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. LAND AND PECPLE
A. The |l and
1. Lesotho is a small country lying towards the southern tip of Africa.
At 30,000 knt in area, Lesotho is one of the smallest countries within the
African continent. It is situated between 28 degrees and 31 degrees south and

bet ween 27 degrees and 30 degrees east. This puts Lesotho right within the
Republic of South Africa where to the north and west Lesotho shares its
boundary with the predom nantly Sesotho- and Afrikaans-speaki ng Orange Free
State, to the south is the predom nantly Xhosa-speaki ng Eastern Cape, and in
the east is the Zul u-speaki ng provi nce of Kwazul u- Nat al

2. Though conpl etely encl osed by South Africa Lesotho's topography is in
conplete contrast to its neighbour. It is nountainous with the highest peak
bei ng Thabana- Nt | enyana at 3,482 m above sea level. Lesotho is the only

country in the world with no land falling below 1,400 m above sea |evel.

Bet ween the eastern plateau and the so-called | ow ands in the west are the
Mal oti, a series of high nountain ranges drained by rivers which flow in deep
gorges in a generally south-westerly direction. The nountains show serious
erosi on caused by chronic overgrazing estimated at 150 to 300 per cent.

B. The people

1. Population

3. The popul ation of Lesotho is at present estimted at 2,028, 750 of

which 51 per cent is female. As per 1986 estinates the popul ation of Lesotho
was increasing at a natural rate of 2.6 per cent which had been constant for
the previous five years. The projections put this figure at 2.8 per cent

by 1996. If this rate of population increase is not curtailed, the popul ation
coul d be expected to more than double by the year 2022.

4, This will create great problens associated with popul ati on increase.
Pressure on the already dwi ndling natural resources will escalate. Population
density on the 9 per cent of the land that is arable stands at 700 persons

per kn¥, a far cry from 1976 when the respective figures were 13 per cent

and 443 persons per knf. Lesotho's population growh is not only a danger to
the arable |land, but with 45-46 per cent of the popul ati on under 15 years of
age, Lesotho's unenploynment rate of 35-40 per cent can be expected to get
worse as nore young people join the | abour force.

5. Unenpl oyment is not the only problem There are other obvious probl ens
such as an increasing demand for social services, shortage of foodstuffs,
honel essness, and a decline in the rate of overall economic growth. It is

worth mentioning here that the Governnent of Lesotho has enacted a popul ation
policy. The goal of the policy is to reduce the fertility rate of the

popul ation fromthe current 5.8 to 2.2 by the year 2011 through a series of
policies and pragmati c nmeasures.
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2. Denopgraphic data
6. Esti mat ed popul ati on 1995
Femal es 1, 064, 937
Mal es 1,011, 691
Tot al 2,076, 628
7. Popul ati on census 1986
Lesot ho Ur ban Rur a
Femal es 816 530 119 787 696 743
Mal es 778 556 105 692 672 874
Tot al 1 565 086 225 479 1 369 617
The | ast popul ati on census was held in 1996, but the data is still being
processed. It will be available in the first quarter of 1998
8. Percent age of population living in urban areas
1976 14.0
1994 18.5
9. Vital indicators in 1976, 1986 and 1994
1976 1986 1994
(a) Crude birth rate
(per 100 popul ation) 37 38 35
(b) Crude death rate
(per 100 popul ati on) 14 12 13
(c) Rat e of natural increase
(per 100 popul ation) 2.3 2.6 2.3
(d) Doubling tinme (in years) 30.4 27.0 29.2
(e) Estimated total nunber of live births |45 022 60 800 70 680
() Li fe expectancy at birth
Femal e 52.7 57.2 57.2
Mal e 49. 3 53.5 53.5
(9) Infant nortality rate (per 1,000) - 85 80
(h) Child nortality rate (per 1,000) - 60 -
(i) Maternal nortality rate
(per 100,000 live births) - - 282
(j) Age dependency ratio - - 80. 8
(k) Sex ratio (overall) 93 95 95
(1) Total fertility rate 5.9 5.3 5.3
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10. Aver age national household size
1976 5.0
1986 5.2
11. Age distribution of projected population in 1995
Age Femal es % Mal es % Tot al %

0-4 151 221 14. 2 152 765 15. 1 303 986 14. 6
5-9 136 312 12. 8 136 578 13.5 272 890 13. 1
10- 14 132 052 12. 4 131 520 13.0 263 572 12. 7
15-19 115 013 10. 8 111 286 11.0 226 299 10.9
20- 24 99 039 9.3 89 029 8.8 188 068 9.1
25-29 83 631 7.8 72 842 7.2 156 473 7.5
30-34 67 091 6.3 61 713 6.1 128 804 6.2
35-39 53 247 5.0 52 608 5.2 105 855 5.1
40- 44 42 597 4.0 45 526 4.5 88 123 4.2
45-49 36 208 3.4 38 444 3.8 74 652 3.6
50- 54 35 143 3.3 37 433 3.7 72 576 3.5
55-59 29 818 2.8 27 316 2.8 57 134 2.6
60- 64 21 799 2.0 17 199 1.7 38 998 1.9
65- 69 20 234 1.9 15 175 1.5 35 409 1.7
70-74 15 974 1.5 10 117 1.0 26 091 1.3
75+ 25 558 2.4 12 140 1.2 37 698 1.8
12. Popul ation density per knt

Year Total area Arabl e area

1976 40.0 306

1986 53.0 478

1995 68.0 760

3. Education

13. Lesotho is one of the few African countries with high adult literacy
(72 per cent). The education system of Lesotho has two main goals: (a) the
provi sion of basic education for all; and (b) the provision of sufficient
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nunbers of trainees with appropriate qualifications and technical and
managerial skills to secure the devel opnent of the nodern sector of the
econony.

14. Teaching is initially in Sesotho although English is poised to take over
because of a rapid nmushroom ng of English-nedium private school s.

15. The M nistry of Education is in charge of the primary schools syl |l abus
as well as the setting of standard 7 (final year of primary school)

exam nations which are a natural channel into secondary school education
Secondary education takes three years and it is run jointly with the Education
M nistry of the Kingdom of Swaziland. The high school |evel, which takes

two years after the secondary level, is the sole responsibility of Canbridge
University in England, but the systemis gradually being |ocalized. The high
school level is again a channel into institutions of higher |earning such as
the university, teacher training college and technical and vocational schools.

16. There are currently 1,209 primary schools, 189 secondary

school s, 9 technical and vocational schools, 1 teacher training college and
1 university. Mst schools are Church owned, but receive a governnent

subsi dy.

17. In 1993 there were 354,275 primary school students and 55, 312 secondary
school students.

18. Educati onal data

(a) Enrol ment in primary school (grades 1-7), by sex and district, at

March 1993

District Mal e Femal e Tot al

Bot ha- Bot he 11 886 12 842 24 728
Leri be 29 711 31 405 62 116
Ber ea 23 813 24 309 48 122
Maser u 34 513 37 264 71 777
Maf et eng 19 706 23 185 42 891
Mohal e’ s Hoek 15 097 18 824 33 921
Qut hi ng 9 977 12 662 22 639
Qacha' s Nek 6 727 8 543 15 270
Mokhot | ong 5 710 8 708 14 418
Thaba- Tseka 7 564 11 829 19 393
Tot al 22 565 32 747 55 312
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(b) Teacher-pupil ratio in primary schools at March 1993
District No. primary No. students No. teachers St udent - -
school s teacher ratio

Bot ha- Bot he 69 24 728 502 49: 1
Leri be 154 61 116 1 217 50:1

Ber ea 107 48 122 940 51:1
Maser u 199 71 777 1 546 46: 1

Maf et eng 135 42 891 858 50:1
Mohal e’ s Hoek 141 33 921 738 46: 1

Qut hi ng 111 22 639 436 52:1
Qacha' s Nek 83 15 270 297 51:1
Mokhot | ong 95 14 418 360 40: 1
Thaba- Tseka 115 19 393 398 49: 1

Tot al 1 209 354 275 7 292 49: 1
(c) Number of secondary schools and secondary school teacher-student ratio,

by district, at March 1993
District No. secondary No. students No. teachers Student-_
school s teacher ratio

Bot ha- Bot he 15 3 903 180 22:1
Leri be 37 10 536 502 21:1

Ber ea 22 7 409 333 22:1
Maser u 41 14 904 662 23:1

Maf et eng 24 6 556 293 22:1
Mohal e' s Hoek 15 5 007 220 23:1

Qut hi ng 12 2 977 133 22:1
Qacha' s Nek 6 1 335 65 21:1
Mokhot | ong 8 1 510 71 21:1
Thaba- Tseka 7 1 175 67 17:1

Tot al 187 55 312 2 526 22:1

(d) School population ratio

1991 1994
Primary 1: 1595 1:1678
Secondary 1:11017 1: 10849
Source: Mnistry of Econom c Planning and Manpower.
4. Religion
19. The Basot ho are predom nantly Christian with about 99 per cent
i ndi cating sone allegiance to the Christian establishment. However, Basotho

stil
about 45 per

hold African traditiona
cent are estinmated to be Catholic.

bel i ef s.

Qut of the 99 per

cent

The Lesot ho Evangelica
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(the first Christian Church to arrive in Lesotho) and Anglican Churches share
the remai ning 55 per cent with the Lesotho Evangelical Church boasting a

bi gger share. There are also congregations of Methodist, African Methodi st
Epi scopal i an, Seventh Day Adventist, independent Pentecostal/born again
Churches, such as The Assenblies of God, Jehovah's Wtnesses, Baha'i, and

a Muslimcomunity.

C. Socio-econom c indicators

1. Enpl oynent

20. Lesot ho has a uni que econony. Conpared to its counterparts in southern
Africa, it is the only country with a GNP-to-GDP ratio greater than 1. What
this nmeans is that people of Lesotho earn nmuch of their income from abroad:
frommne workers' remttances from South Africa. Lesotho exports

about 116,129 unskilled | abourers (about 22.7 per cent of the total | abour
force) to South Africa of whom 94,292 are enployed in the mnes. Wthin the
country, Government is the |argest employer, constituting 10 per cent, but the
role of Government as Lesotho's biggest enployer is on the decline.

21. Li kewi se, the economy in South Africa is not doing well. The

gold-m ning industry is going through technol ogi cal changes as it attenpts to
maximze its profit within the ever-declining gold reserves. The new
Government of South Africa, unlike the apartheid reginme, has a policy of

provi ding enploynment to its citizens, before allowi ng non-citizens to be

enpl oyed. On an annual basis the average number of m ne workers enployed in
South African m nes dropped by 14.6 per cent in 1993 and 17.9 per cent

in 1994.

22. The second | argest enployer in Lesotho is the manufacturing and industry
sector. This sector only captured about 1 per cent of GNP in 1966, but at the
moment it accounts for about 14.2 per cent of GNP

23. Anot her inportant sector at the nonent is in the area of construction
The impl ementati on of the Lesotho Hi ghl ands Water Project, whereby Lesotho is
selling excess water to South Africa and will generate power for |oca
consunption, is a factor that contributed to this sudden boomin the
construction sector. The nulti-billion-dollar project brought with it the
construction of roads and houses, which are neant for the workers on the
project. Phase 2 of the Lesotho Hi ghlands Water Project on Mhale Damis
presently undergoi ng construction

2. Poverty
24, Poverty in Lesotho is not as yet at the same |evel as that observed in
ot her sub-Saharan countries, but it is becom ng a major problemthat needs
urgent attention from Governnent. |t has been estimted that a m ni mum of

M 50 per person per nmonth is needed for a person to be considered to be above
the poverty line. A poverty-mapping survey conducted by Sechaba Consultants
reveal ed that about 65 per cent of households do not have M 50 per person

per nont h.
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25. O her interesting findings of the study were in respect to the
distribution of poverty. The study revealed that femnal e-headed househol ds are
receiving nore than their fair share of the problem These fanmlies are |ess
likely to be able to afford basic education and health care and are |ess
likely to own a latrine.

3. Inflation
26. Inflation, Iike poverty, is not as fierce as in other African countries.

This is in part due to the fact that Lesotho's econony is intertwined with
that of South Africa, which is wthout doubt Africa's strongest econony.

27. The tabl e bel ow shows the trend of Lesotho's inflation from 1992
to 1994. It can be seen fromthe table that the inflation rate started to
decline in the first quarter of 1992 after having peaked at around 20 per cent
in the last quarter of 1991, but this downward trend was reversed in the
second quarter of 1994.
Rate of inflation
(percent age change)
1992 1993 1994 1995 1996 1997
Cct ober July Cct ober July Cct ober Cct ober Cct ober July
19.0 12.0 9.2 8.4 9.8 9.6 9.0 8.9
4. External debt

28. Lesot ho's external debt situation is not out of control as was the case
before the country enbarked on the | M-Il ed structural adjustnent programre.
Lesotho's external debt dropped by 1.1 per cent in the |last quarter of 1994
fromUS$ 472.4 mllion in the previous quarter to US$ 467.4 mllion. This
fall was followed by an increase of 6.4 per cent in the |ast quarter of 1993.
Lesotho is the nultilatera

The bi ggest source of credit for

or gani zati ons.

External debt, by quarter, 1993-1994 (in mllion US$)

1993 1994
Il 111 IV | Il 111 IV
Tot al 418.0 |427.3 |439.3 |492.1 |471.0 |472.4 |467.4
A. Bil ateral 42. 4 41.5 40. 8 43. 6 43. 7 43. 7 43. 1
Concessi onal 41. 4 40. 6 39.9 43. 8 41. 8 41.9 42. 2
Non- concessi onal 0.95 0.9 0.9 1.9 1.8 1.8 0.9
B. Miultilateral 353.7 |366.3 |382.1 |430.6 |411.3 |406.5 |410.0
Concessi onal 332.2 | 345.5 |359.6 |399.8 |381.9 |378.6 |381.8
Non- concessi onal 21.5 21.1 22.5 30.8 29. 4 27.9 28. 2
C. Financial institutions 10. 6 9.7 8.9 9.5 9.1 16.7 9.8
Concessi onal 1.3 1.2 0.9 1.0 1.0 0.9 0.7
Non- concessi onal 9.3 8.5 8.0 8.5 8.1 7.7 9.1
D. Suppliers' credit 11.3 9.8 7.5 6.3 7.0 5.5 4.5
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1. GENERAL POLI TI CAL STRUCTURE

A. Political history and franmework

29. The peopl e who are today call ed the Basotho, Batswana and Bapeli al
originated fromone cultural cluster, for which we will use the term *Sot ho”
in our text. This cluster was situated in what is now the southern and
western Transvaal. This broadly Sotho cultural cluster energed between 900
and 1200 AD. By 1450 AD, if not before, sone groups migrated fromthis
cluster to what is eventually to be identified as Bapedi. Those who were
later to be called Basotho nmoved south into the Free State and Lesotho. Those
now cal | ed Batswana remained in the southern Transvaal or moved west into the
northern Cape and Botswana, although some migrated back into the Thaba-Nchu
area of the Free State in the nineteenth century. These societies adapted to
di fferent ecol ogical zones. The Batswana, who lived in a drier climate,
tended to develop a nore stratified society as | arge popul ati ons were
concentrated around sites with abundant water or iron ore. The Basotho, on
the other hand, were usually nore dispersed given the better ecol ogy of the
wel | -watered plains of the northern Free State and Lesot ho.

30. One inportant site of early settlement was Nts' oana-Tsatsi near
present-day Vrede in the northern Free State. Archaeol ogical investigations
have reveal ed that this area was settled as early as 1350, probably by the

Baf okeng clan. These were the pioneers of the Sotho groups who settled nmuch
of the Free State and Lesotho. They lived closely with the Baroa as well as
with the ancestors of the Baphuthi, who were the first Iron Age peoples to
settle by the Cal edon River Valley. The northern half of the Free State is
the true heartland of Sotho settlement. Lesotho, as we know it today, was the
southern frontier of this civilization although the upper portion of the

Cal edon River Valley was very rich and fertile.

31. Chi ef dons of various sizes grew up and declined but there was no
centralized ki ngdom which united these Sotho peoples until the nineteenth
century. Although each chiefdomand clan had its particular historica
traditions and custons, they shared a broadly simlar | anguage and interacted
widely as they lived in close proximty and intermarried freely. The Sotho
were not alone in this area. The San and certain Khoi groups still lived in
the region, often in a synmbiotic relationship with the Sotho and ot her
agro-pastoralists. So also, the Hubi and certain Nguni from east of the
Drakensburg had al ready been settling peacefully among the Sotho for over a
century.

32. In the 1820s, conflicts called the Lifagane wars in what was then known
as Nguni-land started. Wen the wars started no one could have foreseen the
magni tude of their inmpact on the overall history of the entire southern
African region. One of the effects of the war was the formation of new

nati ons such as the Basotho nation founded by Mdshoeshoe and the Swazi nation
founded by Sobhuza. Therefore, the Basotho did not exist as a nation

bef ore 1820.

33. Moshoeshoe was a pragmatic | eader who, together with other chiefs, was
able to forge unity anong his people and defeated his enem es through
di pl omacy and mlitary conquest whenever there was a need. He effectively
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ruled from 1824. He was also able to defeat the British and the Boers on the
battl efield, but was later forced to seek British protection at a tinme when
the Boers were poised to take over Basotho |and by force and hence Lesot ho was
declared a British protectorate on 18 March 1868. Modshoeshoe hinself died two
years later on 11 March 1870. Mdshoeshoe's son Letsie |I reigned from 1870

to 1891, followed by Lerotholi (1891-1905), Letsie Il (1905-1913),

Giffith (1913-1939), Seeiso (1939-1940), Regent Mantsebo (1940-1960),
Moshoeshoe 11 (1960-1990), Letsie Il (1990-1995), Moshoeshoe I

(1995-1996), Letsie Il (1996-the present; he was crowned on 31 Cctober 1997).

34. In 1835 white farners fromthe Cape began arriving in Basothol and.

Unli ke other immigrants, these people were not willing to beconme Moshoeshoe's
subjects. As aresult, a series of conflicts erupted between the Basotho and
the newcomers. The Basotho were at first able to defeat their opponents, but
with tinme the bal ance of power shifted in favour of the Boers and the Basotho
were spared as a nation by the declaration of Basotholand as a British
protectorate.

35. At the time of Mdshoeshoe's death the economy of Lesotho was going
through an agricultural boom Surplus grain was exported to the rest of
southern Africa, nost notably to the white settlers in exchange for cash
(hence the begi nning of the nonetizing of Lesotho's butter exchange).

However, the white settlers had other plans for the Basotho, who were val ued
as labour to work nostly in the dianmond mnes of Kinberly and other

new y-di scovered mines in South Africa. The white settler Governnent
therefore made it illegal for the white settlers to buy grain fromthe Basot ho
and they started to inmport grain fromEurope. This measure brought down
regional grain prices. As aresult, this calculated nove by the settlers
deprived the Basotho of their livelihood. They were forced to seek enpl oynent
in the mnes of South Africa. This was the beginning of the present m grant

| abour systemto South Africa which came at the expense of a decline in
agriculture.

36. Loss in agricultural production and the beginning of the mgrant |abour
system i nevitably brought with thema decline in the control of the chiefs
over their subjects. As they lost their wealth and their follow ng, the
chiefs found thensel ves forgoing rel ationships with the col onial masters.

This new face of the chiefs, who had al ways played a role of pan-Africanists,
left their subjects without any legitimate |eadership. It was this fact and
the traditional anti-inperialist feelings of the Basotho people that led to
the establishment of the first political party. The party, known as the
Lekhotla | a Bafo, was formed by one Josiel Lefela and the current

Prime Mnister of Lesotho, Dr. Ntsu Mdkhehle, joined the party ranks in 1942.
Dr. Mokhehle later formed his own political party in 1952. Forned under the

i deol ogy of pan-Africani sm the Basothol and Congress Party (BCP) was naturally
regarded as “communist”. As a result, the Catholic Church saw it as an eneny
of religion, while South Africa saw it as an eneny of apartheid and therefore
an eneny of the State. Wth all these powerful enemes, it was not nuch of a
surprise when two new parties were founded in 1960: the Basothol and Nati ona
Party (BNP) and the Marematl ou Freedom Party (MFP). The BNP was formed, or at
| east canpai gned for prolonged British rule: they preached anti-comuni st
rhetoric and hence becane friends with the Catholic Church and the Chiefs.
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37. It took nore than 90 years for the Basotho to regain politica

| eader ship, which was in the hands of the British Conm ssioner

Dr. Leabua Jonat han was inaugurated as Lesotho's Prime Mnister in 1966 and
Ki ng Mbshoeshoe Il installed as its first constitutional nonarch. Lesotho's
newl y found denocracy did not see its full termof five years as Dr. Jonathan
failed to hand over power to the BCP which had won the 1970 el ections.
Actual Iy, what Dr. Jonathan did was to suspend the 1966 Constitution, declare
a state of energency and rule by decree until he was overthrown by the
mlitary in a bloodl ess coup in 1986. The military handed over power to

the civilian Governnment in 1993, under the | eadership of Dr. Mkhehle.

This was after three years of an el ectoral preparatory process when

the 1966 Constitution was revised and a vigorous el ection canpai gn was

foll omed by elections on 27 March 1993. The BCP won a | andslide victory,
capturing all 65 constituencies with over 70 per cent of the vote. The
turnout was large, with over 70 per cent of all registered voters taking part.
The el ections were declared to have been free and fair by a wide range of

i nternal and external nonitors.

38. The newly el ected Government faced the daunting task of re-establishing
a truly denocratic structure and a spirit of accountable and transparent
governance, both at the national and local level. It was not easy to reverse
the non-denocratic |egacy nurtured over the past 20 years. During the first
year in office, the new Governnment faced a number of crises. Turnoil within
the security forces erupted on a nunber of occasions, resulting in an arny
fracas between two factions of the arny that bombarded each other for the
entire day of 23 January 1994. In April 1994, noreover, the Deputy Prine

M nister, M. Selonetsi Baholo, was extrajudicially killed.

39. In August 1994, King Letsie Ill suspended the Constitution and

created an interim Government. The country responded to this coup by

al nrost 100 per cent support for two stay-aways from work organi zed through the
Lesot ho Council of Non-Governmental Organizations (LCN). It becane clear that
there was no support fromthe nation for the usurpers; and when South Africa,
Bot swana, and Zi nbabwe intervened di plomatically the coup coll apsed and the
denocratically el ected Governnment was restored to power.

40. Al t hough the Council of State as well as heads of Churches had tried to
facilitate dial ogue and pronote a spirit of reconciliation, there was stil
serious suspicion and lack of trust. The issues el aborated by

Presi dents Mandel a, Miugabe and Masire, who are serving as guarantors of the
settl ement, expressed in an eight-point nmenmorandum of understandi ng, were
envi saged as being crucial for Lesotho in order to avoid a situation of
continued and serious polarization. The eight points were:

1. Foreign guarantors will remain directly invol ved.

2. Non- governnental , religious and traditional bodies will be
consul t ed.

3. The Conmi ssion of Inquiry into the nonarchy will be cancelled and

Moshoeshoe Il reinstated to the throne.
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4, The 1993 Constitution will be observed, especially in relation to
human rights.

5. No action will be taken against King Letsie IlI.

6. Members of the August Provisional Council will be indemified.

7. Laws and constitutional provisions on the public service and the
security services will be respected.

8. Al parties will respect the political neutrality and |oyalty of

the security services and the judiciary.

41. Ki ng Mbshoeshoe Il was restored to the throne in 1995 but died
in January 1996. King Letsie Ill succeeded him

42. In June 1997, political developnents within the ruling BCP

culmnated in the formation of the Lesotho Congress for Denocracy (LCD), |ed
by the incunbent Prime Mnister (Dr. Mdkhehle had nore nenbers in Parlianent,
hence continued to effectively run the Government). Dr. Mkhehl e has

conti nued as head of Governnment under the LCD. Sone |egal experts within
and outside Lesotho were of the opinion that the new party and the

Government were unconstitutional. This has so far not been challenged in a
court of |aw.

B. The executive

43. The organi zation of the executive can be broadly put into three distinct
categories: (a) the monarchy, (b) elected officials and (e) appointed
of ficials.

1. The nonarchy

44, Under section 44 (1) of the Constitution the King is a constitutiona
nonarch and the head of State. He is above partisan politics. The King in
Lesotho i s appointed by the Coll ege of Chiefs according to the custons and
traditions of the Basotho. According to the custonms a successor to the throne
shoul d be the el dest son of the reigning nonarch; if such a successor is
deenmed not fit to occupy the throne, it will be the next son of the reigning
monar ch (sect. 45 (1) and (2) of the Constitution). As head of State the King
has several functions. He has the power to appoint the prine mnister, the

m ni sters and assistant mnisters on the advice of the Council of

State (sect. 87 (1)), including holders of statutory positions |Iike judges of
the Court of Appeal and the Hi gh Court, the Orbudsman, the Attorney-Genera

and the Director of Public Prosecutions.

45, The executive authority in Lesotho is vested in the King and is subject
to the provisions of the Constitution, and is exercised by the King through
officers or authorities of CGovernment of Lesotho (sect. 86).
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2. Elected officials

46. These are people who have been el ected to the National Assenmbly through
general elections held every five years. Elected officers include the prinme
m ni ster, deputy prinme mnister, mnisters, assistant mnisters and nenbers of
t he Cabi net.

47. The prime mnister is appointed by the King through the advice of the
Council of State. In its advice to the King, the Council of State selects a
| eader of the party that has won the el ection through pure nuneric strength.
The prime minister is the head of Governnment and charged with the day-to-day
runni ng of Governnent. He is expected to informthe King of the matters
relating to affairs of State. The King appoints as prine mnister the nmenber
of the National Assenbly who appears to the Council of State to be the |eader
of the political party or coalition of political parties that comrands the
support of a majority of the nmenbers of the National Assenbly (sect. 87 (2)).

48. The deputy prine mnister is also appointed by the King through the
prime mnister's advice. H's main duty is to exercise the prinme mnister's
powers in the event of the latter's incapacitation

49. The m nisters and their assistants are charged with giving genera
direction to the running of government departnents in line with the party

mani festo. It nust be nmentioned that sone of the mnisters are not nenbers of
the National Assenbly, but are nenbers of an appointed body called the Senate.

50. The Cabinet is made up of the prine mnister and his mnisters. The
Cabi net advises the King in the government of Lesotho, and is collectively
responsi ble to the two Houses of Parlianent (sect. 88 (1) and (2)).

3. Appointees

51. Appoi ntees in the executive are of two categories: those that are

appoi nted to bodi es and those that are appointed to individualized statutory
positions. An exanple of the former is the Council of State and of the latter
the Principal Secretary, Governnent Secretary, Attorney-General and Director
of Public Prosecutions.

52. The Council of State is made up of nore than 10 individuals, including
the prime mnister, opposition political nmenmbers, judges of the H gh Court,

t he commander of the defence force, the comm ssioner of police, a principa
chief, three civilians, a nenber of the |legal profession in private practice,
the Attorney-Ceneral and the Speaker of the National Assenbly. The function
of this body is to assist the King in the discharge of his functions, sone of
whi ch have al ready been menti oned.

53. The National Planning Board is made up of people with special abilities
who could contribute to the devel opment planning functions of the board. The
Pl anning Board is allowed to have not nore than 24 nenbers. The functions of
the Board can broadly be defined as the preparati on of econom c devel opnent
plans with particul ar enphasis on conservation and the use of |and and ot her
natural resources.
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54, Since the mnisters are expected only to give generalized gui dance
within their allocated portfolios in the running of the departments entrusted
to their | eadership, the position of Principal Secretary, established in
accordance with section 96 of the Constitution, is pivotal. Principa
Secretaries are responsible to the mnister they are serving under and their
mai n function is the day-to-day running of their respective departnent. They
act as |inks between the mnisters and ot her executives in their departnents,
and they also |iaise between the mnister and nenbers of the public.

55. The Governnent Secretary, on the other hand, handles affairs of Cabinet
through directives of the Prime Mnister (sect. 97 (1) and (2)).

4. The leqgislature

56. Section 54 of the Constitution establishes Parlianent, which consists
of the King, the Senate and the National Assenbly. The Senate consists

of 22 principal chiefs and 11 other senators nomi nated by the King acting in
accordance with the advice of the Council of State (sect. 55 of the
Constitution). The National Assenbly consists of 80 nenbers elected in
accordance with the provision of the Constitution (sect. 56).

I11. GENERAL FRAMEWORK W THI N WHI CH HUMAN RI GHTS ARE PROTECTED

A. Legal framework

57. The denocratically el ected Government of Lesotho places a high prem um
on respect for, and pronmotion and protection of human rights. Pursuant to
this, the Mnistry of Justice and Prisons was redesignated the Mnistry of
Justice and Human Rights in April 1993, with a viewto realizing this

obj ective. Cabinet approved the establishment of a Human Rights Unit within
the Mnistry on 12 Septenber 1995.

58. Fundanment al human rights and freedons are protected in chapter Il of
the 1993 Constitution of Lesotho, which is the suprene |aw of the |and. They
include the right to life, the right to personal liberty, freedom of novenent

and residence, freedomfrominhuman treatnent, freedom from slavery and forced
| abour, freedomfromarbitrary search or entry, the right to respect for
private and famly life, the right to fair trial, freedom of conscience,
freedom of expression, freedom of peaceful assenmbly, freedom of association
freedomfromarbitrary seizure of property, freedom fromdiscrimnation, the
right to equality before the | aw and equal protection of the |aw, and the
right to participate in Governnent.

59. In addition to the Constitution, there are statutes which affect the

enj oyment of the above-nmentioned rights. These statutes will be reviewed by a
Law Ref orm Conmi ssi on which was established by The Law Ref orm Comm ssi on

Act No. 5 of 1993 and whose ternms of reference include the review of those

| aws that are not conpatible with the 1993 Constitution; suggestions for

repeal of |aws which are archaic and unconstitutional; and consolidation of
laws. Anpng the laws to be reviewed are: Part IIl of the Internal Security
Act No. 24 of 1984, dealing with detention for investigation of subversive
activities; section 42 of the Crimnal Procedure and Evidence Act

(CP&E) 1981 authorizing the killing of fleeing suspects; section 229 (2) of
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the CP&E on the admissibility of pointing out evidence which is otherw se

i nadmi ssi ble; section 34 of the Police Order 1971 dealing with prescribed
actions; section 178 (6) of the Defence Force Order No. 17 of 1993; the | aws
governing the police, mlitary and Security Service which will provide for a
stricter regulation of the use of firearnms (these | aws should actually
prohibit the retention of service firearns by menbers of the respective
services when they are off duty); regulations for the three above-nentioned
services setting out a code of conduct for those responsible for the arrest,
detention and interrogation of suspects (the code should specifically prohibit
the use of torture and i nhuman or degrading treatnment); the Inquest

Procl amati on No. 37 of 1954 in order to enpower the Director of Public
Prosecutions to initiate the holding of inquests; section 30 of the Finance
Order 6, 1988 relating to surcharges to be strictly enforced whenever the
State has had to compensate victinms of the use of force by police and the
security forces.

60. Principles of State policy are contained in chapter 3 of

the 1993 Constitution. They are, however, not enforceable by any court, but
are subject to Lesotho's econom c capacity and devel opnent. These principles
of State policy entail rights of a socio-econom c nature, and include equality
and justice, protection of health, provision for education, opportunity to
wor k, just and favourable conditions of work, protection of workers' rights
and interests, protection of children and young persons, rehabilitation
training and social rehabilitation of disabled persons, economc
opportunities, participation in cultural activities and protection of the

envi ronnent .

61. Wth respect to derogation, the Constitution provides in section 21 (1)
t hat

“(1) nothing contained in or done under the authority of an Act of
Parliament shall be held to be inconsistent with or in
contravention of section 6 (Right to personal liberty), section 18
(Freedom from di scrimnation), or section 19 (Right to equality
before the | aw and equal protection of the law) of this
Constitution to the extent that the Act authorises the taking,
during any period when Lesotho is at war or when a declaration of
energency exi sts under section 23 of this Constitution, of
measures that are necessary in a practical sense in a denpcratic
society for dealing with the situation that exists in Lesotho
during that period.

“(2) Were a person is detained by virtue of any such law as is
referred to in subsection (I) the foll ow ng provisions shal

apply.

“(a) he shall, as soon as reasonably practicable after the
commencenent of his detention, be furnished with a statenment in
witing in a | anguage that he understands specifying in detail the
grounds upon which he is detained;
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“(b) not nore than fourteen days after the comrencenent of
his detention notification of his detention shall be published in
the Gazette stating that he has been detai ned and giving
particul ars of the provisions of |aw under which his detention is
aut hori sed.

“(c) not nore than one nmonth after his detention, and
thereafter during his detention at intervals of not nore than
six nonths, his case shall be investigated by an i ndependent and
impartial tribunal established by | aw and presided over by a
person appoi nted by the Chief Justice;

“(d) he shall be afforded reasonable facilities to consult
a legal representative of his own choice who shall be pernmitted to
make representations to the tribunal appointed for the
i nvestigation of the case of the detai ned person; and

“(e) at the hearing of his case by the tribunal appointed
for the investigation of his case he shall be permtted to appear
in person or by a |legal representative of his own choice.

“(3) on any investigation by a tribunal in pursuance of this Section of
the case of a detained person, the tribunal shall make
recomendati ons concerning the expedi ency of continuing his
detention to the authority by which it was ordered but, unless it
is otherwi se provided by law, that authority shall not be obliged
to act in accordance with any such reconmendation.”

B. Enforcenent by the courts and other tribunals
or _adm ni strative authorities

62. In this regard Lesotho follows the English common | aw approach observed
in the myjority of States of the British Commonweal th, whereby internationa
conventions and covenants are not invoked directly in donmestic courts, that is
they are not self-executing. They have to be transforned into internal |aws
by Parlianment or admi nistrative regulations by adm nistrative bodies in order
to be enforced. Unless specifically inplenmented by donestic |aw making
procedures, an international normis not, of itself, part of our donestic |aw
This issue was raised during the deliberations of the Wrkshop on

Admi nistrative Law, held in Lesotho Sun from 21 to 23 August 1995. The

Wor kshop observed that the Harare Decl aration of Human Ri ghts, 1989 which
endorsed the Bangal ore Principles, 1988 would be taken as offering guidelines
on donestic application of international human rights norns.

63. The Bangal ore Principles provide that it is within the proper nature of
judicial process for national courts to have regard to international human
rights norns, whether or not incorporated in donmestic |aw, for the purpose of
resol ving anbiguity or uncertainty in national constitutions and | egislation
Hitherto we have not had any case in court on this point.
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C. The judicial and other adm nistrative conpetent authorities
having jurisdiction affecting human ri ghts

64. The 1993 Constitution provides for the judicature in chapter Xl.
Section 118 (1) confers judicial power on the courts. It states that the
judicial power shall be vested in the courts of Lesotho, which shall consi st
of :

(a) A Court of Appeal
(b) A High Court;
(c) Subordi nate courts and courts-marti al

(d) Such tribunals exercising a judicial function as nmay be
established by Parliament.

In subsection (2) the Constitution guarantees the independence of the
judiciary when it provides that the courts shall, in the performance of their
functions under the Constitution or any other |aw, be independent and free
frominterference and subject only to the Constitution and any other | aw.
Subsection (3) provides that the Government shall accord such assistance as
the courts may require to enable themto protect their independence, dignity
and effectiveness, subject to the Constitution and any ot her | aw.

1. The Court of Appea

65. The Court of Appeal was established by section 123 (1) of the
Constitution, which states that there shall be for Lesotho a Court of Appea
whi ch shall have jurisdiction and powers as may be conferred on it by the
Constitution or any other law. The judges of this court include the President
and such nunmber of justices of appeal as may be prescribed by Parlianent.

The Chi ef Justice and puisne judges of the H gh Court are ex officio

(sect. 123 (2) (a) and (b); see Court of Appeal Act No. 10, 1978). The

Presi dent of the Court is appointed by the King on the advice of the prine
mnister. Section 123 (5) provides for the Court of Appeal to sit outside
Lesotho. This is due, inter alia, to the fact that there are no indi genous
judges of the Court of Appeal; nost of themare from South Africa. The
justices of the Court of Appeal are appointed by the King on the advice of the
Judi ci al Service Comm ssion, after consultation with the President of the
Court (sect. 124 (1) and (2)).

66. A justice of the Court of Appeal nust have held office as a judge of a
court having unlimted jurisdiction in civil and crimnal matters in the
Commonweal th or in any country outside the Conmonweal th that may be prescribed
by Parlianment, or a court having jurisdiction in appeals fromsuch a court.
Such a person nmust have held such qualification for a period of not |ess than
seven years (sect. 124 (3) (a) (i) and (ii)).

2. The Hi gh Court

67. The Hi gh Court was established by section 119 (1) of the Constitution
It reads: *“There shall be a Hi gh Court which shall have unlinmted origina
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jurisdiction to hear and determine any civil or crimnal proceedings and the
power to review the decisions or proceedi ngs of any subordinate or inferior
court, court-martial, tribunal, board or officer exercising judicial

quasi -judicial or public adm nistrative functions under any |aw and such
jurisdiction and powers as may be conferred on it by this Constitution or by
or under any other |aw (see The Hi gh Court Act No. 5, 1978).

68. The judges of the High Court are the Chief Justice, who is appointed by
the King acting in accordance with the advice of the Prine Mnister

(sect. 120 (1)), and the puisne judges, who are appointed by the King acting
in accordance with the advice of the Judicial Service Comm ssion

69. To be eligible for appointment as a judge of the H gh Court one nust

ei ther have held the office as a judge of a court having unlimted
jurisdiction in crimnal and civil matters in a Cormmonweal th country or
country prescribed by Parlianent (sect. 120 (3) (1)) or nust have been a | ega
practitioner in terns of the Legal Practitioners Act, 1983 for a period of not
| ess than five years (sect. 120 (ii) and (b)).

70. Pl ans are al so under way for the establishnent of a courts-nmartia
appeal court. See section 3, First Anendnent to the Constitution
Act No. 1 of 1996.

3. Subordinate courts, courts-nmartial and tribunals

71. These courts were established under section 127 of the Constitution

of 1993 which states that Parliament may establish courts subordinate to the
Hi gh Court, courts-martial and tribunals, and any such court or tribuna
shall, subject to the provisions of the Constitution, have such jurisdiction
and power as may be conferred on it by or under any |law (see, e.g. The
Subordi nate Courts Order No. 9 of 1988, Central and Local Courts,

Procl amation No. 62 of 1938).

72. The subordinate courts and tribunals are precluded frominterpreting
provi sions of the Constitution. |In the event that a subordinate court or
tribunal is seized with the matter, and where any question as to the
interpretation of the Constitution arises in any proceedings, if the

subordi nate court or tribunal is of the opinion that the question involves a
substanti al question of |aw, the subordinate court or tribunal shall, if any
party to the proceedings so requests, refer the question to the Hi gh Court
(sect. 128, Constitution).

4. The Labour Court

73. The Labour Court was established under the Labour Code

Order No. 24 of 1992, in terns of section 22 (1). It is presided over by a
presi dent appointed in ternms of section 23 (1) (a). There is also provision
for the appointnment of deputy presidents as the Mnister may consider
necessary, as well as the appointnment of two ordi nary menbers

(see sect. 23 (1) (b) and (c)).
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74. The Labour Court, under section 24, has the power, authority and civi
jurisdiction, to, inter alia, inquire into and decide the relative rights and
duties of enployers, enployees and their respective organizations in relation
to any matter referred to the Court under the provisions of the Code, and to
award appropriate relief in cases of infringenent. This Labour Court is not a
subordinate court. It is a court of equity enjoined to keep the scal es of
justice in balance between the conflicting demands of enployer and enpl oyee,
as was held in the Court of Appeal case (CIV) No. 29 of 1995 between the
Attorney-Ceneral and the Lesotho Teachers Trade Uni on and O hers.

5. The Ofice of Orbudsman

75. The O fice was established by section 134 (1) of the 1993 Constitution
whi ch provides that there shall be an Orbudsman who shal |l be appoi nt ed,
subject to the provisions of subsection (2), by the King acting in accordance
with the advice of the prime mnister for a termnot exceeding four years.

The functions of the Onbudsman may include the follow ng:
“(1)

“(a) investigate action taken by any officer or authority
referred to in subsection (2) in the exercise of the adm nistrative
functions of that officer or authority in cases where it is alleged that
a person has suffered injustice in consequence of that action; and

“(b) performsuch other duties and exercise such other powers as
may be conferred on himby an Act of Parlianent.

“(2) Subject to such exceptions and conditions as may be prescribed by
Parliament, the provisions of subsection (1) (a) shall apply in
respect of any action taken by the follow ng officers and
aut horities:

“(a) any departnent of Government or any nenber of such
departnment;

“(b) any governnent authority and the nenbers and officers of a
| ocal government authority;

“(c) any statutory corporation and the nenbers and persons in the
service of a statutory corporation

“(3) The Orbudsnman shall make a witten report of every investigation
undert aken by hi m which

“(a) shall include a statenent of the action, if any, taken by
the officer or authority concerned as a consequence of such
i nvestigation; and

“(b) my include a recommendation as to what renedial action
i ncluding the paynent of conpensation, should be taken, and the
Orbudsman shall submit annually to Parlianent a summary of such reports.
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“(4) In the exercise of his functions under this section the Orbudsman
shall not be subject to the directions or control of any other
person or authority. This provision provides autononmy to the
of fice of the Onbudsman.”

76. In the period Novenber 1993 to March 1994, the office of Onbudsman
received 44 conplaints. O these five were cases pending in court, six were
cases in the competence of statutory bodies and three were considered too
trivial to nerit investigation.

6. The Public Service Conmm SSion

77. The Commi ssion is one of the conpetent authorities having jurisdiction
affecting human rights. The Public Service Conm ssion was established under
chapter Xl I1, section 136 (1), of the 1993 Constitution, which states that
there shall be a Public Service Comm ssion which shall consist of a chairman
and not less than two or nore than four other menmbers, who shall be appointed
by the King, acting in accordance with the advice of the Judicial Service
Conmi ssi on.

78. The Public Service Commission is charged with the responsibility of

appoi nting public officers. Section 137 (1) provides that subject to the
provi sions of the Constitution, the power to appoint persons to hold or act in
offices in the Public Service (including the power to confirm appoi ntments),
the power to exercise disciplinary control over persons holding or acting in
such offices and the power to remove such persons fromoffice shall be vested
in the Public Service Comm ssion

7. The Judicial Service Comm ssion

79. The Judicial Service Comm ssion established in terns of
section 132 (1) of the Constitution states that there shall be a Judicia
Servi ce Comm ssion which shall consist of:

(a) The Chief Justice, as Chairnman
(b) The Attorney-Ceneral

(c) The Chairman of the Public Service Conm ssion or some other nenber
of that Comm ssion designated by the Chairman thereof; and

(d) A nmenber appointed from anongst persons who hold or have hel d high
judicial office who shall be appointed by the King acting in accordance with
the advice of the Chief Justice and is hereinafter referred to as the
appoi nted nenber.

8. The Defence Conm SSion

80. The Defence Conmi ssion was established by section 145 (1) of the
Constitution. Its function is provided in subsection (2), which states that
t he Conmi ssion shall be responsible for the appointnent, discipline and
renoval of menbers of the defence force, nenbers of the police force and
menbers of the Prison Service.
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81. The Constitution has, however, been anended (see First Anendnent to the
Constitution Act No. 1 of 1996), which amendnment introduces the el ement of
civilian control of the defence force. The anendnent di sbands the Defence
Commi ssi on.

9. Renedies available to individuals

82. Fol | owi ng are remedi es avail able to an individual who clainms that any of
his rights have been violated: these are: habeas corpus, bail, declaration
order, interdict and damages. Wth the exception of bail, which is

provided for in section 99-117 of the Crimnal Procedure and Evi dence

Act No. 7 of 1981, the rest of the remedies are what we call common | aw
renedies. The term comon | aw should not be confused with English common | aw
It refers to the jurisprudence devel oped and expounded by Roman Dutch | aw
jurists.

83. Section 99 (1) of the Crimnal Procedure and Evidence Act provides that
every person commtted for trial or sentenced in respect of any offence except
sedition, nurder or treason may be adnmitted to bail at the discretion of the
magi strate. Attenpted murder and arned robbery were added by section 3 of the
Crimnal Procedure and Evi dence Act (CPE) Anended Act No. 33 of 1984.
Subsection (2) provides that the refusal by the magistrate who has comitted
any person for trial, to grant such person bail shall be w thout prejudice to
such person's rights under section 108.

84. As far as bail is concerned, it nust not be excessive, otherw se the
accused is entitled under section 108 to appeal. The section states that,
where an accused person considers hinmself aggrieved (a) by the refusal of any
magi strate to admt himto bail; or (b) by the magistrate having required
excessi ve bail or having i nposed unreasonabl e conditions, he nmay appea

agai nst the decision of the nagistrate to the High Court which shall make such
order as seens just in the circunstances.

85. The Court may inpose very stringent conditions for bail if, in the
opi nion of the Court, the life of the alleged victimis still in balance, or
the alleged victimremains critically ill for a long time, or is in coma for

several nonths (see Matsela Mongali and 14 O hers v. The Director of Public
Prosecutions, Lesotho Law Reports and Legal Bulletin 1991 - 92, p. 106).

86. In practice, bail applications are heard by the Hi gh Court on Mondays.
This is purely for adm nistrative purposes, but not a | egal requirenment.

10. Institutional machinery with responsibility for
overseeing the inplenentation of hunman rights

87. The Human Rights Unit nmentioned above will be conplenented by a Nationa
Commi ssi on on Human Ri ghts, whose establishnent was al so approved. The terns
of reference of the Unit are as foll ows:

(a) Di ssem nation of information on human rights to | aw enforcenent
agenci es, non-governnental organizations and other interested groups, and the
public at |arge, through documentation, panphlets, fact sheets, etc.
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(b) Mounting of human rights training progranmes for |aw enforcenment
agenci es, non-governnental organizations and other interested groups;

(c) Moni toring donestic legislation and ensuring its conpatibility
with international human rights instruments, to the extent permissible within
the cultural and historical setting;

(d) Undertaki ng reporting obligations to Parlianment and United Nations
conmittees on international human rights instruments ratified by Lesotho,
e.g. the International Covenant on Civil and Political Rights, the
I nternational Covenant on Economi c, Social and Cultural Rights and the
Convention on the Rights of the Child.

88. The National Commi ssion on Human Rights will be established and will be
charged with investigation of human rights abuses and will inspect and nonitor
pl aces where human rights violations are likely to take place, such as prisons
and police stations.

V. | NFORMATI ON AND PUBLI CI TY

A. &overnnental efforts

89. The Human Rights Unit has as one of its mandates the dissem nation of
i nformati on on human rights to | aw enforcenent agenci es, non-governnenta
organi zati ons and other interested groups and the public at large. To this
end the Unit has had a five-conponent human rights progranme of cooperation
with the Danish Centre for Human Ri ghts conpri sing:

(a) A national Sem nar on human rights and denocracy held
from21 to 23 August 1995;

(b) In-service training courses on human rights, juvenile justice and
the adm ni stration of justice held from Cctober 1995 to Novenber 1997;

(c) Research on corruption and economi c crime in Lesotho conducted
fromJuly 1995 to Decenber 1996

(d) Law reporting and legal bulletin publication which has so far
produced the High Court and Court of Appeal decisions of 1991-1992
and 1993-1994; and

(e) Support to the Community Legal Resource and Advice Centre, a
non- gover nnent al organi zati on undertaki ng paral egal training.

90. The Unit is also working closely with other parties concerned, including
H s Majesty's Palace and the Mnistry of Education, to revive a practica
street |aw project for secondary and high schools intended to bring about

| egal awareness and sensitivity to human rights.
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91. The M nistry of Justice and Human Ri ghts conm ssioned the African
Languages Department of the National University of Lesotho to translate the
maj or human rights instruments into Sesotho. These will be printed shortly
for dissem nation.

B. Non-governnental efforts

92. The Community Legal Resources and Assistance Centre has been actively
engaged in sensitizing communities on human rights issues. They have al so
conducted training of paral egals, and have al so published panphlets in Sesotho
on individual rights. The NGO Wnen in Law in Southern Africa and others

have al so done a | ot by way of workshops to sensitize wonmen on human rights

i ssues.



