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In some resoect, lawyers are lifte stylish beautiful |adies: they
follow the |atest nodes and there can be no doubt that the concept of the
"right to developrment” is "in fashion". -

The concept of a "right to devel opment” which as recently as a decade
ago had yet to become current,1 is now one of the ideas nost debated
anon% international |awyers.? After an uncertain start the doctrine
has been quickly consolidated; in the words of Philip Alston it has
acquired an "alnost inpeccable pedigree". -

After a hesitant launching in 1966 by the Senegal ese representative
at the UN Ceneral Assenbly and after a well-known religious period
(marked by the Algiers Cardinal Duvai's speech in 1569), a reference to
the concept of the right to devel opment has becone obligatory in
political speeches during North-South meetings,* The accelerating
process of consolidation has been remarkable. Avready the right to
devel opnent has been the subject of dozens of papers, studies or
reports,” of at least one acadenic dissertation® and of some
inportant international conferences.

General |y speaking, studies on the right to devel opment have a
three-fold purpose:

(i) they try to establish the juridical existence,
(or non-existence) of the right - its positivity;

(ii) they ai m at classifying the right to devel opnent
in well-established classifications;

(iii) they seek to define its content; (the answer to
this last question conditions to a |arge extent
the answers to the other two questionsg.
But, as arule, instead of giving a general definition of the whole
expression "Right to Devel opnent™, these studies put the enphasis on the
word "Devel opnent” and neglect the terns "Right to ....". Devel opnent

I'S:

- a multidinensional notion

- an evolving or shifting concept,

- and an unsettled, or relative idea, varying according to the
« different societies towhich it spDies.



Therefore, as there is little hope of an agreed definition of
devel opment, at least injuridical terms, it aPpears that it could be
| ess Presu tuous, at least for alawer, not to try to define the word
"devel opment" but rather the concept of the right to devel opnent as a
whol e. ~ The nodest purpose of this short study 1s, therefore, to essay a
tentative definition of the latter through the functions it performs or
coul d perform

~The right to devel opment seenms to mark (and render concrete) the
conjunction of concepts already in existence; it is a "crossroads
right". But the right to devel opment is also the starting ﬂolnt of new
juridical and, very likely, political devel opnents. Fromthis vantage
point it may be viewed as a "foundation right".

" A CROSSRCADS RI GHT"

Many authors who have studied the right to devel opment assert that it
IS a synthesis of already eX|st|n? rights. Wilst this mght be true
there exists considerable anbiguity in the use of the term"synthesis".
On the other hand, there can be no doubt at all that the right to
devel opnent marks the intersection between two inportant juridica
"hi ghways": Unan R ghts on the one hand and the International Law of
Devel opient on the other.

|s the Rght to Development a "Synthesis" of already existing rights?

Many writers seemto share the view that the right to devel opment is
made up of pre-existing rights. . Fromthis standpoint the right seenms to
be nerely a bundle of nunerous human rignts plus the juridical rules
devi sed "to advance the interests of the peripheral countries, famliarly
known as the international |aw of devsicpment. For exantle, Mdame Rojas
defines the content of the right to devel opment by re-orcering a great
many existing rights under the fol |l ow ng headings:

(1) those fulfilling basic needs and econom ¢ and
soci al r|?hts: o o
(2) those fultilling non-material needs and civi
and political rights. An exanple of the
former woul d be tne sharing of incomes and
resources and of the latter
sel f-determnation.

In largo part, the Wrking Goup of Covernnental Experts on the R ght
to Deve!oEnen , Which was appointed in 1931 by the U N Corlission on
Human Rights, first adopted this kind of approach, as is evident fromE
reading of the very provisional draft declaration annexed to the report
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of the Wrking Goup at its fifth session.® This text, however
reflects a nore sophisticated categorisation of rights.

|f the concept of the right to devel opnent is nothing but an
accunul ation of already existing rights, it is not very convincing and
one can wonder whether it is really worthwhile spending so much tine in
dlscu53|n? such a poor and disappointing ides. One would be forced to
concur with two emnent pioneer witers, Judge Keba M Baye and Prof essor
Cean Rivero, who, for conpletely different reasons, were of the opinion
that it was totally useless and futile to proclaimthe right to
devel opnent in a new formal instrument.|® In the same spirit, a French
author, Professor Jean-Jaques Israel, wites in a recent study "Sous
couvert de créer un nouveau droit, (oncree) enréalité un risque de
déval oriser ceux qui existent et sont pleinenent reconnus".H

~ But a "synthesis" I's not necessarily a nere additionand it is
significant that several authors who define the rlght to devel opment as a
synthesis insist that synthesis inplies an aggregalion of rights.

~ The right to devel opment takes its roots in the different rights
which contribute to devel opment and its autonony is gaining recognition.
Thus Theo van Eoven correctly sees the right to development as a whole
range of existing human rights which are inforned and given an extra
di mension by the emergence of a grow,ng international consensus on a
var|etY_-d devel opment ob{ect|ves.ﬁﬂ As Philip Alston put it: "A
syn%?e |9Aapproach hel ps to enphasize the dynamsm of existing
rghts.

~ The right to devel opment is the outcome of a nixin? of two different
juridical streams - human rlﬁhts on the one hand, and the internationa

| aw of devel opment on the other; the right therefore marks the confluence
of these two streans.

A _Conf) uence Point

It has often been remarked that the international approach to human
rights on one hand and devel opment objectives on the other has been
separate but Barallel for sone considersble tinme. [t is true that inthe
U N Charter both problens are closely related. Both Article 1(3) and
the very inportant Article 55 link international co-o?eratlon inthe
economc, social and cultural fields and the inplementation of human
rights. CQther international texts take the same approach, for exanple
Article 22'and 28 of the Universal Declaration on Hinman Rights, paragraph
3 of the Preanble to the Human Rights Covenants of 1966 and paragraphs 12
and 13 of the Teheran Declaration of 1968. Nevertheless, for a long
time, this prOX|n1t& masFPureI “formal and had few practical
consequences. The U N. Human Rights nachinery has %romn up in away

|argely independent of the "developnent machine". The gap betwesn the



two concepts may be traced in part to the ultra-specialization of
schol ars who deal exclusively with human rights issues. 1¢

A second point may be stressed in this respect: generally speaking,
when the rel ationship between the two notions was recognised, it was
regarded as "one-way only". Devel opnent was sonetines seen as a
ﬁre-requ|5|te for the respect of human rights but it was nuch rarer fcr

uman rights to be regarded as a condition or an el enent in devel oprment.
It is noticeable that the few texts which mentioned the relaticrishp
bet ween these two fields, human rights and devel opment, were nsinly human
rights texts, whereas the great texts on devel opment do not pay any
attention tc human rightscfroblens. The reason, no dcubt, was that the
devel opment texts enmanated fromthe third world and that third world
countries were suspicious of "western-oriented" human rights doctrines.

However, this situation has nom1chan9ed. The reason cannot te
explored here, !> but the evolution parallel's that of the "ideol ogy cf
devel opment” in the U N InitiallY, devel opment was seen as a purel
quantitative notion, as is well illustrated bK the Rostcw s fanmous theory
of the "take-off". An early recognition of the inadequacy of this theory
nmay be found in the proclamation of the concept of "integrated economc
and social devel opment" in the Declaration oh Social Progress and

Devel opment. 16  Eut one nust wart right unfilT the enc of tne 's te
See tne energence cf a truly new approach which COarence Dias termed
"human devel opment”, so as to include human rights in devel opnent anc
devel opment in human rights.i?

Thi s process has been nade possible by a conjunction of various
factors, among which the changes in the conmposition of the U N
Commi ssion on Human Rights nust not be underestimted. |t has been nace
easier by the elaboration cf the doctrines of the New International
Econom ¢ Orcer which is founded upon ideas of justice and equity.

The ri?ht to devel opnent has been asserted in UN forain a logica
sequence: firstly by the Commission on Human Rights, with tne adoption cf
the resolution 4 (XXXII1) in February 1977; secondly, by the Econonic and
Social Council three nmonths later; finally in 1979, by the General
Assenbl y' s resol ution 34/ 46 which underlined that "the right to
devel opnent is a human right and that equality of OPPOFtUU'FY for
devel opnent is as nuch a prerogative of nations as of individuals wthin
nations". Such inportant texts adopted recently in the devel opnent field
are undoubtedly nuch nore "hunman rights oriented" than their
Eéedecessors. The conparison between the first and the second U N

vel opnent Strategies is very en||ghten|n% fromthis point of"view
Thus, the r|%ht to devel opment provides a bridge between two fundanenta
el ements of gl obal ideology by enphasising the human ?urpose of
devel opnent: to paraphrase Jean-Paul Sartre's famous forml a,
"devel opnent is humanisnf. As Dupuy has put it, the concept of a Mw
International Economc Order "cannot be validly defined unless its
foundation rests on three pillars of justice: peace, w thout which



devel opnent is inmpossible, devel opment, without which human rights are
i1Tusory, and human rights, wthout which peace is violence."

~There is an inherent danger in ansapproach whi ch enphasi ses the

i nterdependence of all humanrights,|” - a tendency to place too mich
enphasi s on the fact that devel opnent and the achievenment of a New
International Economc Oder are pre-r93U|S|tes for a real inplenentation
of human rights while overlooking the idea that respect for human rlghts
IS anllnte?ral part of development. Such a tendency could lead to the
creation of a hierarchy of human rights, wongly placing economc and
social rights ina "higher" category than civil and political rights.

A careful reading of some of the recent resolutions of the UN
Ceneral Assenbly, such as Resol ution 32/130 adopted in 1977, shows that
m sgi vi n([:)s at such a tendency may have sone justification. However, at
its thirty-seventh session, ‘the General Asseneiy seens to have "adjusted
its ran?e-f!nder": resol ution 37/ 199 enphasises that "the U N should
give attention not onIY to the human, rights aspects of devel opment but
al so to the devel opmental aspects of human nl?hts" and resol ution 37/200,
which, unfortunately, was opposed by socialist states and a nunber of
devel oping countries, recognizes that "the realization of the
Botent|al|t|es of the human person in harnDnY with the community shoul d

e seen as the central purpose of devel opment”. Thus the value of the
concept of the right to devel opnent lies inits position at the
confluence of two streams of equal strength - human rights and
devel opnent .

" A FOUNDATI ON RI GHT"

The right to devel opnent is not only a "crossroad right", it is also
a "foundatron right", froma twofold perspective. On the one hand, it
provides a retrospective explanation of a nuisber of pre-existing rights,
and, on the other hand, it bears the promse of newand probably rich
extensions of rights.

A Retrospective Explanation

International life and international |aw do not always grow according
to harnonious and | ogical plans and |ogical concepts often only .
crystallise after the energence of the various el enents they enbody or
fromwhich they arise. As'in Le bourgeois gentilhomme by Miiére, where .
M Jourdai n speaks prose MAthoUT“BETﬁgfamﬂékTﬁ'ﬂI, simlarly jurists
apply a Iar?e nunber of rules of laww thout know ng - or Iryln% to
di scover - the general principle which explains andjustifieS them

This is true of the right to devel opment: a great many rules of |aw



cannot be understood if the right to devel opnent does not exist, but
those rul es-have been fornulated before the recognition of the stil
i nconpl etely articulated "mother" concept of theright to devel opment.
How coul d one explain the right to health, or to decent conditions of
living, or.the right of states and peoples to take part inworld trade,
or even the right of developing countries to receive international aid,
without referring to' the concept of the r|?ht to devel opnent, as
belonging to individuals as well as to colTectivities?

It thus "appears that two nice juridical problens are quite
irrelevant, namely

(i) . Istheright to devel opnent an individual or
a collective right?

(i) Is it apositive Luridical principle or a de
| ege ferenda rule?

As to the first question, it is enough to say that the right to
devel opnent dees indeed constitute the foundation of individual rights as
wel | as of collective rights and these derived rights can belong as nuch
to human beings al one as to human being in groups, to human

col lectivjties like states, peoples or certain states and certain
peopl es.

The second question does not seemany nmore relevant. Some witers
assert that the right to development is not yet a legal principle cr is,
at least, "ineffective". One cannot share these doubts; if one can
accept the idea that the rlght to devel opnent is the foundation of many
other unquestioned rights, this is the very proof that it is a.E03|t|ve
juridical principle. ~This does not however mean that ail poss

le
consequences have been drawn fromthat status.

A Startinc Point

It is clear that, as of now, neither all the req*latlons necessary to
make the principle workabl e have been enacted, nor that all the |ogica
consequences of the recognition of the concept of the r!ght to
devel opment have been pursued. As Judge Roberto Ago sai dur|n% the
col I oqui umheld in The Ha%ue in 1979, English is nore precise than
French, as it makes a distinction between "law’ apd "r|?ht", whi | e both
| déas are designated by the French word "droit".“ As far as the right

to devel opnent 'is concerned, one may consider that the unintentiona
anbi guity in the French usage conforns better with the uncertainty of the

present state of |aw.

~ For the present, the right to development is a part of positive
international law. It nuy be doubtful or, at least it is debatable,



whet her the right can be regarded as a positive "right". To transpose it
the French juridical language, it seens that the right to devel opnent

, here and now, a "droit objectif", whileit is net as well established

at it is a"droit supfectI?T

Put another way its hol ders can,only call for the enforcenent of
those particular consequential obligations that have been already
accept ed bY_lndJV|duaI.states and bY the international comunity. These
BreC|se obligations are much more often obligations to adept a certain

ehavi our g"obli%ations de ccroortement”) thaj obligations to reach a
definite resu obl 1 gations_og resurrar’). ,

~Coing fromthe lawto the right, that is fromduties as to conduct to
obligations to ?rpduce results, could prove one of the main areas fcr
future work in this field, and a task which the Wrking Goup of the
Commi ssi on on Human Rights could nost usefully perform  But this
deepening and materialization of the icea is possible only if it is
further Tecognized that the right to devel opment is an autonorpus concept
and net only the mere aggregation of already existing rights. "

In this respect one nust agree with those authors, |ike Karel de Vey
Vest dagh who underline the "instrumental * nature of the right to
devel opment.“> To give another instance, Professor Rvero"s vieus,
a[thou?h cautiously expressed are quite acceptable when he defines the
r|Pht fo devel opnent as "I~ ensenbl e des noyens qU| pernettront de rendre
effectifs les droit econom ques et sociaux pour Ia nasse des hommes qui
en sont doul oureusement prives".“* Yet, this is not,enough: the sccpe
of the r|?ht to devel opment is not limted to econom ¢ and socia
rIPhtS. n a nore conprehensive way, it appears as the right which
bel'ongs to every human being and to every human collectivity nanely that
the conditions should be created whereby each may endeavour to enjo
econom ¢, social and cultural rights, as well as civil and politica
rights. As much is stated in the resolution 36 (XXXVII) of the UN
Corm ssion on Kj man R|?hts. It is aright to the concretisaticn of
proclained rights or, toput it inanurshell, it is aright tothe neans
of self-realisation.

It may |ook paradoxical to proclaimin an abstract nanner a rlﬂht
whose main function is to insure the concrete inplenentation of other
rights. It is by no means certain that such a proclamation wll change,
by itself, the actual state of things. Nevertheless, the solem adoption
of a r|Pht to devel opment by a S|gn|f|cant nunber of menbers of the U N
fromal [ parts of ths world will be very valuable. '

The procléhation of the right wll

(1) ﬁUlde theoretical deliberations towards an
olistic discussion, giving thereby ful
meaning to the idea that a "synthesis" is
not the nere addition of its conposing
el ements;
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(i1) confirm the inter-relationship between humn
rights and development, on an equal ad
balanced basis;

iii) reinforce pre-existing rights by meki
(i) their foun%ation obv%]ous;g Y "

(iv) encourage new negotiations to drav logical
practical consequences fran the nemy
declared right. :
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FOOTNOTES

Although some writers were forerunners in this respect; e.g. Kebs
M'Baye, "Le droit au développement comme un droit de I'homme",
(1972), Human Rights Rev., 503-534; Juan Antonio CARRILLO SALCEDO,
"El Derecho al Desarollo como Derecho de la persona humana' (1972),
Rev. Esp. Der. 11, 119-125.

See among others: Jean-Robert Henry, Mutations du tircit
International du développement - la France et I'Africue, thése Nice
1977, 87-94; The Inferna’ﬁonal Dimensons of ths RIC1 te
Development as a Huren RIght 1IN Relaiion witr Or.er Rient s Basée on
Tniernaiional Co-coeraiicn, ITncluding the RIght t0 Peace, TeKJC
rmr‘wmmmt—r@glwr‘r

I nfO STNALICT.S|. U, T ,z=1,
Order ad_the Furoamenta HUTEl NeedS, Report of the Secretar

‘General, commisson on Humen Rights, 2 Jan. 1579, E/CN.4/1334: The
Hague Colloquium (Oct. 1979), éd., Rene-Jean Dupuy, Ths Richt tc
Devdopment at the International Level, Sijthcff and—Nocrchort,—
TI60, XI1-466. 1Te _mnternattonal_commisson of Jurists Conference
held in The Hague (Apr. 1981), Develocment, Huen Rights and t~e
Rule of Law, Perge Press, Oxford, I96I, V1-237, K

. The Right to Development” (1981), N.I.L.R., No. 1,
30-53: Jean Jacques Israel, "Le droit au développement”, R.G.D.I.P.
1983), 5-41; see also the literature quoted below and by=AtamT——
ellet, "Notes sur quelques aspects juridiques du droit au
developpement”, in Collcoue d'Aix-en-Proverce (Oct. 1982), ec.
Maurice Flory, Les source duaroit mmternational du developpement,
to be published=m—1984—FEos—aor CN-RS—Pars:

Philip Alston, "Development and the Rule of Law. Prevention versus
Cure as a Humen Rights Strategy”, in Develocment, Huren Richts ad
the Rule of Lav, OP. cit., 100.

For an instance of this, see the French Prime Minister, Pierre
Mauroy's speech during the 37th session of the UN. General
Assembly: “"Le plain epanouissement de tous les droits ce I'homme
suppose que soit réalisé un équilibre économique qui dé

lui-méme d'une certaine conception du développement. C'est dans
cet esprit, qu'au sein des Mations unies, la France participe
activement a |'élaboration d'un projet de déclaration sur le droit
au développement”, 30 Sept. 1982 (Le Mode 2 Cet. 1982).

See footnote 2.

N. Rojas, Le droit au déeveloppement camre droit de I'nomme, theése,
Geneve 1982, to be puclishea in 1934.

[bid.
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E/CN. A/ 1983/11, 9 Dec. 1982. This conpilation of the proposals
mads by the experts is divided into three parts: 1) Principles and
(oj ect 1 ves; 2? Means; 3) General Provisions. The first part is
|nd|r]€at|ve of the trend to collating or conflating pre-existing
rights.

The G oups seems to have ﬁi ven up this approach; the new draft
Declaration attached to the Reoort on the sixth session is nmuch
nore "synthetic" (E/ CN 4/AC. [L.2/Rev. 1).

Keba M Baye, "Le droit au dével oppement”, The Right to Devel opnent
at the Infernational Level, OP. cit., 88; "Jean RIVero, our 16
Tgrort_au gevel oppenent -, report 1o a UNE S CQ neetina, 1978,
55- 78/ CONF. 630, " Supp. 2.

00. cit. at footnote 2, 37. ("Oh account of creating a new right,
The T1SK is to de-stabilize existing and fully recogni zed rights").

ReFort of the Semnar on the Effects of the Existing Unjust
nternational Economc Qoer on the Economes of Devel oping
Countries and the Cbstacle that this Represents for the

| npl ementation of Human Rights and Fundanental Freedonms, 30 Quns -
11 July 1980, ST/HR/SER A/8, 41.

00. cit. at footnote 2, 104.

Although the phrase is not used, one could speak of these
specialists as "human-rightists", a more detailed description of
would be of great interests from a sociological perspective.

See Philip Alston, op. cit. at footnote 3, 63-98.
General Assambly Resolution 2543 (XXIV).

Realising_the Right to_Development: the Importance of Leod _
"Resources, Development, Huren Rignts anC tne Rule of Taw, co. cit.,
187,

Rene-Jean Dupuy, concluding remarks to The Hague Colloquium, en.
cit. at footnote 2, 382. - _

See G, A. Resolution 32/130: "All humen rights and fundamental
freedoms are indivisible and interdependent; equal attention and
urgent consideration should be given to the implementation,
promotion and protection of both civil and political, and economic,
social and cultural rights.”

For a further elaboration of this idea, see Alain Pellet, OP. cit.
at footnote 2. .
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See Maio Bettati, "Les transcriptions juridiques et
institutionnelles du droit au développement”, in R. J. Dupuy, OP.

cit., 278. Philip Alston seems to share this view in a large part,

see "The Right to Devdopment at the International Level", ibid.,
104, and op. cit. at footnote 3, 106 et. seo.

Op. cit., 248.

See Hector Gros-Espiell, "El Derecho a Desarollo Garo un Derecho

de la Persona Uriana’, Report to the U.N.E.S.C.O. Symposum held in
Caracas (Uuly-Aug. 1978), 5-6; also Jean Combaecau, "Obligations de
résultat et obligations de comportement - Quelques questions et pas
de résponses’, Mels. Reuter., 181-204. _

See supra No. 5-7.

"The Right to Devel opment: FromEvolving Principle to "Legal" Right
- I'n Search of its Substance", in Development. Hnan Riohts and the
Law, op. cit., 166.

gfg. cit. at footnote' 10. ("The set of means which will perr.it
effective realization of the economc and social rights of the
masses who are painfully deprived").




