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A. The level of formal norm creating processes
t. The UN Declaration on the Right to Development

The concept of "intermsdiary aroups", is an analytical concept
which allows to id=ntify "pzoples" a3z holders of @ right to
developmznt by reference to smaller opsrational units (as
distinguishaéd from or in addition to sthnic, languags or religious
groups) which may, besidses their functions as organizations of
sel1f-help and zelf-reliance, also assume & participatory role in
developing constitutional orders and promoting human rightz. The
somz total of "intermediary groups" in & given state constitute

the so-called "mediating structure",

The notion of "mediating structures" was introducsd into ths human
rights discourse of the Working Group of Governmental Expsrtz on
the Right to Desvelopmant by the U5 delegate Fetzsr L. Bergsr. His
point of refersnce was the right to development as a peoples!
right. His intention was to clarify the notion "pzoplesh and to

let "peoples" have a function in the developmznt of democracy.

While according to Art. 8 of the "Dszclaration on thsz Right to
Gzvelopment! States should encourags popular participation, the
mods of its implementation was not spscifisd, neithsr was the
mzaning of "pzoples" defined in any way. In the disc

u
"working Group of Governmental Expsrts" the United States del=gate
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took a common-sense approach of relying for the meaning of
"mneoples! on empirical svidence and on what the sociologist calls
"mediating structures'". He addressed as holders of a '"peoples!
right to development" various forms of "collzctivitiss othar than
the State" which, a3 he pointed out, w=re "crucial for
development: Even if a system does not permit private sntarpriss
by individuals, the zconomic effort of families, villages. va
traditional aroupings (such as the groupings of kinship, tribs eor
ethnicity) and more modern forms of association (cooperatives and
thz 1ike) are the trus carriers of development. In sociological
parlance, all such collectivities have besn subsumed under the
category of 'mediating structures'- that is, collsctivities that
stand between and thus medizte betwesn the individuals and the
macro-structures of modzsrn States. These 'mediating structures!

ares =ssential to dsvelopment under any

in

M, o be Tt oa markst or

el

/st

+

command sconomy; language which obscurss their role ipso facto,
obscurss the real dynamics of devslopment; by the sams token, and

very importantly, if one talks about collective rights in ths area

of development, ons must also bear these collectivities in mind."?

This approach reliss - as he said on an other occasion - on ths

"dzeply communal, non-individualistic character" of non-West

[¢1]

rn

cultures as well as on the mediating structurss as "the s0il from

us

which political dzmocracy may grow'".?

Berger's positien recalls to one's mind 1iberal thesoriss of
constitutionalism, such as von Hayek's idea of a spontansous
social order®., Although Berger is suggesting for collectivities
what c¢ivil rights do for individuals: namely to cresate freedoms of

action, he do=s not go as far as to reject etatism altogsther in

'cf. General United States approach: Contribution by Prof. Peter
(R Berger, United States Expert, 25 November 18813
E/CN.4L/AC.34/WP.13 (26 November 1981). Italics are mine.

M

* ¢f. pP.L. Berger, Democracy in Today's World, in: Dialogu
2/1884, 2 ff. (4,8). '

*J. Gray, Hayek on liberty (2nd ed., &.) 27ff.
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the promotion of human rights, as e.g. Richard Falk suggssts,
separating the people from the state and entrusting them a

legitimacy of their own®.

In any cass the UM-Declaration on the Right to Development do=s
not explicitly refer to “"madiating structures" or "intermediary
groups"; nor does it exclude ths promotion of a l=gal standing of
"intermediary groups" as holders of a riaht toc development in ths
context of the promotion "of popular participation in all spheres
as an important factor in development and in the full realization

of human rights" (Art.8 para.2 of thes D=zclaration).

As regards the realization of the right to development the Working
Group recommendzd to study regional and intzr-regional
iastruments, which have a3 bearing on the =ihancement cf thse »ight
to development and to identify and study specific areas related to
the right to developmznt®. The most important regional instrumsnt
to study is the African Chartesr of Human and Peoplzs' Rights,
which explicitly providses for a peoples! right to devalopment.
Specific ar=as related to the right of desvelopm=nt to bes studied
are the ar=zas of dezvelopment cooperation and its
institutionalization on the one hand, and popular participation in

development and its =nhancement on ths othsr.

r

The inclusion in the Banjul Charter of pesoples' rights in
addition to human rights pertainfng to individuals was, wz have
been told, a concession to the demands of socialist oriented
member states of the Crganization of African Unity, that the
Banjul Charter should also provide for collective rights. It was
part of th= compromiss that ths notion of "pesoples" was not
defined.®

‘cf. R. Falk, Human Rights and Stats Sovereignty (1981), 189 f.

® Cf. Report of the Working Group of Governmsntal Experts on the
Right to ODevzlopment of 29 January 1989: E-CN.4/1988/10.

* Sz2 W. Bensdsk, Peoples' Rights and Individuals' Duties as
Special Featurss of the African Charter on Human and Peoples!
Rights, in: Ph. Kunig/W. Bensdek/C.R. Mahalu, Regional Protection
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As regards the meaning of "peoplae" in ths African Charter on Human
and Peoples' Rights, the founding father

U}

, 1t is said, wsre guided

by a considerable deference to sovereiagnty and othsr state rights
and that they did not intend to endow psoples or their subgroups

with an independsent legal standing and legitimacy of their own’.

Yet, the introduction of the notion of a “peoples' right to
development" into the human rights discourse constitutes in any

casz an innovative effort in securing thes promoticon and protection

of human rights and devalopment uno actu.
1
excellence, i.2. its meaning and function will have to =volve and

According to Part II of the Banjul Charter ths African Commission

b

on Human and Feoples' Rights (Commission) shall snsure ths
protection of human and pesoples' rights under conditions laid down
by the present Charter (Art.45). The Banjul Charter allows that

communications and complaints with regard to thes violation of th

[t

Banjul Charter may bs communicatszd to the Commission by Statesz and
other applicants, without any further specification. In its
Preamble the Banjul Charter refers to the "virtuss of African
historical tradition and valuss of African civilization which
should inspire and characterize their reflection on the concept of

human and peoples' rights"%. There i3 an ongoing dsbate to what

extent African historical traditions and valuss constitute

it}

hinderance to nation building and development. At ths same time
there is also an increasing awareness that the traditional African
social and normative culture, in particular a "communal' approach

to questions of law and society, constituts an indispenszabls

of Human Rights by International Law: The Emerging African System
(Baden-Baden 198%), 59-94, 60, 63.

' cf. R.N. Kiwanuka, The Mszaning of "Psople" in thz African
Charter on Human and Peoples'! Rights, in: AJIL, Vol.82 (1988),
goff. (83 f.). .
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factor of institution building and developmsnt in Africa.*

If the provision of a peoples' right to development, as znshrrinsd
in the Banjul charter, is bsing =2xplored as an evolutionary
concept and interpreted and developad in the light of the specific
African socio-cultural milisu and in responss to ths svaryday
needs of those directly concernsd, as ultimately the driving forcs
for the formation of law®’, it may well lend itself to provide a
basis for snhancing "popular participation in dsvelopmsnt"'®, in
respect to which also the concept of "intermediary groups'" may

gradually gain ground.

The Banjul Charter doess not contain a direct indication to this
effect; in Art.60, howsver, the Commisszion i3 asked to draw
inspiraticon from intzraational law on human =rnd r2op’s:z! rights in
azneral and from the provisions of various African instruments on

human and peoples' rights in particular. In Art.6t ths Commission

[$8

is asked to take into consideration as subsidiary meai

5 to
determine the principles of law, othzrr genzral or spscial

international conrnventions, laying down rulzs expressly recognized

* ¢f. African Alternative Framswork to Structural Adjustmesnt
Programmzs for Socio-Economic Rscovery and Transformation (AAF-
SAP, UN-ECA, E/ECA/CM. 15/6/Rev.3, 10th April 1889, para., 34f.:
"Establishing a Self-Sustaining Process of Eccnomic Growth And
Dzvelopmznt" and A. Allott, The Limits of Law (London 1880).

* cf. Max Wsbsr, Rechtssoziologie, Hgg. und sing=l. von Johann=ss
wWinckelmann (2. Aufl., HNeuwisd 1867), 243: "The raticnal-
systematic pattern of legal thought may inducs ths legal mind to
dissociates its=1f largely from the evsryday nsseds of thoss who
are most affectzd by the law, and so does a lack of their
concrete substantiation.

The powsr of the unleashad dictates of pure Tlogics in legal
theory and in practice under its sway may in effect largely
eliminate the demands of thoss diractly conczrned as the driving
force for the formation of law.'" (Translation K.G.) and K.
Ginther, Re-defining international law from ths point of visw of
de-colonization and development and African regionalism, Journal
of African Law, Vol1.26 (1882), 49-67.

52e A.B. Durning, Action at thes Grassrcots: Fighting Foverty
and Environmental Decline, World watch Papsr 88 (Jdanuary
1988/Massachussstts).
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by memberstates of the Organization of African Unity. Thes
T

provisions contain a broad refzrence to intsrnational

]
Ut
—
+
—
Ul

prasently developsd on a regional, universal and inter-regional
1

2vel .,

The promotion of human rights in g=nsral and of a pz2ople's right
to development in particular require that the idea of human rights
be related to the social fabric and body politic of given states
and ultimatesly to their normative culturs and the fundamental
categories of social =thics on which any dzvelopmznt of social and
legal inztitutions will depend, and on which any 2ffort to promots
human rights and to develop constitutionsl orders will have to

rely.

The insartion of "peoples! rights" in th: Ranjul Thartsr offzsrs an

opportunity to strengthen the role of pesople in devsloping

;l

constitutional orders in 35A as part of the promotion of human and
peoples' rights in Africa. As snvisaqed by the Bainjul Charter ths
promotion of human and pzoples' rights will have to draw from the

Taw and the lsgal thought developsd by other international

institutions, regional, inter-regional and global.

1 32e for more details: K. Ginther, The Promotion and Protsction
of Human Rightz under ths BRanjul arter: Peoplez'! Right to
Dezvelopment and thes Position of “In_e ediary Groups", in: Lothar
Glindling (=d.), Human Rights - Peoples' Rights. Contributicns on
the African Chartser, Marburg 1890 (forthcoming).

'-1(‘)
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B. Other "specific areas related to the right to developement"
(E/CN.4/1988/10):the field of inter-regional and regional

developement cooperation in support of popular participation

1. The EC's (and the OECD's) emphasis on decentralization and
popular participation in development and the Madrid Appeal of the
Council of Europe

A line similar to the one taken by Peter L. Bergsr in ths "Working
being followed by the

Commissicon of thz Eurcpzan Communities, emphazising

Group on the right to devz=lopment" i

n

dezcentralization and poli-centric development coopsration with th:

aroup of the ACP-states and stressi
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h
importance of rural communities, local collectives, unions and
f

cooparatives as w=il as the support for spontanzou:z initi
the grassroots levsl. Also the Europ=an Parliamsnt came out in
aupport of an active involvemznt of the rural populaticons in thair

own deveslopment by encouraging them to foirm aroups. and at 1he

@B

same time it regretted the gensral lack of recognition of ths

The involvement of grassroots communitis

Uy
el
—
[+ %
0N
i
wmd
~+
3
—
Ee]
H

organizations as mediating structures has s
objective of ths Lom# III Convention.'® The promotion of "popular
participation" in devzlopment might wall sxperience an uparading

'

in the course of ths nzgotiations of Lomé I and bzcomz a major

'* 52¢ the Report of the Committss on Development and Cooperation

of the European Farliament, on Cooperatives, &4th Cctobsr 1988,
Doc.A-2-205/88, 15 ff.

3 ¢f. Arts.30, 122 and 185.

' gee: Ouverture Solennslle dss Mégotiations pour la nouvelle
Convention, ACP-CEE, Intervention du Président du Consesil, 12
oct. 1988, SN 3519/1/88 rev.i; the Final Dsclaration of the 12
Annual Mesting of the ACP-EEC Economic and Social Interest
Groups, Brussels, 7 Dec. 1988 and H. Heilu, involving peasant
organisations in Lom£ IV, in: LOME breving no. 8/April 1988. Ses
also the opening of the nzgotiations for Renswal of the ACP-EC
Convention/Luxemburg, 12 October 1988. Speech by Mr. Lorenzo
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subject of the "policy dialogue" under the new Lomé Convention.'®
QECD..... declustim //l«\«;«&/ L0 Ser. 15PP —D puhrgokon, bt prmgp s
Also the "Madrid Appeal", June 1988, contains a plea for self-
reliant development and thz promotion of local intsrest and s=1f

help groups.'®

2. The African Alternative Framework to Structural Adjustment

Programmes (AAF-SAP) for Socio-Economic Recovery and Trans-

17
formation, adopted on 10th April 1989."

Africa's sconomic crisis is charactsirized by the desintegration of
t

the productive and infrastructural facilitis hodox adjustment

Ul

programm:zs

b

can, howevar, not achieve their objectives without
addressing the fundamental structural bottlenscks. This led ths
ECA to s=arch for a viable conceptual and practical framsworl for
structural adjustment in keeping with longterm development
obiectives, in the courss of which ths AAF-SAP was worksd out and
adopted by & joint meeting of African Ministers of Economic
Flanning and Development and the Ministers of Finance held in
Addis Abeba on 10th April 1889.

In the piresent context it suffices to stress that the AAF-SAF
axtends 1tz critigue of pressznt development zfforts to the nsglect
nformal sector (para.f1), that it emphasizes a human
development {(para.34 ff.) and postulates implezmentation

izs, based on a genuine and active partnership between the

government and the people through their various institutions and

organizations at national, local and grassroots levels.

Natali, Vice-President of the Commission of th=s EC.

Y on "policy dialogue" in gsneral ss
in: The Courisr No.105 (5zpt./0ct.

2: Is Lomé Policy Political?
i987), 6 ff.

¥ Ccf. The Madrid Appeal of +the Europsan Confsrence of
Parliamzntarians and Non-Governmental Organisations on North-
South Interdependence and Solidarity, held 1-3 Jun= 1988, under
the auspices of the Parliamentary Azsembly in pursuance of its
Resolution 878 (1987) of thes Council of Europs.

1 EJECA/CM.15/6/Rev.3
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Democratization and popular participation should according to AAF-
S5AFP encouradges the people to increase the development efforts
(para.123 ff.).

[§)
x
<D

Popular participation has bscoms t =y concept of davelopmant
n ]

h
strategies both of developing countris governments and their

1]

cooperative partners,

For February 1890 a major international conference on "Popular
Participation in Africa's Economic Rscovery and Development" will
be held. It is hoped that this conference will re-znforce at ths
grassrocts level ths African people's right and ability to achieve
sustainable development and to genzsrates a spirit of seolidarity and

e
gelf-reliance. In announcing the conference, Frofsssor Ad

4u

n d=ii,
the Executive Secretary of the ECA, called it "an exciting
opportunity to work togethsr with African gra.srocts oirganizalions

o

3
in finding innovative ways of harnzssing ths enormous snsrgies of

—+

Africa's pesople in bringing ths continent's crisis to an =nd".'*

According to its founding fathers ths AAF-SAP should constitute a
basis for a constructive policy dialogue bztwezn African countries
and their devzslopment partners in the implementation and financing
of human centred country programmes, which should imply full
democratization of all aspzscts of =conomic and social activities
and - despite the peculiar characteristics of szach country

programme -~ an intensified inter-country cooperation.?’

With an apparent shift in development theory and stratesgy towards
& more bottom-up stratsgy of development with emphasizez on popular
participation and grassroots initiatives new walks and fizlds of
research will rzquire nzw modes of production of knowlzdges and &

new paradigm of intsrnational relations and law, according to

' ¢cf. Africa Press Clips, Vol.2, No.i1 (1989), 15. (Africa
Recovery)

'* ¢f. Adsbayo Adedzji, Foreword to AAF-SAP, E/ECA/CM.15/6/Rev.3,
iii.
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which "pesople matter"?, maybe at times more than states.

For this approach to become theoretically mszaningful and
practically relevant in respect to group rights to davelopment,
the field of grassroots activities and various modes of popular

participation nsed to bz adesquately researchsd.

3. Popular participation in development: parallelism of state and

people and the role of intermediary groups

22
22

While popular participation in developement is bseing promotad
through various mesans and messures, to a large extant on a non-
governzmental level, respzctive states governaments bacoms

concerned and react with apprehansion,

5 ]
control and thuszs mest Tikaly to frustrate nopular participation

propar.
At this point the "inner dimension'" of a psoples' right to
development® matsrializes, when the “"1ife" of organizations of

community devslopment, self-hzlp and popular participation nessds
t

to be protzcted and guarantzad, and may =ven bscome the subjsct of

the "development policy dialogue" and/or formal (Banjul Charta) or

informal (£.3.Lomé Process) complaint procedures,.

Participation 15 understood here in its active form. Whils in its

2]

passive form participation amcounts to a managzsrial tsc hn1qu the

former, the active form, is a technigue "to facilitate

l})
°

-ty
—h

¥ ¢f. R. Preiswerk, Could We Study Internationzl Relations as
People Matter?, 1in: Institut Universitaire de Hautes Etudes
Internationales (=d.), International Reslations in a Changing
world (Leyden, 1977), 43-69.

Bef, in® respsct to the ris
resourcaful exposition by: AL
Grassroots:Fighting Poverty and Env
Faper 19€8; January 1889),

22

g grassroots-movement the
uxn1ng, Action at the
ental Decline (World Watch

073
OD

** ¢f. Ph. Kunig, Dies "innere Dimeznsion" des Rechtss auf Entwicklung
{(with an English summary), in: Law and Politics in Africa, Asia and
Latin Amsrica, vol.19 (1986), 383-400.
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"enable" rural people to have a more direct involvemznt in rural
development. The critical =lzments in this process ars awarsness

raising and organisation building: the two fundamsntal bases for

effective participation.?

Awareness raising and organization building will have to go along
with a learning process and a "search for new knowledge": "The
growing complexity suggests that there are natural and social
developmants which we cannot adequatsly explain without generating
new knowledge''®, 0One of the areas that require ths generation of
new knowledge is the application of scizsncez and technology to
development; anothzr area is the application of thes legal science

to development?®, ir particular to thes stratesgies and practises

Bef.p.0akley, Pezople's Participation in Conversation: A kevisw, in:
SADCC Soil and Water Conservation and Land Utilizastion Frogramme,
People's Participation in %011 and water Conservation, Report NMNo.i10
(April 1987), 1-43, 3 ff.

In contrast to th=
form, undzr the n
f

hilosophy of popular participation in its active
facilities of the IMF (S5AF/ESAF) to improvs thes
efficisncy o ing investmznts, 1t was said, "people had to be
persuadsd to fo new approaches" ., Cf.Jd.Llande11-Mil1ls, Hzlping the
Poos: The IMF's New Facilitiszs for Structural Ajustment ( IMF,
washinagton, 1888),2.Italics mine.

£ o+ £ g

¥ sze on this: M. Nwagboso, Th= Agricultural Crisis, in: wsest Africa,
Jdanuary 30 - Februsry 5, 1889, 136 ff. on A. Mafeje's Critique of ths
Report by thes Food and Agruculture Organisation (FAQ), African
Agriculture: The Next 25 Years (1966), in: CODESRIA Vol.XII., No.2
{African Development, 1987).

* There is an abundant literaturs focussing to a largs sxtznt on ths
issue of human rights; cf. Internaticnal Legal Center (=d.), Law and
Development. The Future of Law and Desvelopmznt Rsssarch. Report of
the Res=arch Advisory Committes (International Legal Center, New York
1874) 3 International Commission of Jurists (ed.), Development, Human
Rights and the Rule of Law (Oxford =tc. 1881); id. (=d.), FRural
Development and Human Rights in South East Asia (P=nang, 1981); se=s
for the more general aspscts: R. Luckham (ed.), lLaw and %Social
Enquiry: Case 3tudies of Reszarch (Uppsala/New York 19881); C.J. Diaz
et al. (=ds.), Lawyers 1in the Third Wvorld: Comparative and
Dazvelopmental Perspectives (Uppsala/N=w York 1981): in particular:
2.4, Diaz and J.C.N. Paul, Observations on Lawyers in Development and
under Dzvelopment, ibid, 337-361 and C.J.D. Diaz and J.C.N. Paul,
Lawyers, Lzgal Resources and Alternative Approachss to Dsvelopment,
ibid, 262-380.
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of'"popular participation" in development and developing
constitutional orders.

If the international lawyer, who turns his attention to ths legal
status of both peoples and organizatibns of popular participation
under international law, is to maks any practically meaningful
contribution to developement and in particular to developing
decent constitutional orders in which human rights sre promoted
and protected, he can do so only, if his celleagues in the field
of law, sociology, political science =2tc. share his paradiam of
the global =nvironment, characterizzd to a certain extent by a
dychotomy batwe=n state-structurss on ths on= hand and thes peopls

o
and its proper institutional structure on th

eyl

other:; & situation,
which bears ths s=zeds of fragmentation as w=l1 as a growth

potential Tor "government by parincrship

C. On legal theory:
"Intermediary groups" and "mediating structures'as a challenge to

the lawyer and to legal method.

"Intermadiary groups" and "mediating structures" are of & dynamic
character; they are the expression of a formative or as ths case
may be transformative procsazss of a developing sociesty and its
developing constitutional order. Institutions of self-organization
of peoples, "intermediary groups", can be defined by reference to
the way thesy are crs=ated, to thsz purposs for which thzay exist and
by reference to the anvironment in which thay have an albsit

precarious existence. In any case, today it ha:

=+

zen acknowledged

03

b
that they have bacome indispensible for sustainable development.
The concept of a peoples' right to development, as znshrinsd in
the Banjul Charter and 1aid down in thes UN Declaration on the
Right to Developmant, is =qually of a dynamic character. It is &
so-called Y"promotional right". This means that its resalisation
nzsds to bes promoted by legal awarsness raising and law making, be

it through international treatizss ative enactments or

—
h
L
e
131)
—
‘-f.

othzrwise. From what has bszsn zaid so far, institutions of popular
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participation can and should be looked upon also as a m=ans of
legal awareness raising in gensral for promoting the law from the
point of view of a right of pezoples to development.

They are by their very nature subjscts of interdisciplinary
research par excellence for the political scientist, sconomist,
the lawyer etc. The political scientist's and economist's concern
will be the functional soundness of institutions of popular
participation, the lawysr's concern will be their durability

through legal validation.

To spzak of "intermediary grougs" and "mesdialing structures" in
respect to popular participaticen in develoepmznt constitutss &
projection which nzeds still to be tzstaed by referencs to social

realities and by breaking new ground of so cal

nc
ed action and
7

1
participatory ressarch. **. Th2 ILD2 has since 18772 gon: a 1ond way

in Asia and Latin Amzrica in doing intesgratsd research and
attznding to technical coopeiration in the arsa of Farticipation of
the Rural Poor in Development (PORP). It idezntifisd innovativs
initiatives of promoting grassroots participation and s=1f-
reliance and conducted methodological experiments in animation
and facilitation. More recently it turnsd to Africa and 4did
reszarch on popular participation in West-, East- and Southsarn

Afr

a
calt,

-+
—is

r

In SADCC with an inquiry into popular participation in watsr and
5011 conservation a szcteoral appraoch was adopted cutting across
all nine 3ADCC-countriss and exposing a considsrable spsctrum of

diversity and variety?. Scoil and clesan water, liks a healthy

¥ Cf. the ILO Guidelines on Popular Participation (Fn. ..).

* ¢f. Md. Anisur Rahman, Glimpses of the "Other Africa". world
Employment Program Ressarch Working Papsr (WEP 10/WEP:48), (ILC,
January 1989). See for further zxamples of a varisty of African s=l1f-
help organizations: Rural, in: The Courisr no.99, Sept.-Ckt. 1886,
62-82.

T 3ADCC So0il1 and Water Consesrvation and Land Utilization Program.
Report No.10: People's Participation in So0il and Watzr Conservation
{Maseru, April 1987).
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environment as such, are public goods of fundamsntal nature which
will have to be accomodated in any constitutional dispensation and

for which popular participation will bzacome in genzral of

-ty

N

[e]

reasing importance?®

)

The lawyer who is intersested in ascertaining ths lsgal aspscts of
inztitutions of popular participation, beyond a gensral and
abstract projaction of an international legal right of pzoples to
development, will have to intearate his inquiry into the ongoing
research on "mediating structurezs" and should perceive spontan=ous

1itiatives at the grassroots level as g driving forces for the
developoment of law and developing constitutional ordars in 55A.

Thiz raises qusstions of legal thsory and msthod.

-
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awyer's part, hz will have to ascertain and
charact=rizs the rormative stiructares of ifnstitution: of sopular
participation in terms of law; institutions, which do not
necessarily originate and obtain their raiscen d'&tre under formal
ion

&
state law and for thz legal charactarizati

o]
—+l

which ones will

znse of c¢lassical

Ut

have to reach bevond formal state law i the
1

According to thz Tegal theory of “istitutibnal pesitivizm" law i3
bezing creatad also "from bottom up' through spontanzousty
emerging Tnstitution-building factors. Institutions come into
existence spontansously on the basis of an id=a in respesct to ths
acomplishment of a given task or in situations, in which certain

interactions or forms of coopsziration are desiresable or have becoms

indispensible.®hile the normative nucleous of spontansous
institutions Ties outside the lesgal ordzr, lees extralzgal
* The "Brundtland Rezport" mentions effective citizen participatien

in decision making as a first r:qu1r“men+ in the pursuit of
sustainable developmaent, see World Commissicn on Environmsnt and
Development, Qur Common Future (Oxford, New York 1987), 65.

¥Cf.0.Weinberger, Reinzs oder funktionalistische Rechtsbetrachtung?,
n: o.wWeinberger und B.Gkrabisetz (Hg.), Reine Rechtslehre im Spizgel
Fortsetzer und Kritiker, (Wiesn, New York 1988 ) 217ff. (245f).
rther:D.N.MacCormick and C.Weinberger, An Institutional Thsory
New Approaches to Legal Positivism (Dordrecht =tc.,1986).

O
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regulatory institutions will gradually grow through a process o
lzgalisation into the national legal system. However, they dessrve
the itention of the lawer allready from their very inception. This
requires a comprehensive approach transcendi&g the boundariss of
its discipline and risking active involvem=nt in so-called
participatory action reasearch. Ideas of methodological purism will
have to be abandoned, in order to opt for a "(m)ethodological
pluralism which " although 1t obviously sacrifizs a parsimony and

zlegance, more than makes up for it by affording balance and

34

comprehensivansss. .... Msthodological pluralism s=zks to be
faithful to the obssrved pluralism of internationzl political

Tife, s

Concluding remarks

The promotion and realtization of a p=oples’ right to devzlopment

depend both on internal and zxternal factorsz. The lattsr includs
t

the constitutional ord=zr of ths international community, both, 1n
pelitical and legal terms. The principle subjectsz of ths
intezrnational lzgal ordzr are originally states alonz and ths
major emphasiz was on possession and delimitation of territory,
incltuding colonial territoritiess as a base for political and alsc
=conomic devzlopment.

With decolonization th

(4

principle of self-dztezrmination of
peoples matured into a new fundamental legal principles of the
constitutional ordsr of thz international community. With the
accession of a great number of new states to formal independznce,
among them som= fifty African states, ths international system is
undergoing a fundamental change. New institutions and regulations
of development coopszeration and new claims to dzvelopment have led
to a further differantation of the "international regims", {.=2. of
the constitutive =lements of "international governance". A

broadening of the spectrum of statshood as well as the emerasnce

of peoples as new claimants and actors on the international lsvel

can be observed. A certain kind of parallselism between state

government and psople is becoming apparent, in particular so in

Jackson (Fn. 5), 548, 549.

C:\Ginthzr\Gznf 5.1.1989 15



respect to the African developing state.

(

o

ithin international institutions latsly increasing =mph:
been lajid on peoples as agents of development and ( Y
partners of dzvelopmant coopsration. While a psoplezs' right to
development iz presently bsing promoted as a human right on
egional and universal levels of the international l=gal order,

+
opment theory and dzvelopment stratsgizs ars more and more

devel

concentrating on popular participation in developmznt as the more
realistic and promising policy for a sz2lf-retiant development and
zustainable growth "from bottom up'.

The international =zystem and 1tz opsration orn the basis of

i

Q

—+
(|

international law ars an increasing complexity. Under the title

of "peoples' rights to zzlf-determination and developmant" the
internaticonal legal ordsris concarn acd thz iatzrnationsl Tazwysze'a
to fi

y =1ds which hitherte cams undsr
the zshield of "domesstic matters'" or Y“"principle of non-

h

intervention", vet, the "policy dialogus" betwesen the development
partners as wall a3 the promotion of a p=oples' right to
development require sti11 and will hopefully soon lead to an
adequate clarification of ths legal =ztatus and funtion of
"intermediary groups® and “mediating structurss', highlighting the
role of peoplas both asz intarnal factors in building a new social

infrastructure and as subjzcts and agsntz of & right to

. 13 mor

L
G

dzvelopment under international law. What 13 nzsdsed
t

rezzarch on popular participation and on "Action at ths

Grassiroots'.,?

The idea of a peoplzszs!' right to dszvelopment 13 intricately
connected with a struggle betwszen aroups for appropriates uss and
urces. The realiz:

contirol of ras tion of a right to development

f

o a
requires therefores that the pcelitical standing and the social
b

¢
function of groups will have to be translated into lsgal terms.
o

n oon Folk Law and Legal Pluralism of the
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International Union of Anthropological and Ethrelogical Scisnces
increasingly p=arsuss the study of thesoretical and practical
Turalism, Tocussing in particular on the

problems of legal plur

ur
antagonism betwzen state law versus group-laws.??

Considering this modern version of legal pluralism and stats law
versus group laws, the question is, wsth=r and 1o what sxtent
international law is presently developed so0 as to give support to
group laws and in particular to rights claimed by "intermsdiary

groups",

cf.Report on Group Rights at the Close of ths 20th Century:
Strategies for Assisting the Fourth Wworld (&Symposium 1in Zagreb
28/7/1988), in: International Union of Anthropological and
Ethnological Sciences - Commission on Feolk Law and Legal Fluralism.
Newsletter XVII, 20-23; and State Law versus Group Laws, Proposal for
a c¢ourse by the Commission on Folk Law and Legal Pluralism;
ibid.45ff.
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