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Annex
INTRODUCTION
1. In its resolution, 2000/15, the Sub-Commission on the Promotion and Protection of

Human Rights recommended that the Office of the High Commissioner for Human Rights
(OHCHR) organize the workshop in collaboration with the United Nations Conference on Trade
and Development (UNCTAD), the International Labour Organization (ILO), the World Trade
Organization (WTO), and other relevant organizations.

2. In accordance with the resolution, the High Commissioner, in her capacity as Coordinator
for the International Decade of World’s Indigenous People, and with the support of the Advisory
Group of the United Nations Voluntary Fund for the International Decade of World’s Indigenous
People, held the workshop in Geneva from 5 to 7 December 2001.

3. A number of indigenous experts, some representatives of the extractive industries,
United Nations system organizations, including UNCTAD, UNDP, UNESCO, ILO, and the
World Bank, as well as some representatives of observer Governments participated in the
workshop. The list of participants is attached.

4. The workshop examined an overview of issues relating to indigenous peoples, private
sector natural resource, energy and mining companies and human rights, including existing
international legal frameworks. The workshop further explored three major themes in order to
discuss relationships between indigenous peoples and the extractive industries from a human
rights perspective. These themes include: consulting with indigenous communities prior,
during, and following the development of private sector projects; benefit sharing by indigenous
communities in private sector activities; and solving disputes,

5. The purpose of the present report is to summarize the general debate of the workshop.
The major points of the debate will be highlighted following the order of the workshop agenda.
The programme agenda is attached.

OPENING OF THE WORKSHOP

6. The Deputy High Commissioner for Human Rights, Mr. Bertrand Ramcharan, opened the
workshop. He thanked ILO and UNCTAD for their invaluable support to the workshop. In his
opening presentation, he stated that in the current context of globalization, the issue of corporate
social responsibility of companies, particularly that of transnational corporations, came to the
fore of the human rights discourse. He told the workshop participants that the challenges ahead
of us must enable all peoples to share the benefits from the globalization process equally. He
further stated that indigenous peoples felt that they were being left out of the benefits of the
globalization process.
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7. To meet the challenges posed by globalization in the context of the relationships between
indigenous peoples and the private sector, he underscored the importance of the recognition of a
special relationship of indigenous peoples to lands, territories, and natural resources. He also
pointed out that a holistic approach taking into account the social, economic, and environmental
considerations of development activities is now needed.

8. Moreover, he stressed that the purpose of the workshop is to engage an exchange of
views and experiences of indigenous peoples and representatives of the extractive industries. In
this regard, he encouraged all participants to enter into a true dialogue and mutual understanding
by sharing both good and bad experiences, and he wished for the workshop to lead the way
forward.

ELECTION OF THE CHAIRPERSON-RAPPORTEUR
9. Mr. Wilton Littlechild was elected by acclamation as Chairperson-Rapporteur.

OBJECTIVES OF THE WORKSHOP AND OVERVIEW OF ISSUES

RELATING TO INDIGENOUS PEOPLES, PRIVATE SECTOR

NATURAL RESOURCE, ENERGY AND MINING COMPANIES

AND HUMAN RIGHTS, INCLUDING EXISTING INTERNATIONAL
LEGAL FRAMEWORKS

Objectives of the workshop

10.  Mr. Julian Burger of the OHCHR provided a brief explanation as to why the workshop
was requested and what are the objectives of the workshop. He stated that the issue of human
rights and the private sector has been important in the work of the Working Group on Indigenous
Populations. In the margins of the WGIP, numerous informal consultations were made on the
issue and one of the recommendations from these consultations was to hold the workshop in the
context of the International Decade of the World’s Indigenous People.

1. In this regard, the High Commissioner, in her capacity as Coordinator of the Decade,
decided to hold the workshop with the support of the Advisory Group of the Voluntary Fund for
the Decade consisting of five indigenous persons, the chairperson of the WGIP, and a

United Nations expert, which endorsed the idea of holding an expert workshop. He went on to
state that this meeting was called a workshop precisely because the purpose of the workshop was
to bring together specialists rather than representatives. The idea was to encourage a certain
informality and respect for each others’ views.

12, He also explained that the workshop agenda was framed in consultation with the private
sector, indigenous peoples, and United Nations system organizations such as ILO and UNCTAD.
It was thought that three themes are important. Accordingly, the agenda was structured around
these three themes: (1) consultations with indigenous communities prior, during, and following
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the development of private sector projects: positive experiences, community concerns, and
lessons for the future; (2) benefit sharing by indigenous communities in private sector activities:
community concerns and needs as well as positive examples relating to economic benefits,
training and other forms of community development; and (3) solving disputes: issues of
disagreement and constructive experiences to find solutions.

13, He stated that this workshop is an important first and modest step for the OHCHR in the
area of human rights of indigenous peoples and the private sector. In this context, he asked for
the guidance from the workshop participants as to whether the OHCHR should continue the
process of facilitating dialogue and discussions on the topic, and if so, how the OHCHR should
proceed in the future.

14, With regard to the report of the workshop, he stated that the responsibility of the report
rests with the Chairperson-Rapporteur and it will be presented to the WGIP in 2002.

15.  Inrelation to the Global Compact of the Secretary-General, he stated that this issue
should not be discussed at length during the workshop. He further stated that the emerging
human rights of indigenous peoples are important and it should be noted that they retain
significance in this context as they have some important provisions on the rights of indigenous

peoples to their lands, territories, and natural resources.

Overview of issues relating to indigenous peoples, private sector natural resource, energy
and mining companies and human rights

16,  Ms. Carino made a presentation on the overview of issues relating to the themes of the
workshop. She stated that the workshop was extremely timely, given the fact that many
companies have been active in the lands of indigenous peoples in recent years, and the
exploitation of companies on indigenous peoples’ lands will increase in the years to come.
Therefore, the central theme of her presentation was to examine the relationships between these
companies and indigenous peoples as a great deal of logging and mining are currently taking
place on indigenous peoples’ territories.

17 She stated that there was a need to build on past experiences on the matter, in which the
United Nations had played a central role and is expected to continue to do so. In her
examination of issues relating to the workshop, two main areas were identified: first, the process
whereby the dialogue on human rights and sustainable development can be advanced; and
secondly, various initiatives that have already been taken at the national, regional and
international levels as well as by international companies.

18.  With regard to the process of dialogue on human rights and sustainable development, she
argued that indigenous peoples see human rights and sustainable development as linked or as
two sides of the same coin. In this process, the United Nations declaration on the rights of
indigenous peoples is currently working its way up to adoption, which might also serve the main
goal of the Agenda 21.
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19.  She stated that the firm principle of the primary responsibility of States in the protection
of the rights of indigenous peoples is well established. It is appropriate to discuss how non-state
actors have a role to play in the protection of the rights of indigenous peoples. She further stated
that mechanisms for regulating violations by non-state actors are, nonetheless, unclear and these
should be discussed during the workshop.

20.  Another way to advance dialogue on human rights and sustainable development is to look
into how already existing norms can be implemented and how the rights in the development
process are ensured. She said that free, prior, informed consent has come forward in the
previous years, and that this is 2 demand that indigenous peoples have put forward. However,
she explained that the meaning of this concept is not clear and neither is the way it should be
used in practice. For instance, she stated that, in the Philippines where the free and prior consent
is part of the law and the law explains the meaning of this concept, the practice does not always
correspond to the indigenous understanding of free, prior, informed consent. She was of the
view that indigenous and industry participants of the workshop can draw on this Philippine
example when discussing free, prior, informed consent.

21.  Concerning key initiatives at the national, regional and international levels, Ms. Carino
noted that the framework for human rights and dialogue is going well through the United
Nations. At the national level, she further recognized that advances had been made in many
countries. However, she stressed that many countries still have not ratified the most relevant
conventions for indigenous peoples. She said that the ILO is doing a good job in promoting the
rights of indigenous peoples at the international level and this will help indigenous peoples
negotiate with Governments. She further spoke of different regional initiatives, among others, a
working group established in Africa to look into the issue of indigenous rights.

22, 1In addition, she mentioned that the World Commission on Dams had completed
important work that was relevant to the issues of the workshop. The Commission has released a
widely acknowledged report with a global review of dam projects. This report indicates that
indigenous peoples are marginalized in the development of their lands. Hence, the World
Commission on Dams had developed a “rights and risk approach” and they have introduced the
concept of risk assessment. This assessment looks at “who is at risk?” and it shows that
indigenous peoples suffer disproportionately because they lose their lands. This report provides
key guidelines on how to proceed when dealing with development on indigenous lands.

23, In concluding, Ms. Carino said that the World Bank, the industry itself, the indigenous
communities, NGOs, and the EU have all been involved in this issue and this again corroborated
the importance of the workshop.

Existing international legal frameworks in relation to indigenous peoples, lands, territories,
and natural resources

24, Mr. Jong-Gil Woo of the OHCHR made a presentation on some of the international
human rights standards in relation to indigenous peoples, lands, territories, and natural resources.
He stated that the aim of his presentation is to identify some key human rights norms, which
might be of help to the general debate of the workshop, particularly in the context of the
international legal frameworks.
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25 He mentioned that the Preamble of the Universal Declaration of Human Rights enshrines
an obligation of companies in relation to the promotion and protection of human rights by
proclaiming that every individual and every organ of society shall strive to promote respect for
the rights and freedoms set out in the Universal Declaration. He went on to state that although
this provides the moral basis for an obligation of companies as organs of society to promote
respect for human rights, there is a need to determine what are the concrete ramifications that
this obligation entails for companies in relation to human rights.

26 He further stated that as part of efforts to clarify the contours of these legal norms, the
United Nations has established the Working Group on the working methods and activities of
transnational corporations in 1999 under the Sub-Commission on the Promotion and Protection
of Human Rights. The Working Group on TNCs drafted the Draft Universal Human Rights
Guidelines for Companies, and they are still under discussion. He summarized the main
contents of the Guidelines into the following categories: (1) general obligations;

(2) non-discrimination principle, (3) security arrangements; (4) labour standards; (5) collective
rights or community-related obligations; (6) consumer protection; (7) environmental protection,
and (8) implementation methods. He highlighted some relevant provisions to indigenous peoples
by pointing out that the section of the Guidelines on collective rights or community-related
obligations stresses the importance of recognizing and respecting national laws, regulations,
administrative practices, the rule of law, self-determination, development objectives, social,
economic, and cultural policies and authority of the countries in which the companies operate.
This requires that companies shall particularly respect the rights of indigenous peoples and
similar communities to own, develop, control, protect and use their lands, their other natural
resources, and cultural and intellectual property.

27 He further drew attention to some relevant provisions of the ILO Convention 169, the
United Nations declaration and the proposed OAS declaration on the rights of indigenous
peoples. He stated that free, prior, informed consent often forms the essential part of the right to
land. He illustrated that, whereas the ILO Convention 169 does not explicitly enshrine the right
to free, prior, informed consent, the United Nations declaration provides that States shall obtain
free and informed consent prior to approval of any project affecting indigenous peoples’ lands,
territories, and other resources, particularly in connection with the development, utilization, or
exploitation of mineral, water, or other resources.

28, With regard to relocation, he stressed that it is a well-established principle that relocation
can take place only with the free and informed consent of indigenous peoples. If relocation took
place, just and fair compensation should be awarded. Compensation shall take the form of the
lands, territories, and resources equal in quality, size, and legal status. He noted that the OAS
declaration provides the right to return if the displacement causes cease to exist.

290 He further stressed that international standards provide for indigenous peoples the right to
determine their development priorities and strategies, and this includes the full and meaningful
participation of indigenous peoples in the management of natural resources, including
exploration, exploitation, benefit sharing, and compensation.
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General discussion

30.  Some indigenous participants asked for some clarifications with regard to the workshop
agenda as well as its nexus to the upcoming World Summit on Sustainable Development.

31.  Anindigenous representative noted that there is jurisprudence of various treaty
monitoring bodies, including the Committee on Economic, Social and Cultural Rights, the
CERD Committee in relation to the notion of ownership of land. The right to ownership of
indigenous peoples is being recognized by the ILO Convention 169 and the Convention on
Biological Diversity. In this connection, attention was drawn to other ILO instruments that
could be considered as they all touch upon non-discrimination, which is important for the debate.
The importance of implementation of these international standards, particularly the ILO
Convention 169 has also been highlighted. Additionally, the need to translate these indigenous
rights into action has been stressed. To achieve this, it was suggested that a human rights
training with an indigenous focus be organized for the industry by the Office of the High
Commissioner for Human Rights as well as a human rights training by national human rights
institutions.

32. A number of participants addressed relevant issues revolving around the free, prior,
informed consent. These include; (a) need for a good faith negotiation; and (b) obligation of
States to observe international standards on the free, prior, informed consent.

33.  Some participants also stressed the importance of involving all stakeholders including
indigenous peoples, the private sector, and Governments, when it comes to dealing with complex
issues emanating from development activities on indigenous peoples’ lands.

34, Some participants have shown great interests in the work of international financial
institutions including the World Bank and the IMF with respect to indigenous peoples.

35.  Some participants also stressed the importance of positive outcomes at the end of the
workshop. To this end, there is a need to strike a balance between indigenous and industry Views
for fruitful discussions.

CONSULTING WITH INDIGENOUS COMMUNITIES PRIOR, DURING

AND FOLLOWING THE DEVELOPMENT OF PRIVATE SECTOR

PROJECTS: POSITIVE EXPERIENCES, COMMUNITY CONCERNS,
AND LESSONS FOR THE FUTURE

Nishnawbe Aski Nation experience of Canada

36.  Mr. Ferris commenced his presentation with a reading of Treaty 9 (1977 Declaration of
Independence), which is the basis of their “Indian Law” and their relationship to Canada. Treaty
No. 9 or the Declaration of Nishnawbe Aski clearly articulates indigenous rights, as perceived by
the Ojibway-Cree Nation. These rights include: the right of self-government; the right to
receive compensation for exploited natural resources; the right to receive compensation for the
destruction and abrogation of hunting and fishing rights; the right to re-negotiate their treaty; the
right to negotiate with the elected governments of Canadian society through appropriate levels of
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representation; the right to approach the judicial, governmental and business institutions of
Canadian society in the quest for self-determination and local control; the right of elected chiefs
to deal with Canadian society’s elected cabinets on an equal basis; the right to approach other
world nations so as to further the aims of the Cree and Ojibway nations of Treaty No. 9 the right
to use every necessary alternative to further the cause of their people; and the right to use all that
the Creator has given us to help all of mankind.

37.  He urged First Nations to assert their rights and noted that indigenous people are getting
more active in the pursuit of their rights. He also noted that the Delgamuuk decision
(Delgamuuk v. Queen, 1997 Supreme Court of Canada) was relevant to these discussions as they
clearly articulated, in a legal judgment, examples of indigenous rights.

38.  He urged workshop participants to consider the NAN consultation policy, which includes
certain principles that should be adhered to in the consultation process. He stressed that the
process for indigenous peoples is as important as the outcomes. These consultation documents
are available through the Nishnawbe Aski web site at www.nan.on.ca He noted that the NAN
consultation process provided a way forward and much sought-after “certainty” for the industry.

39.  Mr. Ferris also expressed alarm that the Crown can give away its “obligation to consult”
to a third party such as mining companies and if mining companies come up with a consultation
document, the Government accepts it without critical analysis. He said that some of the
difficulties with consultations included unrealistic time frames of mining companies and lack of
resources and expertise of indigenous peoples. He also believes that without the right to say
“no”, consultations and negotiations mean nothing,

40.  There were also concerns expressed that if miners’ “claims” were returned to the
traditional owners, there was no guarantee of what kind of condition the land would be returned
in. He went on to draw out the issue of “rehabilitation” of used mining lands and the need for
involvement of indigenous peoples in this rehabilitation process. A further issue revolves around
the definition of indigenous territories, which can often be problematic because of overlapping
lands and seasonal variances.

41 He also noted that it had been argued by the United Sates of America in trade
negotiations with Canada that the lack of compensation to indigenous peoples can amount to an
unfair government subsidy of a particular industry.

42. Mr. Ferris also addressed the issue of “roads” into indigenous lands, which can increase
third party interests such as outside hunters and fishing. He said that roads bring both good and
bad for indigenous communities, including more settlement of indigenous lands.

43.  In conclusion, he noted that the principle of equity must be applied to the benefit sharing.
He said that other groups in the country reap the benefits of mining on indigenous lands, but not
indigenous peoples.
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Discussion of the theme

44.  Many participants were concerned that transnational corporations had subverted national
Governments and were complicit in human rights abuses. In this connection, they noted the need
to look at different modes of operation of TNCs in many different world regions, which depends
on a number of factors such as the stability and strength of national Governments and the
enforcement of both national and international environmental and human rights laws. The
degree of enforcement of environmental responsibilities had a direct effect on company
behaviour. However, they also recognized that indigenous peoples may find allies within
transnational corporations, and that good alliances can be built to pressure Governments and to
promote government action. As such, the industry participants recognized that mining
companies can also be used as a lever by indigenous peoples against the Government.

45. A number of participants touched upon the issue of a trilateral relationship among
indigenous peoples, the industry, and Governments. There is a recognition that although mining
companies are a third-party, they have influence. The deeper issue is to see how the tripartite
relationship is changing and see how everyone works out for a change in the relationships. Ona
related note, an industry participant stressed the fact that mining companies do not focus on
social development, and that mining is not just a matter of large companies but also there are
many small companies and other entities. Some indigenous experts further noted that indigenous
peoples would need to build partnerships with the private sector. Finding common grounds with
the private sector would help both parties.

46. It was also noted that the relationship between corporations and States varies greatly
depending on the power of the State. Human rights abuses of mining companies are well
documented. There is a spectrum of relationships between mining companies and States from
legal to illegal.

47.  Anindustry representative suggested that indigenous peoples and industries look at
things differently, but could deal with Governments on a combined front. All parties need to be
at the table to better understand the practical workings of legislation and regulations, therefore
there is a real need for Governments to be present in the workshop. He noted that there are only
mining companies present at the workshop and no timber, oil, or fishing companies are present.
He said that all players must be at the table. He hoped that we all could come in bona fide at the
end of the workshop with some ways trilaterally to move forward.

48.  Some indigenous participants drew attention to the Government’s dilemma of balancing
“equal” rights between indigenous peoples and mining companies. It was noted that the rights of
indigenous peoples and mining companies were, in fact, not equal. The rights of the traditional
owners are surely superior to those of third-party mining companies. They stated that it is
offensive for indigenous peoples to have their rights to land reduced to “stakeholder rights”. It
was also noted that aboriginal treaty rights are not respected, and Governments are abrogating
their responsibilities to indigenous peoples in favour of mining companies.
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49.  Some indigenous representatives raised the issue of the management of monetary benefits
from development activities by indigenous peoples themselves. The Chair noted that the
question over whether government can properly manage indigenous peoples’ moneys is currently
before the Canadian courts, he further acknowledged that moneys may not always be handled
well by indigenous peoples but there are solutions such as indigenous financial training packages
and education, training and employment packages. Furthermore, an indigenous participant noted
that paternalistic ideology from government and industry, suggesting indigenous peoples cannot
look after themselves, presents society with a no-win situation. He said that indigenous peoples
need win-win situations.

50.  Some indigenous representatives also stressed the need to recognize indigenous peoples
as peoples. Further, they noted that indigenous peoples needed more resources and access t0
good quality legal advice, if they were to negotiate fair and just agreements. It was suggested
that international monitors and/or United Nations involvement would assist in ensuring fair
negotiations and outcomes.

51.  Many indigenous participants stressed that problems should be dealt with in a holistic
way. Indigenous peoples will be on our traditional land forever, however, other interests do
damage and leave, and dangerous toxic substances are permanently damaging indigenous lands.
Grappling with the root causes of the exploitation of national resources should be made within
the context of self-determination and autonomy.

52.  Most participants discussed the issue of the free, prior, informed consent. Thereis a need
to have common terms of reference globally. They noted that the ILO Convention 169 can be
useful in understanding the meaning of the free, prior, informed consent. Indigenous peoples as
landowners and Governments as resource owners need to have consultations. When indigenous
peoples can say “no”, which is an established principle, the consultations become real and
meaningful. A basic common understanding of the free, prior, informed consent is the right to
say “no” to the extractive industries even if they do not own the subsoil. This right to say “no”
makes negotiation real. Indigenous peoples must understand the real consequences of proposals

and so should companies.

53, An industry representative suggested that as a way forward, a collection of strategies for
devising a framework for dialogue is needed to enable jocal people to understand and approve of
what the mining companies do and to identify what is the preferred position of mining
companies. In this respect, he believes that we need a common framework of reference to
understand various issues including free, prior and informed consent.

54, Tt was noted that articles 19, 20, and 30 of the United Nations Declaration on the rights of
indigenous peoples refer to consent or consultations. Effective participation must occur on
indigenous terms. The best way forward is to take account of indigenous peoples as a free
independent nation. The right of self-determination does not always imply one meaning or
another nor necessarily lead to independent states in the practical sense. Recognition of this
principle of self-determination could be a solution not a problem for Governments. F urthermore,
it was stressed that participants at this meeting could agree that the free, prior, informed consent
of indigenous peoples is a necessary precondition for the agreement of the current participants.
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55.  Some indigenous participants raised serious issues concerning globalization because
government policies based on economic criteria and neo-globalization propel the exploitation of
indigenous peoples.

56.  Anindigenous representative stated that with regard to natural resources, there needs to
be a broader scope than just mining. Wildlife is a natural resource and occurs mainly on
indigenous lands. In Africa, indigenous peoples are mostly pastoralists or hunters and gatherers.
The creation of national parks has become a problem for indigenous peoples because traditional
lands are being eroded.

Cordillera people’s experiences in the Philippines

57.  Mr. Mangili made a presentation on the experience of the Cordillera people with regard
to mining companies. He stated that his people have traditionally been involved as small-scale
miners. This has changed with the United States colonization of the Philippines, which opened
up the country for big international mining companies.

58.  He stated that along the same lines, the Philippine Government is opening the country to
transnational mining corporations against indigenous peoples” wishes and they are violating their
rights. Many rivers have been polluted and poisoned and are biologically dead. The
Government does not take into account indigenous peoples’ concerns.

59.  Small-scale traditional miners practice mining with minimal environmental disruption.
Yet small-scale miners have been accused of polluting by the Government when the pollution
has been caused by the large mining companies. Indigenous miners do not use chemicals to
extract minerals such as gold.

60.  He further stated that his community experienced forced projects imposed on their
ancestral lands against their will. Indigenous peoples have peacefully protested against mining
activities on traditional lands such as peaceful picketing. However, mining companies have
physically abused and detained indigenous protestors, and then they are again arbitrarily detained
by the police. There were numerous complaints which have led to nowhere.

61.  Mr. Mato further corroborated the experience of indigenous peoples in Subanon,
Philippines. He stated that there is a report of human rights violations by a Canadian mining
company in Subanon; there have been human rights violations of indigenous peoples reported
and there was no redress for those violations. Furthermore, he said that the Canadian
Government did not assist indigenous peoples’ complaints against the large scale Canadian
mining company. The Canadian ambassador visited the area without contacting the indigenous
peoples.

62.  With regard to free, prior, informed consent, his people have a different concept and
understanding thereof. A majority does not necessarily mean there is a free, prior, and informed
consent by his people according to the traditional rules.
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Discussion of the theme

63.  Many indigenous participants emphasized the importance of consultations in good faith,
which is what makes up free, prior, informed consent including the right to say “no” or the right
of veto. Consultations may impose a paradigm that goes against indigenous peoples’ processes.
The World Commission on Dams noted that at the commencement of project approval and all
the way through, there should be consent of people affected by the projects. As such,
management of whole river basins including indigenous peoples’ lands must be considered. This
is not manifested in the right of veto, but in the framework whereby conditions are needed to
ensure that indigenous peoples’ wishes can be heard. Water and energy development must
consider the ILO Convention 169 and must take seriously the position of the community and
work for free, prior, informed consent. Some indigenous participants argued that free, prior,
informed consent has gained currency as a widely accepted legal principle.

64 It was further noted that free, full participation or consent should be understood as
underpinned in all matters of concern to indigenous peoples whether they be negotiations of
treaties or contracts or development on their lands. As such, a clear and full recognition of the
rights of indigenous peoples makes the process of negotiations easier. To have this full
recognition, permanent sovereignty of indigenous peoples over natural resources must be
seriously considered.

65.  An industry representative raised the issue of whom companies should consult with, and
of when companies know that there has been achieved an understanding or consent. Mining
companies tend to make decisions against mining operations if they do not have clear ways
forward and they will move elsewhere for the operations. He further stated that populations
change quickly with industrialization and urbanization. An indigenous participant noted that
companies have been accused of establishing indigenous peoples’ organizations with indigenous
workers to gain consent. It was also noted that in the Philippines, companies need the free, prior,
informed consent of indigenous communities for development on these lands.

66.  Anindigenous participant addressed the issue of the protection of cultural heritage by
Governments. He noted that the obligations have been devolved to a mining company.

BENEFIT SHARING BY INDIGENOUS COMMUNITIES IN PRIVATE SECTOR

ACTIVITIES: COMMUNITY CONCERNS AND NEEDS AS WELL AS

POSITIVE EXAMPLES RELATING TO ECONOMIC BENEFITS, TRAINING
AND OTHER FORMS OF COMMUNITY DEVELOPMENT

Lessons for extractive industries and indigenous peoples: learning from the Freeport
experience

67 Mr. Lowry explained that Freeport is currently facing a very complex situation in Irian
Jaya, since, on the one hand, there is a desire to support the quest for independence of the
indigenous people of West Papua, but on the other hand, Freeport needs to remain supportive of
the territorial integrity of the Republic of Indonesia, with which the company has signed the
contract of work. Freeport signed its first contract of work with the Indonesian Government
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in 1967. The mine that Freeport is working on is expected to last for another 40 years, and it has
a throughput that has grown from 5,400 tonnes a day in the first years of the mine’s existence

to 240,000 tonnes a day today. Just as the throughput of the mine has grown, the number of
people living in the area of the mine has expanded. In 1967, on the 320 sq. mile operations area,
there were less than 1,000 indigenous people. The workers and families brought in by Freeport
increased the population to around 6,000 people. Yet, since the beginning of the 1970s, the
population in the operations area has risen enormously, and it amounts to 110,000 today. Out of
these 110,000 residents, 20,000 are directly connected to Freeport’s operations including 3,500
Papuans, and 50,000 are Papuans that are not directly connected with Freeport’s operations. The
rest of the residents are Indonesians who are not Melanesians. It is clear that, for the thousand
indigenous people who inhabited Freeport’s operation field at the time when mining
development began, the benefits have been tempered with some negative impacts.

68.  He recalled that at the beginning of the operations, community relations were close to
non-existent. No one in the local community was consulted about the mine and its operation. At
the time, there were no social or environmental impact studies and no cultural baseline studies.
Negotiations about land release with local people began in 1995. The final agreement settled
that Freeport would support $20 million of infrastructure enhancement and economic and social
development for the local residents. From that time on, Freeport has willingly entered into
negotiations with local indigenous peoples. The most important tangible part of this process is
an arrangement to move forward with a “Voluntary Trust Fund” that will establish funds for
several Amungme and Kamoro villages, the communities that are the most affected by the mine,
after the mine closes. Each year, Freeport makes available $500,000 to the Trust Fund, which
can be invested at the discretion of the six village leaders.

69.  In 1990, when the “Grasberg deposit” was discovered and it became evident that the
production and duration of Freeport’s mining activity would greatly increase, Freeport actively
started to launch sustainable development programmes. From 1991 to 1996, about $15 million
was spent in these development programmes, which included public health and malaria control,
business incubators and infrastructure development. Despite these programmes, riots broke out
in 1996. These riots were not led by the Amungme or the Kamoro, but by other Papuans who
demanded to be treated the same as the two tribes that were originally the most concerned by
Freeport’s activities.

70.  The Freeport Fund has enabled the funding of numerous local programmes, and

Mr. Lowry underlined that the people living on Freeport’s operations area now benefit from one
of the finest hospitals in all of Indonesia, and an education and scholarship programme. Freeport
has also agreed to augment the number of Papuan employees, and also to enable more Papuans
to rise to the ranks of management. He further explained that Papuan employees have their own,
company-recognized association that deals with employment issues and that meets regularly with
the management about Papuan training and employment issues.

71 Freeport is also concentrating its efforts on the environment and on assessing the impact
of its activities on land, water, and human health. Freeport has mandated an Environmental Risk
Assessment body, which includes members of the local indigenous population to monitor the
environmental impacts of the mining operations.
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72.  Freeport has also laid great emphasis on the respect of human rights in its work-field
area. In 1999, it created a social and human rights policy, and has been hiring consultants to help
elaborate codes of conduct, so that Freeport employees can communicate better with the local
security forces and with the local population.

73.  Mr. Lowry concluded his presentation by underlining that Freeport believes that the
programmes it has instituted with the local population to bring them social and economic
benefits have been beneficial. He however stressed that there was still much progress to be made
and that all the parties involved had to listen to each other in order to create projects that will
enhance long-term benefit for everyone.

Forest industries, indigenous peoples, and human rights

74, Mr. Colchester presented some of the conclusions of his work on the relationship
between forest industries and local indigenous peoples. He started by recalling that there are
about 60 million indigenous people worldwide who live and depend on forests for their daily
livelihoods.

75 He stressed that international law recognizes the rights of indigenous people to: the
ownership, control and management of their traditional territories, lands and resources; exercise
their customary law; represent themselves through their own institutions; free, prior, informed
consent to developments on their land; control and share in the benefits of the use of their
traditional knowledge; and self-determination.

76.  He explained that the ILO Convention 169 and the United Nations and OAS Declarations
are consolidations of rights that already exist in international law. He went on to explain that, in
practice, both large-scale logging and plantations have been carried out in violation of these
rights and principles. The land rights of indigenous peoples in forests are commonly denied and
resistance to forestry development has often been met with further human rights violations.

77.  Modern techniques of forestry, referred to as scientific forestry, were developed in
Europe and applied to the world by logging companies. In Indonesia, the State

declared 70 per cent of the country to be under forest reserve, and the rights of indigenous
peoples living in these forests have been denied and curtailed. In Malaysia 50 per cent of the
country should be subjected to indigenous ownership, but concessions on forests have been
handed out, thus denying indigenous peoples their fundamental rights linked to their land. Forest
concessions in these countries have enabled the emergence of a small elite who rule the country

through its tight relationships with logging companies.

78 He recalled the common direct and indirect impacts of logging. Logging activities cause
a decline in population, fishing, and nutrition. Logging is also the indirect cause for the increase
in discases and the political marginalization of certain peoples. Also, logging activities cause
social and cultural disruption, open denial of land rights, and has a disastrous impact on women
and children.
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79.  He underlined the fact that indigenous peoples were faced with a huge dilemma in these
forestry related issues, for human rights standards on indigenous peoples are agreed upon,
however they are not practically enforceable. The Forestwardship Council has however
established two very important standards: firstly, long-term tenure and use rights, and secondly,
the recognition of the legal rights of indigenous peoples to own and use their lands. The Saami
community has played a breakthrough role in that domain by successfully negotiating with
logging companies. However, he further underlined that certification was costly and many small
operators cannot afford it. He insisted on the fact that, where there is no rule of law, it is difficult
for certifiers to deal with the communities, and certification overlooks the real interests of the
communities. He stated that it must also be noted that some companies may choose to submit
only a few of their operations to certification. Certification, if it is to be effective, needs to be
backed up with strong and regulatory framework.

80.  He also underlined the need for major reforms, on a national level, of social policies and
laws on conservation policies. These reforms should accept that indigenous peoples are owners
of their forests and as such should have the right to control them.

81.  He raised the issue that this process of reform could take years to implement, and that it
is difficult to determine what will happen in the meanwhile. He questioned whether there are
some other mechanisms by which industries can meet demands of indigenous peoples.

Mr. Colchester argued that consultative contracts were perhaps a way forward.

Discussion of the theme

82.  Some indigenous participants recognized that indigenous peoples triggered a positive
initiative by companies in setting up various funds to help indigenous peoples. Companies also
acknowledged that external suggestions and even criticisms had definitely influenced companies
in their decisions, but companies would eventually have created a specific fund policy from its
own initiative.

83.  Many indigenous participants stressed that industry participants were using the
expression “benefit sharing”, but that what really interested indigenous people was not so much
sharing the benefits, which is only normal since the industries are exploiting indigenous land.
The focal point was to share the damages also. When an industry creates damage, the people
concerned are rarely compensated. The company can choose to leave the work-field if damage
occurs, or if the work is finished, and indigenous peoples are left with ruined land, no farming
nor transport facilities.

84.  Some indigenous participants were concerned that development activities by companies
pose a serious threat to indigenous languages, culture and lifestyle. It was further stressed that
indigenous peoples do not drastically refuse development, but that they are asking the
Government to help mitigate the negative impacts of development projects. They need to be
trained and educated in order to accomplish all the jobs linked to development projects on their
land themselves, instead of having people migrating on their land from other parts of the country.
Further, indigenous participants spoke of the need to be integrated in the processes of
decision-making, and not only customary processes of decision-making.
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85 Tt was underlined that consultations should be undertaken with the traditional customary
Jand users. Development policies must be thoroughly analysed by indigenous communities, as
they can often be hidden ways to integrate indigenous peoples into mainstream society, and
therefore weaken indigenous communities.

86.  Some indigenous participants spoke of the harsh living conditions of indigenous
communities such as poverty, political subordination, economic dependency, and severe
pollution of the air and water in indigenous-inhabited regions.

87.  Some indigenous participants stressed the need to look at the issue of “benefit” from a
longer-term perspective and from an indigenous perspective, not necessarily from the western
monetary terms. It was also stressed that companies must share the burdens as well as the
benefits of projects undertaken on indigenous people’s land. Building all the adequate
infrastructure on the work-field, such as schools and hospitals, cannot be considered an act of
kindness on the part of the company, it is a normal part of the mining process. Some industry
representatives however noted that the construction of health and educational infrastructures was
not the role of companies, and that it went well beyond corporate power. Education and health
as well as other such infrastructures were under the mandate and responsibility of the State.

88.  Some indigenous participants raised the question of benefit sharing and independence of
indigenous communities in that process. They stressed the urgent need for mechanisms to ensure
independent decisions from indigenous communities in the benefit sharing process. In many
cases, indigenous communities cannot even share the benefits with companies, since they are not
recognized as the owners of the land, and therefore have no claim to the royalties. Hence,
indigenous peoples should be recognized as peoples and benefits should be considered as such
from an indigenous point of view.

89.  An indigenous participant from the Philippines explained that benefit sharing is only
applicable when indigenous communities welcome the arrival of industries on their land. But
Philippine indigenous peoples do not welcome large-scale mining, because it damages their
ancestral domain, which is preserved and revered because it is considered to be the Promised
Land for the future generations. Other indigenous participants recognized the shortage of trust
between companies and indigenous peoples. Companies could act in favour of a positive change
in the general perceptions indigenous peoples have of mining.

90.  Some indigenous participants also spoke of difficulties in discussing specific benefits for
indigenous peoples because the elements that were stolen from them are irreplaceable.
Environment and water resources were being completely destroyed and the sanctity of
indigenous peoples’ health, families and lands cannot be replaced by “benefits” offered by
companies. Along the same lines, it was noted that benefits are also indirect economic and
social durable development such as sustainable growth.

91.  Many indigenous participants stated that benefit sharing was devoid of meaning as long
as indigenous right to land was not recognized.
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SOLVING DISPUTES: ISSUES OF DISAGREEMENT AND
CONSTRUCTIVE EXPERIENCES TO FIND SOLUTIONS

Ok Tedi Mine of Papua New Guinea: Concrete lessons by communities

92.  Mr. Kirsch, anthropologist, presented a case study on Ok Tedi mine in
Papua New Guinea and expressed his views on concrete lessons learned and efforts made
by communities.

93.  With respect to the issue of good faith relationship, he stressed the need to address what
is enforceable rather than what constitutes the principle of good faith. He stated that his main
consideration is to look at the environmental impacts in terms of human rights. He also stated
that human rights is contingent on access to the healthy and safe environment, therefore without
the healthy environment, other human rights can be jeopardized.

94, Mr. Kirsch stated that Ok Tedi mine is a mining project in Papua New Guinea with large
environmental impacts. The negative environmental impacts have been documented by

Mr. Townsend in a book entitled, “Giving Away The River”. His own 1989 article written after
two years’ work in the downstream of the Ok Tedi mine found that the Fly river has been
reduced to nearly a sewer status. He further stated that the Australian Conservation Foundation
described the Ok Tedi river as biologically dead in 1993. He further stated that CEO of BHP

in 1999 announced that the Ok Tedi mine was not compatible with environmental values of the
corporation, and the managing director said that a study showed that the problems are much
greater than anticipated.

95.  He also stated that the corporation was officially found guilty for its environmental
pollution in an international forum and the company was ordered to stop dumping tailings into
the river. Indigenous peoples in the region has settled the case for $500 million in 1996.

Mr. Kirsch further claimed that the company however pulled out its 52 per cent of the investment
and set up a trust.

96.  After the court settlement, BHP has announced the higher standards with regard to the
environmental protection of its mining. The company said that it will work to monitor all risks
and work cooperatively in consultations with communities.

97.  He further argued that there is a need for the company to construct a structure for tailings
containment. The 1984 investigation is still going on and it has been alleged that tailings are not
still contained. He further reported that residents protested to the company and made petitions
without success, and communities did not get redress. Therefore, local residents contacted the
Mine Watch, Asia and Pacific, which helped to bring the case to the International Water Tribunal
in The Hague. The Tribunal found the company guilty and ordered the company to contain
tailings. The Tribunal further ordered that if the company cannot store tailings, mining
operations should cease, but Mr. Kirsch stated that the mining company continued the
operations.
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08 Mr. Kirsch stated that a 1989 NGO audit from German Lutheran Churches was presented
to the German Parliament. He said that although the company argued that it complied with the
standards, some other critics disagreed with the company’s findings. He further reported that the
case has been legally litigated in a court in Melbourne, Australia, and as a result of the Australian
media pressure, the company settled the case in 1996 and made compensation to indigenous
peoples living downstream. Indigenous peoples found out that international environmental
standards are lacking to hold the company accountable and Mr. Kirsch therefore argued that

there is a need to formulate normative principles.

99 Mr. Kirsch observed that monetary compensation cannot make up for the loss and
damages done in the downstream. Compensation and benefit sharing are not simply to provide
industrialized versions of what they had in the past. Damage to potential of human health, algae
in river, and to ecosystems will cause the balance to slip. He pointed out that by the time the
mining company acknowledged, it was too late to do anything for the ecosystems. He also said
that future impacts are also grave, which might well take the next 40 years to recover.

100. He suggested the following elements for potential solution: (1) need to look at policy
issues; (2) need to obtain free prior and informed consent. To this end, land rights and resource
rights need to be recognized; (3) independent social monitoring for large mining projects;

(4) need of government to play a regulating role; (5) regular and external review with
mechanisms for ensuring effective implementation of the findings of the review. It should
further aim to bring about a change in the behaviour of big mining corporations; (6) need to be
open, transparent, and public; (7) indigenous participation in the monitoring of the extractive
industry; (8) full disclosure of relevant information is required; (9) effective communication of
scientific data and resources, which should, in turn, be made freely available to indigenous
peoples; (10) just and reasonable compensation by companies, which should be measured by the
impacts on indigenous peoples, not by the monetary yields of the company such as revenue,
earnings, or investment, and in assessing environmental impacts, local cultural value systems
related to the land such as identity, history, community organizational structure, and local
memory should be considered, not the western economic valuation; (11) support should be
provided for various mechanisms for dispute resolution including access to courts; (12) criminal
responsibility for company’ acts of pollution and degradation, (13) need for strong enforcement
mechanisms of the International Water Tribunal whereby multilateral financial institutions such
as the World Bank should be bound by the international standards; (14) need for normative
international legal precedents to regulate the activities of companies; (15) need for devising and
promulgating specific environmental human rights standards; (16) need for companies to devise
a longer-term time frame for environmental impacts assessment; and (17) fulfilment of host
Governments’ obligation to protect human rights of indigenous peoples.

Lessons learned in Ecuador in relation to oil development projects on
indigenous peoples’ land

101, Mr. Viteri presented the experiences that his Kichuwa people have had in Ecuador in
relation to oil companies.
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102.  He stated that the failure to recognize the rights of indigenous peoples on the part of the
authority is the source of major contests currently. The ILO Convention 169 recognizes the
collective right to land, but this collective right is difficult to implement in reality in the social
arena. To address the implications of the Ecuadorian multi-ethnic, multilingual, and
multicultural society in this area requires a total change in social structures and patterns. He
further argued that strategies to manipulate Indians are being applied in order to exploit
communities and their oil resources. People using these strategies are contracted by companies
without any consultation with indigenous peoples, thus resulting in avoiding the recognition of
indigenous authority and organization. He stated that no information has been shared, no good
faith has been shown, no transparency has been ensured, and no democratic agreement has been
established. He further stated that oil companies imposed whatever they can on indigenous
peoples, using tools, instruments, unilateral programmes, and other means for so-called
community relations of companies, in order to better facilitate their operations on the indigenous
lands. This has been complicated by the fact that companies are utilizing private services
including sociologists and anthropologists to gain power and control. This is the way how oil
companies operate.

103, Mr. Viteri argued that the main body responsible for this is Governments. However, he
noticed that although States are meant to protect and guarantee the human rights of indigenous
people, they are not adequately represented in the workshop.

104.  With regard to consultation, he stated that there are no mechanisms for consultation in
Ecuador. Oil activities are being carried out based on strategies which attempt to break down the
traditional, cultural, political structures of indigenous communities for the purposes of
facilitating the integration or assimilation of the oil economy in the country. This further aims to
make sure that indigenous peoples assist in these oil developments. He argued that this is a new
strategy to assimilate indigenous peoples into the Ecuadorian mainstream society, which was
done in collaboration with oil companies and multilateral development cooperation agencies.

105.  As this assimilation process took place in Ecuador, he observed the following
phenomena, which is relevant to the various themes of the workshop. First, with regard to
benefit sharing, there were no adequate benefits shared by indigenous peoples, and by
compensating individual land owners, companies failed to recognize the collective nature of the
land ownership system of indigenous peoples. He therefore stressed the importance of the
pressure from the international community as well as that of domestic struggles, in ensuring the
recognition of the collective rights. Secondly, fishing, hunting, and logging rights of indigenous
peoples are being violated and various problems such as prostitution and alcoholism were
brought into the communities. He further stated that indigenous communities are faced with
serious health and educational problems. He stated that the cultural spiritual identity of
indigenous peoples have been destroyed.

106. He stated that history has shown that in the process of negotiation, indigenous peoples
were often not empowered to make informed decisions which affect the indigenous peoples in
Ecuador.
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107.  He further spoke of an example which established to monitor indigenous environmental
standards by creating an indigenous technical committee, and a permanent fund was set up to
address indigenous matters.

108, He further observed that there is an absence of the minimum criteria of sustainable
development and absence of relevant cultural programmes for indigenous peoples. He stated
that various company policies in the area of benefit sharing and community infrastructure
building for local communities fell far short of lip-services to improve the image of companies,
not producing real results for indigenous peoples.

109  He stated that a number of human rights are recognized by Ecuador with its ratification of
the ILO Convention 169 in 1999, and as a result of the ratification, a considerable amount of
awareness-raising on the issue has been achieved. He further stated that the Ecuadorian
constitution recognizes a package of collective rights. These rights include, among others: the
right to preserve the community land, the right to maintain and develop historical and cultural
heritage, the right to maintain and develop systems of knowledge and practice traditional
medicines, the right to ritual and sacred sites, plants, animals and natural resources, the right to
benefits, the right to receive compensation for environmental damages, the right to provide
indigenous procedural rules and customary law for the formulation of development policies
priorities by Government for the purpose of improving economic and social conditions, and the
right to collective intellectual property.

110. He observed that oil activities have direct impacts on the realization of these rights. He
noted that codes of conduct of companies flourish as part of so-called voluntary
“good-neighbourly” principles, but these codes exclude fundamental human rights of indigenous
peoples such as free, prior, informed consent. With regard to prior consultation, he noted that
the Ecuadorian constitution recognizes prior consultation, however, it is subject to various
subjective interpretations by oil companies. He also pointed out that the procedural aspect of
achieving consultation is also problematic in that mere public relations of oil companies can be
seen as consultation. He stated that accordingly, indigenous peoples strongly pushed for the
concept of free, prior, informed consent in the Ecuadorian constitutional reform process, which
was rejected by the Assembly. He noted that no consultation can be democratic if it excludes the
right to say “no”. He further stated that consultation should be made prior to any projects by
respecting priorities of indigenous peoples for managing their territories. He noted that
consultation should be developed in terms of intercultural relations and horizontal participation
in key decision-makings. He stated that with regard to constitutional remedy measures for
violations of the above enumerated rights, requirement that constitutional “amparo” procedure is
problematic.

111, In conclusion, Mr. Viteri has enumerated specific problems that they are facing, such as
environmental deterioration, economic development, health, food security, and so on. He stated
that mere existence of these problems lead oil companies to presuppose that indigenous peoples
are benefactors of solving the problems, but he argued that this assumption is harmful because
indigenous people have the potential to solve their own problems if their minimum rights are
being recognized. He fleshed out some future challenges: (1) indigenous peoples must be
recognized by the Government and companies as part of a future society where legal and ethical
guidelines can be implemented; (2) there must be a need to recognize that indigenous priorities
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do not necessarily coincide with those of States and companies; (3) there is a need to adopt
global ethical principles which respect different societies and lifestyles, world visions, and
languages; and (4) it should be recognized that main players in this area are indigenous peoples
and States, and adoption of the role of States by companies run counter to the fundamental
principle; (5) there is a need to recognize that indigenous peoples are peoples, who can take
action on a daily basis in their political, economic, social arenas, and codes of conduct of
companies should be based on this recognition; (6) it should be recognized that free, prior,
informed consent is a precondition to the recognition of indigenous peoples as peoples; (7) it
should also be recognized that the right to natural resources of indigenous peoples in the subsoil
is part of indigenous peoples’ territories; (8) there is a need to forge a new order or relationship,
based on a democratic relationship, democratic administration of resources, and sharing of
benefits. The current oil patterns run counter to the autonomy of indigenous peoples; (9) there is
a need to speak of the histories, ideologies, cultures, differences, dreams, knowledge, identities,
and the spirituality of indigenous peoples. In this regard, a holistic approach should be sought;
(10) these indigenous issues relating to oil development must be done in direct relations with
indigenous peoples and on the basis of the right to self-determination of indigenous peoples;
and (11) there is a need to devise alternative, ethical and moral policies and responsibility.

Discussion of the theme

112.  The representative of Ecuador said that with regard to the issue of solving disputes,
Ecuador is willing and is indeed legally obliged to take actions to solve disputes arising in
connection to the exploitation of oil development activities in Ecuadorian Amazon region. He
stated that Ecuador has a legal framework, which should be respected and implemented, and his
Government is aware that certain problems have arisen in the past and new difficulties may well
arise in the relationship between companies, indigenous peoples, and Government.

113.  He went on to state that with regard to a legal obligation to consult indigenous peoples in
matters relating to indigenous peoples and activities on their ancestral lands, it can be in no way
bypassed by codes of conduct. He stated that Ecuador has gone through various stages in the
area of recognizing the collective rights of indigenous peoples like in other countries. However,
he argued that there have been improvements since these collective rights of indigenous peoples
are recognized in order to progress gradually. He further stated there are indeed some
limitations, one of which relates to the ownership of the subsoil. The Ecuadorian State owns the
subsoil and the exclusive ownership of the subsoil is not a provision that runs counter to the
interests of Ecuadorian indigenous peoples and minorities.

114. Inregard to free, prior, informed consent, he stated that the ILO Convention 169 has been
ratified by Ecuador and became the law of Ecuador, and it is being applied in his country. He
further stated that the Ecuadorian Government took note of the ways and means as to how this
free, prior, informed consent can take place in practice and be utilized for dispute resolution as
well as for conflict prevention. He acknowledged that there is a need to strengthen this principle.
It is also necessary to further the consultation process, which is one of the important themes of
the workshop. There is a need to have specific proposals in this area. He also stated that given
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the important role of the free, prior, and informed consent in conflict prevention, the Ecuadorian
Government is keen to see certain specific practical matters such as representation. The scope of
stakeholders in the consultation process should be hammered out, which further needs to be
clarified. He stressed that the Ecuadorian State is open to all the possible means of dispute
resolution and conflict prevention relating to indigenous peoples, and his Government is fully

committed to respecting the international human rights standards and legal obligations relating to
indigenous peoples. He further stated that indigenous peoples are recognized in Ecuador.

115, Many indigenous participants spoke of the role of the World Bank and regional
development in promoting mining and other extractive industries. Macroeconomic, fiscal,
institutional, and legal reforms have facilitated international investment in extractive industries
in developing countries. The standards adopted by the World Bank in the revised policy draft is
below the international standards and pose a grave concern to indigenous communities. The
Bank should abide by the international human rights standards. They further requested that new
mechanisms should be required for resolving disputes and addressing grievances incurred by the
Bank finance operations.

116. Many indigenous participants raised the issue of lack of adequate resources on the part of
indigenous peoples when it comes to taking part in various dispute solving processes. As such,
indigenous peoples do not have resources for this judicial process. Empowering indigenous
peoples with sufficient resources when it comes to indigenous participation in legal frameworks
or legislative process was stressed.

117.  Anindigenous representative addressed the issue of impunity in relation to dispute
resolution. Therefore, the corporate responsibility should be established and the United Nations
should support the current move for the establishment of international legal responsibilities of
companies for the interests of all parties concerned.

118, Mr. McShane was invited to give an overview of the activities of Mining, Minerals, and
Sustainable Development (MMSD). He provided the background on the MMSD project and
some of its activities relating to indigenous peoples and the mining industry. It is a two-year
project of participatory research and its task is to seek to address the issues related to the
contribution of mining, minerals, and metals to society’s transition to sustainable development.
The project is run by three different groups, namely, the supporters group, the secretariat, and the
insurance group. The insurance group is to address and assess the work of the MMSD secretariat
and is composed of various experts including some indigenous persons. It has established
regional partnerships all over the world, including Australia, South America, Southern Africa,
Canada, and North America. He further reported that a number of global dialogues have
discussed on the themes such as access to information, the relationship of indigenous peoples
and the mining sector. He also stated that its work is to surface both the impacts/implications
and benefits of mining for indigenous peoples. It works towards producing a report, which seeks
to surface key issues and starts from the basis of recognition that there are five consistent core
issues pertaining to indigenous peoples and the wider society. These issues include: (1) identity
which is a political concept and the recognition of social networks, place and spirits; (2) territory
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including land; (3) autonomy supported by decisions made based on community consensus and
indigenous perceptions; (4) participation which acknowledges the right to be involved at all
levels in the planning of alternative use of indigenous lands; and (5) the right to
self-determination which recognizes the right to possess, control, manage, and develop
indigenous territories. He summarized some of the key points to be included in the final report
of the MMSD project: (1) recognition that the sector carries with it the legacy of mistrust and it
should be emphasized that this mistrust can be overcome only with the recognition of
fundamental rights; (2) this recognition will move the sector forward in such a way that the
industry can conform to higher and environmental social standards, which will be respected by
indigenous communities and by others associated with the sector; and (3) companies and
governments must follow the standards which are assumed under the concept of sustainable
development.

Closing statement by the High Commissioner for Human Rights, Mary Robinson

119.  The High Commissioner stated that she is very pleased with the fact that indigenous
experts and representatives of the industry, the United Nations system organizations, and some
of government representatives could come together to the workshop. She acknowledged that this
is the first time that an indigenous person, Mr. Wilton Littlechild, was a chairperson-rapporteur
of an official United Nations workshop.

120.  She further stated that the workshop is organised in the framework of the International
Decade of the World’s Indigenous People, which has a theme of “Indigenous peoples:
partnership in action” and an aim of contributing to improvements in the well-being of
indigenous peoples. She recalled that the programme of the Decade calls for activities that
benefit indigenous peoples and asks for all groups including the private sector to make a
contribution to the aim of the Decade.

121.  She further made three proposals regarding the three workshop themes on her own
behalf Firstly, with regard to the role of the OHCHR as a facilitator, who will facilitate
meetings of industry and indigenous peoples, broaden possibly the range of industry
participation as well as involve more directly the relevant departments of governments, she
expressed a strong interest in helping to ensure an effective follow-up to the workshop.
Secondly, she hopes to have practical outcomes from these discussions. She further stated that
the suggested elaboration of a common framework for consultation between industry and
indigenous peoples drawing on successful experiences will fall within the mandate of the WGIP
and the OHCHR could perhaps supplement these efforts by preparing some technical
documentation and organizing a focused workshop on this theme. Thirdly, she stressed the need
to maintain a momentum in connection with the workshop themes discussed. In this regard, the
OHCHR can explore various means of achieving this such as collection of model agreements in
cooperation with industry and indigenous peoples, information posting on the OHCHR web site,
and a human rights training on indigenous issues.
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CONCLUSIONS, RECOMMENDATIONS, WAYS FORWARD
AND FOLLOW-UP TO THE WORKSHOP

122.  The workshop participants agreed the following conclusions and recommendations.

Conclusions

I The workshop welcomed the organization by the OHCHR of the Workshop on
Indigenous Peoples, private sector natural resource, energy and mining companies, which was
funded by the Voluntary Fund for the International Decade of the World Indigenous People, and
considered that it had offered an opportunity to exchange views and experiences, and receive
information about specific cases that enhanced understanding of the issues and concerns of
industry and indigenous peoples. It expressed its appreciation to the High Commissioner for
Human Rights for the initiative to hold the workshop and her comments and recommendations at
the conclusion of the workshop. It also expressed appreciation to the private sector
representatives for their participation.

2. The workshop affirmed the relevance to the discussions of existing and emerging
international human rights norms and standards including the United Nations Charter, human
rights treaties, particularly the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights, the Convention on the
Elimination of Racial Discrimination, the Convention on Biological Diversity, ILO
Convention 169 on Indigenous and Tribal Peoples, the 1993 Vienna Declaration and
Programme of Action, the proposed declarations on the rights of indigenous peoples under
consideration by the United Nations and the Organization of American States as well as other
standards elaborated or being elaborated to ensure human rights in connection with private sector
natural resource activities.

3. The workshop recognized that the issue of extractive resource development and
human rights involves a relationship between indigenous peoples, governments and the private
sector. The workshop also acknowledged that a precondition for the construction of equitable
relationship between indigenous peoples, States and the private sector is the full recognition of
indigenous peoples’ rights to their lands, territories and natural resources.

4. The workshop noted that indigenous peoples suffer negative impacts due to the
practices of extractive and energy developments on their lands and territories.

5. The workshop acknowledged the efforts being made by a number of companies to
address these issues, improve dialogue, work within a human rights framework, develop
appropriate benefit sharing arrangements and find mutually acceptable mechanisms for dispute
settlement.

6. The workshop recognized the link between indigenous peoples’ exercise of their
right to self-determination and rights over their lands and resources and their capacity to enter
into equitable relationships with the private sector. It was noted that indigenous peoples with
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recognized land and resource rights and peoples with treaties, agreements or other constructive
arrangements, were better able to enter into fruitful relations with private sector natural resource
companies on the basis of free, prior, informed consent than peoples without such recognized
rights.

7. The workshop recalled the Vienna Declaration and Programme of Action
(paragraph 20 of the Declaration and paragraph 30 of the Programme) in which States recognize
the importance of the free and informed participation of indigenous peoples in matters affecting
them as a means of contributing to their rights and well-being.

8. The workshop affirmed the importance of economic and sustainable development
for the survival and future of indigenous peoples. It also considered, in particular, that the right
to development means that indigenous peoples have the right to determine their own pace of
change, consistent with their own vision of development, and that this right should be respected,
including the right to say “no”.

Recommendations

I. The workshop recommended that States, United Nations system organizations,
indigenous peoples and the private sector continue to review experiences in relation to private
sector natural resource development on indigenous peoples’ lands, consider best practices, and
explore the links between recognition and respect for indigenous peoples’ land rights and those
successful experiences.

2. The workshop recommended that States, United Nations system organizations,
indigenous peoples and the private sector elaborate a framework for consultation, benefit sharing
and dispute resolution in private sector projects affecting indigenous peoples.

3. The workshop recommended that a study be undertaken on existing and emerging
human rights standards, other relevant standards and industry guidelines relevant to indigenous
peoples and private sector resource development on their lands, taking into account existing
research and documentation.

4. The workshop recommended that consultation between indigenous peoples and
the private sector should be guided by the principle of free, prior, informed consent of all parties
concerned.

5. The workshop recommended that private sector development on indigenous
peoples’ lands ensure mutually acceptable benefit sharing.

6. The workshop recommended that mutually acceptable independent mechanisms
be established for resolving disputes between indigenous peoples and the private sector.
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7.

8.

The workshop recommended that the OHCHR:

Submit the report of the workshop to the Working Group on Indigenous
Populations at its twentieth session and the WG on TNCs, and make available the
conclusions and recommendations for the first session of the PFII, the World
Summit on Sustainable Development, the United Nations system including the
ILO, UNCTAD, UNDP, the World Bank and the WTO and relevant umbrella
industry organizations;

Organize in cooperation with indigenous peoples, the WGIP and other relevant
United Nations organs and organizations, private sector and governments, and
possibly investment and social auditing representatives with experience of
measuring and monitoring company practices, a second workshop to elaborate a
draft framework for dialogue and implementation on consultation, benefit sharing
and dispute resolution in private sector projects affecting indigenous peoples;

Compile the workshop papers and other relevant material and make them available
as a publication for circulation to industry, indigenous peoples and States;

Request from industry and indigenous peoples existing agreements of consultative
processes and benefit sharing between indigenous peoples and the private sector so
that an analysis can be made and model best practices can be developed and
consider making model arrangements available on the OHCHR web site;

Organize, at the request of industry, human rights training on indigenous peoples
for interested industry employees and representatives.

The workshop recommended that private sector resource companies with

activities on indigenous peoples’ lands:

Continue to hold dialogues with indigenous peoples and the United Nations system
on these matters;

Gather existing codes of conduct and guidelines on human rights and make them
available to indigenous peoples and the OHCHR;

Participate in the WGIP and Permanent Forum as well as other relevant forums on
indigenous issues.

The workshop recommended that the UNWGIP:

Provide an opportunity to exchange views on indigenous peoples, private sector
natural resource, energy and mining companies and human rights under the item of
its agenda related to standard-setting activities;
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e Contribute to a framework for consultation, benefit sharing and dispute resolution
in private sector natural resource and energy projects affecting indigenous peoples
guided by the principles of full and effective participation of indigenous peoples in
decisions affecting their lives at all levels, and free, prior, informed consent to
projects and developments on their lands;

10.  The workshop recommended that indigenous peoples:

e Provide information on arrangements they have made with the private sector, in
particular mechanisms they have established for consultative processes.

11, The workshop invited the World Bank to adopt a policy on indigenous peoples
which requires borrowers and clients to respect indigenous peoples’ rights, in particular their
land and resource rights and to free, prior, informed consent with respect to investments, loans,
guarantees and operations that may affect them.

12, The workshop recommended that the Special Rapporteur on the situation of
human rights and fundamental freedoms of indigenous people pay attention to the impacts of
private sector activities on indigenous peoples’ lands in the exercise of his mandate.
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