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Note by the Secretariat

| nt r oduction

1. In recent years representatives of indigenous peoples' organizations and
comunities have expressed interest in how they might avail thenselves of the
exi sting conventional nechanisns protecting human rights. Informal briefings

by the staff nenbers of the Ofice of the H gh Commi ssioner for Human Ri ghts
responsi ble for the different treaty bodies and by expert members of the
treaty bodi es thensel ves have been organi zed during the annual sessions of the
Wor ki ng Group on Indi genous Populations to famliarize indigenous peoples with
t hese nechanisns. In order to assist further an understanding of the
devel opi ng jurisprudence relating to indigenous issues occurring through the
treaty process, the Secretariat has prepared the present note containing
extracts of general recomrendations of the human rights treaty bodies

(a) referring directly to indigenous peoples, and (b) pertaining to i ssues of

i nportance for indigenous peoples.
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2. The human rights bodi es may have adopted other general recomendations
of interest and rel evance to indigenous peoples than the sel ected
recommendati ons and extracts contained within this docunment.

3. The United Nations has six major human rights treaties. These are
monitored by treaty bodies that are nmade up of experts elected by States
parti es because of their expertise in that field, and who do not represent the
country from which they cone. The treaty bodies are serviced by the Ofice of
the Hi gh Comm ssioner of Human Rights in Geneva, except for Conmittee on the
El i m nati on of Discrimnation agai nst Wonen (CEDAW which is adm ni stered by
the Division for the Advancenent of Wonen at Headquarters. A list of the
State parties to each of the Conventions and Covenants can be found in The
Chart of Ratifications as at 31 Decenber 1997 (ST/HR/ 4/ Rev. 16).

4, The treaty bodies and respective treaties are:

(a) Committee agai nst Torture (CAT) nonitors the Convention agai nst
Torture and Gt her Cruel, Inhuman or Degradi ng Treatnent or Puni shment, adopted
by the General Assenbly in resolution 39/46 of 10 Decenber 1984 and entering
into force on 26 June 1987. The Conmittee consists of 10 experts. As at
31 Decenber 1997, the Convention had been ratified or acceded to by 104
States. Under article 22 of the Convention, individuals can submt
conmuni cations on the nerits of a case. Forty States recognize this
conpet ence

(b) Committee on the Elimnation of Discrimnation Agai nst Wnen
(CEDAW monitors the Convention on the Elimnation of Al Forms of
Di scrim nation agai nst Wonen, adopted by the General Assenbly in
resol uti on 34/180 of 18 Decenber 1979 and entering into force on
3 Septenber 1981. The Committee has a nmenbership of 23 experts. As at
31 Decenber 1997, 161 States had ratified or acceded to the Convention
Unlike the other treaty bodies, CEDAWIis based at the United Nations
Headquarters in New York;

(c) Conmittee on the Elimnation of Racial Discrimnation (CERD)
monitors the International Convention on the Elimnation of Al Forns of
Raci al Di scrimnation, adopted by the General Assenbly in
resolution 2106 A (XX) of 21 Decenber 1965 and entering into force on
4 January 1969. The Committee has a nenbership of 18 experts. As at
31 Decenber 1997, 150 States had ratified or acceded to the Convention. Under
article 14 of the Convention, individuals can subnit conmunications for
exam nation on the nerits of the case. Twenty-four States recognize this
conpet ence

(d) Committee on the Rights of the Child (CRC) nonitors the Convention
on the Rights of the Child, adopted by the General Assenbly in
resol ution 44/ 25 of 20 Novenber 1989 and entering into force on
2 Septenber 1990. The Conmittee has 10 expert nenbers. As at
31 Decenber 1997 there were 191 States parties to the Convention. Article 30
of the Convention, which specifically addresses the rights of indigenous
children, states that “In those States in which ethnic, religious or
linguistic mnorities or persons of indigenous origin exist, a child bel onging
to such a mnority or who is indigenous shall not be denied the right, in
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conmmunity with other menbers of his or her group, to enjoy his or her own
culture, to profess and practice his or her own religion, or to use his or her

own | anguage”. Article 30 follows the wording of article 27 of the
International Covenant on Civil and Political Rights but also contains

i nportant new el enents: it specifically nmentions the rights of the indigenous
child. It should be noted that other provisions of the Convention al so

explicitly protect the rights of indigenous children, for exanple,

article 17 (d), which calls on States to “encourage the mass nedia to have
particular regard to the linguistic needs of the child who ... is indigenous”
and article 29 (d) which, inter alia, pronotes, anong the ains of education
the preparation of the child for responsible life in a spirit of understanding
and friendship anong all people, including persons of indigenous origin.

Li kewi se, article 20, paragraph 3, stresses the need to pay due regard to the
child s ethnic, religious, cultural and linguistic background when deci di ng on
measures of alternative care for children deprived of famly environment, as a
means of ensuring continuity in the child s upbringing. Article 8 addresses
the question of the identity of the child, enphasizing the inportance of
preserving the elenments of such identity, which are clearly not to be limted
to the child s nationality, name and fanmily relations. Finally, the Commttee
on the Rights of the Child has consistently taken into account the genera
principles of non-discrimnation (art. 2), best interests of the child

(art. 3), right to life, survival and devel opnment (art. 6) and participatory
rights (art. 12) when dealing with issues relevant to indigenous children in
the framework of its nonitoring activities;

(e) Human Rights Committee (HRC) nonitors the International Covenant on
Civil and Political Rights adopted by the General Assenmbly in
resolution 2200 A (XXI) of 16 Decenber 1976 and entering into force on
23 March 1976. The Committee has a nenbership of 18 experts. As at
31 Decenber 1997, 140 States had ratified or acceded to the Covenant. The
Conmittee has al so established an individual conplaints procedure under the
Optional Protocol, which has 93 States parties. Article 27 specifically
addresses the rights of mnorities and has been used by indi genous persons.

(f) Committee on Econom c, Social and Cultural Rights (CESCR) the
I nternational Covenant on Econonic, Social and Cultural Rights adopted by the
General Assenbly in resolution 2200 A (XXI) of 16 December 1966 and entering
into force on 3 January 1976. The Committee is conposed of 18 experts. As at
31 Decenber 1997, 137 States had ratified or acceded to the Covenant.

5. The human rights treaty bodies are responsible for review ng the
conpliance of States parties with the respective treaties. All States parties
are obliged to submit periodic reports on their inplenentation of the rel evant
treaties.

6. In addition, treaty bodi es have devel oped a practice of giving genera
recommendati ons that address issues of particular concern

7. As noted above, the International Covenant on Civil and Politica
Ri ghts, the International Convention on the Elimnation of All Forns of Racia
Di scrimnation and the Convention Against Torture all have nechanisns to dea
wi th conpl ai nts nmade by individuals under the provision of an optiona
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protocol (in the case of Covenant), or in the convention itself (articles 14
and 22 of the respective convention). For the comrittees to have this power,
the State concerned nust have accepted this conplaints mechani sm

. COW TTEE ON THE ELI M NATI ON OF RACI AL DI SCRI M NATI ON ( CERD)

A Extract of General Recommendation XXIIl (51) on the rights of indigenous
peopl es
8. The General Recommendati on was adopted at the 1235th neeting of CERD on

18 August 1997 (A/52/18, annex V)

‘2. The Committee, noting that the General Assenbly proclainmed the
I nternational Decade of the World s |Indi genous Peopl es comenci ng on
10 Decenber 1994, reaffirnms the provisions of the Internationa
Convention on the Elimnation of Al Fornms of Racial Discrimnation
apply to indigenous peoples.

“3. The Conmittee is conscious of the fact that in many regi ons of the
wor | d i ndi genous peopl es have been, and are still being, discrimnated
agai nst, deprived of their human rights and fundanental freedons and in
particul ar that they have lost their |land and resources to col oni sts,
conmer ci al compani es and State enterprises. Consequently the
preservation of their culture and their historical identity has been and
still is jeopardi zed.

‘4. The Committee calls in particular upon States parties to:

“(a) Recognize and respect indigenous distinct culture, history,
| anguage and way of life as an enrichnment of the State’s cultura
identity and to pronpte its preservation

“(b) Ensure that nenbers of indigenous peoples are free and equa
in dignity and rights and free fromany discrimnation, in particular
t hat based on indigenous origin or identity;

“(c) Provide indigenous peoples with conditions allowing for a
sust ai nabl e econoni ¢ and soci al devel opnment conpatible with their
cultural characteristics;

“(d) Ensure that nenbers of indigenous peoples have equal rights
in respect of effective participation in public Iife, and that no
decisions directly relating to their rights and interests are taken
wi t hout their inforned consent;

“(e) Ensure that indigenous comrunities can exercise their rights
to practice and revitalize their cultural traditions and custons, to
preserve and to practice their |anguages.
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“5. The Committee especially calls upon States parties to recognize
and protect the rights of indigenous peoples to own, develop, contro
and use their comunal |ands, territories and resources and, where they
have been deprived of their lands and territories traditionally owned or
ot herwi se inhabited or used without their free and informed consent, to
take steps to return these |lands and territories. Only when this is for
factual reasons not possible, the right to restitution should be
substituted by the right to just, fair and pronpt conpensation. Such
conpensation should as far as possible take the form of |ands and
territories.”

Extract of General Recommendation XXl (48) on the right to
self-deterni nation

The General Recommendati on was adopted at the 1147th neeting of CERD on

8 March 1996 (A/51/18, Annex VIII)

C

10.

“9. In respect of the self-determ nation of peoples two aspects have
to be distinguished. The right to self-determ nation of peoples has an
i nternal aspect, that is to say, the rights of all peoples to pursue
freely their econom c, social and cultural devel opment w thout outside
interference. In that respect there exists a link with the right of
every citizen to take part in the conduct of public affairs at any
level, as referred to in article 5 (c) of the International Convention
on the Elimnation of All Forms of Racial Discrimnation. 1In
consequence, Governnents are to represent the whol e popul ati on w t hout
di stinction as to race, colour, descent or national or ethnic origin
The external aspect of self-determination inplies that all peoples have
the right to deternine freely their political status and their place in
the international community based upon the principle of equal rights and
exenplified by the liberation of peoples fromcolonialismand by the
prohibition to subject peoples to alien subjugation, dom nation and
exploitation.”

General Recommendation VIII (38) concerning self-identification

The General Recommendati on was adopted at the 884th neeting of CERD on

21 August 1990 (A/45/18, chap. Vil).

“The Committee on the Elimnation of Racial Discrimnation,

“Having considered reports from States parties concerning information
about the ways in which individuals are identified as being nenbers of a
particul ar racial or ethnic group or groups,

“ls of the opinion that such identification shall, if no justification
exists to the contrary, be based upon self-identification by the
i ndi vi dual concerned.”
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1. HUMAN RI GHTS COWM TTEE

A. Extract of General Comment 23 (50) concerning ethnic, religious and
linguistic mnorities

11. The General Conment was adopted at the 1314th neeting of the Commttee
held on 6 April 1994 (A 49/40, annex V).

“3.2. The enjoynent of the rights to which article 27 rel ates does not
prejudi ce the sovereignty and territorial integrity of a State party.
At the sane tinme, one or other aspect of the rights of individuals
protected under that article - for exanple, to enjoy a particul ar
culture - may consist in a way of life which is closely associated with
territory and use of its resources. This may particularly be true of
menbers of indi genous communities constituting a mnority.

“7. Wth regard to the exercise of the cultural rights protected under
article 27, the Committee observes that culture manifests itself in many
forms, including a particular way of |life associated with the use of

| and resources, especially in the case of indigenous peoples. That
right may include such traditional activities as fishing or hunting and
the right to live in reserves protected by law. The enjoynent of those
rights may require positive | egal neasures of protection and nmeasures to
ensure the effective participation of menbers of minority communities in
deci si ons which affect them

“9. The Conmittee concludes that article 27 relates to rights whose
protection inposes specific obligations on States parties. The
protection of these rights is directed towards ensuring the survival and
conti nued devel opment of the cultural, religious and social identity of
the mnorities concerned, thus enriching the fabric of society as a
whol e. Accordingly, the Conmittee observes that these rights nust be
protected as such and should not be confused with other personal rights
conferred on one and all under the Covenant. States parties, therefore,
have an obligation to ensure that the exercise of these rights is fully
protected and they should indicate in their reports the neasures they
have adopted to this end.

C. Extract of general comment 22 (48) on freedomof religion

12. The General Conmment was adopted at the 1247th neeting of the Commttee
on 20 July 1993 (A/ 48/ 40, Annex VI).

‘4. The freedomto manifest religion or belief nay be exercised
"either individually or in community with others and in public or
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private'. The freedomto nmanifest religion or belief in worship,
observance, practice and teaching enconpasses a broad range of acts.
The concept of worship extends to ritual and cerenonial acts giving
direct expression to belief, as well as various practices integral to
such acts, including the building of places of worship, the use of
ritual formul ae and objects, the display of synbols, and the observance
of holidays and days of rest. The observance and practice of religion
or belief may include not only cerenonial acts but al so such custons as
t he observance of dietary regul ations, the wearing of distinctive

cl ot hing or headcoverings, participation in rituals associated with
certain stages of life, and the use of a particul ar | anguage customarily
spoken by a group. In addition, the practice and teaching of religion
or belief includes acts integral to the conduct by religious groups of
their basic affairs, such as the freedomto choose their religious

| eaders, priests and teachers, the freedomto establish sem naries or
religious schools and the freedomto prepare and distribute religious
texts or publications.”

I11. COW TTEE ON ECONOM C, SOCCI AL AND CULTURAL RI GHTS

A Extract of General Comment 7 on the right to adequate housing: forced
evictions
13. The General Conment was adopted at the sixteenth session of the

Committee on 20 May 1997 (E/ C. 12/1997/4).

“11. Wonen, children, youth, older persons, indigenous people, ethnic
and other minorities, and other vul nerable individuals and groups al
suffer disproportionately fromthe practice of forced eviction. Wnen
in all groups are especially vulnerable given the extent of statutory
and ot her forms of discrimnation which often apply in relation to
property rights (including home ownership) or rights of access to
property or accommopdation, and their particular vulnerability to acts of
vi ol ence and sexual abuse when they are rendered honel ess. The

non-di scrim nation provisions of articles 2.2 and 3 of the Covenant

i npose an additional obligation upon Governnments to ensure that, where
evi ctions do occur, appropriate neasures are taken to ensure that no
formof discrimnation is involved.”



