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Summary 

 This progress report is submitted pursuant to resolution 2002/3 of the Sub-Commission 
on the Promotion and Protection of Human Rights.  It is devoted to an analysis of de jure 
discrimination and discrimination incorporated into the structure of the criminal justice system 
overall.  The gravitation of substantive criminal law and procedural law towards ensuring the 
fundamental rights acknowledged by supranational sources has been used to gauge direct and 
indirect discrimination that seriously impairs enjoyment of the fundamental rights of those who 
are most vulnerable. 

 In view of the rules restricting the length of documents and the adjustments made in order 
to comply with Sub-Commission resolution 2004/24, the Special Rapporteur must point out 
straightaway that certain issues that were to have been considered at this stage have not been 
addressed or addressed exhaustively for the purposes of the study requested by the 
Sub Commission.  They include, in particular, discriminatory treatment in prison administration 
and a gender-specific approach to discrimination.  These issues will be studied in the final report. 
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Introduction 

1. At the fifty-second session of the Sub-Commission on the Promotion and Protection of 
Human Rights in 2000, and in the context of preparations for the World Conference against 
Racism, Racial Discrimination, Xenophobia and Related Intolerance, the attention of the 
members of the Sub-Commission was drawn to the extent of discrimination in the administration 
of justice.  In response to this concern, the Commission’s sessional working group on the 
administration of justice entrusted Ms. Leïla Zerrougui with preparing a working paper on one 
aspect of discrimination in the administration of justice, that of discrimination in the criminal 
justice system. 

2. At the Sub-Commission’s fifty-third session, Ms. Zerrougui submitted a working paper to 
the sessional working group (E/CN.4/Sub.2/2001/WG.1/CRP.1), in which she confirmed the 
scale of the phenomenon of discrimination in the administration of justice.  The paper recalls the 
significance of the non-discrimination clause, equality before the law and equal protection of the 
law in the most relevant international instruments, identifies potential victims of discrimination, 
provides an overview of its various manifestations and proposes a conceptual framework for a 
possible study on discrimination in the criminal justice system. 

3. In decision 2001/104 of 10 August 2001, the Sub-Commission, welcoming the working 
paper prepared by Ms. Zerrougui, requested her to pursue her research, taking into consideration 
the comments made by members of the Sub-Commission, and to submit her final working paper 
at its fifty-fourth session. 

4. At the Sub-Commission’s fifty-fourth session, Ms. Zerrougui submitted a final working 
paper (E/CN.4/Sub.2/2002/5) which focused on four main areas:  (1) a review of the 
Sub-Commission’s contribution in the matter under consideration; (2) the international 
context; (3) further consideration of some features of the conceptual framework proposed for 
the study; and (4) conclusions and recommendations.  Since the final working paper was 
submitted against the background of the World Conference against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance (the Durban Conference) and the attacks 
of 11 September 2001 on the World Trade Center, the repercussions of those two events on the 
question of discrimination in the criminal justice system were emphasized. 

5. In resolution 2002/3 of 12 August 2002, entitled “Discrimination in the criminal justice 
system”, the Sub-Commission welcomed with satisfaction the two working papers referred to 
above and recommended that the Commission on Human Rights should permit it to appoint 
Ms. Leïla Zerrougui as Special Rapporteur to conduct a detailed study of discrimination in the 
criminal justice system with a view to determining the most effective means of ensuring equal 
treatment in the criminal justice system for all persons without discrimination, particularly 
vulnerable persons, and requested her to submit a preliminary report to the Sub-Commission at 
its fifty-fifth session, a progress report at its fifty-sixth session and a final report at its 
fifty-seventh session. 

6. At its fifty-ninth session, by decision 2003/108 of 23 April 2003, the Commission on 
Human Rights approved the appointment of Ms. Zerrougui as Special Rapporteur and requested 
the Secretary-General to provide her with any assistance necessary to enable her to fulfil her 
mandate, including the assistance of a consultant having specialized knowledge of the subject. 
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7. At the Sub-Commission’s fifty-ninth session, for lack of time between the confirmation 
of her appointment by the Commission and the deadline for the submission of Sub-Commission 
documents, the Special Rapporteur was unable to produce the preliminary report; she 
nevertheless submitted a working paper (E/CN.4/Sub.2/2003/3) clarifying the general approach 
of the study and its conceptual framework and proposing a preliminary workplan to the 
Sub-Commission. 

8. The proposed workplan is constructed round the following points:  (a) vulnerable persons 
caught between formal equality before the law and the courts, and structural inequalities, 
distinctions and discrimination; (b) de jure discrimination and institutional discrimination in 
criminal process and prison administration; (c) discrimination in the criminal justice system from 
the gender-specific standpoint; (d) good practice adopted at the international, regional and 
national levels to reduce inequalities and eliminate discrimination in the criminal justice system; 
and (e) conclusions and recommendations, including guidelines, to guarantee vulnerable persons 
the right to non-discrimination and respect for their basic rights in the criminal justice system. 

9. In 2004, Ms. Zerrougui left the Sub-Commission.  She therefore decided not to submit a 
report to the fifty-sixth session so the Sub-Commission could, if it saw fit, entrust the study to 
one of its members.  In its resolution 2004/24 of 12 August 2004, entitled “Discrimination 
in the criminal justice system”, the Sub-Commission classified the working paper 
E/CN.4/Sub.2/2003/3 as a preliminary report and requested the Special Rapporteur to submit her 
progress report at its fifty-seventh session.  The Special Rapporteur has taken note of this 
resolution and adjusted her approach in order to complete the study as two reports.  This report is 
submitted pursuant to the resolution in question and resolution 2002/3 of 12 August 2002.  It 
should be read in conjunction with working papers E/CN.4/Sub.2/2001/WG.1/CRP.1, 
E/CN.4/Sub.2/2002/5 and E/CN.4/Sub.2/2003/3. 

I.  PRELIMINARY OBSERVATIONS 

10. In her preliminary work, the Special Rapporteur stressed that discrimination in numerous 
forms persists in the criminal justice system because it is not only behavioural or incidental but 
also institutional and structural.  It was agreed that the study would cover the institutional 
framework and legislation relating to matters of substance and procedure governing at the 
national level the activities of the investigating, prosecuting and law-enforcement agencies and 
the courts, with a view to identifying de jure and indirect discrimination occurring at each stage 
of the criminal process from the police investigation to the sentence and execution of sentence. 

11. The study makes no claim to study the diversity of national criminal justice systems or to 
show how each system generates or accentuates all forms of discrimination.  The aim is to single 
out the discriminatory mechanisms which seriously impair enjoyment of the fundamental rights 
of the most vulnerable groups.  This has been made possible by the gravitation of substantive 
criminal law and procedural law towards ensuring the fundamental rights acknowledged by 
supranational sources, a development which means that a number of rules have to be followed in 
the organization and operation of the justice system. 
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12. Whatever the legal system to which the law applied in a national criminal justice system 
belongs (Roman-Germanic, common law, Muslim law, socialist law or any other substantive 
tradition-based law1) and whatever the procedure followed (adversarial, inquisitorial or 
combined), the influence exerted by the sources of international law requires States to ensure that 
all within their jurisdiction benefit from at least a hard core of fundamental rights.2  These are:  
the right to a fair trial by a competent, independent and impartial court established by law and 
the right to legal aid; the presumption of innocence; the principle of legality and 
non-retroactivity of more stringent criminal laws; the principle of non bis in idem; the 
prohibition of torture and cruel, inhuman or degrading treatment, the inadmissibility of 
confessions obtained under torture or by the use of cruel, inhuman or degrading treatment; the 
right to liberty and security of person, the prohibition of imprisonment for civil debt, and the due 
process required to protect these rights.3 

13. It is violations of this hard core of fundamental rights, for the most part non-derogable,4 
that reveal infringements of the right to non-discrimination.  Discrimination is defined as “any 
distinction, exclusion, restriction or preference having the purpose or effect of impairing or 
nullifying the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights 
and freedoms”.5 

II. ACCESS TO THE LAW AND TO JUSTICE BETWEEN INFORMAL  
EQUALITY, STRUCTURAL INEQUALITIES, DISTINCTIONS  
AND DISCRIMINATION 

14. Nowadays the right to non-discrimination is firmly anchored in international law; in 
some aspects at least it is even considered to be an integral part of customary international law,6 
and it is an established fact that some elements or aspects of this right cannot be derogated from 
in any circumstances.7 

15. The corollary of the ban on discrimination is the general principle of equality:8  equality 
before the law, equality before the courts, and the equal protection of the law.  The most relevant 
human rights treaties contain a general clause on equality and categorically prohibit 
discrimination.  The prohibition of discrimination requires States to comply with the general 
principle of equality and ensure full exercise the right to non-discrimination to all persons under 
their jurisdiction.  These obligations are both negative and positive in nature.9  States must not 
only themselves refrain from violating the right to non-discrimination, but must, if the need 
arises, take positive action to protect it not only against violation by their own agents but also 
against violation by private parties.10 

16. In order to invoke the responsibility of States for violation of the right to 
non-discrimination, international and regional human rights treaty bodies have established 
criteria and follow original methods which, in addition to flagrant discrimination, enable them to 
identify prohibited inequalities, legitimate differences in treatment and the positive action needed 
to ensure equality for all in areas where equality of rights is formally acknowledged.11  These 
criteria go beyond the abstract notion of equality and formal rights to encompass actual equality, 
that enjoyed by people in their essentially individual situations.12 
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17. The equal enjoyment of rights and freedoms does not imply identical treatment in every 
case.13  The principle of equality applies when the parties in question find themselves in 
comparable situations.14  Differences of treatment are acceptable when they are based on 
reasonable and objective criteria, aim at a legitimate goal in relation to international human 
rights law and are commensurate with achieving that goal.15  Positive action and differential, 
preferential treatment to offset the effects of racist or sexist segregation therefore do not 
constitute discrimination.16  International human rights law requires States to take action and 
pursue policies to reduce de facto inequalities and help groups facing deep-rooted discrimination 
to overcome their adverse situation vis-à-vis other members of the community.17 

18. All these notions take on considerable importance in the criminal justice system because 
here nothing is more deceptive than equality.  Even if it is assumed that everyone is formally 
guaranteed access to the courts and that in a literal sense the law is the same for everyone 
whether it protects, restrains or punishes, in practice access to the law and access to justice are 
fundamentally unequal.  The reasons may be social, economic or cultural, or the persons 
concerned may suffer from social segregation or deep-seated discrimination.18  Although social 
inequalities and racial disparities are acknowledged as standing in the way of equality of access 
to the law and justice, the idea of taking positive action to correct their adverse effects on 
vulnerable groups is not accepted everywhere.  Supporters of “colour-blind, race-blind policy” 
hold that economic and social inequalities are inevitable and considerations of colour and race 
have no place in criminal justice.19 

19. The facts and indicators of how discrimination manifests itself in many countries’ 
criminal justice systems reveal three major trends in the representation of those in greatest need, 
non-nationals, indigenous populations, racial, ethnic, religious and linguistic minorities, women, 
children, persons discriminated against because of their ancestry, sexual orientation, gender 
identity or disability and other social groups which for various reasons, sometimes owing to a 
combination of several grounds for discrimination, are given inferior treatment, stigmatized 
or marginalized in a given society.20  These groups, often the poorest of the poor,21 are 
under-represented on the staff of the justice system, the police and all law enforcement 
services,22 over-represented among victims,23 and inordinately prevalent among lawbreakers, 
in the prison system and on death row.24 

20. The situation is often described as a downward spiral from social discrimination to 
marginalization, incurring frustrations which may lead to criminal behaviour, in its turn a source 
of collective stigma.25  Such stigmatization perpetuates structural inequalities and engenders 
differences in treatment that amount to direct or indirect discrimination.  In a strictly formal 
sense, indirect discrimination may not be regarded as disallowed differentiation, but since in 
practice it gives rise to effects equivalent to those of direct discrimination, it is prohibited.26  In 
principle, direct discrimination is not difficult to define or describe; keeping a check on indirect 
discrimination, however, is much more difficult because it often arises from laws, policies or 
practices that are apparently neutral.  The system of minimum penalties and mandatory 
imprisonment applied to certain offences is a perfect illustration of laws that are apparently 
neutral but have a discriminatory side which emerges in practice.  Practice is therefore the test 
for revealing indirect discrimination, particularly when equal access to the law and to justice is 
jeopardized.27 
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21. Equal access to the law and to justice would suggest at least equal familiarity with their 
workings, their concepts and arguments and an absence of financial barriers.  But it is often the 
law itself which creates inequalities by means of money, culture, complex legal regulations, 
procedural inequalities, unequal opportunities and criminal policies that segregate or 
stigmatize.28  It is thus very hard for vulnerable persons, often poor and illiterate, to know their 
rights and how to proceed in order to have them recognized by the courts.29  How can they 
succeed when they are unable to afford a good-quality defence?  The senior president of one 
court of cassation states unambivalently:  “The technicality of an appeal on points of law in 
addition to the growing complexity of substantive and procedural law makes a defence without 
counsel, or even a defence without specialized counsel, a chimera.  The setting-out of legal 
arguments is so special an exercise that a very large proportion of personal memoranda, 
whatever their type, is doomed to fail.”30 

22. A vision of access to the law, somewhat along the lines of a humanitarian mission of free 
legal aid provided by the bar to the impoverished, has long prevailed.  The influence of 
international sources for the right to a fair trial has made it possible in many countries to abandon 
the aid system and acknowledge a genuine right to support in legal proceedings, while other 
countries continue to resort to legal aid to ensure some semblance of defence for the poorest 
individuals.31 

23. The rights of the defence are nevertheless equivalent to a general principle of law.  Some 
regard them as a principle of natural law,32 valid in all cases.  In criminal affairs in particular the 
right to be assisted by counsel of one’s own choice and, if appropriate, by a court-appointed 
lawyer is a basic guarantee for ensuring a genuine right to a fair trial.33  National legislation 
generally guarantees this right, at least for people accused of fairly serious offences.  In practice, 
the requirements for a good-quality defence are not always met, particularly for persons 
dependent on legal aid.  

24. All the studies and papers that have considered access to legal aid for the very poor 
reveal that quality standards required for the defence of the destitute are very low, and 
community investment in legal aid is grossly inadequate in nearly all countries.34  The Working 
Group on Arbitrary Detention has observed during visits to a number of very different countries 
that legal aid is rudimentary in poor countries and substantially underpaid in wealthy ones.  It is 
sometimes entrusted to non-professionals, preliminary investigations and pretrial proceedings are 
often conducted without a lawyer, and court-appointed lawyers for the actual hearing are 
generally told what cases they are to defend only hours or days before the trial.  In certain 
countries, people found guilty may be required to repay any sums advanced for legal aid, and 
this discourages them from seeking the assistance of a lawyer.35  The Working Group has also 
observed that defendants who have not been informed of their rights decline the assistance of a 
lawyer.36  Thus not even persons deprived of their liberty are assured of access to a 
court-appointed lawyer.37  It has also been reported that certain minorities are discriminated 
against in the support provided during legal proceedings.38 

25. Where foreigners, linguistic minorities and members of groups from cultures other than 
those dominant in the criminal justice system are concerned, inequalities of language and culture 
augment the inequalities resulting from money and complex legal rules.39  For members of such 
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groups the language of justice is a genuine obstacle to the right to a fair trial.40  If the principle of 
equality before the courts and the right to a fair trial is to be respected, a party to the proceedings 
who does not understand or speak the language used in the courts must have the assistance of an 
interpreter free of charge and be given a translation of the main procedural decisions. 

26. People accused of criminal offences are explicitly guaranteed the right to have the 
assistance of an interpreter.41  The guarantee of a translation of the main procedural decisions is 
embodied in case law.42  The Rome Statute of the International Criminal Court specifies the 
defendant’s right in this regard in article 67 (f):  “To have, free of any cost, the assistance of a 
competent interpreter and such translations as are necessary to meet the requirements of fairness, 
if any of the proceedings of or documents presented to the Court are not in a language which the 
accused fully understands and speaks.”  The Human Rights Committee considers that, even in a 
civil or administrative court, inability to speak or understand the language used should prompt 
the court to provide for an interpreter and a translation of the main written proceedings.43 

27. In State practice, budgetary provision for such matters is inadequate, the interpreters 
selected are not always competent and are rarely qualified to understand all the nuances of legal 
language, translation of the proceedings is limited to the sentence and it has been observed that 
the translation of a sentence may take several months and thus delay any appeal or the benefit of 
a less strict regime of detention.44  These budgetary restrictions also affect the defendant’s right 
to communicate with his lawyer since court-appointed lawyers do not generally understand the 
language of the person they are required to defend. 

28. For vulnerable groups, therefore, ill-preparedness owing to poverty, ignorance and 
stigmatization creates a strong probability of their being consigned to pretrial detention, having 
their right to a fair trial infringed and, sometimes, being given a disproportionate or frankly 
unjust sentence.45  Contributing factors are an inability to pay bail or provide sureties (that the 
defendant will attend court), a poor defence, and limited access to the services of a competent 
interpreter and translations of the evidence in the file.  These violations are not only the 
consequence of intractable economic and social inequalities.  In the criminal justice system, 
discrimination and its disproportionate impact on vulnerable groups have become 
institutionalized.46 

III. DE JURE DISCRIMINATION AND INSTITUTIONAL  
DISCRIMINATION IN CRIMINAL PROCESS 

29. De jure discrimination is not basically hard to identify since it is generally explicit.  To 
give three examples:  (1) in combating terrorism and controlling immigration, discriminatory 
provisions based on the nationality or place of origin of the persons targeted that affect 
non-derogable rights and the most fundamental judicial guarantees;47 (2) in countries applying 
Muslim law, criminal legislation discriminating against non-Muslim minorities;48 (3) in these 
and other countries, de jure discrimination on sex, gender or gender-identity grounds explicitly 
embodied in the laws and rules of procedure.49 

30. It is, however, far more difficult to identify institutional discrimination, which is often 
indirect.  It is frequently the disproportionate impact it has on vulnerable groups that enables it to 
be identified. 
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A.  Impact of the characteristics of the legal system 

31. The documentation gathered for this study clearly shows that whatever the legal and 
procedural system in force in a given country, the structural inequalities, stereotypes and 
prejudices are mirrored in the criminal justice system.  It has even been proved that the 
advantages and positive aspects of a specific legal system do not always benefit potential victims 
of discrimination and racism, while the system’s disadvantages stigmatize them more than other 
members of the community. 

32. Thus, in systems applying the inquisitorial model, or a combination of the inquisitorial 
and adversarial models, the disadvantages of the inquisitorial procedure particularly affect 
vulnerable groups.  The fact that the preliminary investigation is confidential and in written 
form, the imbalance between the parties to the proceedings, the procedure for establishing 
evidence and the broad powers conferred on the legal professionals, without proper monitoring,50 
lead to violations of the fundamental rights of the most vulnerable.  These violations are well 
documented in the reports of the Working Group on Arbitrary Detention on its visits to China, 
Belarus, Latvia, Argentina, Mexico, the Islamic Republic of Iran and other countries with an 
inquisitorial tradition.51 

33. In legal systems which give the investigation and prosecution authorities pre-eminence 
over judges, it is this that facilitates the repression of certain groups.  When these same 
authorities decide on the need for pretrial detention, on continued detention in custody for 
investigation purposes and on the custodial regime to apply, discriminatory use is made of 
detention and the custodial system as forms of duress to punish, obtain confessions or make it 
easier to fabricate evidence.52 

34. The adversarial system inherited from common law is often presented as the procedure 
that best respects the rights of the defence and provides genuine safeguards, particularly for the 
accused since, formally, it guarantees that both parties are heard and ensures complete “equality 
of arms” between accuser and accused at every stage of criminal proceedings.  Given the 
demonstrable lack of real access to an adequate defence by those most in need and the 
correlation between poverty, exclusion and discrimination, these safeguards are totally 
ineffective in practice for potential victims of discrimination. 

35. In their book Procédures pénales, Guinchard and Buisson question how well the rights of 
the defence are guaranteed by the Anglo-Saxon system as follows:  “… the waywardness of the 
American justice system, a two-track system in which a poor individual is all the readier to 
accept a ‘plea bargain’53 since he cannot afford a lawyer who will stand by him through all the 
ins and outs of a lengthy trial; so he opts for a quick trial by agreeing to plead guilty.  About 
90 per cent of proceedings in America and in an agreement of this type between the prosecuting 
authority and the accused.  Speed rules, but when a self-proclaimed guilty party appears in court, 
any possibility of a debate about his guilt having been ruled out, does this not encroach on the 
rights of the defence?”54 
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36. A guilty plea is not specific to American justice; it is used in other countries to avoid long 
and costly proceedings and to relieve increasingly congested justice systems.  Fears are 
nevertheless expressed about the inequality and injustice it generates and the risks of coercion of 
vulnerable individuals who are not always aware of their rights or cannot understand the 
implications of the bargain proposed. 

37. Another observation is that the markedly popular nature of justice and the distinction 
made between grand jury and trial jury originally designed to prevent judicial errors are 
inevitably biased by underrepresentation of minorities on juries and in judiciary staff resulting 
from social segregation policies and the strict application of “colour-blind, race-blind equality”.55 

38. Since in some cases the composition of the jury and the venue of a trial are decisive 
factors, common law gives courts the right to order a change of venue in order to ensure that the 
accused receives a fair trial and an impartial jury.  Practice reveals that the procedure may also 
be used in a non-egalitarian or frankly discriminatory fashion, as may be seen in the 
Rodney King case.56  Furthermore, when discrimination is alleged the courts place the burden of 
proof on the complainant, or apply methods and criteria which result in the systematic rejection 
of the allegations. 

39. The importance of the approach and methods used by national courts is perfectly 
illustrated in an article by Brand on a century of case law in the United States Supreme Court:  
“The Court’s methodology focuses on preventing discriminatory exclusion of minorities from the 
jury box rather than on guaranteeing their non discriminatory inclusion.  The difference in 
emphasis is profound; its net effect is devastating … The Court’s flawed methodology and naïve 
assumptions about race explain the continuing chasm between the rhetoric of inclusion and the 
reality of exclusion.”57 

40. In national systems and sometimes even within regional human rights bodies, the burden 
and manner of proof are among the principal obstacles for victims of discrimination.  The 
criterion of proof beyond all reasonable doubt applied by the European Court of Human Rights 
makes it impossible to prove discrimination on the grounds of race or ethnic origin (violation of 
article 14 of the European Convention on Human Rights).  In Natchova v. Bulgaria, by relying 
on indirect evidence and shifting the burden of proof onto the defendant Government, the Court 
was able to conclude that article 14 of the Convention had been violated.58 

41. In international human rights law, intent is not a decisive factor in proving 
discrimination; the effects, and more particularly the disproportionate impact of discrimination 
are sufficient.59  In State practice, racial disparities are not always taken into account to prove 
discrimination;60 racial motivation is not easy to prove, and even where evidence exists it is not 
always accessible to the victim.61  The situation is still more difficult when the victim has to 
prove discrimination before a criminal court. 

B.  The victim’s place in the criminal process 

42. Filing a complaint is not always easy, particularly when the victim belongs to a 
vulnerable group, and more especially when the complaint concerns agents of the State.62  
Pressure, unenthusiastic lawyers, the lack of information on the course of proceedings, the 
intimidating nature of the machinery of justice63 and the lack of support during criminal 
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proceedings all add to victims’ reluctance to initiate or pursue legal measures, particularly since 
very few countries provide victims with legal aid.  The slowness and ponderousness of legal 
proceedings also erode victims’ trust in the justice system.  These constraints can be explained, 
in part at least, by the victim’s place in criminal proceedings, particularly when he or she belongs 
to a vulnerable social category. 

43. As we made clear in our preparatory work, criminal justice has long regarded the victim 
as a third party in proceedings under practically all legal systems; sometimes the victim is not 
even a party.  In some legal systems (common law), the victim is an ordinary witness, does not 
take part in the arguments, cannot sue for damages in criminal proceedings and must take an oath 
before making a statement.  In other systems, the victim may bring a civil action in a criminal 
court, but only if the prosecution has initiated proceedings.  Countries that have adopted this 
system have generally combined it with a feature in the victim’s favour:  in the event of a 
decision not to prosecute, he or she may apply to the appeal court for an order that the 
prosecution must bring proceedings.  A third type of legislation permits the victim to act both by 
bringing proceedings, i.e. compensating for lack of action or shortcomings on the part of the 
prosecution, or by intervention, i.e. acceding to the proceedings after the prosecution has brought 
a criminal action.64 

44. It must, however, be made clear that allowing the victim the right to bring a criminal 
action does not turn him into a second-line public prosecutor, since his intervention is not 
designed to prevent presumed offenders from going unpunished but solely to enable him to seek 
damages for injury resulting from an offence.  In the most advantageous systems the victim’s 
rights in criminal proceedings are limited to ensuring this goal.  The victim is not allowed to 
oppose or contest the release, mild sentence or any other kind of clemency shown to the accused 
by the court. 

45. In Muslim law, however, victims and their families have a central role to play in criminal 
proceedings, particularly in the case of violence to life and person.  In countries where the body 
of criminal law is based on the ancient lex talionis, proceedings against the life or physical 
integrity of the person are subject to the decision of the victim or his or her family, who may ask 
for the guilty party to suffer the same treatment as he or she suffered (qisas) or accept financial 
compensation (diyah) (blood money).  In the absence of agreement between victim and 
perpetrator, diyah is calculated on the basis of a predetermined scale, with diyah for a woman 
being assessed at half that for a man.  This same highly discriminatory principle is also applied 
to dhimmah, the religious minorities recognized in Muslim law.65  Under this principle, 
minorities not so recognized are ipso facto excluded from the right to compensation.66  Survivals 
of this traditional role favouring the victim generate other forms of inequality of treatment and 
discrimination that affect the poor, minorities and, especially, women.67 

46. It is clear from the foregoing that even in the most favourable legal systems, the victim’s 
place in criminal proceedings is by and large secondary, and this obviously influences his or her 
rights and perception of the justice system.  Surveys and research provide evidence that victims 
are very often dissatisfied with the reception the courts give to their complaints and the way they 
are treated in the criminal justice system.  Criminal proceedings are often described by victims as 
a traumatic experience. 
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47. Meanwhile, under the nudging of international law, the rights of the accused continue to 
be consolidated, creating an imbalance in criminal proceedings.  Unlike violations of the rights 
of the accused, which often invalidate proceedings, failure to observe victims’ rights in no way 
prejudices the outcome.  It neither renders evidence inadmissible nor prevents an acquittal.  
Criminal procedure does not of itself make any provision for punishing failure to respect 
victims’ rights.68 

48. The consolidation of the victim’s place in criminal proceedings began in 1985 with the 
adoption by the United Nations General Assembly of the Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power, which guarantees victims the right to be 
present during proceedings, to be provided with assistance for their defence, to be informed of 
the progress of proceedings and to participate in the decision-making process. 

49. The case law of the international criminal tribunals for the former Yugoslavia and 
Rwanda and the Rome Statute of the International Criminal Court have introduced new 
safeguards for victims of the most serious crimes.69  Other binding international instruments 
have emerged to reinforce the rights of some vulnerable victims, including women and 
children.70  This positive development has prompted most countries to reform their criminal 
justice systems with a view to redefining victims’ rights and setting up legal mechanisms and 
instruments that take account of the basic aspects of equity with regard to victims.71 

50. As in the case of the other rules and regulations, however, it is in implementation that 
problems emerge and shortcomings appear, particularly in the protection of vulnerable persons. 

C. The structural dimension of discrimination by the police  
and other participants in the criminal justice process 

51. In considering human rights violations in general, and more particularly violations of the 
right to non-discrimination in the criminal justice system, it may be observed that it is within the 
security services and more particularly the police that the most serious, the most flagrant and the 
commonest violations occur.72  Some claim that these are only individual, isolated acts; others 
assert that violations by the police are structural by nature and reflect trends in society.  It is true 
that when there is endemic racism towards a specific group in society that group is often 
stigmatized by the police, but over and above individual behaviour it has been proved that police 
brutality and discriminatory treatment of certain groups have become institutionalized.73 

52. “Colour-blind, race-blind” recruitment policies are one instance of structural 
discrimination which in nearly all countries results in minorities being underrepresented in the 
police and other law enforcement agencies.  This underrepresentation helps perpetuate 
stereotypes based on race, ethnic group, colour, religion, parentage or place of origin in 
attributing criminal propensities or identifying criminal tendencies and the places where they are 
concentrated.74 

53. The thrust of policies to combat crime and maintain order and security is not without 
influence on the behaviour of the police and the existence of “racial profiling”.75  In his report to 
the Commission on Human Rights at its sixtieth session, the Special Rapporteur on 
contemporary forms of racism and racial discrimination said that, “In a number of countries, 
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certain racial or ethnic minorities are associated in the minds of the authorities with certain types 
of crimes and antisocial acts, such as drug trafficking, illegal immigration, pickpocketing and 
shoplifting […].  Racial and religious profiling, in view of its widespread practice in all 
continents, and especially of the responsibility borne by the central law enforcement agencies, 
appears as an alarming indicator of the rise of a racist and discriminatory culture and mentality in 
many societies.”76  The Special Rapporteur on the question of torture also reports racial profiling 
in the practice of torture.77  The numbers of members of vulnerable groups who die in custody or 
suffer police brutality are often out of all proportion to their number within the population.78 

54. Reliable sources have on several occasions revealed and decried the institutional 
dimension of racial discrimination and racial profiling by the police using statistics on challenges 
and arrests in the street of members of traditionally stigmatized minorities for offences 
concerning drugs, prostitution or petty crime, and citing the concentration of patrols and checks 
in the poorest districts.79  But it is particularly in the context of post-11 September 2001 
counter-terrorist activity that racial profiling targeting the Arab minority and South Asian 
Muslims has become official policy, in the United States in particular, but also in many other 
countries.80 

55. The institutional dimension of the discrimination ascribed to the police and other law 
enforcement services also derives from a number of combined factors.  These include:  the range 
of powers given the police to combat crime and ensure order and security, the inadequate means 
put at their disposal, the type of supervision under which the police operate and the existence or 
absence of efficient remedies and positive measures to prevent and punish violations of the rights 
of the most vulnerable. 

56. When the police have broad discretionary powers and are the only authority empowered 
to investigate violations ascribed to their officers, when external supervisory mechanisms are 
non-existent or do not have the power to punish and halt violations, and in particular when 
lodging a complaint entails considerable risks and offers no guarantee of success, abuses are 
inevitable and impunity is assured since the system makes for it.81  Sometimes there is not only 
inefficiency, inadequacy or genuine incapacity, but also a conscious desire to discriminate 
against or put down certain social groups.82 

57. States often cite the absence or rarity of complaints as evidence that there exist no 
violations, discrimination or racism.  In its preliminary draft general recommendation on the 
prevention of racial discrimination in the administration and functioning of justice, the 
Committee for the Elimination of Racial Discrimination states that “The absence or small 
number of complaints, prosecutions and convictions relating to acts of racial discrimination […] 
should not be viewed as necessarily positive, contrary to the belief of some States.  It may also 
reveal either that victims have inadequate information concerning their rights, or that they fear 
social censure or reprisals, or that victims with limited resources fear the cost and complexity of 
the judicial process, or that there is a lack of trust in the police and judicial authorities, or that the 
authorities are insufficiently alert to or aware of offences involving racism”.83 

58. Discrimination is not confined to the police but is also practised by other participants in 
the criminal justice process.  Since minority groups are underrepresented in the administration of 
justice, police stereotypes vis-à-vis certain groups can be found in the decisions of those who 
design criminal policy and in those of prosecutors and judges.  It is an established fact that 
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offences involving members of stigmatized or marginalized groups are more severely 
punished.84  The disproportionate impact on indigenous populations and on certain groups 
stigmatized by crime of the system of minimum penalties and mandatory imprisonment applied 
in certain countries to certain offences confirms this trend.85  Statistics and facts show that race, 
colour and place of origin are decisive factors in the application of the death penalty.86  It has 
also been established that disparities in incarceration are the consequence of slanted criminal 
policy and a tendency for the members of vulnerable groups to be prosecuted and imprisoned 
more frequently.87 

IV.  CONCLUSION 

59. The final working paper, E/CN.4/Sub.2/2002/5, demonstrated the existence of de jure 
discrimination and institutional discrimination stemming from inter-State cooperation in criminal 
matters.  This report focuses on an analysis of institutional and structural discrimination in the 
national criminal justice system and on those aspects of it that show that discrimination is not 
only behavioural or de facto and does not derive only from the rules applied in national systems 
of criminal justice.  The gravitation of substantive criminal law and procedural law towards 
ensuring the fundamental rights acknowledged by supranational sources has been used to gauge 
direct and indirect discrimination that seriously impairs enjoyment of the fundamental rights of 
those who are most vulnerable. 

60. In view of the rules restricting the length of documents and the adjustments made in order 
to comply with Sub-Commission resolution 2004/24, a number of issues that were to have been 
considered at this stage of the study have not been addressed.  These include in particular 
discriminatory treatment in prison administration and a gender-specific approach to 
discrimination.  They will be studied in the final report.  That report will, however, give 
prominence to good international, regional and national practice in combating discrimination in 
the criminal justice system, and make recommendations for promoting and applying the best 
practices identified. 
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