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RESUMEN

Este informe se presenta en respuesta a la Subcomision de Promocion y Proteccion de los
Derechos Humanos que en su resolucion 2002/11 pidié al Alto Comisionado que, en
su 55° periodo de sesiones, le presentara un informe sobre los derechos humanos, el comercio y
las inversiones, en el que se prestara particular atencion a las repercusiones de la privatizacion
para los derechos humanos.

Es el cuarto en una serie de informes del Alto Comisionado sobre la liberalizacion del
comercio y las inversiones; en los otros se han tratado las consecuencias para los derechos
humanos del Acuerdo sobre los Aspectos de los Derechos de Propiedad Intelectual relacionados
con el Comercio (E/CN.4/Sub.2/2001/13); la mundializacion, haciendo hincapié en el comercio
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agricola (E/CN.4/2002/54), y la liberalizacion del comercio de servicios (E/CN.4/Sub.2/2002/9).
En el presente informe se habla sobre todo de las inversiones mientras que en los informes
precedentes se trataba la relacion entre los derechos humanos y el comercio.

Al principio se sefiala que es dificil generalizar la relacion entre los derechos humanos y
las inversiones y que ella depende de diversos factores como el tipo de inversiones de que se
trate, el sector en que se invierte, el pais correspondiente, la motivacion de los inversionistas y
las medidas que adopte cada gobierno. Teniendo en cuenta estas variables, se indica que
inversiones bien dirigidas podrian promover y proteger los derechos humanos y en la actualidad
la mayoria de los paises en desarrollo desean las inversiones como un medio de promover el
desarrollo.

A fin de fomentar las inversiones, muchos Estados han decidido unilateralmente
liberalizarlas, a través de los programas de ajuste estructural del Banco Mundial/Fondo
Monetario Internacional o concertando tratados de comercio e inversion. No obstante, para ello
han tenido que balancear diversos objetivos encontrados. Si bien los inversionistas tal vez se
planteen reducir las barreras que se oponen a las inversiones para que la produccion
internacional sea eficiente, por lo general los gobiernos procuran que se incremente el nivel de
inversiones a fin de alcanzar los objetivos nacionales del desarrollo. A veces quizas sea
necesario llegar a una solucion de avenimiento para lograr ambos objetivos. Desde el punto de
vista de los derechos humanos, es importante ponerlos en equilibrio a fin no sélo de atraer
inversiones y fomentar el desarrollo nacional, sino también de conseguir un desarrollo
econdmico, social, cultural y politico en que se puedan realizar a cabalidad todos los derechos
humanos y las libertades fundamentales.

Hay acuerdos bilaterales, regionales y multilaterales de inversion. En los diez
ultimos afos, ha aumentado rapidamente el nimero de tratados de inversion; ahora hay mas
de 2.100 acuerdos de inversion bilateral y varios acuerdos regionales de comercio, como el
Tratado de Libre Comercio de América del Norte (TLCAN), contienen disposiciones sobre la
liberalizacion de las inversiones. Internacionalmente, no existe ningun acuerdo de inversion
integral, aun cuando varios acuerdos de la Organizacion Mundial del Comercio (OMC) como el
Acuerdo sobre los Aspectos de los Derechos de Propiedad Intelectual relacionados con el
Comercio, el Acuerdo sobre las Medidas en materia de Inversiones relacionadas con el
Comercio, el Acuerdo General sobre el Comercio de Servicios y el Acuerdo sobre Subvenciones
y Medidas Compensatorias, contienen disposiciones que repercuten en las inversiones y en quien
invierte. No obstante, del Grupo de Trabajo de la OMC sobre la Relacion entre Comercio e
Inversiones tiene el mandato de poner en claro algunos aspectos de un posible acuerdo
internacional sobre inversiones. Por otro lado, los ministros de la OMC han acordado que se
inicien negociaciones sobre un marco multilateral para las inversiones en la Quinta Conferencia
Ministerial de la OMC en Cancin (México) en septiembre de 2003 siempre y cuando exista un
consenso explicito de los miembros de la OMC al respecto.

Las disposiciones de los acuerdos de liberalizacion de las inversiones varian de un acuerdo
a otro. Por lo general, sin embargo, los acuerdos sobre inversion tendran el doble proposito de,
en primer lugar, proteger las corrientes de inversion y, por otro lado, fomentar la cooperacion
econdmica y la promocion de un mayor nivel de corrientes de inversion. Algunos ejemplos de
los derechos y las salvaguardias de que gozan los inversionistas son: proteccion contra las
discriminaciones, en la forma de tratamiento de nacion mas favorecida y trato nacional;
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incremento del acceso de los inversionistas y las inversiones al mercado; proscripcion de
requisitos de rendimiento y algunos incentivos a la inversion, y proteccion contra la expropiacion
de las inversiones. Del mismo modo, en los acuerdos sobre inversion se podrian hacer
excepciones que permitan cierta proteccion de interés publico, a fin de proteger la moral publica,
el orden publico, la seguridad nacional y la vida humana, la fauna y la flora. En los acuerdos de
inversion también se prevén mecanismos para la solucion de controversias -tanto la forma de un
mecanismo de Estado a Estado como de un mecanismo para inversionistas con respecto al
Estado.

Desde el punto de vista de los derechos humanos, los Estados se han comprometido a
respetar, proteger y realizar los derechos humanos dentro de cada pais, en cualquier contexto,
como el de la liberalizacion de las inversiones. Por otro lado, se han comprometido a cooperar y
prestar asistencia internacionalmente para promover los derechos humanos y crear un orden
social e internacional en base al cual se puedan realizar a cabalidad todos los derechos humanos
y las libertades fundamentales. La consideracion de la liberalizacion de las inversiones desde el
punto de vista de la promocion y proteccion de los derechos humanos es una nueva aportacion al
debate. Si bien es cierto que dicha liberalizacion reduce en cierta medida el campo de accion y
el alcance de las politicas de los Estados con respecto a los inversionistas y las inversiones, al
tomar en cuenta los derechos humanos se hace hincapié en que con la liberalizacion no se debe
llegar hasta comprometer la accion y las politicas estatales de promocidn y proteccion de los
derechos humanos. En la medida en que los acuerdos de inversion se refieran a cuestiones de
derechos humanos, los Estados tienen el deber de reglamentar (el deber de realizar los derechos
humanos). Ese deber de reglamentar se refiere a cuatro areas particulares por lo que pertenece a
la liberalizacion de las inversiones:

a)  Lanecesidad de regular algunas formas de inversion. En los acuerdos sobre
inversion se deberia disponer una mayor flexibilidad para que los Estados regulen y
controlen algunas formas de inversion -en particular las de corto plazo o de valor
inestable- que pueden tener consecuencias negativas para el rendimiento econdmico
y reducir los recursos disponibles que se necesiten para promover los derechos
humanos.

b) La flexibilidad de utilizar algunos requisitos de rendimiento u otras medidas.
La prohibicién de los requisitos de rendimiento y la aplicacion de disposiciones
sobre el trato que se dé a los paises no deberian: reducir la capacidad de los Estados
de utilizar requisitos propios para promover los derechos culturales ni reducir su
capacidad de introducir medidas especiales como planes de accion positiva para
promover los derechos humanos de individuos o grupos particulares.

c¢)  Laflexibilidad de retirar sus compromisos de liberalizar las inversiones en vista de la
experiencia adquirida. Lleva tiempo llegar a un equilibrio justo entre los derechos de
los inversionistas y los de los Estados que fomente los derechos humanos de todos, y
el equilibrio justo puede variar a medida que pasa el tiempo. El proceso de
liberalizacion no es en sentido Unico. Los Estados deben tener la posibilidad de
retirar el compromiso de liberalizar cuando la experiencia indique que los efectos de
la liberalizacion han sido perjudiciales para el disfrute de los derechos humanos.
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d)

La flexibilidad de introducir nuevos reglamentos para promover y proteger los
derechos humanos. Cada vez causa mas preocupacion el que los tribunales que
resuelven los litigios de los inversionistas con los Estados estén dando mas y mas
una interpretacion amplia a las disposiciones relativas a la expropiacion que podria
amenazar la capacidad y disposicion de los Estados de introducir nuevos reglamentos
para proteger el medio ambiente y los derechos humanos. Serd importante que se
salvaguarde la capacidad de introducir nuevas medidas para promover y proteger los
derechos humanos al interpretar las disposiciones relativas a la expropiacion.

Para que la liberalizacion de las inversiones tenga eficacia también habra que adoptar
medidas complementarias de promocion y proteccion de los derechos humanos como:

a)

b)

Equilibrar los derechos y las obligaciones de los inversionistas. En los acuerdos de
inversion habra que admitir explicitamente que es preciso realizar esfuerzos
constantes para promover la responsabilidad social de las empresas -tanto por
voluntad propia como mediante el reconocimiento de la responsabilidad directa de
los inversionistas por las actividades que realicen por lo que respeta a los derechos
humanos.

Proteger de ciertas acciones oficiales. Es preciso fortalecer los mecanismos
nacionales, regionales e internacionales de vigilancia de las violaciones de los
derechos humanos puesto que la carrera para ganar inversiones podria conducir a una
carrera hacia las mas bajas normas medioambientales y de derechos humanos. Con
este fin, cabe notar la decision de la Comision de Derechos Humanos de tener en
cuenta las distintas opciones con respecto a un mecanismo de denuncia individual de
la violacion de los derechos econdmicos, sociales y culturales.

Promover medidas en el propio pais de origen. Es importante que se vincule la
liberalizacion de las inversiones con la necesidad urgente y apremiante de que los
paises ricos cumplan su compromiso de proporcionar el 0,7% de su producto
nacional bruto (PNB) como asistencia oficial para el desarrollo, con especial
hincapié en atender las necesidades de inversion y desarrollo de los paises pobres.

Luego, en el informe se estudian algunas de las consecuencias de la privatizacion para los
derechos humanos debido a la participacion del sector privado en el abastecimiento de agua y el
saneamiento.

Por ultimo, se consignan las siguientes posibilidades de estudio y accion:

a)

b)

Contar la promocion y proteccion de los derechos humanos entre los objetivos de los
acuerdos de inversion. Como los Estados tienen responsabilidades internacionales
de promover y proteger los derechos humanos, deben tener en cuenta la posibilidad
de hacer una referencia explicita a la promocion y proteccion de los derechos
humanos entre los objetivos de los acuerdos de liberalizacion de las inversiones.

Garantizar el derecho y el deber de los Estados de regular. La interpretacion en
sentido lato de las disposiciones relativas a la expropiacion podria tener un efecto en
la capacidad y la disposicion de los Estados de regular por motivos de salud,
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seguridad o del medio ambiente. Por consiguiente, se anima a hacer una
interpretacion e incluso declaraciones explicitas de las partes en los acuerdos en que
se reconozca y proteja la responsabilidad de los Estados de realizar los derechos
humanos.

Promover las obligaciones y los derechos de los inversionistas. Es preciso equilibrar
el fortalecimiento de los derechos de los inversionistas en los acuerdos de
liberalizacion de las inversiones y la aclaracion y el cumplimiento de sus
obligaciones para con los particulares y las comunidades.

Promover la cooperacion internacional como parte de la liberalizacion de las
inversiones. Los paises ricos deberian respetar su compromiso de proporcionar
el 0,7% del PNB en calidad de asistencia oficial para el desarrollo como una parte
necesaria de la liberalizacion de las inversiones.

Promover los derechos humanos en el contexto de la privatizacion. Es importante
destacar la necesidad de promover el imperio de la ley -en particular por medio de la
participacion popular, la transparencia, la legitimidad, la igualdad y la rendicion de
cuentas- en los sectores de los servicios esenciales, como en el proceso de adopcion
de decisiones sobre la privatizacion, al igual que en la implementacion y vigilancia
de los acuerdos de concesion del sector privado.

Incrementar el dialogo sobre los derechos humanos y el comercio. Es preciso que
los delegados a la OMC y los delegados que representan a un mismo pais en calidad
de miembros u observadores en la Comision de Derechos Humanos celebren mas
consultas con respecto al nexo existente entre los derechos humanos y el comercio y
en particular la forma de asegurar la coherencia en las politicas y la normativa.

Actividades futuras. Como un posible campo de futuras investigaciones, el Alto
Comisionado interino sugiere que se tomen en consideracion la elaboracion de
metodologias de evaluacion de las consecuencias que tienen en los derechos
humanos los reglamentos o politicas comerciales y de inversion y la asistencia
apropiada que se necesita para ponerlas en efecto.
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Introduction

1. The present report is submitted in response to Sub-Commission resolution 2002/11,
“Human rights, trade and investment”, which requested the High Commissioner to submit a
report on human rights, trade and investment, including specific attention to the human rights
implications of privatization, to the Sub-Commission at its fifty-fifth session.

2. This report is the fourth in a series of reports of the High Commissioner concerning
human rights and trade. At the fifty-third session of the Sub-Commission, the

High Commissioner submitted a report on the human rights implications of the World Trade
Organization (WTO) Agreement on Trade-Related Aspects of Intellectual Property Rights
(E/CN.4/Sub.2/2001/13) and at its fifty-fourth session, the High Commissioner submitted a
report that examined the liberalization of trade in services and its impact on the enjoyment of
human rights (E/CN.4/Sub.2/2002/9). Further, the High Commissioner submitted a report on the
implications of the WTO Agreement on Agriculture for the enjoyment of the right to food and
the right to development to the Commission on Human Rights at its fifty-eighth session in 2001
under the title “Globalization and its impact on the full enjoyment of human rights”
(E/CN.4/2002/54). While this is the first report of the High Commissioner to consider
investment, it is not the first time the Sub-Commission has considered these issues.
Significantly, Sub-Commission experts J. Oloka-Onyango and Deepika Udagama considered the
question of human rights, trade and investment in 1999 in the context of the Organisation for
Economic Cooperation and Development (OECD) Multilateral Agreement on Investment (MAI)
in their working paper (E/CN.4/Sub.2/1999/11). The present report builds on these previous
reports.

3. There is increasing acknowledgement that a complex web of legal obligations
concerning individuals, Governments and investors link human rights, trade and investment.
Given the focus on the relationship between human rights and trade in previous reports, the
present report will concentrate on the relationship between human rights and investment,
considering trade-related concerns only where they are directly related to investment. To do so,
the report first considers the relationship between human rights and investment - a relationship
that is difficult to generalize, depending significantly on the country and sector in question, the
type of investment, and the actions of investors and Governments. The second section examines
the liberalization of investment through investment agreements, reviewing some of the principal
areas of those agreements relevant to the promotion and protection of human rights. The third
section considers some of the issues relevant to promoting and protecting human rights in the
context of investment liberalization, particularly the need to allow flexibility so that States are
able to respect, protect and fulfil human rights through appropriate regulation. This section also
identifies the importance of complementary measures to investment liberalization to ensure the
effective respect for human rights by both States and investors. The fourth section examines the
specific case of water privatization as a means of clarifying the human rights implications of
privatization, as requested by the Sub-Commission in the resolution. Finally, the report sets out
conclusions and recommendations for further work.
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4. As with the previous reports, the Office of the United Nations High Commissioner for
Human Rights (OHCHR) consulted with intergovernmental organizations in the preparation of
the report and shared a first draft of the report with WTO, the World Health Organization
(WHO), the World Bank and the United Nations Conference on Trade and Development
(UNCTAD), as well as relevant experts.

I. HUMAN RIGHTS AND INVESTMENT

5. Investment can be made in a range of sectors, including primary industry, manufacturing
and services, and can take many forms, such as capital, bonds, shares and stocks, personal and
real property, business concessions, technology and intellectual property rights such as patents,
copyright or trademarks. While investors can be both individuals as well as business enterprises,
transnational corporations (TNCs) are the principal actors in foreign investment, the majority of
which are based in developed countries.! Foreign investment can be short term or long term, it
might set up new industries and entities, it might be a merger or acquisition with an existing
enterprise, or it could simply be a share holding. Investment can introduce tangible assets and
technology to set up new factories, production systems or services. This in turn can create
employment, transfer technology and know-how, stimulate local research and innovation, and
improve opportunities for income distribution while at the same time promote trade and
prospects of growth and further global integration.? Significantly, the importance of investment
internationally is growing. UNCTAD has indicated that the flow of outward foreign direct
investment (FDI) alone increased from $1.7 trillion to $6.6 trillion from 1990 to 2001,?
overtaking trade as the leading integrative force in the world economy.? Investment therefore
offers significant potential for generating growth, combating poverty and promoting
development and as such has the potential to contribute to the promotion and protection of
human rights.

6. It is difficult to generalize the effects of investment on the enjoyment of human rights.
The fact that investment can promote trade, growth and development suggests at first glance a
potential correlation between investment and the enjoyment of human rights, particularly
economic, social and cultural rights and the right to development. Perhaps the most direct
benefits flow from the effects of investment on employment. UNCTAD has noted that
investment has generated significant employment in export-oriented labour-intensive activities,
primarily in lower-end manufacturing but also in services,” and there is evidence to suggest that
increases in investment have had positive effects on the participation of women in paid
employment over the past 20 years.® Employment can lead to new skills and the training of
human resources and there is evidence that this can make income distribution less unequal.”
This in turn can have positive impacts on the enjoyment of human rights by empowering people
and creating more equal societies. For women in particular, access to paid employment - even
low-paid employment - could provide a vehicle to increased autonomy both within and outside
the family and could lead to increased pressure for greater social recognition of women’s equal
rights. However, increased employment opportunities for women do not necessarily correlate
with equal rights for women and male workers. To some extent, human rights and investment
could be self-reinforcing. Importantly, while investment offers the opportunity to improve
training and skills, the promotion of the right to education through the national education system
remains the primary means of ensuring a skilled workforce and a vital area of host government
policy to attract investment.® Further, reducing child labour, eliminating discrimination in the
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workplace and promoting collective bargaining are not only important in their own right, they
motivate the labour force and can help attract investment.” Similarly, the promotion and
protection of the right to participation and freedom of information can promote more
accountable, democratic and transparent societies that are also attractive to investors and
investment.

7. However, the effects of investment on the enjoyment of human rights are not uniform
and the potential for investment to affect human rights through stimulating growth and
development will differ depending on the type of investment, the host country, the sector
targeted by investment, the motivations of the investor as well as the policies of both host and
home country. Significantly, different investment transactions will affect growth and
development and potentially human rights in various ways. For example, foreign direct
investment (FDI) setting up new industries or capacities - greenfield investment - can (although
not necessarily) effectively lead to the “crowding in” of local enterprises, increasing business
opportunities and local linkages and stimulating growth and development of underdeveloped or
new industries."® On the other hand, mergers and acquisitions - a more common form of foreign
investment - is more likely to lead to larger foreign investors with strong competitive advantages
increasing market concentration and “crowding out” local investors and entrepreneurs which
could potentially have adverse effects on domestic enterprises, initiatives and even local
employment. This does not have to be the case and in other situations, mergers and acquisitions
might simply be the start of a longer-term and more productive relationship with the local
environment, possibly leading to sequential investment."!

8. On the other hand, while not necessarily always the case, some forms of portfolio
investment, particularly short-term speculative capital flows, are less stable and less productive
than FDI, taking advantage of differences in interest rates and currency instability and offering
fewer long-term benefits for the progressive realization of human rights. In the 1990s several
developing countries experienced surges and reversals of foreign capital flows that destabilized
the local economy, particularly where the reversals were sudden and large.'* Economic
instability in turn can have negative effects on the enjoyment of human rights, straining available
resources in national budgets needed for the progressive realization of economic, social and
cultural rights and the right to development. The independent expert on the right to development
noted that this was the general experience of the East Asian financial crisis in the second half of
the 1990s, although it should be noted that the volatility of short-term capital flows was only one
of many factors that led to the crisis (E/CN.4/2003/WG@G.18/2, para. 30). Significantly, a

United Nations Development Programme (UNDP) report has indicated that the distinction
between FDI and more volatile investments is becoming blurred and investors are increasingly
able to convert bricks and mortar investments into liquid assets which they can rapidly take out
of the country. As such, some forms of FDI might have similar effects to short-term capital
flows in times of crisis."?

9. Similarly, the potential effects of investment on the progressive realization of human
rights differ between countries. In spite of the substantial increases in investment over the

last 10 years, the majority of investment occurs between developed countries, with flows to
developing countries and countries in transition remaining unevenly distributed. Of

the $735 billion of world inflows of investment in 2002, $503 billion went to developed
economies, $205 billion to developing economies and the remaining $27 billion to economies in
transition. Among developing countries, the five largest recipients attracted 62 per cent of the
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total inflows." On the other hand, Africa remains a marginal recipient of FDI, although inflows
did rise from $9 billion in 2000 to more than $17 billion in 2001, the majority of this increase
being concentrated in large projects in Morocco and South Africa."® Similarly, FDI in

the 49 least developed countries (LDCs) was small in absolute terms. While levels rose to

$3.8 billion over 2002 in spite of an overall economic slowdown, LDCs remain marginal
recipients of FDI, accounting for only 2 per cent of all FDI to developing countries

or 0.5 per cent of the global total. For LDCs, official development assistance (ODA) rather than
FDI has a more significant role to play in promoting human rights. However, while ODA
remains the largest component of external financial flows to LDCs, ODA levels have declined in
relative and absolute terms since 1990 with LDCs receiving $12.5 billion in net terms in 2000
compared with $16.8 billion in 1990. Such declines are worrying, and UNCTAD has indicated
that FDI is not a substitute for ODA."®

10. Next, the effects of investment on the enjoyment of human rights can change over time,
leading to progressive improvements in times of prosperity but regressions when investment
flows decrease, particularly where the State has pursued a policy of investment liberalization
without also setting up appropriate social safety nets. In Viet Nam, for example, UNICEF
identified positive effects on children’s rights, particularly the right to a standard of living
adequate for a child’s overall development (Convention on the Rights of the Child, art. 27), due
to economic reforms encouraging foreign direct investment and trade complemented by ODA."
The report notes that savings and investment, rapid expansion of trade and sizeable inflows of
FDI and ODA had led to high real rates of growth in gross domestic product (GDP) which in
turn resulted in greater choice for people and greater opportunity to participate in development.
The report also highlighted the potential of foreign investment to broaden technology and
employment opportunities generally, although it also noted children leaving school to enter the
workforce early. Significantly, available data indicated that economic reforms had helped
reduce poverty from 58 per cent of the population in 1992/93 to 37 per cent in 1997/98.
However, the report also noted a drop in FDI flows over 1998, due to the prevailing financial
crisis, amounting to $3 billion, which had deteriorated previous gains.'®

11. Further, the potential for investment to affect human rights can differ from sector to
sector. For example, opportunities for women and men can differ between sectors, with
opportunities for women appearing to be greater in the manufacturing sector and services sector
but less so in the agricultural sector. In particular, investment in export-oriented industries
(textiles, apparel, electronics, leather goods and food processing) tend to promote higher levels
of women’s employment, potentially improving the enjoyment of their human rights."

Similarly, investment in specific sectors, such as the health, education, water and sanitation
sectors, are likely to have more direct effects on the enjoyment of human rights due to their
direct relationship with specific rights, namely the right to health, the right to education and the
right to water. In particular, where investment is in previously public-owned utilities, investment
could have dramatic effects - both beneficial and less so - on the enjoyment of these rights due to
the differences of approach in service provision between public and private service providers and
their different responsibilities towards the promotion and protection of human rights. Similarly,
investment in manufacturing or services sectors might be more likely to offer potential for
employment and development than investment in the mining sector, given that investment in the
mining sector often has little interaction with the domestic economy, often creates little
employment, and the possibilities of technology adaptation through investment in the mining
sector are small.?’
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12. The effect of investment as a positive force to promote the enjoyment of human rights
depends significantly on the actions of the Government. Traditionally, host country
Governments have taken various active measures to direct investment towards national
development needs. Such measures have included protecting infant industries by restricting the
entry of foreign investors, protecting the domestic economy against the entry of certain forms of
investment, or requiring investors to use certain local materials, to transfer technology and skills,
or to undertake joint ventures with local enterprises. Provided they have been part of an overall
coherent and comprehensive investment strategy, such measures have, in the past, had beneficial
impacts on national development.?! While such measures might help direct investment towards
improved trade, growth and development, additional government action might be needed to
ensure that improvements benefit those whose human rights are most vulnerable, such as the
poor or people living in outlying regions that might not immediately attract investment. In
certain situations, Governments have to introduce or reinforce complementary measures to
investment, such as competition policies, environmental protection standards, taxation measures
and regulations directed towards the fulfilment of human rights, in order to direct investment and
to avoid abuses of market power.

13. Indeed, government action can be an important determinant in the relationship between
human rights and investment. In the past, there has been concern that Governments have
lowered environmental and human rights standards - including labour standards, freedom of
expression and freedom of association - to attract investment. The phenomenon, known as the
“race-to-the-bottom”, has arisen specifically in the context of Economic Processing Zones
(EPZ). While there is little direct evidence to support such “race-to-the-bottom” arguments, the
International Labour Organization (ILO) acknowledges that, as a result of investment, downward
pressure on labour and environmental standards exists and it is difficult to judge the extent to
which foreign investment is inhibiting the socially optimal raising of standards.?? Interestingly,
there is increasing evidence that performing EPZs depend on the existence of complementary
policies, notably policies that aim at enhancing human resources and creating infrastructure.”
ILO has identified “smart” EPZs strategies pursued in some countries that encourage stable
labour relations over poor but potentially volatile labour relations and the production of goods
for export to countries sensitive to labour production methods.?*

14. Not only are host country government policies and measures important; home country
Governments can also play a role in promoting investment in developing countries and
consequently in improving investment’s potential to promote human rights. Home country
Governments can promote investment to developing countries through providing information
and facilitating contacts between potential investors and host countries and providing financial
and fiscal incentives to offset investment risks and to promote technology transfer.?®
Governments of wealthy countries also play an important role in supplementing investment by
meeting their ODA commitments.

15. The effect of investment on the enjoyment of human rights also depends on how
investors manage investment. For example, WHO has identified adverse health effects of
investment and trade in relation to tobacco and infant formula. In the context of tobacco control,
WHO has indicated that the transnational tobacco industry has taken advantage of foreign direct
investment to develop strategic partnerships with local companies which is spreading and
reinforcing worldwide the “tobacco epidemic” - one of the most significant causes globally of
preventable death, killing an estimated 4 million people a year, the majority of whom live in
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developing countries.*® Similarly, the promotion of infant formula in developing countries can
have a negative impact on children’s health where infant formula is promoted in areas that lack
clean water, where parents have difficulties associated with reading or following the mixing
instructions and where there is poor hygiene. WHO has stated, for example, that direct
advertising by corporations of infant formula was singularly inappropriate, noting that it
competes with healthy breastfeeding and favours uninformed decision—making.27 Similarly, a
report of UNICEF has noted that one of the reasons why only 44 per cent of infants in the
developing world are breastfed is due to “unethical” corporate promotion of infant formula.?®
On the other hand, socially responsible investors can help mitigate some of the negative impacts
of investment while promoting its benefits. For example, in the largest oil field project in the
Western Hemisphere, British Petroleum personnel worked directly with affected communities to
diagnose their development needs, prepare plans for some 50 development projects including
schools, health clinics, water supply and sanitation projects, and helped local authorities with the
submission of the projects, most of which were ultimately successful.?

16. Finally, the effect of investment on the enjoyment of human rights depends on how
investors and Governments manage investment together. Two cases illustrate some of the
worst-case scenarios where the actions of Governments and investors can have negative effects
on the enjoyment of human rights. The first concerns a case before the African Commission on
Human and Peoples’ Rights in relation to a communication brought by representatives of the
Ogoni People in Nigeria under the African Charter on Human and Peoples’ Rights
(communication No. 155/96). The communication claimed violations of rights under the African
Charter, including the right to health, the right to a generally satisfactory environment, the right
to dispose of wealth and the right to property, as a result of negligent and intentional acts by the
previous government administration in Nigeria through the State oil company, the majority
shareholder in a consortium with Shell Petroleum. In particular, the Government had failed to
regulate and monitor the actions of the oil companies and had undertaken a succession of violent
military interventions in support of the companies. The acts and omissions of the Government
and oil companies resulted in oil spills and the contamination of the water, soil and air, as well as
the destruction of crops and the livelihoods of the Ogoni people. In May 2002, the Commission
found in favour of the Ogoni people, making orders for compensation.

17. Another case concerns the liability of a foreign investor for human rights violations in
Myanmar. The foreign investor, Unocal, had been involved in a project concerning the
extraction and transportation of natural gas from the Myanmar coast through the interior of the
country towards Thailand. During the project, the Myanmar military forced villagers to act as
porters and to build roads without compensation. The military also confiscated land owned by
villages along the pipeline route without compensation and committed acts of murder, rape,
assault and torture on forced labourers and their families. The villages and other parties brought
proceedings in the United States against the investor for its complicity in the human rights
violations under Californian law as well as under the Alien Tort Claims Act [28 U.S.C. § 1350].
After dismissing the claims in the District Court,”® the Court of Appeals, noting that it was well
known that the military provided security and other services to the project and that Unocal was
aware of this, recently held that there was evidence to raise the issue of whether the investor was
sufficiently aware and involved in the human rights violations to be liable under the Act.

The case has been remanded to the District Court for further consideration (Doe and

Others vélUnocal Corporation and Others, Roe III and Others v. Unocal Corporation and
Others).
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18. The relationship between human rights and investment is therefore subject to many
variables and much depends on the type of investment, the motivations of the investor, the
actions of Governments, and the country and sector in question. Nonetheless, the potential of
well-managed investment to promote the enjoyment of human rights exists and today most
developing countries seek investment as a means of promoting development.** In order to
encourage higher levels of investment, many States have undertaken investment liberalization,
unilaterally, through World Bank/International Monetary Fund (IMF) structural adjustment
programmes, or through the adoption of trade and investment treaties. While the liberalization
of investment through the removal of obstacles to the entry of investment and investors,
strengthening standards of treatment for investors and the establishment of a more stable and
transparent investment environment domestically and abroad is only one factor that determines
investment flows, UNCTAD has identified investment liberalization as one of the long-term
driving forces behind investment behaviour of firms.*

19. However, while the objective of ensuring efficient international production through
lowering barriers to investors might be what drives investors, Governments generally seek higher
levels of investment in order to pursue national development objectives. Thus, the objectives of
investors might focus on freeing up movement of investment and reducing restrictions on how
they invest in order to increase economic efficiency and provide an optimum return on
investment, while the objectives of Governments might focus on attracting certain forms of
investment over others and in directing investment towards specific sectors or activities that
promote long-term national development goals. Meeting these two goals might sometimes
require compromise. From a human rights perspective, it is important to balance these
objectives with a view not only to attracting investment and promoting national development,
but also to achieving economic, social, cultural and political development in which all human
rights and fundamental freedoms can be fully realized, as stated in article 1 of the Declaration on
the Right to Development (DRD).

II. RULES AND POLICIES CONCERNING INVESTMENT
LIBERALIZATION

A. Bilateral, regional and international agreements
concerning investment

20. Agreements concerning investment exist at the bilateral, regional and multilateral levels.
Given the unwillingness of Governments to subject their investment policies to international
rules at the creation of the General Agreement on Tariffs and Trade (GATT), investment rules,
unlike international trade rules, have developed primarily at the bilateral level.** States
originally adopted bilateral investment agreements (BITs) to protect investment in response to
the uncertainty of the cold war and the decolonization period where unilateral government
actions such as asset stripping or nationalization of industries exposed foreign investors to risks,
often without compensation. Since the cold war, States have increasingly viewed BITs as
vehicles for liberalizing investment by reducing constraints on investment opportunities as a
means of attracting investment. Indeed, over the last decade, the number of investment treaties
has grown rapidly and over 2,100 BITs exist today.*® At the regional level, among 172 regional
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trade agreements, several, such as the North American Free Trade Agreement (NAFTA), include
investment rules.*® Further, Western Hemisphere States are currently negotiating the Free Trade
Area of the Americas which includes a mandate to draft a legal framework on investment for the
region.

21. Internationally, there is currently no comprehensive international investment agreement,
although discussions have been ongoing since the 1990s. For example, the member States of the
OECD commenced discussions on a Multilateral Investment Agreement (MAI) during the
second half of the 1990s and had prepared a draft agreement by 1998. The process subsequently
collapsed, however, in part due to concerted pressure from human rights, environmental and
consumer groups. At the time, Sub-Commission experts Mr. Oloko-Onyango and Ms. Udagama
criticized the MAI both for the lack of transparency throughout the negotiating process and for
its failure to take into account several dimensions of States’ affirmative obligations to respect,
protect and fulfil human rights within its substance (E/CN.4/Sub.2/1999/11, paras. 38, 47).

22. While no comprehensive international investment agreement currently exists, several
WTO agreements deal with aspects of investment. For example, the Agreement on
Trade-Related Investment Measures (the TRIMS Agreement) relates to investment in the
manufacturing sector, focusing on discriminatory investment measures such as certain
performance requirements over imported and exported goods. The General Agreement on Trade
in Services (the GATS Agreement) relates, inter alia, to investment in the services sector through
the establishment of certain rules governing the entry and treatment of foreign investment. The
Agreement on Trade-Related Aspects of Intellectual Property Rights (the TRIPS Agreement) has
an investment dimension - but only indirectly - given that increasing shares of corporate
investments are intangible assets such as brands, patents and trademarks, while the Agreement
on Subsidies and Countervailing Measures concerns subsidies but not other investment-related
measures. Consequently, different rules apply to different sectors. For example, while GATS
covers the entry and treatment of investment in the services sector, the TRIMS Agreement
covers only performance requirements over investment in goods but not the entry and treatment
of foreign investors and investments. Proponents of a multilateral investment agreement have
described the current WTO approach as a patchwork of investment rules and as a result promote
the development of comprehensive multilateral rules on investment - a generic set of investment
disciplines that no longer makes artificial distinctions between goods, services, business people
or intellectual property.”’

23. Consequently, WTO member States are considering how to treat investment more
systematically by exploring the possibilities of a multilateral framework agreement on
investment. In 1996, the member States of WTO established a working group on the relationship
between trade and investment at the First WTO Ministerial Conference in Singapore. As a result
of this decision, investment - along with competition policy, trade facilitation and transparency
in government procurement - has become known as a Singapore issue. In 2001, WTO member
States revised the mandate of the working group at the Fourth WTO Ministerial Conference in
Doha. In Doha, ministers mandated the working group to focus on the clarification of: the scope
and definition of such an agreement; transparency; non-discrimination; modalities for
pre-established commitments based on a GATS-type positive list approach; development
provisions; exceptions and balance-of-payments safeguards; consultation and the settlement of
disputes between members (Doha Declaration, para, 22). Further, ministers agreed that
negotiations on a multilateral framework to secure transparent, stable and predictable conditions
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for long-term cross-border investment would take place after the Fifth WTO Ministerial
Conference in Canctin, Mexico, in September 2003 on the basis of a decision to be taken by
WTO members, by explicit consensus (ibid., para. 20). The working group’s mandate as a result
of the Doha Declaration therefore is exploratory and does not, as yet, include a mandate to
negotiate new rules or commitments.

B. Investment rules

24, Investment agreements establish a set of rights and obligations between States in relation
to their treatment of investors and investment. It is commonly stated that, in doing so,
investment agreements establish a set of investors’ rights. However, from a legal perspective, it
is important to distinguish those rights from human rights. National, regional and international
treaties recognize a range of civil, cultural, economic, political and social rights - known as
human rights - that are fundamental to a life of human dignity. Investors’ rights, on the other
hand, are instrumental rights: rights created and modified by States in order to meet certain
economic and developmental objectives. The type of rules and the level of protection to
investors guaranteed under investment agreements will thus vary between agreements although
many investment agreements have common elements. Typically, investment agreements will
have the dual purpose of first protecting investment flows and second encouraging economic
cooperation and the promotion of higher levels of investment flows. Importantly, investment
agreements will establish which investors and which investments come within their scope and at
times will exclude some types of investors - for example partnerships, joint ventures,
not-for-profit organizations or State-owned corporations® or some types of investments - for
example, short-term capital flows or portfolio investment. Examples of rights and protections
granted to investors include:

(a)  Protection against discrimination. The principle of non-discrimination generally
takes two forms - most-favoured nation (MFN) treatment and national treatment. MFN
treatment concerns discrimination between investors and investments from foreign countries.
MFN treatment requires each party to a treaty to grant to every other party the most favourable
treatment that it grants to any other country with respect to “like” investors or the import and
export of “like” investments. On the other hand, national treatment concerns discrimination
against investors and investments from foreign countries in relation to national investors and
investments. National treatment requires each party to a treaty to treat foreign investors and
investments no less favourably than “like” domestic investors and investments once they have
crossed the border and they are part of domestic commerce;

(b) Market access. Investment treaties at times distinguish between treatment of
investors and investment at the point of entering the market, and treatment within the host
country. Thus, a State party to an investment treaty might retain greater flexibility to set the
terms, limitations and conditions for market access which a State must apply without
discrimination. For example, a State party to an investment treaty might wish to screen the entry
of investment or to place restrictions on entry through, for example, imposing limitations on the
extent of foreign ownership of enterprises or by requiring investment to be directed towards joint
ventures with local enterprises. However, once investors and investments have entered the
domestic market, States would undertake to treat them without discrimination;
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(c)  Prohibitions on some State actions. Investment liberalization agreements will
include investors’ rights and certain prohibitions on State actions such as bans on performance
requirements or bans on investment incentives. Bans on performance requirements prevent host
countries from imposing requirements on investors that might be directed towards employment
generation, the use of local materials, requirements to transfer technology or entry into
partnerships, or joint venture with local enterprises. While a State might impose performance
requirements in the interests of local development, performance requirements can limit the
economic efficiency and profits of an investment. Apart from performance requirements,
investment agreements will often impose bans on the use of investment incentives such as loans
and tax rebates. Investment agreements will also often include other matters such as prohibitions
on senior management nationality requirements, rights to transfer profits, revenues and dividends
out of the host State and compensation for acts of war or civil strife;

(d)  Protection against expropriation of an investment. Similarly, investment agreements
will protect investors and their investment against expropriation unless expropriation is subject
to compensation by the host Government for the loss of the investment. In NAFTA, for
example, the agreement prohibits parties from directly or indirectly nationalizing or
expropriating an investment of an investor of another party or to take a measure tantamount to
nationalization or expropriation except for a public purpose, on a non-discriminatory basis, in
accordance with due process and with compensation based on the fair market value of the
expropriated investment (art. 1110).

25. Taking into account the need to balance States’ right to regulate with investors’ rights,
investment agreements will also establish certain exceptions to their application, giving States
some flexibility to protect the public interest and promote development. For example,
agreements will often provide for general exceptions in the public interest typically relating to
the protection of public morals, public order, national security, as well as human, animal and
plant life. Similarly, country-specific exceptions might be available. In GATS, for example, the
specific obligations of national treatment and market access apply only to those service sectors
identified and scheduled by each WTO member. Thus, a full commitment on “market access”
would prohibit a country from limiting access to its servicing markets. However, a country may
determine the limitations, conditions and terms of market access - or application of national
treatment - that fall short of full access. This gives each country some flexibility to moderate
liberalization according to national needs although it is important to underline that this flexibility
is subject to the overall objective of each country achieving the progressive liberalization of
trade in services over subsequent negotiations in the WTO (art. XIX).

26. Finally, investment agreements will establish the means of resolving disputes. These will
often take two forms - a State-to-State mechanism and an investor-to-State mechanism. A
State-to-State mechanism allows one party to an investment agreement to bring a complaint
against another State party to the agreement before a panel of specially appointed trade experts
who interpret the provisions of the treaty and issue a report. The WTO dispute settlement
mechanism is perhaps the best known State-to-State mechanism. In the case of the WTO
mechanism, the initial panel decision is subject to appeal to the WTO Appellate Body. If the
State party to a dispute fails to abide by a decision, the other State party may impose trade
sanctions on the State in breach upon authorization of the Dispute Settlement Body. The second
form of dispute settlement mechanism is the investor-to-State mechanism which allows investors
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to bring a complaint against a State party to an investment treaty. Investors may bring a
complaint against a State party through recognized arbitration processes such as the International
Centre for the Settlement of Investment Disputes (ICSID) or the United Nations Commission on
International Trade Law.

27. The discussions on investment in the WTO Working Group on the Relationship between
Trade and Investment have considered many of the issues outlined above. While much of the
discussion has focused on the mandate outlined by WTO ministers in the Doha Declaration,
there has also been some discussion on broadening the mandate to include other issues including
a prohibition on performance requirements. Of particular relevance to the promotion and
protection of human rights in the context of investment has been the Working Group’s
discussion on the development dimension, which the Working Group has considered as an issue
that cuts across all the issues within its mandate. However, as yet there does not appear to be
agreement on whether the WTO members will negotiate an international investment agreement
nor on what such an agreement would contain. In particular, WTO members link discussions on
investment liberalization to other aspects of the Doha Declaration agenda including special and
differential treatment for developing countries and increasing market access for developing
country agricultural products. Agreement in one area is generally subject to agreement on the
overall WTO agenda.

II1. THE HUMAN RIGHTS IMPLICATIONS OF
INVESTMENT LIBERALIZATION
A. Human rights and investment liberalization

28. In liberalizing investment, States have had to deal with the reality that host country
objectives in relation to investment might differ from those of investors: while Governments
seek to spur national development, investors seek to enhance their own competitiveness and
market share in an international context.* Much of the debate in the context of investment
liberalization has focused on achieving the right balance between States’ “right to regulate” and
investors’ rights. On the one hand, States have promoted investors’ rights - rights of entry,
rights to use investment without unnecessary restrictions, protection against expropriation and so
on - as a means of attracting higher levels of investment. On the other hand, States have
exercised their “right to regulate” in order to protect infant industry by restricting entry of
foreign investors, protecting foreign exchange and balance of payments by regulating the entry
of investment, guiding investment towards longer-term development through the use of
performance requirements, local content requirements, transfer of technology clauses or local
innovation requirements, and by protecting against market abuses by investors through
competition policy, environment regulation and labour standards.

29. The promotion and protection of human rights adds a new dimension to this debate - that
of the promotion and protection of the human rights of individuals and groups. The Universal
Declaration on Human Rights, the International Covenant on Economic, Social and Cultural
Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR), amongst
other treaties, recognize a series of civil, cultural, economic, political and social human rights
carrying corresponding obligations on States - most of which can be affected, one way or
another, by investment. Consequently, to the extent that investment affects these rights, the
obligations on States in relation to individuals and groups should also be considered within the
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context of rights and obligations between States and towards investors. The Committee on
Economic, Social and Cultural Rights has adopted a classification of those obligations as the
obligations to respect, protect and fulfil human rights (see, e.g., E/C.12/2002/11, paras 21-29):

(a)  The obligation to respect. The obligation to respect requires States to refrain from
interfering with the enjoyment of economic, social and cultural rights;

(b)  The obligation to protect. The obligation to protect requires States to prevent
violations of economic, social and cultural rights by third parties;

(¢c)  The obligation to fulfil. The obligation to fulfil requires States to take appropriate
legislative, administrative, budgetary, judicial and other measures towards the full realization of
economic, social and cultural rights.

30. While national Governments have the primary responsibility to respect, protect and fulfil
human rights, the international community’s responsibilities towards human rights should also
be considered in the context of investment liberalization. To this end, States have committed to
international cooperation and assistance to promote human rights (Charter of the United Nations,
Arts. 55, 56); ICESCR, arts. 2 (1)) and to create a social and international order through which
all human rights and fundamental freedoms can be fully realized (UDHR, art. 28).

B. States’ right and duty to regulate

31. Considering investment liberalization from the perspective of the promotion and protection
of human rights therefore brings a new dimension to the discussion. In short, as far as
investment agreements concern human rights issues, States’ right to regulate is in fact a duty to
regulate. As noted above, States’ responsibilities towards human rights include an obligation to
fulfil human rights through appropriate legislative and other measures. Article 2 (3) of the
Declaration on the Right to Development establishes that “States have the right and the duty to
formulate appropriate national development policies that aim at the constant improvement of the
well-being of the entire population and of all individuals, on the basis of their active, free and
meaningful participation in development and in the fair distribution of the benefits resulting
therefrom”. In the context of investment liberalization agreements, States’ right and duty to
regulate raises the following issues:

(@)  The need to regulate some forms of investment. While in some cases investment
offers important opportunities for the progressive realization of human rights, this is not always
so and short-term or volatile capital flows and even longer-term investment in some cases might
deserve closer regulation by States. There is evidence to suggest that the instability in
international lending and speculative capital flows have led to financial crises and consequent
social and political problems in the past and that States can avoid and mitigate such effects
through the use of capital controls.*” The liberalization of foreign capital flows through
deregulation of the domestic financial sector can, however, restrict traditional instruments of
macroeconomic policy that might limit capital mobility such as restrictions on foreign ownership
of domestic stocks and bonds, restrictions on overseas borrowing by domestic financial and
non-financial institutions, and the imposition of higher tax rates on foreign speculative capital
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flows. Thus, in implementing their economic and development policies, countries might wish to
accept different rules concerning the treatment of different types of foreign investment.*' While
it is important to note that while introducing barriers to short-term or portfolio investment will
also potentially penalize and possibly deter investment that can be productive and long term and
therefore desirable, those losses need to be weighed against the consequences of excessive
liberalization on the enjoyment of human rights;

(b)  The flexibility to use some performance requirements and other measures.
Maintaining flexibility in the use of certain performance requirements such as employment or
local content requirements could be appropriate at times to promote the right to culture of
particular cultural or linguistic minorities, or to respect the principle of non-discrimination
through the introduction of affirmative action schemes to promote employment opportunities for
disadvantaged or under-represented people. Take, for example, the National Water Act of the
Republic of South Africa (Act No, 36 of 1998). In the context of post-apartheid South Africa,
the Act envisages favourable treatment to racial minorities to redress the results of past racial and
gender discrimination in the issuance of water licences. While such a measure could favour
certain nationals over foreigners - including foreign investors that might seek access to water as a
means of providing water and sanitation services - this might be necessary as a means of dealing
with de facto discrimination. However, the normal application of national treatment prohibits
measures that give better treatment to a “like” national investor or investment over a foreign
investor or investment. Given that a foreign investor in the water and sanitation sector might
seek a licence over water as part of its operations, the foreign investor might view such a
measure as discriminatory against it, despite the fact that the measure is intended to promote
equality and diminish racial discrimination rather than act as a barrier to investment. Much
would in fact depend on the interpretation of “like”. Similarly, it might be argued that such
measures are performance requirements (local content). It will therefore be important to protect
the use of such measures in investment agreements.

(¢c)  The flexibility to withdraw investment liberalization commitments in light of
experience. Investment liberalization from a human rights perspective requires a careful
balancing of States’ rights and investors’ rights with a view to promoting respect for human
rights and development. Getting the right balance could take time, and furthermore might
change over time. Importantly, States should not enter into commitments in investment
agreements that might threaten the enjoyment of human rights. Consequently, it will be
important to undertake human rights impact assessments prior to undertaking commitments to
liberalization investment. Further, at times, modification of commitments to liberalize
investment might be necessary to protect against unforeseen consequences of liberalization
which disproportionately affect the poor, disadvantaged or vulnerable. Thus, it will also be
important to undertake human rights assessments of the impact of the implementation of
commitments after the adoption of investment agreements. To this end, a human rights approach
to investment liberalization raises the question of what degree of flexibility is appropriate with
respect to withdrawing commitments to investment liberalization where human rights impact
assessments indicate that this would be necessary to promote and protect human rights. At
times, liberalization agreements allow commitments to be withdrawn. For example, article XXI
of GATS allows a country to modify or withdraw a commitment after three years have elapsed
from the date the commitment came into force. However, GATS also obliges the country to
enter into negotiations for compensation with any country affected by the modification if
requested to do so. While compensation might be appropriate in some cases, a human rights
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approach would raise the question as to the effect that a requirement to give compensation, or a
threat of compensation, might have on the ability or willingness of a State to take the necessary
action to promote and protect human rights. Importantly, a human rights approach would seek to
avoid the situation where a requirement to pay compensations might discourage States from
taking action to protect human rights - such a situation could reinforce the status quo or
exacerbate human rights problems. Establishing a direct link between withdrawing
commitments and promoting human rights obligations might be an important consideration to
bear in mind in allowing flexibility to modify commitments and in determining the
appropriateness of compensation case by case;

(d)  The flexibility to introduce new regulations to promote and protect human rights.
Introducing new regulations to promote human rights is an important aspect of States’ duty to
fulfil human rights. As economic, social and political conditions change, it is appropriate that in
response States might introduce appropriate regulations strengthening protection for human
rights. However, there is increasing concern about investors’ use of “expropriation provisions”
to protect investments against new measures to protect the environment and to promote human
rights. Expropriation provisions do not prohibit government regulatory action. However, they
do require compensation to the investor where the regulation directly or indirectly expropriates
an investment or is tantamount to expropriation. Such compensation should be equivalent to the
fair market value of the expropriated investment immediately before the expropriation took
place. The extent of what constitutes direct expropriation, indirect expropriation or a measure
tantamount to expropriation of an investment is unclear. Traditionally, investment treaties
introduced expropriation provisions to protect investors against arbitrary nationalization of
industries and destruction or deprivation of property. However, cases under the NAFTA
investor-to-State dispute mechanism suggest broader interpretations are possible. That being so,
it will be important to safeguard measures directed towards improving respect for human rights
within such interpretations.

32. The relationship between expropriation provisions and the protection of human rights
warrants particular attention as existing cases suggest that investor-to-State tribunals are willing
to interpret such provisions broadly, which could affect States’ ability to regulate in favour of
human rights. For example, in 1997, the Government of Canada had introduced a ban on the
import of the additive methylcyclopentadienyl manganese tricarbonyl (MMT). The Government
justified the ban primarily on the ground that it had not adequately assessed toxic qualities of
MMT. Ethyl Corp., the only manufacturer of the substance in the world, commenced
proceedings against the Government of Canada including a claim that the introduction of the ban
was an expropriation of its investment or, alternatively, that it was “tantamount” to expropriation
of its investment. The parties subsequently settled the proceedings and the Canadian
Government withdrew the legislation, paid $13 million for costs and lost profits while the
legislation was in place and gave Ethyl Corp. a letter authorizing the use of MMT, stating that
there was no scientific evidence of any health risk or any impact on car exhaust systems

(Ethyl Corp v. Canada).42

33. Inasubsequent case under NAFTA, a waste management business, Metalclad Corp.,
brought proceedings against the Government of Mexico, amongst other things claiming
expropriation of its investment. In 1993, Metalclad had purchased a local waste management
company with a view to building and operating a full hazardous waste landfill facility. The
project was subject to the issue of permits from the municipal, State and federal levels of
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Government. The municipality had previously denied the permit to the local company, however,
Metalclad continued with the purchase after receiving the State and federal permits and upon
assurances from the federal Government that the municipal permits were not necessary.
Metalclad commenced the project. The municipal authorities, however, never issued the
required permits for a number of reasons, including environmental concerns, and the fact that a
great number of local inhabitants opposed the granting of the permit. Finally, the State
authorities issued an Ecological Decree declaring the area a natural reserve for the preservation
of rare cactus, forcing the waste management project finally to close.

34. Metalclad claimed, amongst other things, compensation from the Mexican Government
under NAFTA article 1110 due to the expropriation of its investment. The tribunal made a series
of findings including that the Mexican Government took a measure tantamount to expropriation
by participating or acquiescing in the municipalities’ unfair and inequitable treatment in denying
Metalclad the right to operate the landfill. Further, the tribunal held that, while not necessary to
its findings, the Ecological Decree was a further ground for a finding of expropriation. The
tribunal ordered Mexico to pay $16.7 million in compensation. Mexico sought statutory review
of the decision and the Government of Canada intervened in the proceedings. A judge of the
Supreme Court of British Columbia held that the problems of transparency on behalf of the
Mexican authorities were not requirements for compliance with the expropriation provisions and
so there was no act of expropriation prior to the Ecological Decree. On the other hand, the judge
upheld the tribunal’s finding that the Ecological Decree expropriated Metalclad’s investment on
the basis that the tribunal’s conclusion was not patently unreasonable - the requirement to set

aside the tribunal’s award. In doing so, however, the judge stated that the Tribunal had given:*

“... an extremely broad definition of expropriation for the purposes of article 1110. In
addition to the more conventional notion of expropriation involving a taking of property,
the Tribunal held that expropriation under the NAFTA includes covert or incidental
interference with the use of property which has the effect of depriving the owner in whole
or in significant part, of the use or reasonably-to-be expected economic benefits of
property. This definition is sufficiently broad to include a legitimate zoning of property
by a municipality or other zoning authority.”

35.  Such broad interpretations of expropriation provisions could have direct consequences for
regulations intended to promote and protect human rights. While these two cases focused on
environmental protection, government action in relation to chemicals and toxic wastes has
flow-on effects in relation to the enjoyment of human rights such as the right to health or the
right to water. The decisions raise questions about the assumptions of responsibility - moral or
legal - for actions that could negatively affect human rights or the environment. One
commentator has suggested that broad interpretations of expropriation provisions could reverse
the established tenet of environmental policy that the polluters should bear the cost of their
pollution rather than be paid not to pollute.** To the extent that broad interpretations of
expropriation provisions could affect States’ willingness or capacity to introduce new measures
to promote and protect human rights, then the use and interpretation of expropriation provisions
is a cause of concern. Specifically, it will be important to avoid a situation where the threat of
litigation on the basis of broadly interpreted expropriation provisions has a “chilling effect” on
government regulatory capacity, conditioning State action to promote human rights and a healthy
environment by the commercial concerns of foreign investors. While human rights should not
provide a shield to protect unwarranted protectionism, administrative failures or unfair treatment,
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neither should they be made subject solely to an economic calculus. Consequently, it will be
important to ensure that interpretations of these and other provisions in investment agreements
place human rights and environmental considerations centrally within their reasoning where
relevant.

C. Complementary measures to promote human rights
in the context of investment liberalization

36. Apart from maintaining a Government’s right and duty to regulate, there are certain
complementary issues that would help promote human rights within the context of investment
liberalization.

37. Balancing investors’ rights with obligations. Investors’ rights are instrumental rights. In
other words, investors’ rights are defined in order to meet some wider goal such as sustainable
human development, economic growth, stability, indeed the promotion and protection of human
rights. The conditional nature of investors’ rights suggests that they should be balanced with
corresponding checks, balances and obligations - towards individuals, the State or the
environment. While investment liberalization has focused on the definition of investors’ rights,
balancing those rights with States’ “right to regulate”, discussions over investment liberalization
have paid less attention to parallel discussions in the United Nations, OECD and ILO defining
investors’ obligations towards individuals.*® Yet this risks skewing investment liberalization in
favour of investors’ rights, losing sight of their conditional nature, possibly to the detriment of
the rights and interests of other actors.

38. Two approaches to defining investors’ obligations are relevant. First, measures to
encourage corporate social responsibility on a voluntary basis are taking on increasing
importance. The Secretary-General’s Global Compact, launched in 1999, provides a platform
for encouraging and promoting good corporate practices and learning experiences in the areas of
human rights, labour and the environment and the basis for a structured dialogue between the
United Nations, business, labour and civil society on improving corporate practices. In relation
to human rights, the Global Compact proposes that enterprises develop human rights criteria for
market entry, explicit human rights policies to protect workers, undertake human rights impact
assessments of their business activities, engage with Governments, labour and civil society on
human rights issues, ensure programmes to promote the right to health of employees, and ensure
that security arrangements do not contribute to human rights violations. Another voluntary
initiative is the OECD Guidelines for Multinational Enterprises. The member States of the
OECD adopted the non-binding Guidelines in 1976 as part of the Declaration on International
Investment and Multinational Enterprises and have since revised them in 1991 and 2000.
Significantly, the 2000 revision included references encouraging multinational enterprises to
respect human rights set out in the UDHR. The current Guidelines aim to promote the positive
contributions multinationals can make to economic, environmental and social progress in OECD
member countries with increasing interest from some developing countries. Further, the OECD
Guidelines aim to assist adhering countries in the process of investment liberalization by
promoting responsible multinational enterprises.*®

39. However, while voluntary codes are significant in promoting human rights approaches
amongst willing investors, there is also recognition of the need to balance voluntary corporate
social responsibility initiatives with the strengthening of investors’ accountability for their



E/CN.4/Sub.2/2003/9
pagina 23

actions as they affect individuals and communities. This raises complex questions for human
rights law which has traditionally focused on the relationship between the individual and the
State. However, as investors become more powerful vis-a-vis States and as more becomes
known of how their actions can affect the enjoyment of human rights, attempts to define
investors’ obligations towards individuals and communities are taking on greater significance.
As the High Commissioner recently stated in the context of the recent Group of Eight (G8)
meeting: “respect for the Universal Declaration is an imperative for Governments; it should be
obligatory for business”.

40. The Sub-Commission is considering draft Norms on Responsibilities of

Transnational Corporations and Other Business Enterprises with regard to Human Rights
(E/CN.4/Sub.2/2003/12). The draft norms set out particular obligations of investors including
the obligation to respect the right to equal opportunity and non-discrimination, the right to
security of persons, workers’ rights, and national sovereignty, consumer protection and
environmental protection. The draft norms include provisions regarding periodic monitoring by
the United Nations, periodic evaluation by corporations, as well as reparation, restitution,
compensation and rehabilitation for any damage done or property taken as a result of violations
of human rights. Other initiatives relevant to defining more direct investors’ obligations include
the OECD’s Convention on Combating Bribery (1997) which outlaws cross-border bribery and
other corrupt practices, establishing bribery of a foreign public official as a criminal offence.?’
Importantly, the strengthening of investors’ accountability towards individuals and communities
might be a means of balancing the strengthened protection of investors’ rights through
investor-to-State dispute mechanisms with the protection of human rights vis-a-vis investors.

41. Protecting against certain actions by Governments. As noted above, positive impacts of
investment on the enjoyment of human rights depend considerably on the actions of
Governments. In some cases, Governments have relaxed human rights and environmental
standards in a “race-to-the-bottom” to attract investment. To avoid such cases, it will be
important to ensure adequate legal protections for individuals and communities affected by such
government actions. The provision of effective and comprehensive human rights dispute
settlement mechanisms will provide a key element in a strategy to avoid a possible
“race-to-the-bottom” in the protection of human rights and environmental standards. While
national protection systems differ between countries, international mechanisms to deal with
individual complaints of human rights violations are uneven. The Human Rights Committee has
the authority to hear individual complaints in relation to civil and political rights while the
Committee on the Elimination of Discrimination against Women (CEDAW) has the authority to
consider individual complaints of women in relation to discrimination in the exercise of their
human rights, including economic, social and cultural rights. The ILO has a series of
mechanisms such as the Committee on Freedom of Association and its Fact-Finding and
Conciliation Committee to consider complaints in relation to certain labour rights; however,
these do not allow individual complaints nor do they address the interdependence of human
rights owing to their focusing solely on labour standards. However, there is currently no
international mechanism to consider complaints on all aspects of economic, social and cultural
rights. On the other hand, under investment agreements, investors have recourse to international
redress against States and States have redress against other States. This risks skewing the
balance of protection in favour of investors, which in turn could lead to investment decisions
favouring the interests of investors over the human rights of individuals and communities who
could remain voiceless in the event of a conflict of interests and rights. To this end, it is relevant
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to note the recent decision of the Commission on Human Rights to establish a working group to
consider options for the elaboration of an individual complaints mechanism under the ICESCR
(resolution 2003/18, paras. 12, 13). States could also raise their human rights obligations where
relevant in any disputes under investment agreements.

42. Promoting home-country measures. While liberalization might attract investment for some
countries, the figures demonstrate that this is not always the case and LDCs and many African
countries still attract only low levels of investment. This is because liberalization is only one
factor that influences investment decisions - other determinants of investment include size of
markets, infrastructure, political and economic stability, labour productivity, the quality of health
and education and the quality of institutions, including their transparency.*® Countries trying to
attract finance for development that do not have these prerequisites will not necessarily benefit
from investment liberalization on its own. Instead, home countries to investment, particularly
industrialized countries, have a responsibility to promote development-friendly investment to
these countries, promote public-private partnerships to encourage investments towards poorer
countries, support the capacity of poorer countries to participate in international forums and
support capacity-building through technical assistance so that poorer countries have the means of
developing investment policies that attract the right investments.*’

43. More importantly, home countries should complement investment through the provision of
ODA. This requires not only maintaining ODA levels but increasing them significantly to meet
the target, affirmed in the Millennium Declaration Goals, of 0.7 per cent of GNP. Indeed, if each
member country of the Development Assistance Committee contributed 0.7 per cent of its GNP
as ODA, nearly US$ 160 billion would be released.>® However, few countries have met this
target and “there are serious questions about the directions in which ODA flows” with little
actually reaching the poorest countries.>® This provides little comfort for poor countries
currently engaged in discussions over whether to negotiate an international investment
agreement that are in need of finance for development and that attract low levels of investment.
While the overriding focus of ODA should be on development and poverty alleviation, it is also
relevant to note that ODA and investment can be complementary where ODA focuses on
creating infrastructure and promoting good governance provides a means of attracting private
investment. Significantly, poorer countries also need to have the capacity to absorb investment
if investment is to work towards the promotion and protection of human rights and ODA directed
towards improving infrastructure is relevant in this regard. Increasing ODA for these countries -
for development, poverty alleviation and technical assistance - is therefore an urgent and
pressing need. States could consider including among home-country obligations in investment
agreements the inclusion of the ODA target of 0.7 per cent of GNP as a necessary complement to
investment liberalization.

IV. THE HUMAN RIGHTS IMPLICATIONS OF PRIVATIZATION

44, The privatization of previously public owned utilities has motivated increases in foreign
direct investments in many regions in recent years.”> On the one hand, privatization can promote
investment into failing essential services in need of new technology, infrastructure and
management and can play an important role in modernizing sectors such as
telecommunications.> On the other hand, privatization can lead to market concentration
amongst large corporations and the crowding out of smaller firms.>* As already noted in
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previous reports of the High Commissioner, privatization can, in some cases, lead to: the
establishment of a two-tiered service supply with a corporate segment focusing on the healthy
and wealthy and an underfinanced public sector focusing on the poor and sick; brain drain from
the public to higher paying private sector; an overemphasis on commercial objectives at the
expense of social objectives; and an increasingly large and powerful private sector that can
threaten the role of the Government as primary duty bearer of human rights by subverting
regulatory systems through political pressure (E/CN.4/Sub.2/2002/9). Given the need to attract
investment into all sectors, including essential services related to the enjoyment of human rights,
the question from a human rights perspective is how to optimize the benefits of investment while
minimizing the challenges of privatization to individuals and communities, particularly those
who are poor, disadvantaged or vulnerable.

45. The privatization of the water and sanitation sector has provoked significant discussion in
the context of the right to water. Increasing investment in the water and sanitation sector is
possibly the most pressing issue facing the realization of the right to water today. Investment in
water comes primarily from a mixture of sources including water users (households, farmers,
businesses), Governments (through tax earnings), aid donors and the private sector (both national
and international), with the overwhelming bulk of investment coming from domestic public
sources.”™ While figures are difficult to estimate, one analysis suggests that public funding of the
water sector has remained static since the mid-1990s, with ODA falling from $3.5 billion a year
in 1996-1998 to $3.1 billion a year in 1999-2001 and international private investment and
commercial bank lending in water and sewerage projects fluctuating widely from $2 billion

in 1998 to $7 billion in 1999 and to $4.5 billion in 2000 - although overall, private sector
investment appears to be increasing.”® If the international community is to meet the Millennium
Declaration commitments to reduce by half the proportion of people without sustainable access
to safe drinking water and access to basic sanitation by 2015, it will have to increase investment
in the water and sanitation sector considerably. One estimate suggests that meeting the
commitment on safe drinking water alone will require an extra annual investment of at least
$10 billion.*” Another estimate suggests the need for additional annual investment of $8 billion
for water supply and $17 billion for sanitation in order to meet the target of universal coverage.5
In recognition of the need to improve the situation, Ministers of States, in the context of the
recent Third World Water Forum, agreed in their Declaration to “redouble ... collective efforts
to mobilize financial and technical resources, both public and private” to achieve the Millennium
Declaration Goals (para. 16).

8

46. As part of this effort, many actors are increasingly considering private sector
participation as a source of investment in the water and sanitation sector.” Private sector
participation in the water and sanitation sector involves several actors and can take many forms.
For example, private sector participation might involve the full transfer of ownership of public
assets to the private sector, or it might be partial, referring to the delegation of certain activities
and services to the private sector with the public sector maintaining varying levels of control and
ownership over assets. While the terms privatization and private sector participation often evoke
foreign investment through multinational corporations, domestic corporations and the informal
private sector such as small-scale providers, entrepreneurs and water vendors also participate in
the provision of water and sanitation in many countries. Indeed, international private sector
participation is relatively low while domestic private sector participation is significant in many
countries. Estimates suggest that the international private sector reached only 5 per cent of the
global population in 2001 although this figure could increase to 35 per cent by 2015.%° On the
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other hand, in developing countries, the informal private sector services more than 50 per cent of
users.”! In terms of investment (as opposed to private sector participation), international private
sector investment in the water and sanitation sector has lagged behind other international private
sector investments in sectors such as telecommunications, power, gas and hydro, particularly due
to the low potential for returns and the high capital intensity which delays return on
investments.®* International private sector investment makes up some 10-15 per cent of
investment in the sector while domestic private sector investment is even lower, representing
only 5 per cent of investment in the water and sanitation sector.*

47. While promoting investment through private sector participation in the water and
sanitation sector might be a possible strategy to upgrade the sector, there is concern that private
sector participation might threaten the goal of basic service provision for all, particularly the
poor, and transform water from being an essential life source to primarily an economic good.
The Committee on Economic, Social and Cultural Rights has recently recognized that the human
right to water “entitles everyone to sufficient, safe, acceptable, physically accessible and
affordable water for personal and domestic use” (E/C.12/2000/11, para. 2), setting out the
following elements that indicate whether water is adequate for human dignity (E/C.12/2000/11:
para. 12):

(a)  Availability - the water supply for each person must be sufficient and continuous for
personal and domestic uses, such as drinking, sanitation, washing clothes, and food preparation
in accordance with relevant WHO guidelines;

(b)  Quality - water required for personal and domestic use must be free from
micro-organisms, chemical substances and radiological hazards and of an acceptable colour,
odour and taste for personal and domestic use;

(c) Accessibility - water should be physically acceptable, economically accessible in that
it is affordable for all and accessible without discrimination. Further, information on water must
be accessible and everyone has the right to seek, receive and impart information concerning
water issues.

48. Some of the concerns in relation to private sector participation on the enjoyment of the
right to water stem from a perceived overemphasis by the private sector on economic
imperatives such as profitability to the detriment of social and cultural objectives. In particular,
there are concerns that private sector participation will improve services for those who can afford
them and neglect those who cannot such as the poor or people living in outlying regions.*
Similarly, there are concerns that economic efficiency could lead to increases in water tariffs
which could have a disproportionate effect on poor people.*® Another issue of concern is that the
private sector over-emphasizes short-term profit to the detriment of longer-term sustainability of
water and sanitation projects.®® However, experience can differ between countries and
generalized conclusions on the effects of private sector participation on the right to water are
difficult to draw. In some cases, private sector provision has reduced water rates.®” Similarly,
while high tariffs can obstruct poor people from accessing or improving access to water and
sanitation, low or no tariffs are not always appropriate either, leading to higher levels of debt and
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low levels of resources to invest in infrastructure.®® Further, not only the private sector but also
the public sector has neglected poor communities. In some cases, public sector authorities have
also been prone to evaluate problems in the water and sanitation sector in economic and financial
terms, with social considerations being introduced only after concerted public pressure.®

49. In light of the urgent need to attract investment to the water and sanitation sector, the key
question from a human rights perspective therefore is: How can States ensure available and
accessible water of quality in light of the imperative of increasing investment - public or private -
in the sector? Where the State decides to engage the private sector, the Committee on Economic,
Social and Cultural Rights has underlined that States have responsibilities to ensure that “water
should be treated as a social and cultural good and not primarily as an economic good”
(E/C.12/2002/11, para. 11). More specifically, the State must:

(a) Prevent the private sector from interfering with the enjoyment of the right to water
(E/C.12/2002/11, para. 23) or from compromising equal, affordable, and physical access to
sufficient, safe and acceptable water (E/C.12/2002/11, para. 24);

(b) Prevent companies based in their territory from violating the right to water in other
countries (host countries to investment) (E/C.12/2002/11, para. 33);

(c) Regulate the private sector to prevent infringements of the right to water including
through laws; to prevent contamination and inequitable extraction of water; to regulate and
control water service providers; and to protect water distribution systems (E/C.12/2002/11, para.
44 (b)). Similarly, States must regulate to ensure that the private sector is fully aware of and
considers the importance of the right to water in the fulfilment of its duties (E/C.12/2002/11,
para. 49) and to adopt legislation setting out intended collaboration with the private sector
(E/C.12/2002/11, para. 50);

(d) Ensure adequate accountability measures in relation to the private sector such as the
imposition of penalties for non-compliance (E/C.12/2002/11, para. 24).

50. Private sector participation in the water and sanitation sector - as with public sector
provision - has produced successes and failures. In Uganda, successes in private sector
participation have resulted in the implementation of village-level water supply projects by
private contractors on a massive scale across the country and the connection of about 1 million
people to wells between 1998 and 2001.7° In contrast, the provision of services free of charge by
the public sector in the United Republic of Tanzania not only crippled the water system, it has
pushed the country deeper into debt, leaving at least 120,000 households in one of the poorest
areas of the capital completely unconnected.””

51. However, in some cases, private sector participation has led to real problems from a
human rights perspective. In Cochabamba, Bolivia, the water and sanitation sector had suffered
in public hands. While international aid had assisted some communities to dig wells and
establish water cooperatives, water purity was often poor, there was chronic water shortage and
the poorest neighbourhoods were not connected to the water mains. In 1999, the Bolivian
Government conducted an auction of the Cochabamba water system which drew only one
bidder - a consortium called Aguas del Tunari, the controlling partner of which was wholly
owned by a foreign investor, Bechtel Corporation. The concession agreement gave the



E/CN.4/Sub.2/2003/9
pagina 28

corporation exclusive rights to the water, a guarantee of a minimum 15 per cent return on its
investment, and allowed the corporation to install water meters and charge for water. Shortly
afterwards, water tariffs increased with a view to expanding and upgrading the water network.
However, the company shortly introduced increases of up to 35 per cent and cut people off from
water connections if they did not pay their bills. This in turn led to violent demonstrations and,
ultimately, the departure of the water company and a reversal of the Government’s decision to
liberalize the water supply. The Government assumed responsibility for the provision of water
services, but services still require enhancement.”” The foreign investor since commenced
proceedings against the Bolivian Government before the International Centre for the Settlement
of Investment Disputes under the bilateral investment agreement between the Netherlands and
Bolivia. The arbitration is ongoing.”

52. This case, while not necessarily the rule, does raise serious questions for the enjoyment
of the right to water. According to the Committee on Economic, Social and Cultural Rights, the
obligation to respect the right to water includes refraining from arbitrary or unjustified
disconnection or exclusion from water services and from increasing the price in water to the
extent that it is unaffordable (E/C.12/2002/11, para. 44). Similarly, the obligation to protect the
right to water requires States to take necessary measures within their jurisdiction to prevent
infringements of the right to water by third parties and to regulate effectively and control water
service providers (E/C.12/2002/11, para. 44). The actions of the investor also raise questions of
corporate social responsibility in the context of providing water services. Further, the process of
awarding the initial concession agreement between the Government and the private service
supplier raise fundamental questions of the rule of law. Participation, transparency and
accountability are some of the principal components of the rule of law, yet in the Cochabamba
case, the parties negotiated the concession agreement without adequate public consultation. For
example, effective participation in public affairs is not only an essential governance issue, it is a
human right (ICCPR, art. 25). This requires not only periodic and genuine elections but also
institutions and mechanisms that are close to the people themselves so that people are
empowered to change their own lives, improve their own communities, influence their destinies
and hold accountable the decision makers and actors whose actions affect their rights.
Participation in public affairs in turn requires transparency. Transparency is essential for the
realization of human rights as it promotes access to information concerning the allocation of
resources in the context of progressively realizing economic, social and cultural rights, including
the right to water. Such information is essential for effective public action and monitoring of
both the public and private sector. In undertaking privatization, while Governments have the
primary responsibility to ensure that the process respects the rule of law, other actors, including
intergovernmental organizations and international financial institutions, also have a role to play,
particularly in poor countries which require assistance in promoting transparent and participatory
mechanisms. As noted by the Committee on Economic, Social and Cultural Rights, “the
international financial institutions, notably the International Monetary Fund (IMF) and the
World Bank, should take into account the right to water in their lending policies, credit
agreements, structural adjustment programmes and other development projects so that the
enjoyment of the right to water is promoted” (E/C.12/2002/11, para. 60).

53. How then does the case relate to investment liberalization? On the one hand, a decision
of the Bolivian Government in consultation with international financial institutions drove the
privatization of water services in Cochabamba, not necessarily the opening of markets to foreign
investment through a bilateral investment treaty (BIT). Similarly, the sorts of problems which
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arose in the case study could feasibly happen with the engagement of the domestic private

sector - the challenges of privatization are not restricted to foreign investors only. The
liberalization dimension relates to the fact that the foreign investor was able to have recourse to
international dispute settlement through the investor-to-State dispute settlement provisions of the
Bolivian-Netherlands BIT. This raises two issues from a human rights perspective.

54. The first relates to accountability and the rule of law. A system of government
established under the rule of law ensures the availability of mechanisms for conflict resolution,
whether judicial or non-judicial, and adequate remedies to address possible violations and
transgressions. However, in the Cochabamba case, while the investor had recourse to
international dispute settlement as a result of events connected with the privatization process, the
mechanisms for individuals and communities to hold the State and the investor accountable were
poorly defined or non-existent. While the Inter-American system includes a mechanism for
individual complaints concerning economic, social and cultural rights, the tribunal has
jurisdiction to hear complaints only in relation to workers’ human rights and the right to
education (the San Salvador Protocol). Internationally, there is still no comprehensive individual
complaint mechanism for violations of economic, social and cultural rights. Similarly, the
definition of investors’ responsibility towards the individuals and communities affected by
privatization and the existence of appropriate accountability mechanisms are lacking. The
question arises whether the existence of effective and comprehensive human rights dispute
settlement mechanisms between individuals and States and better defined responsibilities and
accountability of investors towards individuals and communities might have played an important
preventive role.

55. The second issue follows from the first, namely: What could be the effects of allowing
recourse to strong dispute settlement provisions under investment agreements in the absence of
similarly strong accountability mechanisms for human rights issues arising in the context of
investment? The move from public service provision to private service participation in essential
services brings with it the uncertainties typical of any reform process. Private sector
participation in essential services concerns not only commercial considerations relating to
financing projects but a range of other social, political, cultural and environmental concerns.
While an investor-to-State dispute settlement mechanism might resolve subsequent problems of
a commercial nature, the lack of mechanisms to resolve other issues risks weighing the balance
in favour of resolving problems according to the terms of investment agreements which might
not necessarily take into account the many other non-commercial dimensions of the issue at
hand. To the extent that this prioritizes commercial considerations over other issues, it raises
concerns for the promotion and protection of human rights which considers development not
only in commercial terms but as “economic, social, cultural and political development in which
all human rights and fundamental freedoms can be fully realized” (Declaration on the Right to
Development, art. 1). In this context, it is relevant to note that this dispute is only one of three
disputes between investors and States concerning investment in the water sector, another one of
which is ongoing.™ To this end, States are encouraged to raise their human rights obligations
before tribunals in an attempt to secure interpretations of investment agreements and tribunal
decisions that take into account the wider legal and social context.
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V. CONCLUSIONS AND RECOMMENDATIONS

56. The relationship between human rights and investment depends on a range of
variables - the country and sector in question, the type of investment, the motivations of the
investors and the responsibility of the Government. Investment liberalization can modify
the balance among those variables by strengthening investors’ rights and affecting to an
extent the policy choices that Governments have to direct investment. On the one hand,
this potentially increases the available resources needed to promote and protect human
rights. On the other hand, strengthening investors’ rights alone could skew the balance of
rights and obligations in favour of investors’ interests over those of States, individuals and
communities. A human rights approach to investment liberalization therefore examines
what complementary measures are needed to ensure an appropriate balance of rights and
obligations between States and towards investors, bearing in mind States’ responsibilities
under human rights law. As States continue discussions in the WTO, regionally and
bilaterally, to achieve progressively higher levels of investment liberalization through the
negotiation and implementation of investment agreements, it is important to remember
that States also have concurrent responsibilities under international law to promote and
protect human rights and, to this end, the following areas of action for further
consideration are offered.

57. Including the promotion and protection of human rights among the objectives of
investment agreements. The Committee on Economic, Social and Cultural Rights has stated
that, in compliance with their responsibilities to cooperate internationally to achieve the
progressive realization of economic, social and cultural rights, States should ensure that
they give due attention to those rights in international agreements, including trade
agreements (E/C.12/2002/11, para. 35). To this end, States could consider including an
explicit reference to the promotion and protection of human rights among the objectives of
investment liberalization agreements, either in the preamble or in the body of the
agreement. While not creating new obligations for the parties to an agreement, a reference
would recognize the potential for investment to affect the enjoyment of human rights.
Recognizing this link could be an important step in avoiding downward pressure on human
rights protection in the process of investment liberalization. Further, a reference to the
promotion and protection of human rights would encourage interpretations of provisions
of investment agreements that take into account States obligations under human rights law.
Finally, States are encouraged to raise their human rights obligations in dispute settlements
where a decision of a tribunal might affect the enjoyment of human rights nationally or
where the interpretation of a provision in an investment agreement might have a human
rights dimension.

58. Ensuring States’ right and duty to regulate. States should ensure that in investment
agreements they maintain the flexibility to use certain policy options to promote and
protect human rights. Similarly, States should maintain the flexibility to promote cultural
diversity and to implement special measures to protect vulnerable, marginalized,
disadvantaged or poor people. Moreover, it is important to highlight the need for States to
introduce new regulations to promote and protect human rights in response to changing
conditions and knowledge of health, water, education, environmental and other issues that
affect the enjoyment of human rights. In this context, broad interpretations of some
provisions of investment agreements such as “expropriation provisions” could affect
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States’ capacity or willingness to regulate for health, safety or environmental reasons; to
this end, interpretations, or even explicit declarations, by parties to agreements, that
protect State action to fulfil human rights are encouraged. In the context of discussions in
the WTO Working Group on the Relationship between Trade and Investment, the
emphasis placed on the development dimension should be encouraged further and in this
respect it is relevant to note that the Declaration on the Right to Development emphasizes
that States have the “right and duty to formulate appropriate development policies that
aim at the constant improvement of the well-being of the entire population and of all
individuals”.

59. Promoting investors’ obligations alongside investors’ rights. Voluntary codes of
conduct promoting corporate social responsibility are important; yet, as investors’ rights
are strengthened through investment agreements, so too should their obligations, including
towards individuals and communities. To this end, initiatives to clarify and specify the
legal responsibility of actors towards individuals and groups in the context of investment
are important. Further, States could consider the issue of legal responsibility of investors
within discussions concerning continuing investment liberalization and consider
acknowledging these responsibilities in investment agreements.

60. Promoting international cooperation as part of investment liberalization.
International cooperation and assistance is a fundamental aspect of international human
rights obligations and a necessary measure to secure a just and equitable international
and social order. In this regard, wealthy countries should meet their commitment to
provide 0.7 per cent of GNP as official development assistance and to ensure that such
assistance is directed towards development and poverty alleviation in poor countries. In
the context of negotiations over new investment agreements, it is strongly encouraged that
such targets be included among the obligations in investment agreements. To do so will
take into account the fact that while investment liberalization can lead to higher levels of
investment for countries having the requisite market size and infrastructure, investment
liberalization alone will not attract the necessary finances needed to promote the right to
development in poorer countries.

61. Promoting human rights in the context of privatization. The effective provision of
essential services in the health, education, water, sanitation, energy, transport and
communications sectors has a significant role in promoting and protecting human rights.
The promotion of the rule of law - popular participation, transparency, legality, equality
and accountability - is a significant aspect of ensuring access to essential services for all.
When the Government seeks private sector investment in these sectors then all relevant
actors - not only Government and the private sector but also intergovernmental
organizations and international financial institutions - have responsibilities: to promote
public participation in decisions concerning private sector participation; to ensure
transparency in decision-making and in information concerning privatization; and to build
and maintain accountability mechanisms to protect the rights of individuals and groups in
relation to the acts of States and investors. The clarification of the responsibilities of the
private sector towards individuals and groups should also consider investors’ obligations in
the context of privatization.



E/CN.4/Sub.2/2003/9
pagina 32

62. Increasing dialogue on human rights and trade. There is a need not only to bring a
human rights perspective to investment, but also to ensure that human rights experts and
mechanisms understand sufficiently the linkages between investment and the enjoyment of
human rights and that they take investment issues adequately into account. In particular,
there is a need to improve dialogue between human rights, trade, finance and
environmental practitioners and, specifically, social sector and trade/finance ministries at
the national level. At the international level, greater dialogue between delegates at the
WTO and delegates representing the same country in the Commission on Human Rights
could be an important step. Within civil society groups, greater dialogue between trade
and human rights organizations at the national, regional and international levels is
encouraged. Increasing dialogue between investment, trade, human rights and
environmental practitioners could be a significant step in ensuring greater consistency and
coherence in the formulation, implementation and monitoring of international treaties and
in achieving globalization that promotes the enjoyment of human rights for all.

63. Undertaking human rights assessments of investment liberalization. Undertaking human
rights assessments of trade and investment rules and policies will be an important measure to
gauge the extent to which trade liberalization can promote and protect human rights. In
particular, discussion in the context of the WTO Working Group on Trade and Investment and
the ongoing negotiations in the GATS Council should be informed, inter alia, by sound empirical
evidence drawn from public, independent and transparent human rights assessments based on
information gathered through a participatory and consultative process with concerned individuals
and groups. In particular, such assessments should have a gender perspective and consider the
real and potential effects of investment liberalization on disadvantaged and vulnerable groups.
Given that discussions on investment are ongoing, human rights assessments could be used to
secure informed decisions on investment liberalization in the future. As a possible field of
further study, the Office of the High Commissioner therefore suggests that consideration be
given to the development of methodologies for such assessments and the appropriate assistance
needed to undertake them.
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