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I ntroduction

1 The present report is submitted in response to Sub-Commission resolution 2002/11,
“Humen rights, trade and invetment”, which requested the High Commissoner to submit a
report on human rights, trade and invesment, including specific atention to the human rights
implications of privatization, to the Sub-Commission a itsfifty-fifth sesson.

2. This report is the fourth in a series of reports of the High Commissoner concerning
human rights and trade At the fifty-third sesson of the Sub-Commisson, the
High Commissoner submitted a report on the human rights implications of the World Trade
Organization (WTO) Agreement on Trade-Related Agpects of Intdlectud Property Rights
(E/CN.4/Sub.2/2001/13) and at its fifty-fourth sesson, the High Commissoner submitted a
report that examined the liberdization of trade in services and its impact on the enjoyment of
human rights (E/CN.4/Sub.2/2002/9). Further, the High Commissioner submitted a report on the
implications of the WTO Agreement on Agriculture for the enjoyment of the right to food and
the right to development to the Commisson on Human Rights at its fifty-eighth sesson in 2001
under the title “Globdization and its impact on the full enjoyment of human rights’
(E/CN.4/2002/54).  While this is the fird report of the High Commissoner to consder
invesment, it is not the firg time the Sub-Commisson has consdered these issues
Sonificantly, Sub-Commission experts J. Oloka-Onyango and Deepika Udagama consdered the
question of human rights, trade and investment in 1999 in the context of the Organisation for
Economic Cooperation and Development (OECD) Multilateral Agreement on Investment (MAI)
in their working paper (E/CN.4/Sub.2/1999/11). The present report builds on these previous

reports.

3. There is increesng acknowledgement tha a complex web of legd obligations
concerning individuds, Governments and investors link human rights, trade and investment.
Given the focus on the reationship between human rights and trade in previous reports, the
present report will concentrate on the rdationship between human rights and investment,
congdering trade-related concerns only where they are directly reated to investment. To do s,
the report firg consders the reationship between human rights and investment - a relaionship
that is difficult to generdize, depending dgnificantly on the country and sector in question, the
type of investment, and the actions of investors and Governments. The second section examines
the liberdization of invesment through invetment agreements reviewing some of the principa
aress of those agreements relevant to the promotion and protection of human rights.  The third
section condders some of the issues rdevant to promoting and protecting human rights in the
context of investment liberdization, paticularly the need to dlow flexibility so that States are
able to respect, protect and fulfil human rights through appropriate regulation. This section dso
identifies the importance of complementary measures to invetment liberdization to ensure the
effective respect for human rights by both States and investors.  The fourth section examines the
goecific case of waer privatization as a means of darifying the human rights implications of
privatization, as requested by the Sub-Commisson in the resolution. Findly, the report sets out
conclusions and recommendations for further work.
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4, As with the previous reports, the Office of the United Naions High Commissoner for
Human Rights (OHCHR) consulted with intergovernmenta  organizations in the preparation of
the report and shared a first draft of the report with WTO, the World Hedth Organization
(WHO), the World Bank and the United Nations Conference on Trade and Development
(UNCTAD), aswdll asrelevant experts.

. HUMAN RIGHTSAND INVESTMENT

5. Investment can be made in a range of sectors, including primary industry, manufacturing
and services, and can take many forms, such as capital, bonds, shares and stocks, persona and
red property, business concessions, technology and intellectua property rights such as patents,
copyright or trademarks. While investors @n be both individuals as well as business enterprises,
transnationa corporations (TNCs) are the principd actors in foreign investment, the mgority of
which are based in developed countries® Foreign investment can be short term or long term, it
might set up new indudries and entities, it might be a merger or acquidtion with an exiging
enterprise, or it could smply be a share holding. Investment can introduce tangible assets and
technology to set up new factories, production systems or services. This in turn can create
employment, transfer technology and know-how, gimulate loca research and innovation, and
improve opportunities for income didribution while a the same time promote trade and
prospects of growth and further globa integration.?  Significantly, the importance of investment
internationdly is growing. UNCTAD has indicated that the flow of outward foreign direct
invesment (FDI) done increased from $1.7 trillion to $6.6 trillion from 1990 to 20012
overtaking trade as the leading integrative force in the world economy.? Investment therefore
offers dgnificant potentid for generdting growth, combating povety and promoting
development and as such has the potentia to contribute to the promotion and protection of
human rights.

6. It is difficult to genedize the effects of invetment on the enjoyment of human rights
The fact that investment can promote trade, growth and development suggedts at first glance a
potentiad correlation between investment and the enjoyment of human rights particulaly
economic, socid and culturd rights and the right to development. Perhgps the most direct
benefits flow from the effects of invesment on employment. UNCTAD has noted that
investment has generated ggnificant employment in export-oriented labour-intensve  activities,
primarily in lower-end manufacturing but adso in services® and there is evidence to suggest that
increeses in invesment have had pogtive effects on the paticipation of women in pad
employment over the past 20 years® Employment can lead to new skills and the training of
human resources and there is evidence that this can make income distribution less unequal.’
This in turn can have postive impacts on the enjoyment of human rights by empowering people
and cregting more equal societies. For women in particular, access to paid employment - even
low-pad employment - could provide a vehicle to increased autonomy both within and outside
the family and could lead to increased pressure for greater socid recognition of women's equd
rights. However, increased employment opportunities for women do not necessarily corrdate
with equd rights for women and mde workers. To some extent, human rights and investment
could be sdf-renforcing.  Importantly, while invesment offers the opportunity to improve
traning and skills, the promotion of the right to education through the naiona education system
remans the primary means of ensuring a skilled workforce and a vitd area of host government
policy to aitract invesment®  Further, reducing child labour, diminaing discrimination in the
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workplace and promoting collective bargaining are not only important in ther own right, they
motivate the labour force and can hep atract invesment® Similaly, the promotion and
protection of the right to participation and freedom of information can promote more
accountable, democratic and transparent societies that are dso dtractive to investors and
invesment.

7. However, the effects of invetment on the enjoyment of human rights are not uniform
and the potentid for invetment to affect human rights through <imulating growth and
development will differ depending on the type of invesment, the host country, the sector
targeted by investment, the motivations of the investor as well as the policies of both host and
home country. Sonificantly, different invesment transactions will affect growth and
devdopment and potentidly human rights in various ways. For example, foreign direct
investment (FDI) setting up new industries or capacities - greenfidd invesment - can (dthough
not necessxily) effectively lead to the “crowding in” of locd enterprises, increesng business
opportunities and loca linkages and stimulating growth and development of underdeveloped or
new industries'® On the other hand, mergers and acquisitions - a more common form of foreign
invesment - is more likey to lead to larger foreign investors with strong competitive advantages
increesing market concentration and “crowding out” loca investors and entrepreneurs which
could potentidly have adverse effects on domedtic enterprises, initistives and even loca
employment. This does not have to be the case and in other Stuations, mergers and acquisitions
might smply be the dat of a longer-teerm and more productive relationship with the loca
environment, possibly leading to sequentia investment.**

8. On the other hand, while not necessxrily dways the case, some forms of portfolio
investment, particularly short-term speculative capitd flows, are less stable and less productive
than FDI, teking advantage of differences in interest rates and currency ingtability and offering
fewer long-term benefits for the progressive redization of human rights. In the 1990s severd
developing countries experienced surges and reversas of foreign capitd flows that destabilized
the locd economy, particulaly where the reversds were sudden and large!?  Economic
ingability in turn can have negdive effects on the enjoyment of human rights, sraining avalable
resources in naiond budgets needed for the progressve redization of economic, socid and
culturd rights and the right to devedlopment. The independent expert on the right to development
noted that this was the generd experience of the East Adan financid crigs in the second hdf of
the 1990s, dthough it should be noted thet the volatility of short-term capita flows was only one
of many factors that led to the criss (E/CN.4/2003/WG.18/2, para. 30). Significantly, a
United Nations Development Programme (UNDP) report has indicated that the didinction
between FDI and more volatile investments is becoming blurred and investors are incressingly
able to convert bricks and mortar investments into liquid assets which they can rapidly take out
of the country. As such, some forms of FDI might have amilar effects to short-term capita
flowsin times of criss™®

0. Smilaly, the potentid effects of invetment on the progressve redization of human
rights differ between countries. In pite of the subgtantid incresses in invetment over the
last 10 years, the mgority of investment occurs between developed countries, with flows to
devdoping countries and countries in  trangtion remaning unevenly  distributed. Of
the $735 hillion of world inflows of invesment in 2002, $503 hillion went to developed
economies, $205 hillion to developing economies and the remaining $27 billion to economies in
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trandtion. Among developing countries, the five largest recipients atracted 62 per cent of the
totd inflows™® On the other hand, Africa remains a margind recipient of FDI, dthough inflows
did rise from $9 hillion in 2000 to more than $17 hillion in 2001, the mg'ority of this increase
being concentrated in large projects in Morocco and South Africat Smilaly, FDI in
the 49 leest developed countries (LDCs) was smdl in absolute terms.  While levels rose to
$3.8 billion over 2002 in spite of an overdl economic dowdown, LDCs reman margind
recipients of FDI, accounting for only 2 per cett of dl FDI to deveoping countries
or 0.5 per cent of the globa tota. For LDCs, officid development assstance (ODA) rather than
FDI has a more dgnificant role to play in promoting human rights  However, while ODA
remains the largest component of externd financid flows to LDCs, ODA levels have declined n
relative and absolute terms since 1990 with LDCs recelving $12.5 hillion in net terms in 2000
compared with $16.8 billion in 1990. Such declines are worrying, and UNCTAD has indicated
that FDI is not a substitute for ODA.

10. Next, the effects of invesment on the enjoyment of human rights can change over time,
leading to progressve improvements in times of progperity but regressons when invesment
flows decrease, paticulaly where the State has pursued a policy of invesment liberdization
without aso setting up appropriste social safety nets.  In Viet Nam, for example, UNICEF
identified podtive effects on children's rights particulaly the right to a sandard of living
adequate for a child's overdl development (Convention on the Rights of the Child, art. 27), due
to economic reforms encouraging foreign direct investment and trade complemented by ODA.Y'
The report notes that savings and investment, rgpid expanson of trade and Szegble inflows of
FDI and ODA had led to high red rates of growth in gross domestic product (GDP) which in
turn resulted in greater choice for people and greater opportunity to participate in development.
The report aso highlighted the potentid of foreign invesment to broaden technology and
employment opportunities generdly, dthough it dso noted children leaving school to enter the
workforce early.  Significantly, avalable data indicated that economic reforms had helped
reduce poverty from 58 per cent of the population in 1992/93 to 37 per cent in 1997/98.
However, te report aso noted a drop in FDI flows over 1998, due to the prevailing financid
crisis, amounting to $3 billion, which had deteriorated previous gains.*®

11. Further, the potentia for investment to affect human rights can differ from sector to
sector.  For example, opportunities for women and men can differ between sectors, with
opportunities for women appearing to be greater in the manufacturing sector and services sector
but less s0 in the agriculturd sector.  In particular, investment in export-oriented indudtries
(textiles, appardl, dectronics, leather goods and food processing) tend to promote higher levels
of women's employment, potentidly improving the enjoyment of their human rights®®
Smilaly, invesment in specific sectors, such as the hedth, education, water and sanitation
sectors, are likdy to have more direct effects on the enjoyment of human rights due to ther
direct reationship with specific rights namely the right to hedth, the right to education and the
right to water. In particular, where invesment is in previoudy public-owned utilities, invesment
could have dramétic effects - both beneficid and less so - on the enjoyment of these rights due to
the differences of approach in service provison between public and private service providers and
ther different responghilities towards the promotion and protection of human rights.  Similarly,
invesment in manufacturing or sarvices sectors might be more likdy to offer potentid for
employment and development than investment in the mining sector, given that invesment in the
mining sector often has little interaction with the domestic economy, often crestes little
employment, and the posshilities of technology adgptation through invetment in the mining
sector are small.?°
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12. The effect of invesment as a podtive force to promote the enjoyment of human rights
depends ggnificantly on the actions of the Government. Traditiondly, host country
Governments have teken various active meesures to direct invesment towards nationd
deveopment needs. Such measures have included protecting infant indudtries by redtricting the
entry of foreign investors, protecting the domestic economy againg the entry of certain forms of
investment, or requiring investors to use certain loca materids, to transfer technology and skills,
or to undertake joint ventures with local enterprises. Provided they have been part of an overdl
coherent and comprehensive investment srategy, such measures have, in the past, had beneficia
impacts on nationa development.?  While such measures might help direct investment towards
improved trade, growth and development, additiond government action might be needed to
ensure that improvements bendfit those whose human rights are most vulnerable, such as the
poor or people living in outlying regions that might not immediady dtract invesment. In
cetan dtuations, Governments have to introduce or reinforce complementary measures to
investment, such as compstition policies, environmental protection standards, taxaion measures
and regulations directed towards the fulfilment of human rights, in order to direct investment and
to avoid abuses of market power.

13. Indeed, government action can be an important determinant in the relationship between
human rights and invesment. In the padt, there has been concern that Governments have
lowered environmentd and human rights sandards - including labour sandards, freedom of
expresson and freedom of association - to attract invesment. The phenomenon, known as the
“race-to-the-bottom”, has arisen specificdly in the context of Economic Processng Zones
(EPZ). While there is little direct evidence to support such “race-to-the-bottom” arguments, the
International Labour Organization (ILO) acknowledges that, as a result of invesment, downward
pressure on labour and environmenta dtandards exists and it is difficult to judge the extent to
which fordign investment is inhibiting the socidly optima raisng of standards®?  Interestingly,
there is increasng evidence tha performing EPZs depend on the existence of complementary
policies, notably policies that am a enhancing human resources and credting infrastructure®®
ILO has identified “smat” EPZs drategies pursued in some countries that encourage stable
labour relations over poor but potentidly volatile labour relations and the production of goods
for export to countries sensitive to labour production methods.2*

14, Not only are host country government policies and measures important; home country
Governments can dso play a role in promoting invetment in developing countries and
consequently in improving invesment’'s potentid to promote human rights ~ Home country
Governments can promote invesment to developing countries through providing information
and facilitating contacts between potentid investors and host countries and providing financia
and fiscd incentives to offset invesment risks and to promote technology transfer.?®
Governments of wedthy countries dso play an important role in supplementing invesment by
mesting their ODA commitments.

15. The effect of invesment on the enmjoyment of human rights aso depends on how
invesors manage investment. For example, WHO has identified adverse hedth effects of
investment and trade in relaion to tobacco and infant formula In e context of tobacco control,
WHO has indicated that the transnationd tobacco industry has taken advantage of foreign direct
invesment to develop draegic patnerships with locd companies which is spreading and
reinforcing worldwide the “tobacco epidemic’ - one of the most Sgnificant causes globaly of
preventable death, killing an edimated 4 million people a year, the mgority of whom live in
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developing countries?®  Similarly, the promotion of infant formula in developing countries can
have a negative impact on children’'s hedth where infant formula is promoted in aress that lack
cdean water, where parents have difficulties associated with reading or following the mixing
ingructions and where there is poor hygiene. WHO has dated, for example, that direct
advertiang by corporations of infant formula was gngulaly inappropriste, noting that it
competes with hedthy breestfeeding and favours uninformed decison-meking?’  Smilaly, a
report of UNICEF has noted that one of the reasons why only 44 per cent of infants in the
developing world are bresstfed is due to “unethica” corporate promotion of infant formula?®
On the other hand, socidly responsible investors can help mitigate some of the negetive impacts
of invesment while promoting its benefits. For example, in the largest oil fidd project in the
Western Hemisphere, British Petroleum personnedl worked directly with affected communities to
diagnose their development needs, prepare plans for some 50 development projects including
schoals, hedth clinics, water supply and sanitation projects, and helped locd authorities with the
submission of the projects, most of which were ultimately successful.?°

16. Findly, the effect of invetment on the enjoyment of human rights depends on how
investors and Governments manage investment together. Two cases illudtrate some of the
worg-case scenarios where the actions of Governments and investors can have negdtive effects
on the enjoyment of human rights. The fird concerns a case before the African Commisson on
Human and Peoples Rights in reation to a communication brought by representatives of the
Ogoni People in Nigeria under the African Chater on Human and Peoples Rights
(communication No. 155/96). The communication clamed violaions of rights under the African
Charter, induding the right to hedth, the right to a generdly satisfactory environment, the right
to digpose of wedth and the right to property, as a result of negligent and intentiond acts by the
previous government adminidration in Nigeria through the State oil company, the mgority
shareholder in a consortium with Shell Petroleum. In particular, the Government had faled to
regulate and monitor the actions of the oil companies and had undertaken a successon of violent
military intervertions in support of the companies. The acts and omissons of the Government
and oil companies resulted in ail spills and the contamination of the water, soil and air, as wel as
the destruction of crops and the livelihoods of the Ogoni people. In May 2002, the Commisson
found in favour of the Ogoni people, making orders for compensation.

17. Another case concarns the liability of a foreign investor for human rights violaions in
Myanmar. The foreign investor, Unoca, had been involved in a project concerning the
extraction and trangportation of natural gas from the Myanmar coast through the interior of the
country towards Thailand. During the project, the Myanmar military forced villagers to act as
porters and to build roads without compensation. The military aso confiscated land owned by
villages dong the pipdine route without compensation and committed acts of murder, rape,
assault and torture on forced labourers and their families. The villages and other parties brought
proceedings in the United States agang the investor for its complicity in the human rights
violations under Cdifornian law as wel as under the Alien Tort Claims Act [28 U.S.C. § 1350].
After dismissng the daims in the District Court,*® the Court of Appeals, noting that it was vell
known that the military provided security and other services to the project and that Unoca was
aware of this, recently held that there was evidence to raise the issue of whether the investor was
aufficently aware and involved in the human rights violations to be lidble under the Act.
Thecase has been remanded to the Didrict Court for further condderation (Doe and
Othersv. Unocal Corporation and Others; Roe Il and Others v. Unocal Corporation and
Others) 3!



E/CN.4/Sub.2/2003/9
Page 13

18. The reationship between human rights and invesment is therefore subject to many
vaiables and much depends on the type of invetment, the motivations of the investor, the
actions of Governments, and the country and sector in question. Nonetheless, the potentia of
wdl-managed invesment to promote the enmjoyment of human rights exists and today most
developing countries seek investment as a means of promoting development3? In order to
encourage higher leves of invesment, many States have undertaken invesment liberdization,
unilaedly, through World Bank/International Monetary Fund (IMF) sructurd  adjustment
programmes, or through the adoption of trade and invesment tresties. While the liberdization
of invesment through the remova of obdtacles to the entry of invesment and investors,
drengthening standards of treatment for investors and the establisnment of a more sable and
transparent investment environment domesticaly and abroad is only one factor that determines
invesment flows, UNCTAD has identified invesment liberdization as one of the long-term
driving forces behind investment behaviour of firms=3

19. However, while the objective of ensuring efficient international production through
lowering barriers to investors might be what drives investors, Governments generaly seek higher
levels of invesment in order to pursue national development objectives. Thus, the objectives of
investors might focus on freeng up movement of invesment and reducing redrictions on how
they invet in order to increase economic efficiency and provide an optimum return on
invesment, while the objectives of Governments might focus on atracting certan forms of
investment over others and in directing investment towards specific sectors or activities that
promote long-term naiond development gods. Meding these two gods might sometimes
require compromise.  From a human rights perspective, it is important to bdance these
objectives with a view not only to aitracting investment and promoting netional development,
but dso to achieving economic, sodd, culturd and politicad development in which dl human
rights and fundamentd freedoms can be fully redized, as dated in aticle 1 of the Declaration on
the Right to Development (DRD).

II. RULESAND POLICIESCONCERNING INVESTMENT
LIBERALIZATION

A. Bilateral, regional and international agreements
concer ning investment

20. Agreements concerning investment exis a the hbilaterd, regiond and multilateral levels.
Given the unwillingness of Governments to subject ther invesment policies to internationd
rules a the creation of the Generd Agreement on Taiffs and Trade (GATT), investment rules,
unlike internationd trade rules, have developed primaily a the bilaerd levd.3*  States
originaly adopted bilatera invesment agreements (BITS) to protect investment in response to
the uncertainty of the cold war and the decolonization period where unilaterd government
actions such as asset dripping or naiondization of industries exposed foreign investors to risks,
often without compensation. Since the cold war, States have increesingly viewed BITs as
vehidles for liberdizing investment by reducing condraints on investment opportunities as a
means of atracting investment. Indeed, over the last decade, the number of investment tregties
has grown rapidly and over 2,100 BITs exist today.® At the regiond level, among 172 regiond
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trade agreements, severd, such as the North American Free Trade Agreement (NAFTA), include
investment rules®®  Further, Western Hemisphere States are currently negotiating the Free Trade
Area of the Americas which includes a mandate to draft a lega framework on investment for the
region.

21, Internationdly, there is currently no comprehensve internationd investment agreement,
dthough discussons have been ongoing since the 1990s.  For example, the member States of the
OECD commenced discussons on a Multilaerd Invetment Agreement (MAI) during the
second half of the 1990s and had prepared a draft agreement by 1998. The process subsequently
collapsed, however, in part due to conceted pressure from human rights, environmenta and
consumer groups. At the time, Sub-Commission experts Mr. Oloko-Onyango and Ms. Udagama
criticized the MAI both for the lack of transparency throughout the negotiating process and for
its falure to take into account severd dimendons of States affirmative obligations to respect,
protect and fulfil human rights within its substance (E/CN.4/Sub.2/1999/11, paras. 38, 47).

22, While no comprehengve internationa invesment agreement currently exists, severd
WTO agreements ded with aspects of investment. For example, the Agreement on
Trade-Rdated Invesment Measures (the TRIMS Agreement) reaes to invetment in the
manufacturing  sector, focusng on discriminatory  invesment messures such  as  certain
performance requirements over imported and exported goods. The Genera Agreement on Trade
in Services (the GATS Agreement) relates, inter dia, to investment in the services sector through
the establishment of certain rules governing the entry and trestment of foreign invesment. The
Agreement on Trade-Related Aspects of Intelectud Property Rights (the TRIPS Agreement) has
an invedment dimendon - but only indirectly - given that increesing shares of corporate
investments are intangible assets such as brands, patents and trademarks, while the Agreement
on Subsdies and Countervailing Measures concerns subsidies but not other investment-related
measures.  Consequently, different rules gpply to different sectors. For example, while GATS
covers the entry and trestment of invesment in the sarvices sector, the TRIMS Agreement
covers only performance requirements over investment in goods but not the entry and treatment
of foregn investors and invetments. Proponents of a multilaterd investment agreement have
described the current WTO gpproach as a patchwork of investment rules and as a result promote
the devdopment of comprehensve multilatera rules on invesment - a generic st of investment
disciplines that no longer makes atificd didinctions between goods, services, business people
or intellectua property.®’

23. Consequently, WTO member States are consdering how to trest investment more
sydemdicdly by exploring the posshiliies of a multilaerd framework agreement on
invesment. In 1996, the member States of WTO established a working group on the relationship
between trade and investment a the Firs WTO Minigeria Conference in Singgpore.  As a result
of this decidon, investment - aong with competition policy, trade facilitation and transparency
in government procurement - has become known as a Singapore issue.  In 2001, WTO member
States revised the mandate of the working group at the Fourth WTO Minigteriad Conference in
Doha In Doha, ministers mandated the working group to focus on the dlarification of: the scope
and definition of such an agreement; trangparency; nondiscrimination;  moddities  for
pre-established commitments based on a GATS-type podtive list gpproach; development
provisons, exceptions and baance-of-payments safeguards, consultation and the settlement of
disputes between members (Doha Declaration, para, 22). Further, minisers agreed that
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negotiations on a multilatera framework to secure transparent, stable and predictable conditions
for long-term cross-border investment would teke place after the Ffth WTO Minigerid
Conference in Cancun, Mexico, in September 2003 on the bads of a decison to be taken by
WTO members, by explicit consensus (ibid., para. 20). The working group’s mandate as a result
of the Doha Declaration therefore is exploratory and does not, as yet, include a mandate to
negotiate new rules or commitments.

B. Investment rules

24, Investment agreements establish a st of rights and obligations between States in relation
to ther trestment of investors and invetment. It is commonly dated thet, in doing o,
investment agreements edtablish a st of investors rights. However, from a legd perspective, it
is important to disinguish those rights from human rights. Nationd, regiond and internationa
treaties recognize a range of civil, cultura, economic, politicd and socid rights - known as
humaen rights - that are fundamentd to a life of human dignity. Investors rights, on the other
hand, are indrumentd rights rights crested and modified by States in order to meet certain
economic and developmental objectives.  The type of rules and the leve of protection to
invesors guaranteed under invetment agreements will thus vary between agreements dthough
many invesment agreements have common dements.  Typicdly, invesment agresments will
have the dud purpose of firg protecting investment flows and second encouraging economic
cooperation and the promotion of higher levels of invetment flows. Importantly, investment
agreements will edtablish which investors and which invesments come within their scope and at
times will exclude some types of investors - for example patnerships, joint ventures,
not-for-profit organizations or State-owned corporations®® or some types of investments - for
example, short-term capitd flows or portfolio investment. Examples of rights and protections
granted to investorsinclude:

@ Protection against discrimination. The principle of non-discrimination generdly
takes two forms - most-favoured nation (MFN) treatment and nationa treatment. MFN treatment
concerns discrimination between investors and investments from foreign countries. MFN treatment
requires each party to a treaty to grant to every other party the most favourable treatment that it
grants to any other country with respect to “like” investors or the import and export of “like’
investments.  On the other hand, nationa treatment concerns discrimination against investors and
investments from foreign countries in relation to national investors and investments.  Nationa
treatment requires each party to a treaty to treat foreign investors and investments no less
favourably than “like’ domestic investors and investments once they have crossed the border and
they are part of domestic commerce;

(b) Market access. Investment treaties at times distinguish between treatment of
investors and investment at the point of entering the market, and treatment within the host country.
Thus, a State party to an investment treaty might retain greater flexibility to set the terms,
limitations and conditions for market access which a State must apply without discrimination. For
example, a State party to an investment treaty might wish to screen the entry of investment or to
place redrictions on entry through, for example, imposing limitations on the extent of foreign
ownership of enterprises or by requiring investment to be directed towards joint ventures with local
enterprises. However, once investors and investments have entered the domestic market, States
would undertake to treat them without discrimination;
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(c) Prohibitions on some Sate actions. Investment liberdization agreements will
include investors rights and certain prohibitions on State actions such as bans on performance
requirements or bans on investment incentives. Bans on performance requirements prevent host
countries from imposing requirements on investors that might be directed towards employment
generation, the use of local materids, requirements to transfer technology or entry into
patnerships, or joint venture with loca enterprises.  While a State might impose performance
requirements in the interests of loca development, performance requirements can limit the
economic efficiency and profits of an investment.  Apat from performance requirements,
investment agreements will often impose bans on the use of investment incentives such as loans
and tax rebates. Investment agreements will also often include other matters such as prohibitions
on senior management nationality requirements, rights to transfer profits, revenues and dividends
out of the hogt State and compensation for acts of war or civil dtrife;

(d) Protection against expropriation of an investment. Smilarly, investment agreementswill
protect investors and their investment against expropriation unless expropriation is subject to
compensation by the host Government for the loss of the investment. In NAFTA, for example, the
agreement prohibits parties from directly or indirectly nationalizing or expropriating an investment of an
investor of another party or to take a measure tantamount to nationaization or expropriation except for a
public purpose, on a non-discriminatory basis, in accordance with due process and with compensation
based on the fair market value of the expropriated investmert (art. 1110).

25. Taking into account the need to balance States right to regulate with investors rights,
investment agreements will dso edtablish certan exceptions to ther gpplication, giving States
some flexibility to protect the public interex and promote development. For example,
agreements will often provide for genera exceptions in the public interest typicdly rdding to
the protection of public moras, public order, nationa security, as well as human, animd and
plant life.  Smilaly, country-specific exceptions might be avallable. In GATS, for example, the
specific obligations of nationa treatment and market access gpply only to those service sectors
identified and scheduled by each WTO member. Thus, a full commitment on “market access’
would prohibit a country from limiting access to its servicing markets. However, a country may
determine the limitations, conditions and terms of market access - or gpplication of nationa
treetment - that fal short of full access This gives each country some flexibility to moderate
liberdization according to nationd needs dthough it is important to underline that this flexibility
is subject to the overdl objective of each country achieving the progressve liberdization of
trade in services over subsequent negotiationsin the WTO (art. XIX).

26. Findly, invesment agreements will establish the means of resolving disoutes  These will
often take two forms - a State-to-State mechanism and an invedtor-to-State mechanism. A
State-to-State  mechanism dlows one paty to an investment agreement to bring a complaint
againg another State party to the agreement before a pand of specidly appointed trade experts
who interpret the provisons of the treaty and issue a report. The WTO dispute settlement
mechaniam is perhaps the best known State-to-State mechanism. In the case of the WTO
mechanism, the initid pane decison is subject to apped to the WTO Appdlate Body. If the
State paty to a dispute falls to abide by a decison, the other State party may impose trade
sanctions on the State in breach upon authorization of the Dispute Settlement Body. The second
form of dispute settlement mechanism is the investor-to- State mechaniam which dlows investors
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to bring a complant agang a Stae paty to an investment treaty. Investors may bring a
complaint against a State party through recognized arbitration processes such as the Internationa
Centre for the Settlement of Investment Disputes (ICSID) or the United Nations Commisson on
Internationd Trade Law.

27. The discussons on investment in the WTO Working Group on the Reationship between
Trade and Investment have consgdered many of the issues outlined above. While much of the
discusson has focused on the mandate outlined by WTO minigers in the Doha Declaration,
there has aso been some discusson on broadening the mandate to include other issues including
a prohibition on peformance requirements. Of particular relevance to the promotion and
protection of human rights in the context of invetment has been the Working Group's
discusson on the development dimension, which the Working Group has consdered as an issue
that cuts across al the issues within its mandate. However, as yet there does not appear to be
agreement on whether the WTO members will negotiate an internationd investment agreement
nor on what such an agreement would contain. In particular, WTO members link discussons on
invetment liberdization to other agpects of the Doha Declaration agenda including specid and
differentid treetment for developing countries and increesng market access for developing
country agriculturd products. Agreement in one area is generdly subject to agreement on the
overdl WTO agenda.

1. THE HUMAN RIGHTS IMPLICATIONS OF
INVESTMENT LIBERALIZATION

A. Human rights and investment liberalization

28. In liberdizing invesment, States have had to ded with the redity that host country
objectives in rddion to invesment might differ from those of investors while Governments
seek to spur national development, investors seek to enhance their own competitiveness and
market share in an internationa context®® Much of the debate in the context of investment
liberdization has focused on achieving the right baance between States “right to regulate’ and
investors  rights.  On the one hand, States have promoted investors rights - rights of entry,
rightsto use investment without unnecessary redtrictions, protection againgt exproprigtion and so
on - a a means of dtracting higher leves of invesment. On the other hand, States have
exercised ther “right to regulat€’ in order to protect infant industry by redtricting entry of
foreign investors, protecting foreign exchange and baance of payments by regulaing the entry
of investment, guiding invesment towards longer-teem development through the use of
performance requirements, loca content requirements, transfer of technology clauses or locd
innovation requirements, and by protecting aganst maket abuses by investors through
competition palicy, environment regulation and labour standards.

29.  The promotion and protection of human rights adds a new dimension to this debate - that
of the promotion and protection of the human rights of individuas and groups. The Universa
Decdlaaion on Human Rights, the Internationd Covenant on Economic, Socid and Culturd
Rights (ICESCR) and the Internationa Covenant on Civil and Political Rights (ICCPR), amongst
other tregties recognize a series of cvil, culturd, economic, politicd and socid human rights
carying corresponding obligations on States - mogt of which can be affected, one way or
another, by invetment. Consequently, to the extent that investment affects these rights, the
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obligations on States in relation to individuds and groups should aso be conddered within the
context of rights and obligations between States and towards investors. The Committee on
Economic, Socid and Culturd Rights has adopted a clasdfication of those obligations as the
obligations to respect, protect and fulfil human rights (see, e.g., E/C.12/2002/11, paras 21-29):

@ The obligation to respect. The obligation to respect requires States to refrain from
interfering with the enjoyment of economic, social and culturd rights;

(b) The obligation to protect. The obligation to protect requires States to prevent
violations of economic, socid and cultura rights by third parties;

(c) The obligation to fulfil. The obligation to fulfil requires States to take appropriate
legidative, adminidtrative, budgetary, judicid and other measures towards the full redization of
economic, socia and cultura rights.

30.  While naiond Governments have the primary respongbility to respect, protect and fulfil
human rights, the internationd community’s respongbilities towards human rights should dso
be consdered in the context of investment liberdization. To this end, States have committed to
international cooperation and assstance to promote human rights (Charter of the United Nations,
Arts. 55, 56); ICESCR, arts. 2 (1)) and to create a socid and internaiond order through which
al human rights and fundamenta freedoms can be fully redized (UDHR, art. 28).

B. States right and duty to regulate

3L Conddering invetment liberdization from the perspective of the promotion and
protection of human rights therefore brings a new dimension to the discusson. In short, as far as
investment agreements concern human rights issues, States right to regulate is in fact a duty to
regulate. As noted above, States responghilities towards human rights include an obligation to
fulfil human rights through appropriate legidative and other measures.  Artide 2 (3) of the
Declaration on the Right to Development establishes that “States have the right and the duty to
formulate gppropriate nationd development policies that am a the congant improvement of the
wdl-being of the entire population and of dl individuas, on the bass of ther active, free and
meaningful participaion in devdopment and in the far didribution of the benefits resulting
therefrom”. In the context of invesment liberdization agreements Staes right and duty to
regulate raises the following issues:

(a@ The need to regulate some forms of investment. While in some cases investment
offers important opportunities for the progressive redlization of human rights, this is not dways so
and short-term or volatile capital flows and even longer-term investment in some cases might
deserve closer regulation by States.  There is evidence to suggest that the ingability in
internationa lending and speculative capital flows have led to financiad crises and
consequent socia and political problems in the past and that States can avoid and mitigate such
effects through the use of capita controls’® The liberdization of foreign capita flows through
deregulation of the domestic financial sector can, however, redtrict traditiond instruments of
macroeconomic policy that might limit capital mobility such as redtrictions on foreign ownership
of domestic stocks and bonds, restrictions on overseas borrowing by domedtic financiad and
non-financial  indtitutions, and the impogtion of higher tax rates on foreign speculative capita
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flows. Thus in implementing their economic and development policies, countries might wish to
accept different rules concerning the treatment of different types of foreign investment.** While it
is important to note that while introducing barriers to short-term or portfolio investment will aso
potentially pendize and possbly deter investsment that can be productive and long term and
therefore desirable, those losses need to be weighed against the consequences of excessive
liberalization on the enjoyment of human rights;

(b) The flexibility to use some performance requirements and other measures.
Maintaining flexibility in the use of certain performance requirements such as employment or local
content requirements could be appropriate a times to promote the right to culture of particular
culturd or linguistic minorities, or to respect the principle of non-discrimination through the
introduction of affirmative action schemes to promote employment opportunities for disadvantaged
or under-represented people. Take, for example, the Nationa Water Act of the Republic of South
Africa (Act No, 36 of 1998). In the context of podst-agpartheid South Africa, the Act envisages
favourable treatment to racid minorities to redress the results of past racid and gender
discrimination in the issuance of water licences. While such a measure could favour certain
nationals over foreigners - including foreign investors that might seek access to water as a means
of providing water and sanitation services - this might be necessary as a means of dealing with de
facto discrimination. However, the norma application of nationa treatment prohibits measures
that give better treatment to a “like’ nationa investor or investment over a foreign investor or
investment. Given that a foreign investor in the water and sanitation sector might seek a licence
over water as part of its operations, the foreign investor might view such a measure as
discriminatory against it, despite the fact that the measure is intended to promote equality and
diminish raciad discrimination rather than act as a barrier to investment. Much would in fact
depend on the interpretation of “like’. Similarly, it might be argued that such measures are
performance requirements (local content). It will therefore be important to protect the use of such
measures in investment agreements.

(c) The flexibility to withdraw investment liberalization commitments in light of
experience. Investment liberalization from a human rights perspective requires a careful
balancing of States rights and investors rights with a view to promoting respect for human
rights and development.  Getting the right baance could teke time, and furthermore might
change over time. Importantly, States should not enter into commitments in investment
agreements that might threaten the enjoyment of human rights. Consequently, it will be important
to undetake human rights impact assessments prior to undertaking commitments to
liberdization invetment. Further, a times, modification of commitments to liberdize investment
might be necessary to protect against unforeseen consequences of liberdization which
disproportionately affect the poor, disadvantaged or vulnerable. Thus, it will aso be important to
undertake human rights assessments of the impact of the implementation of commitments
after the adoption of investment agreements. To this end, a human rights approach to investment
liberalization raises the question of what degree of flexibility is appropriate with respect to
withdrawing commitments to investment liberdization where human rights impact assessments
indicate that this would be necessary to promote and protect human rights. At times,
liberalization agreements adlow commitments to be withdrawn. For example article XXI
of GATS dlows a country to modify or withdraw a commitment after three years have eapsed
from the date the commitment came into forcee However, GATS dso obliges the country to
enter into negotiations for compensation with any country affected by the modification if



E/CN.4/Sub.2/2003/9
Page 20

requested to do so. While compensation might be appropriate in some cases, a human rights approach
would raise the question as to the effect that a requirement to give compensation, or a threat of

compensation, might have on the ability or willingness of a State to take the necessary action to promote
and protect human rights. Importantly, a human rights agpproach would seek to avoid the situation where
a requirement to pay compensations might discourage States from taking action to protect human rights -
such a situation could reinforce the status quo or exacerbate human rights problems. Establishing a direct
link between withdrawing commitments and promoting human rights obligations might be an important
condderaion to bear in mind in alowing flexibility to modify commitments and in determining the
appropriateness of compensation case by case;

(d) The flexibility to introduce new regulations to promote and protect human rights.
Introducing new regulations to promote human rights is an important aspect of States duty to fulfil
human rights. As economic, socid and politica conditions change, it is appropriate that in response
States might introduce appropriate regulations strengthening protection for human rights. However, there
is increasing concern about investors use of “expropriation provisons’ to protect investments against
new measures to protect the environment and to promote human rights. Expropriation provisons do not
prohibit government regulatory action. However, they do require compensation to the investor where the
regulation directly or indirectly expropriates an investment or is tantamount to expropriation. Such
compensation should be equivalent to the fair market value of the expropriated investment immediately
before the expropriation took place. The extent of what congtitutes direct expropriation, indirect
expropriation or a measure tantamount to expropriation of an investment is unclear. Traditiondly,
investment treaties introduced expropriation provisions to protect investors against arbitrary
nationdization of industries and destruction or deprivation of property. However, cases under the
NAFTA investor-to-State dispute mechanism suggest broader interpretations are possible. That being so,
it will be important to safeguard measures directed towards improving respect for human rights
within such interpretations.

32.  The reationship between expropriation provisons and the protection of human rights
warrants particular attention as exising cases suggest that investor-to-State tribunds are willing
to interpret such provisons broadly, which could affect States ability to regulate in favour of
human rights. For example, in 1997, the Government of Canada had introduced a ban on the
import of the additive methylcycopentadienyl manganese tricarbonyl (MMT). The Government
judtified the ban primarily on the ground that it had not adequately assessed toxic qualities of
MMT.  Ethyl Corp., the only menufecturer of the substance in the world, commenced
proceedings againg the Government of Canada including a clam tha the introduction of the ban
was an expropriation of its investment or, dterndaivdy, that it was “tantamount” to expropriation
of its invetment. The paties subsequently settled the proceedings and the Canadian
Government withdrew the legidation, paid $13 million for coss and log profits while the
legidation was in place and gave Ethyl Corp. a letter authorizing the use of MMT, dating that
there was no scientific evidence of any hedth risk or any impact on car exhaust sysems
(Ethyl Corp v. Canada).*?

33. In a subsequent case under NAFTA, a waste management business, Metalclad Corp.,
brought proceedings agangt the Government of Mexico, amongst other things claming
expropriction of its investment. In 1993, Metdclad had purchased a locd waste management
company with a view to building and opeding a full hazardous waste landfill fadlity. The
project was subject to the issue of permits from the municipd, State and federd levels of
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Government. The municipaity had previoudy denied the permit to the locd company, however,
Metalclad continued with the purchase after receiving the State and federal permits and upon
assurances from the federd Government that the municipd permits were not necessary.
Metdclad commenced the project. The municipd authorities, however, never issued the
required permits for a number of reasons, including environmental concerns, and the fact that a
great number of locd inhabitants opposed the granting of the permit.  Findly, the State
authorities issued an Ecological Decree declaring the area a naturd reserve for the preservation
of rare cactus, forcing the waste management project finaly to close.

34. Metacad clamed, amongst other things, compensaion from the Mexican Government
under NAFTA aticle 1110 due to the expropriation of its invessment. The tribund made a series
of findings including that the Mexican Government took a messure tantamount to expropriation
by paticipating or acquiescing in the municipdities unfar and inequiteble trestment in denying
Metdclad the right to operate the landfill. Further, the tribuna held that, while not necessary to
its findings, the Ecologicd Decree was a further ground for a finding of exproprition. The
tribuna ordered Mexico to pay $16.7 million in compensation. Mexico sought statutory review
of the decison and the Governmert of Canada intervened in the proceedings. A judge of the
Supreme Court of British Columbia held that the problems of transparency on behdf of the
Mexican authorities were not requirements for compliance with the expropriation provisons and
S0 there was no act of expropriation prior to the Ecologica Decree. On the other hand, the judge
upheld the tribund’s finding that the Ecological Decree expropricted Metdclad's investment on
the basis that the tribund’s concluson was not patently unreasonable - the requirement to set
asidethetribund’s award. In doing so, however, the judge stated that the Tribuna had given:*3

“... an extremely broad definition of expropriation for the purposes of article 1110. In
addition to the more conventional notion of expropriation involving a teking of property,
the Tribuna held that exproprigtion under the NAFTA includes covert or incidenta
interference with the use of property which has the effect of depriving the owner in whole
or in dgnificant part, of the use or reasonably-to-be expected economic benefits of
property. This definition is sufficiently broad to include a legitimate zoning of property by
amunicipality or other zoning authority.”

35. Such broad interpretations of expropriation provisons could have direct consequences
for regulaions intended to promote and protect human rights.  While these two cases focused on
environmental protection, government action in reaion to chemicds and toxic wastes has
flow-on effects in redion to the enjoyment of human rights such as the right to hedth or the
right to water. The decisgons raise questions about the assumptions of responshbility - mora or
legd - for actions that could negativdy affect human rights or the environment. One
commentator has suggested that broad interpretations of expropriation provisons could reverse
the edtablished tenet of environmenta policy that the polluters should bear the cost of their
pollution rather than be paid not to pollute®* To the extent that broad interpretations of
expropriation provisons could affect States willingness or capacity to introduce new measures
to promote and protect human rights, then the use and interpretation of expropriation provisons
is a cause of concern. Specificadly, it will be important to avoid a Stuation where the threat of
litigetion on the basis of broadly interpreted expropriation provisons has a “chilling effect” on
government regulatory capecity, conditioning State action to promote human rights and a hedthy
environment by the commercid concerns of foreign investors.  While human rights should not
provide a shidd to protect unwarranted protectionism, administrative fallures or unfar trestment,
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neither should they be made subject soldy to an economic cdculus. Consequently, it will be
important to ensure that interpretations of these and other provisons in investment agreements
place human rights and environmental congderations centraly within their reasoning where
relevant.

C. Complementary measures to promote human
rightsin the context of investment liberalization

36. Apat from mantaning a Government's rignt and duty to regulate, there are certan
complementary issues that would help promote human rights within the context of investment
liberdization.

37. Bdancing investors rights with obligations. Invedors rights are insrumentd rights.  In
other words, investors rights are defined in order to meet some wider goa such as sustainable
human development, economic growth, dability, indeed the promotion and protection of human
rights. The conditiond nature of investors rights suggests that they should be badanced with
corresponding  checks, balances and obligations - towards individuals, the State or the
environment.  While invesment liberdization has focused on the definition of investors rights
bdancing those rights with States “right to regulae’, discussions over invesment liberdization
have pad less atention to pardld discussons in the United Nations, OECD and ILO defining
investors  obligations towards individuas*®  Yet this risks skewing invesment liberdization in
favour of investors rights, losng dght of their conditiond nature, possbly to the detriment of
the rights and interests of other actors.

38. Two approaches to defining investors obligations are relevant.  Firs, messures to
encourage corporate socia responshility on a voluntay bass ae teking on incressing
importance. The Secretary-Generd’s Globa Compact, launched in 1999, provides a platform
for encouraging and promoting good corporate practices and learning experiences in the areas of
human rights, labour and the environment and the basis for a Sructured didogue between the
United Nations, busness, labour and civil society on improving corporate practices. In relation
to human rights, the Global Compact proposes that enterprises develop human rights criteria for
market entry, explicit human rights policies to protect workers, undertake human rights impact
asessments of ther busness activities, engage with Governments, labour and civil society on
human rights issues, ensure programmes to promote the right to hedth of employees, and ensure
that security arangements do not contribute to human rights violations.  Another voluntary
initiative is the OECD Guiddines for Multinational Enterprises.  The member States of the
OECD adopted the non-binding Guidelines in 1976 as pat of the Declaration on Internationa
Invesment and Multinational Enterprises and have since revised them in 1991 and 2000.
Sgnificantly, the 2000 revison included references encouraging multinational enterprises to
respect human rights set out in the UDHR. The current Guidelines am to promote the postive
contributions multinationds can make to economic, environmentd and socid progress in OECD
member countries with increasing interest from some developing countries.  Further, the OECD
Guidelines am to assg adhering countries in the process of invesment liberdization by
promoting responsible multinational enterprises®®

39. However, while voluntary codes are dgnificant in promoting human rights gpproaches
amongst willing investors, there is aso recognition of the need to baance voluntary corporate
socid  responghility initiagtives with  the drengthening of investors  accountability for ther
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actions as they dafect individuds and communities. This raises complex questions for human
rights lav which has traditiondly focused on the relationship between the individud and the
State. However, as investors become more powerful vis-avis States and as more becomes
known of how ther actions can affect the enjoyment of human rights attempts to define
investors obligations towards individuas and communities are taking on greater Sgnificance.
As the High Commissioner recently dated in the context of the recent Group of Eight (G8)
meeting:  “respect for the Universd Dedaration is an imperaive for Governments, it should be
obligatory for business’.

40. The Sub-Commisson is conddering draft Norms on  Responshiliies  of
Transnaiond Corporations and Other Business Enterprises with regard to Human Rights
(E/CN.4/Sub.2/2003/12). The draft norms set out particular obligations of investors including
the obligation to respect the right to equal opportunity and nondiscrimingion, the right to
security of persons, workers  rights, and national sovereignty, consumer protection and
environmentad protection. The draft norms include provisons regarding periodic monitoring by
the United Nations, periodic evaluation by corporatiions, as wel as reparation, redtitution,
compensation and rehabilitation for any damage done or property taken as a result of violations
of human rights Other initiaives rdevant to defining more direct investors obligations include
the OECD’s Convention on Combating Bribery (1997) which outlaws cross-border bribery and
other corrupt practices, establishing bribery of a foreign public officid as a crimind offence®’
Importantly, the strengthening of investors accountability towards individuds and communities
might be a means of bdancing the drengthened protection of investors rights through
investor-to- State dispute mechanisms with the protection of human rights vis-a-vis investors.

41. Protecting againgt certain actions by Governments. As noted above, podtive impacts of
invesment on the enjoyment of human rights depend congderably on the actions of
Governments.  In some cases, Governments have rdaxed human rights and environmentd
dandards in a “race-to-the-bottom” to attract invetment. To avoid such cases, it will be
important to ensure adequate legd protections for individuds and communities affected by such
govenment actions.  The provison of effective and comprehensve human rights dispute
stlement mechanisms will provide a key dement in a draegy to avoid a possble
“race-to-the-bottom” in the protection of human rights and environmentd dandards. While
nationad protection sysems differ between countries, international mechanisms to ded with
individua complaints of human rights violations are uneven. The Human Rights Committee has
the authority to hear individuad complaints in rdation to civil and politicad rights while the
Committee on the Eliminaion of Discrimination agang Women (CEDAW) has the authority to
condgder individud complants of women in reaion to discrimination in the exercise of thar
human rights, including economic, socid and culturd rights  The ILO has a series of
mechanisns such as the Committee on Freedom of Association and its Fact-Finding and
Conciliation Committee to condder complaints in relation to certan labour rights, however,
these do not dlow individua complaints nor do they address the interdependence of human
rights owing to their focusng soldy on labour standards. However, there is currently no
international mechanism to consder complaints on dl aspects of economic, socid and culturd
rights. On the other hand, under investment agreements, investors have recourse to internationa
redress againgt States and States have redress againgt other States.  This risks skewing the
baance of protection in favour of investors, which in turn could lead to investment decisons
favouring the interests of investors over the human rights of individuas and communities who



E/CN.4/Sub.2/2003/9
Page 24

could remain voicdess in the event of a conflict of interests and rights.  To this end, it is rdevant
to note the recent decison of the Commisson on Human Rights to establish a working group to
condder options for the daboration of an individuad complaints mechanism under the ICESCR
(resolution 2003/18, paras. 12, 13). States could aso raise their human rights obligations where
relevant in any disputes under investment agreements.

42. Promoting home-country meesures.  While liberdization might atract investment for
some countries, the figures demondrate that this is not aways the case and LDCs and many
African countries dill atract only low levels of invesment. This is because liberdization is only
one factor that influences invesment decisons - other determinants of investment include Sze of
markets, infrastructure, political and economic Sability, labour productivity, the qudity of hedth
and education and the qudity of inditutions, induding their transparency.*®  Countries trying to
attract finance for development that do not have these prerequistes will not necessarily benefit
from investment liberdization on its own. Instead, home countries to invetment, paticularly
indudtridlized countries, have a responghility to promote development-friendly invesment to
these countries, promote public-private partnerships to encourage investments towards poorer
countries, support the capacity of poorer countries to paticipate in internationa forums and
support capacity-building through technical assstance so that poorer countries have the means of
developing investment policiesthat attract the right investments.®®

43. More importantly, home countries should complement invesment through the provison
of ODA. This requires not only mantaning ODA leves but increesng them ggnificantly to
meet the target, affirmed in the Millennium Declaration Gods, of 0.7 per cent of GNP. Indeed,
if each member country of the Development Assstance Committee contributed 0.7 per cent of its
GNP as ODA, nearly US$ 160 billion would be released® However, few countries have met
this target and “there are serious questions about the directions in which ODA flows™ with little
actudly reaching the poorest countries®  This provides litle comfort for poor countries
currently engaged in discussons over whether to negotigie an international  investment
agreement that are in need of finance for devdopment and that attract low levels of investment.

While the overiding focus of ODA should be on devdopment and poverty dleviation, it is dso
rdlevant to note that ODA and invesment can be complementary where ODA focuses on
cregting infrastructure and promoting good governance provides a means of atracting private
invesment.  Significantly, poorer countries so need to have the capacity to absorb investment
if investment is to work towards the promotion and protection of human rights and ODA directed
towards improving infragtructure is relevant in this regard. Increesng ODA for these countries -
for deveopment, poverty dleviation and technicd asssance - is therefore an urgent and
pressng need. States could condder including among home-country obligations in investment
agreements the incluson of the ODA target of 0.7 per cent of GNP as a necessary complement to
invesment liberdization.

V. THE HUMAN RIGHTSIMPLICATIONS OF PRIVATIZATION

44, The privatization of previoudy public owned utilities has motivated increases in foreign
direct invesments in many regions in recent years®>> On the one hand, privatization can promote
invesment into faling essntid sarvices in need of new technology, infrastructure and
management and can play a1 important role in  modenizing sectors such  as
telecommunications®  On the other hand, privatization can lead to market concentration
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amongst large corporations and the crowding out of smdler fims® As dready noted in
previous reports of the High Commissioner, privatization can, in some cases, lead to: the
edablishment of a two-tiered service supply with a corporate segment focusng on the hedthy
and wedthy and an underfinanced public sector focusing on the poor and sick; bran dran from
the public to higher paying private sector; an overemphass on commercid objectives a the
expense of socid objectives; and an increasingly large and powerful private sector that can
thresten the role of the Government as primary duty bearer of human rights by subverting
regulatory systems through politica pressure (E/CN.4/Sub.2/2002/9). Given the need to attract
invetment into al sectors, including essentid services related to the enjoyment of human rights,
the question from a human rights perspective is how to optimize the benefits of invesment while
minimizing the chalenges of privatization to individuds and communities particulaly those
who are poor, disadvantaged or vulnerable.

45, The privatization of the water and sanitation sector has provoked significant discussion in
the context of the right to water. Increasing invetment in the water and sanitation sector is
possbly the mogt pressng issue facing the redization of the right to water today. Investment in
water comes primarily from a mixture of sources including water users (houscholds, farmers,
businesses), Governments (through tax earnings), aid donors and the private sector (both nationa
and internationd), with the overwhdming bulk of investment coming from domestic public
sources>®  While figures are difficult to etimate, one andyss suggests that public funding of the
water sector has remained datic since the mid-1990s, with ODA fdling from $3.5 hillion a year
in 1996-1998 to $3.1 hillion a year in 1999-2001 and internationd private invetment and
commercid bank lending in water and sewerage projects fluctuating widdy from $2 hillion
iN1998 to $7 hillion in 1999 and to $4.5 hillion in 2000 - dthough overdl, private sector
investment appears to be increasing.>® If the internationd community is to meet the Millennium
Declaration commitments to reduce by hdf the proportion of people without sustainable access
to safe drinking water and access to basic sanitaion by 2015, it will have to increase investment
in the water and sanitation sector consderably. One edimate suggests that meeting the
commitment on safe drinking water done will require an extra annud invesment of a least
$10 hillion®” Another esimate suggests the need for additiona annua investment of $8 billion
for water supply and $17 billion for sanitation in order to meet the target of universa coverage™
In recognition of the need to improve the Stuation, Minigers of States, in the context of the
recent Third World Water Forum, agreed in their Declaration to “redouble ... collective efforts
to mobilize financid and technica resources, both public and private’ to achieve the Millennium
Declaration Gods (para. 16).

46. As pat of this effort, many actors ae increasngly conddering private sector
paticipation as a source of investment in the water and sanitation sector.>® Private sector
participation in the water and sanitation sector involves severd actors and can take many forms.
For example, private sector participation might involve the full transfer of ownership of public
asts to the private sector, or it might be partid, referring to the delegation of certain activities
and services to the private sector with the public sector mantaning varying leves of control and
ownership over assets. While the terms privatization and private sector participation often evoke
foreign investment through multinational corporations, domestic corporations and the informa
private sector such as andl-scde providers, entrepreneurs and water vendors aso participate in
the provison of water and sanitation in many countries. Indeed, internationd private sector
paticipation is reatively low while domegtic private sector participation is dgnificat in many
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countries. Edimates suggest that the internationd private sector reached only 5 per cent of the
globa population in 2001 athough this figure could increase to 35 per cent by 20155° On the
other hand, in developing countries, the informa private sector services more than 50 per cent of
users®® In terms of investment (as opposed to private sector participation), internationa private
sector investment in the water and sanitation sector has lagged behind other internationd private
sector investments in sectors such as telecommunications, power, gas and hydro, particularly due
to the low potentid for retuns and the high capitd intengty which ddays return on
invesments®®  International private sector investment makes up some 10-15 per cent of
investment in the sector while domedtic private sector investment is even lower, representing
only 5 per cent of investment in the water and sanitation sector.?

47.  While promoting invesment through private sector paticipation in the water and
sanitation sector might be a possible strategy to upgrade the sector, there is concern that private
sector paticipation might thresten the goad of basc service provison for dl, paticulaly the
poor, and transform water from being an essentiad life source to primarily an economic good.
The Committee on Economic, Socid and Culturd Rights has recently recognized that the human
right to water “entittes everyone to sufficient, safe, acceptable, physicdly accessble and
affordable water for persona and domestic use” (E/C.12/2000/11, para. 2), setting out the
following dements that indicate whether water is adequate for human dignity (E/C.12/2000/11:
para. 12):

@ Availability - the water supply for each person must be sufficient and continuous for
persona and domestic uses, such as drinking, sanitation, washing clothes, and food preparation in
accordance with relevant WHO guiddlines,

(b) Quality - water required for persona and domestic use must be free from
micro-organisms, chemical substances and radiologica hazards and of an acceptable colour, odour and
taste for personal and domestic use;

(©) Accessibility - water should be physicaly acceptable, economicaly accessible in that it is
affordable for al and accessible without discrimination. Further, information on water must be accessible
and everyone has the right to seek, receive and impart information concerning water issues.

48. Some of the concerns in relation to private sector participation on the enjoyment of the
right to water sem from a perceived overemphass by the private sector on economic
imperatives such as profitability to the detriment of socid and cultura objectives. In paticular,
there are concerns that private sector participation will improve services for those who can afford
them and neglect those who cannot such as the poor or people living in outlying regions®*
Smilaly, there are concerns that economic efficiency could lead to incresses in water taiffs
which could have a disproportionate effect on poor people®® Ancther issue of concern is that the
private sector over-emphasizes short-term profit to the detriment of longer-term sugtainability of
water and sanitation projects®®  However, experience can differ between countries and
generdized conclusons on the effects of private sector participation on the right to water are
difficult to draw. In some cases, private sector provison has reduced water rates®’ Smilaly,
while high tariffs can obstruct poor people from accessng or improving access to water and
sanitetion, low or no tariffs are not aways appropriate either, leading to higher levels of debt and
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low levels of resources to invest in infrastructure®®  Further, not only the private sector but aso
the public sector has neglected poor communities. In some cases, public sector authorities have
aso been prone to evauate problems in the water and sanitation sector in economic and financia
terms, with socia considerations being introduced only after concerted public pressure.®

49, In light of the urgent need to atract investment to the water and sanitation sector, the key
guestion from a human rights perspective therefore is How can States ensure available and
accessble water of qudity in light of the imperdtive of increesing invesment - public or private -
in the sector? Where the State decides to engage the private sector, the Committee on Economic,
Socid and Cultura Rights has underlined that Stetes have responshilities to ensure that “waeter
should be treated as a socid and culturd good and not primaily as an economic good”
(E/C.12/2002/11, para. 11). More specifically, the State must:

(a@ Prevent the private sector from interfering with the enjoyment of the right to water
(E/C.12/2002/11, para. 23) or from compromising equal, affordable, and physica access to sufficient, safe
and acceptable water (E/C.12/2002/11, para. 24);

(b) Prevent companies based in their territory from violating the right to water in other
countries (host countries to investment) (E/C.12/2002/11, para. 33);

(©) Regulate the private sector to prevent infringements of the right to water including
through laws; to prevent contamination and inequitable extraction of water; to regulate and control water
sarvice providers;, and to protect water distribution systems (E/C.12/2002/11, para. 44 (b)). Smilarly,
States must regulate to ensure that the private sector is fully aware of and considers the importance of the
right to water in the fulfilment of its duties (E/C.12/2002/11, para. 49) and to adopt legidation setting out
intended collaboration with the private sector (E/C.12/2002/11, para. 50);

(d Ensure adequate accountability measures in relation to the private sector such as the
impodtion of pendties for non-compliance (E/C.12/2002/11, para. 24).

50. Private sector participation in the water and sanitation sector - as with public sector
provison - has produced successes and fallures. In Uganda, successes in private sector
paticipaion have resulted in the implementation of village-level water supply projects by
private contractors on a massve scde across the country and the connection of about 1 million
people to wells between 1998 and 2001.7° In contrast, the provision of services free of charge by
the public sector in the United Republic of Tanzania not only crippled the water system, it has
pushed the country deeper into debt, leaving at least 120,000 households in one of the poorest
areas of the capital completely unconnected.”

51. However, in some cases, private sector participation has led to red problems from a
human rights perspective. In Cochabamba, Bolivia, the water and sanitation sector had suffered
in public hands ~ While internationd ad had asssed some communities to dig wdls and
establish water cooperatives, water purity was often poor, there was chronic water shortage and
the poorest neighbourhoods were not connected to the water mains.  In 1999, the Bolivian
Government conducted an auction of the Cochabamba water sysem which drew only one
bidder - a consortium caled Aguas de Tunari, the controlling partner of which was wholly
owned by a foregn investor, Bechte Corporatiion. The concesson agreement gave the
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corporation exclusve rights to the water, a guarantee of a minimum 15 per cent return on its
invesment, and dlowed the corporaion to indal waer meters and charge for water. Shortly
afterwards, water tariffs increased with a view to expanding and upgrading the water network.
However, the company shortly introduced increases of up to 35 per cent and cut people off from
water connections if they did not pay their bills. This in turn led to violent demondrations and,
ultimately, the departure of the water company and a reversa of the Government's decison to
liberdize the waer supply. The Government assumed respongbility for the provison of water
srvices, but services dill reguire enhancement.’>  The foreign investor since commenced
proceedings againg the Bolivian Government before the Internationd Centre for the Settlement
of Investment Disputes under the bilaterd investment agreement between the Netherlands and
Bolivia The arbitration is ongoing.”

52. This case, while not necessarily the rule, does raise serious questions for the enjoyment
of the right to water. According to the Committee on Economic, Socid and Culturd Rights, the
obligation to resppect the right to waer includes refraning from abitrary or unjudtified
disconnection or excluson from water services and from increasing the price in water to the
extent that it is unaffordable (E/C.12/2002/11, para. 44). Similarly, the obligation to protect the
right to water requires States to take necessary measures within their jurisdiction to prevent
infringements of the right to water by third parties and to regulate effectively and control weter
sarvice providers (E/C.12/2002/11, para. 44). The actions of the investor aso raise questions of
corporate socid respongbility in the context of providing water services. Further, the process of
awarding the initid concesson agreement between the Government and the private service
supplier rase fundamental questions of the rule of law.  Paticipaton, transparency and
accountability are some of the principal components of the rule of law, yet in the Cochabamba
case, the parties negotiated the concesson agreement without adequate public consultation. For
example, effective paticipation in public affairs is not only an essentid governance issug, it is a
human right (ICCPR, at. 25). This requires not only periodic and genuine dections but dso
inditutions and mechaniams tha ae dose to the people themsdves so that people are
empowered to change their own lives, improve ther own communities, influence thelr dedtinies
and hold accountable the decison makers and actors whose actions affect ther rights.
Paticipation in public affairs in turn requires trangparency. Trangparency is essentid for the
redization of human rights as it promotes access to information concerning the dlocation of
resources in the context of progressvely redizing economic, socia and culturd rights, induding
the right to water. Such information is essentia for effective public action and monitoring of
both the public and private sector. In underteking privatization, while Governments have the
primary responsibility to ensure that the process respects the rule of law, other actors, including
intergovernmenta  organizations and internationa financid inditutions, dso have a role to play,
particularly in poor countries which require assstance in promoting transparent and participatory
mechanisms.  As noted by the Committee on Economic, Socid and Culturd Rights, “the
internationd  financid inditutions, notably the Internationd Mongtary Fund (IMF) and the
World Bank, should take into account the right to water in ther lending policies, credit
agreements, dructurd adjustment programmes and other development projects so that the
enjoyment of the right to water is promoted” (E/C.12/2002/11, para. 60).

53. How then does the case rdate to investment liberdization? On the one hand, a decison
of the Bodlivian Government in consultation with internaiond finandd inditutions drove the
privatizetion of water services in Cochabamba, not necessarily the opening of markets to foreign
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investment through a bilatera invesment treety (BIT). Smilaly, the sorts of problems which
aose in the case dudy could feasbly hegppen with the engagement of the domedtic private
sector - the chdlenges of privatization are not redricted to foreign investors only. The
liberdization dimenson relates to the fact that the foreign investor was able to have recourse to
internationa dispute settlement through the investor-to-State dispute settlement provisons of the
Bolivian-Netherlands BIT. This raises two issues from a human rights perspective.

54. The firsd relaes to accountability and the rule of law. A sysgem of government
established under the rule of law ensures the avalability of mechanisms for conflict resolution,
whether judicid or nontjudicid, and adequate remedies to address possible violations and
tranggressons.  However, in the Cochabamba case, while the investor had recourse to
international dispute settlement as a result of events connected with the privatization process, the
mechanisms for individuds and communities to hold the State and the investor acountable were
poorly defined or nonexigent. While the Inter-American sysem includes a mechanism for
individual complaints concerning economic, socid and culturd rights the tribund hes
jurisdiction to hear complaints only in redion to workers human rights and the right to
education (the San Sdvador Protocol). Internationdly, there is sill no comprehensve individud
complant mechanism for violaions of economic, socid and culturd rights.  Similarly, the
definition of investors respongbility towards the individuas and communities affected by
privdtization and the exigence of agppropriate accountability mechanisms are lacking. The
question arises whether the exisgence of effective and comprehensve human rights dispute
settlement mechanisms between individuds and States and better defined responshilities and
accountability of investors towards individuds and communities might have played an important
preventive role.

55. The second issue follows from the firg, namdy: What could be the effects of dlowing
recourse to strong dispute settlement provisons under investment agreements in the absence of
gmilaly drong accountability mechanisms for human rights issues aisng in the context of
invetment? The move from public service provison to private service participation in essentid
savices brings with it the uncertainties typical of any reform process.  Private sector
participation in essentid sarvices concans not only commercid condderations reating to
financing projects but a range of other socid, politica, culturd and environmenta concerns.
While an investor-to-State dispute settlement mechanism might resolve subsequent problems of
a commercid nature, the lack of mechanisms to resolve other issues risks weighing the baance
in favour of resolving problems according to the terms of investment agreements which might
not necessarily teke into account the many other non-commercid dimensons of the issue a
hand. To the extent tha this prioritizes commercia condderations over other issues, it raises
concerns for the promotion and protection of human rights which consders development not
only in commercid terms but as “economic, socid, culturd and politicd development in which
al human rights and fundamenta freedoms can be fully redized” (Declardtion on the Right to
Deveopment, art. 1). In this context, it is rdlevant to note that this dispute is only one of three
disputes between investors and States concerning investment in the water sector, another one of
which is ongoing.”® To this end, States are encouraged to raise their human rights obligations
before tribunds in an attempt to secure interpretations of investment agreements and tribund
decigons that take into account the wider legal and socid context.
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V. CONCLUSIONSAND RECOMMENDATIONS

56. The reationship between human rights and investment depends on a range of
variables - the country and sector in question, the type of investment, the motivations of the
investors and the responsbility of the Government. Investment liberalization can modify
the balance among those variables by strengthening investors rights and affecting to an
extent the policy choices that Governments have to direct investment. On the one hand,
this potentially increases the available resources needed to promote and protect human
rights. On the other hand, strengthening investors' rights alone could skew the balance of
rights and obligations in favour of investors interests over those of States, individuals and
communities. A human rights approach to investment liberalization therefore examines
what complementary measures are needed to ensure an appropriate balance of rights and
obligations between States and towards investors, bearing in mind States responsibilities
under human rights law. As States continue discussions in the WTO, regionally and
bilaterally, to achieve progressively higher levels of investment liberalization through the
negotiation and implementation of investment agreements, it is important to remember
that States also have concurrent responsbilities under international law to promote and
protect human rights and, to this end, the following areas of action for further
consider ation are offered.

57. Including the promotion and protection of human rights among the objectives of
investment agreements. The Committee on Economic, Social and Cultural Rights has stated
that, in compliance with their responsbilities to cooperate internationally to achieve the
progressive realization of economic, social and cultural rights, States should ensure that
they give due attention to those rights in international agreements, including trade
agreements (E/C.12/2002/11, para. 35). To this end, States could consider including an
explicit reference to the promotion and protection of human rights among the objectives of
investment liberalization agreements, ether in the preamble or in the body of the
agreement. While not creating new obligations for the parties to an agreement, a reference
would recognize the potential for invessment to affect the enjoyment of human rights.
Recognizing this link could be an important step in avoiding downward pressure on human
rights protection in the process of investment liberalization. Further, a reference to the
promotion and protection of human rights would encourage interpretations of provisons
of investment agreements that take into account States obligations under human rights law.
Finally, States are encouraged to raise their human rights obligations in dispute settlements
where a decision of a tribunal might affect the enjoyment of human rights nationally or
where the interpretation of a provison in an investment agreement might have a human
rightsdimension.

58. Ensuring States right and duty to regulate. States should ensure that in investment
agreements they maintain the flexibility to use certain policy options to promote and
protect human rights. Similarly, States should maintain the flexibility to promote cultural
diversty and to implement special measures to protect vulnerable, marginalized,
disadvantaged or poor people. Moreover, it isimportant to highlight the need for States to
introduce new regulations to promote and protect human rights in response to changing
conditions and knowledge of health, water, education, environmental and aher issues that
affect the enjoyment of human rights. In this context, broad interpretations of some
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provisons of investment agreements such as “expropriation provisons’ could affect
States capacity or willingness to regulate for health, safety or environmental reasons, to
this end, interpretations, or even explicit declarations, by parties to agreements, that
protect State action to fulfil human rights are encouraged. In the context of discussons in
the WTO Working Group on the Rdationship between Trade and Investment, the
emphasis placed on the development dimension should be encouraged further and in this
respect it is relevant to note that the Declaration on the Right to Development emphasizes
that States have the “right and duty to formulate appropriate development policies that
aim at the constant improvement of the wel-being of the entire population and of all
individuals’.

59. Promoting investors obligations alongside investors rights Voluntary codes of
conduct promoting corporate social responsbility are important; yet, as investors rights
are strengthened through investment agreements, so too should their obligations, including
towards individuals and communities. To this end, initiatives to clarify and specify the
legal responsbility of actors towards individuals and groups in the context of investment
are important. Further, States could consider the issue of legal responsbility of investors
within discussons concerning continuing investment liberalization and consder
acknowledging these responsibilities in investment agreements.

60. Promoting international cooperation as part of investment liberalization.
International cooperation and assstance is a fundamental aspect of international human
rights obligations and a necessary measure D secure a just and equitable international
and social order. In this regard, wealthy countries should meet their commitment to
provide 0.7 per cent of GNP as official development assistance and to ensure that such
assistance is directed towards development and poverty alleviation in poor countries. In
the context of negotiations over new investment agreements, it is strongly encouraged that
such targets be included among the obligations in investment agreements. To do so will
take into account the fact that while investment liberalization can lead to higher levels of
investment for countries having the requiste market sze and infrastructure, investment
liberalization alone will not attract the necessary finances needed to promote the right to
development in poorer countries.

61. Promoting human rights in the context of privatization. The effective provision of
essential services in the health, education, water, sanitation, energy, transport and
communications sectors has a significant role in promoting and protecting human rights.
The promotion of the rule of law - popular participation, transparency, legality, equality
and accountability - is a significant aspect of ensuring access to essential services for all.
When the Government seeks private sector nvestment in these sectors then all relevant
actors - not only Government and the private sector but also intergovernmental
organizations and international financial ingtitutions - have responsbilities. to promote
public participation in decisons concerning private sector participation; to ensure
trangparency in decison-making and in information concerning privatization; and to build
and maintain accountability mechanisms to protect the rights of individuals and groups in
relation to the acts of States and investors. The clarification of the responsibilities of the
private sector towards individuals and groups should also consider investors obligations in
the context of privatization.
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62. Increasing dialogue on human rights and trade. Thereisa need not only to bring a
human rights perspective to investment, but also to ensure that human rights experts and
mechanisms understand sufficiently the linkages between investment and the enjoyment of
human rights and that they take investment issues adequately into account. In particular,
there is a need to improve dialogue between human rights, trade, finance and
environmental practitioners and, specifically, social sector and trade/finance ministries at
the national level. At the international level, greater dalogue between delegates at the
WTO and delegates representing the same country in the Commission on Human Rights
could be an important step. Within civil society groups, greater dialogue between trade
and human rights organizations at the national, regional and international levels is
encour aged. Increasing dialogue between investment, trade, human rights and
environmental practitioners could be a significant step in ensuring greater consistency and
coherence in the formulation, implementation and monitoring of international treaties and
in achieving globalization that promotes the enjoyment of human rightsfor all.

63. Undertaking human rights assessments of investment liberalization. Undertaking
human rights assessments of trade and investment rules and policies will be an
important measure to gauge the extent to which trade liberalization can promote and
protect human rights. In particular, discusson in the context of the WTO Working Group
on Trade and Investment and the ongoing negotiations in the GATS Council should be
informed, inter alia, by sound empirical evidence drawn from public, independent and
transparent human rights assessments based on information gathered through a
participatory and consultative process with concerned individuals and groups. In
particular, such assessments should have a gender perspective and consider the real and
potential effects of investment liberalization on disadvantaged and vulnerable groups.
Given that discussions on investment are ongoing, human rights assessments could be used
to secure informed decisions on investment liberalization in the future. As a possible field
of further study, the Office of the High Commissioner therefore suggests that consideration
be given to the development of methodologies for such assessments and the appropriate
assistance needed to undertake them.
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