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[IpenucnoBue

Hacrosinmii OkoHYaTeIbHBII padounii JOKYMEHT HOATOTOBIICH HA OCHOBE
npeaBapuTesbHOro paboyero gokymenrta (E/CN.4/Sub.2/1997/17 ot 20 utonst 1997 roga u
Corr.1), npetoxeHuii 1 HHOOPMAIHH, TOTYYSHHBIX OT IPABUTEIHCTB, KOPSHHBIX HAPOJIOB,
MEXIPABUTEILCTBEHHBIX U HEMPABUTEIbCTBCHHBIX OPraHHM3aIlHii, a TAKXKE TIEPBOTO M BTOPOTO
JIOKJIAJIOB O X0J1¢ Pa0OThI, MPEICTABICHHBIX B BUJIC IEPECMOTPEHHOTO MPEIBAPUTEIHHOTO
pabouero moxymenta (E/CN.4/Sub.2/1998/15 u E/CN.4/Sub.2/1999/18).

IIpenioxenus, 3aMedaHus U Jpyrue MoJIe3HbIE CBEICHHUS], IPEOCTABICHHBIE
npaBuTenbcTBOM HoBoil 3enaniuu u psaaoM opraHu3aluil KOpEHHBIX HApOI0B U
HEIPABUTEIbCTBEHHBIX OPraHU3alMi, ObLIN € 0JIar0JapHOCTHIO NOJYyYEHBI U BKJIIOUEHBI B
OKOHYATEJIbHBIN TEKCT WJIM IIPUHATHI BO BHUMaHUE IIPU IMOArOTOBKE OKOHYATEIBbHOTO JOKJIA/IA.

IIpencraBienus, MOJIy4E€HHBIE 110 TOKJIAAY O XOJ€ padOoThl, OTMEUEHBI B TYHKTE 7 HIDKE.

CriennanbHbIN JOKIAAUYUK PEKOMEHYET U yOSAUTEIbHO IPOCUT PACIIPOCTPAHUTD
HACTOSAIIMN OKOHYATENbHBIM pabounii JOKYMEHT Cpey 3aUHTEPECOBAaHHBIX MPABUTENBCTB,
KOPEHHBIX HAapOJI0B, CIICHUAIN3UPOBAHHBIX YUPEKIACHUN, MEKIIPABUTEIILCTBEHHBIX U
HENPABUTEIbCTBEHHBIX OPTaHU3alMK ¢ IPOCKOOM PEICTaBUTh CBOU COOTBETCTBYIOIINE
IIPEJJIOKEHUS, 3aMEYaHus U JONOJHUTENIBbHYIO CBEXYI0 HHpopMmannoo. OHa Takxke
PEKOMEHIYET, YTOOBI B CBETE JIFOOBIX COOTBETCTBYIOIINX OTBETOB WJIU C YYETOM JIFOOBIX
HEOOXOIMMBIX JONOJHEHUIN WM KOHCTPYKTUBHBIX MPEI0KEHUN HACTOSIINN OKOHYATEIbHBIN
pabounii TOKyMEHT ObLI NPEACTABIIEH /Il OKOHYATENbHOTO paccMoTpenus [logkomuccueii no
MOOLIPEHNUIO U 3alLUTE MPaB YEJIOBEKa Ha ee NAThAeCT TpeTbel ceccuu B 2001 roay.

Beenenue

1. B cBoem pemenun 1997/114 ot 11 anpens 1997 roga Komuccus mo mpaBam 4enoBeka,
npuHUMas BO BHUMaHue pe3oionuio 1996/38 Ionkomuccuu ot 29 aBrycra 1996 rona,
0100pwia Ha3HaueHue r-xu Ipuku-Upen A. Jlaec B kauectBe CrieliMaIbHOTO JTIOKJIAIYUKA JJIs
MOJTOTOBKH paboyero JOKYMEHTa 10 KOPEHHBIM HapoJaM U UX CBSI3U C 3eMJICH C IeTTbI0
MPEUIOKUTH MPAKTHUECKUE MEPHI TS pa3pelIeHus CYIIECTBYIOIUX MPOOJIeM B 3TOW 00JIacTH.

2. B COOTBETCTBUM C 3TUM PEUICHUEM U Ha OCHOBE CBOECTO MPEBIAYILIETr0 padovero
nokymenTa (E/CN.4/Sub.2/1996/40) CriernanbHbIi TOKJIAI9UK MOATOTOBUIIA TPEIBAPUTEILHBIN
paboumii moxkymeHT (E/CN.4/Sub.2/1997/17 u Corr.1), MOCBSIIEHHBIN H3y4YSHUIO
CYILIECTBYIOIIUX TPOOJIEM, CBSI3aHHBIX C 3¢MEJIbHBIMU BOITPOCAMHU KOPEHHBIX HAPOJOB, C IIEIbIO
COJICHCTBUS YITYUIICHUIO B3aUMOITIOHUMAHUS MEX/ly KOPCHHBIMH HApOJIaMH U TOCYJIapCTBaMH B

OTHOIICHUU 3€MCIIBHBIX BOIIPOCOB, IPCAOCTABIICHUS HHq)OpMaHI/IH " aHalin3a, KOTOPBIC MOI'JIN
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OBI COJIEHCTBOBATH CIIPABEITMBOMY Pa3pEIICHUIO ATHX BOMIPOCOB, & TAKXKE COJICHCTBHS
MTOHUMAHHMIO TTOJIOKEHHUH, UMEIOIIINX OTHOIIIEHHE K 3eMEIbHBIM ITPaBaM, MPETyCMOTPEHHBIM B
npoekte nexnapanuu Oprannzanuu O0bennHeHHbIX Hanuii 0 mpaBaX KOPEHHBIX HapOIOB
(pesomrorust 1994/45 Tlonkomuccun, npuinoxenne). [Ipeanaraercs yneauTh BHUMAHHE
BBISIBJICHHUIO ¥ M3YUCHHIO TIPAKTHUYECKUX MEP TI0 PEIICHUIO COXPAHSIOIIUXCS TIPOOIIeM,
KacCaromuxcs KOPpCHHBIX HAPOJAOB U 3CMJINU.

3. Ha cBoeii copok aeBsTol ceccun B cBoelt pesomtonuu 1997/12 TTonkoMuccus mpocuiia
['enepanbpHOTO CekpeTaps B Omkaiiiiee BpeMsi HallpaBUTh pabOYHid JOKYMEHT IPaBUTEIBCTBAM,
KOPEHHBIM Hapo/aM U MEXIPAaBUTEIbCTBEHHBIM M HETIPABUTEIbCTBEHHBIM OPraHU3aALUAM IS
IPEJICTAaBICHNS] MU CBOMX 3aMEUYaHUi U MpeaokeHuil u npocuia CrnenuaibHOTo J0KIa 4uKa
MOJTOTOBUTH CBOM OKOHUYATENbHBIN pab0uMii JOKYMEHT Ha OCHOBE 3aME€YaHUN M WH(OpMAIHH,
MIOJIYYEHHBIX OT IIPaBUTENbCTB, KOPEHHBIX HAPOAOB U APYTUX CTOPOH, U MPEACTABUTh €TI0
PaGoueii rpymnme no KOpeHHbIM HapoJaM Ha ee IecTHaAaTonl ceccuu u [logxkomuccnu Ha ee
narugecaron ceccuu. B mapte 1998 rona cekperapuaT 3arpocuil 3aMedaHus U MPEIJIOKEHUS Y
IIPABUTENBCTB, KOPEHHBIX HAPOAOB U APYTUX CTOPOH.

4.  Bsuay, BO3MOXHO, KPaTKOCTH I€PUO]Ia BPEMEHHU OBLIO MOJYYEHO JIUIIb HECKOIBKO
OTBETOB, 3aMEYaHUM WM IPYruX npeacraBieHuii. OTBETHIN JMIIb YeThIpe rocyaapcTsa. OHU
IIPEIOCTABUIIN YPE3BBIYAMHO MOJIE3HYIO U COAECPKATEIbHYI0 HHPOPMAIUIO, aHATIU3 U
KPUTHUYECKHE 3aMEUaHus 10 MIpeIBApUTEIbHOMY paboueMy 10KyMeHTY. OTBeTHI ObuIN
noJiyueHsl oT 11 opranuzanuii KOpEHHBIX HApOJOB UM OPraHU3aLUM, CBI3aHHBIX C KOPEHHBIMU
HapoJIaMH, HEKOTOPbIE U3 KOTOPBIX COJEPKAIHU IMOAPOOHYIO U MOJIE3HYI0 HH(OPMAIHIO.
ITockonbKy OBUIO OTYYEHO CTOJIb MAJIO OTBETOB, KOTOPBIE K TOMY K€ OBLIH MMOIY4YEeHbI IO3/HO,
0Ka3aJI0Ch HEBO3MOXKHBIM IIOJrOTOBUTH OKOHYATEIbHBINA Pa0OUnii JOKYMEHT, OCHOBBIBAsICh Ha

MOJIYYCHHBIX 3aMCYAHUAX U MPCATIOKCHUAX.

5.  CneunanbHbli JOKJIAIUUK NpeacTaBuia [logkomuccuu Ha ee MATHIECATON CecCUU JT0KIaa
o xoze pabotel Hax pabounm gokymeHToM(E/CN.4/Sub.2/1998/15), B koTOpOM OHa, B
YaCTHOCTH, ITPOCUJIa TOCYIapCTBA MPEJOCTaBUTh NH(OPMALIMIO U aHAJIN3, KacaloIuecs
HWHTEPECOB U MOTPEOHOCTEN rOCyJapCTB B CBSI3U C TEMOM 3€MebHBIX MPaB KOPEHHBIX HAPOJIOB, a
TaK)Ke PU3Baja rocy1apcTBa, KOPEHHbIE HAPOABI U IPYTrUe CTOPOHBI IIPEICTABUTh
JIOTIOTHATENBHYI0 HH(OpMaIHIo 1o TeMe pabodero JokymeHTa. B cBoeli pe3omtomnmu 1998/21
[Toaxomuccus npocuia ['eHepambHOTO cekpeTaps MPenpoBOIUTH JOKIIAI O X0e paboThI
MMPpaBUTCIBCTBAM, KOPEHHBIM HapoaaM, MEKITPABUTCIILCTBCHHBIM U HEIIPABUTCIILCTBCHHBIM
opraHusalysaMm 4Jid MPEACTAaBICHHUA HMU CBOUX BaMC‘-IaHI/If/'I, HHq)OpMaHHH u HpeI[JIO)KeHI/II\/JI, a
Takke npocmwia CrennaabHOro JOKJIaJUMKa Ha OCHOBE MOJIYYEHHBIX 3aMeUaHuil 1 nH(popMaluu
MOATOTOBUTH CBOM OKOHYATENbHBIN paboueil nokymeHT. Jlokian o xoae paboThl, BMECTE C
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MPOCKOOM MPEICTaBUTh 3aMEYaHHMsl, JTaHHBIC U MPEITI0KECHHUS, ObUT MPEIPOBOXK/CH IMUCHBMOM OT
4 Hos10ps 1998 rona.

6.  Bropoii noknan o xoxe pabotsl Haj pabounm gokymentom E/CN.4/Sub.2/1999/18 6bin
npezcrasieH [logkomuccnu Ha ee ATheCAT NePBO CECCHM BMECTE C IIEPECMOTPEHHBIM
npeIBapUTebHBIM paboYnM JOKyMeHTOM. B cBoeit pezomonuu 1999/21 ot 26 aBrycra
1999 rona INoaxomuccus npocuia ['eHepaabHOro cekpeTapsi B BO3SMOXKHO KOPOTKUH CPOK
pacrpoCTpaHUTh BTOPOH JJOKIAA 0 X0ze paboThl CpeIu MPaBUTEIHCTB, KOPEHHBIX HAPOJIOB, a
TaK)Ke MEKIIPABUTEIILCTBEHHBIX U HEMPABUTEIbCTBCHHBIX OPTaHU3alUi IS TIPEICTABICHUS
MU CBOMX 3aMe4aHMi, nH(popManuu U npeaioxxennii; IlongkoMuccus Takxe npocusna
CrnenuaibHOro JTOKJIa4MKa TOATOTOBUTh OKOHYATEIBHBIH Pa004nil TOKYMEHT Ha OCHOBE
3aMeYaHUi ¥ UH(POPMAIIHMH, TOTYICHHBIX OT MPABUTENILCTB, KOPSHHBIX HAPOJIOB U IPYTHX
CTOpPOH, U TIPeACTaBUTH ero Paboueil rpymme mo KOpeHHBIM Hapo/1aM Ha €€ BOCEMHAIIaTOM
ceccuu 1 [lomkomuccnu j1si pacCCMOTPEHHS Ha €€ TATHAECAT BTOPOH CECCHU.

7.  Wupopmaiys B CBA3M C IOATOTOBKON OKOHYATEJILHOTO pabOyero J0KyMeHTa Oblia C
OsarogapHoCTbIO noaydeHa CreruaibHbIM T0KIaI4MKOM OT IpaBurtenbcTBa HoBoil 3enanaun.

Kpome Toro, mone3nsie cBeIeHNs ObLIN MOTYYEHBI OT:

BHyTpeHHero coro3a 1 00beIMHEHUs BOXK/IeH UHIeHCKUX ieMeH bpuranckoit Konymo6un
(Kanana);

®onna ropues, uHk. (Coenunennsie L tarton);

Opranuzanuu xuTesen ojaeHeBoaueckoro paiiona Mayken (Hopserus);,
MunuctepcTBa nHoctpanubix jaen Camenurru (Hopserus);

VYnpasnenus 1o yperyiauposanuto goroopos (Hosas 3enanaus);

Hra kaiiBxakamapama u ura type (IIpaBoBas cinyx0a maopu, uk.) (Hosas 3enanmgus);
Komurera kaHaackux apyseit, Komurera kBakepoB 1o nenam adbopureno (Kanana);
IlenTpa npaBoBoi 3amuTsl nHAeHLEB (Coennnennble LlTater).

CHGHI/IaHBHBIﬁ JOKJIAAYMK BBIPAXKACT CBOIO HCKPCHHIOKO ITPU3HATCIIBHOCTh BCEM TEM

rocyaapCctBaM, KOpCHHBIM HapOJaM U MECKITPABUTCIbLCTBCHHBIM H HCTIPABUTCIIbCTBCHHBIM
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OpraHu3aIUsIM, KOTOPbIE MPEICTABIIN HH(DOPMAIUIO H COOOpakeHUs, Kacarouuecs pabovyero
JIOKYMEHTA, B OTBET Ha MPOCKOBI 00 HHPOPMAITHH.

8. W3 nmoxmanoB M 3asBJICHUI KOPEHHBIX HAPOJOB BCEX PAiOHOB MHUPA B XOJI€ CECCHI
PaGoueil rpymnibl 1o KOpEHHBIM HapoJiaM M U3 HHPOpPMAIIUH, [TOJIyY€HHOM PU MOArOTOBKE
pabodero JOKyMEHTa, SICHO CJIEYET, YTO BOIPOCHI 3€MENb U PECYPCOB U, IIPEXKIE BCETO,
JUIIEHNE KOPEHHBIX HApOJOB IIpaBa BJIaJI€HUSI CBOUMHU 3EMJISIMU, - 3TO KpaliHe CPOYHbIE
BOIIPOCHI, HOCAIIME NPUHIUIUAIBHBIN XapakTep. B To ke BpeMs co CTOPOHBI HEKOTOPBIX
roCy/1apCTB, aKaJIEMUUECKUX YUPEKIEHUHN, HENPaBUTEIbCTBEHHBIX opranu3anuil (HI1O) u nuig
BbICKa3bIBaach 0oJiblIasi 03a00UE€HHOCTh TEM, UTO NPU3HAHUE TPaB YEJIOBEKAa KOPEHHBIX
HapOJIOB MPEAINOIOKHUTENBLHO OyIeT 03HaYaTh, YTO BCE 3€MJIM U PECYPCHI, KOT1a-JIN00
OTUYKJICHHBIE Y KOPEHHBIX HAPOJIOB, IOJKHBI OBITH UM BO3BpallleHbl. B cuiy pasHooOpasus ux
HCTOPUU U MOJIUTUYECKUX OTHOLIEHHUH U COOBITHI, KacaloIMXCsl MHOTUX KOPEHHBIX HApOJ0B BO
BCEX pallOHaX MHpA, a TAK)KE Pa3HOOOPA3HBIX MPOLUIBIX U HBIHEUTHUX IIPABOBBIX MPOOIIEM,
TaKHe BOIPOCHI JJOJKHBI OYAYT paccMaTpUBaThCsl HA HHIAUBUAYAIbHON OCHOBE, 110
BO3MO>XHOCTH, KaK KOPEHHBIMH HapoJlaMH, TaK U rOCy1apCTBaMHM JUIsl ypETyJINpPOBaHUS
BOITPOCOB 3EMENIBHBIX MTPaB KOPEHHBIX HAPOJIOB. DTOT MOMEHT paccMaTpuBaercs B paznene I11

HUIXCE.

9.  CymecTByeT OrpoMHOE KOJUYECTBO MPOOIIEM U BOIIPOCOB, CBA3aHHBIX C 3€MEJIbHBIMU
IIpaBaMM KOPEHHBIX HAPOJIOB, U UX CTOJIb MHOT'O, UTO B paMKax KaKoro-JIM0O UCCIIEeOBaHUs TN
JIOKyMEHTa HEBO3MOKHO B ITOJTHON MEPE PACCMOTPETh UX B KOPOTKOE BPEMSI, OTBEJACHHOE IS
HACTOALIEH MHULIMATUBBI. EcCiM MombITaThCs pacCMOTPETH BCE U3 HUX, TO TaKOM paboumii
JIOKYMEHT 00513aTeJIbHO Oy/IeT HETITyOOKHM O COJIEpKaHMI0 U OonbmmM 1o o0semy. bonee
paloHaIbHBINA MOJIXO0J, IPUHATHINA IPU MMOATOTOBKE HACTOSIEr0 JOKYMEHTA, COCTOUT B TOM,
YTOOBI OTOOPATH U ONPENETUTH MOPSIOK PACCMOTPEHUS MHOKECTBA BOIIPOCOB IS
MOCJIEAYIOLIET0 aHaJIM3a U MOMbBITATHCS BBIJCINUTD T€ BOIPOCH! WJIM IPOOJIEMBI, KOTOpBIE
SBJISIFOTCS] HAN0O0JIee OCHOBOIIOJIATAIOIIMME U HanboJiee Cephe3HBIMH, a CPEAU ITUX BOIIPOCOB -
T€, YTO 3aCIIy’KUBAIOT HAUOOJIBIIIEr0 BHUMAHUS B MIOMCKAaX CPEICTB OOJIETUEHHSI CTPAJaHuN U

00pBOBI C HECTIPABEATTMBOCTHIO 110 OTHOIIEHHIO K KOPEHHBIM Hapoam.

10. KakoBbI OCHOBHBIE IICHHOCTH, KOTOPBIMHU MBI JIOJKHBI PYKOBOJICTBOBATHCS B 3TOM pabore?
Bo-nepBbIX, BeIMKMMU IPUHIUIIAMY TIPaB YeJI0BEKa, 3aKpEIUIEHHBIMU BO Beeobieit
JIeKJIapaliy IpaB yesnoBeka 1 MexTyHapoIHbIX IaKTax O MpaBax 4eJoBeKa, B IEPBYIO OUEpEb
MPUHLMIIAMH 3aMpPEIIeHNs JUCKPUMHUHALIMY U IPUHIUIIAMU PAaBEHCTBA U CAMOONPE/IEIIECHNUS.
Kpome Toro, MbI 10JI5KHBI PYKOBOCTBOBATHCSI OCHOBHBIMU IIEHHOCTSIMU Y MHTEPECAMH,
KOTOpBIE SABJISIOTCA OCHOBOM MpoekTa Aexyiapanuu Oprannzanun O0bennHeHHbIx Hanmii o
IpaBaxX KOPEHHBIX HApPOJOB, CPEIN KOTOPBIX COXPAHEHUE U MPOLBETAHUE KYJIbTYpP U OOLIUH

KOPCHHLIX HAPOJOB, JIMKBUAALIA 6CIIHOCTI/I W TUIISHUH Cp€au KOPCHHBIX HAPOJ0B U BCIIUKUC
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L€ PAaBEHCTBA NEPeJ 3aKOHOM M CIPABEIIMBOCTH ISl KOPEHHBIX HAPOJOB M BCEX HAPOJIOB
BooOImIe. B HacTodAIeM OKOHYATeNsHOM paboyeM JOKYMEHTE OBbLIIN YUTEHBI U U3JI0KEHBI B
MIPUIIOKEHUU COOTBETCTBYIOIINE BhIIEPKKH 13 BeeoOieit nexnapanuu, MexayHapoIHOTO
[IaKTa O FPAXKAAHCKUX U NOJUTHYECKUX IpaBax, KonBeHMn MexayHapoaHON OpraHu3alyu
Tpyna (Ne 169) o kopeHHBIX HapOJaxX U HApOAaxX, BEAYIIUX MJIEMEHHON 00pa3 *U3HU B
HE3aBHCHMBIX CTPaHAaX, a TAKXKE U3 APYTUX COOTBETCTBYIOLINX MEXAYHAPOIAHBIX U
PETHOHAJIBHBIX JOKYMEHTOB 110 IIpaBaM 4esioBeka. CrenualbHbIi T0KIaIuuK TakKe Mpeiaraet
00paTuTh BHUMaHUE Ha 03a00YEHHOCTD, BRIPAKEHHYIO B ITYHKTaX MPeamMOyIIbl

pesomrorirm 1998/21 Tlogxkomuccnu, B KOTOpoii oHa npocuiia CreruaibHOTO JTOKIaT9UuKa
MOJITOTOBUTH HACTOSIINM OKOHYATEIbHBIN pabounii I[OKyMeHTl. HIMEeHHO B 3TOM KOHTEKCTE K
yieHaM [logkomuccun, KoMuccuu no npaBam yesnoBeka U ApyruM opraHaM CUCTEMBI
Opranuzanun O0benquHeHHbIX Hanuil, ciennaan3upoBaHHbIM YUPEXKACHUAM, TOCyIapCTBaM,
KOPEHHBIM Hapo/aM, y4eOHbIM 3aBEJICHUSAM, HETIPABUTEIbCTBEHHBIM OpPTaHU3alUsiIM U
3aWHTEPECOBAHHBIM JIMIIAM OOpaleHa Mpocs0a u3y4yuTh, pACCMOTPETh U IPOKOMMEHTHPOBATH
HACTOSALIMN paboUnil JOKYMEHT.

l. CBA3b KOPEHHBIX HAPOZIOB CO CBOMMU 3EMIJISIMU,
TEPPUTOPUAMU U PECYPCAMU

11. 3aBce Bpems cymiecTBoBaHUs Pabouelt Tpynbl 0 KOPEHHBIM HapoJaM KOPEHHBIE HapOIbI
0c000 MOAYEPKUBAIH HA 3TOM (pOpyMe OCHOBOIOJIATAIOLINN XapaKTep UX CBSA3U CO CBOUMU
POIHBIMU 3eMJIIMU. KOHTEKCTOM 3TOMY CIyXUJla HACTOATEIbHAs HEOOXOAMMOCTh TOHUMaHUs
HEKOPEHHBIMH 00I1I€CTBAMU JYXOBHOI'O, COLMAIIBHOIO, KYJIbTYPHOT0, 3KOHOMHUYECKOTO U
MOJINTUYECKOTO 3HAUEHUS 3€Meb, TEPPUTOPUI U PECYpPCOB JUIsl 0OOECTieueHUsI BBIKUBAHUS U
KU3HECTIOCOOHOCTH KOPEHHBIX 0011ecTB. [y TOro 4T00bI MOHSATH TITyOOKYIO CBSI3b KOPEHHBIX
HapOJIOB C UX 3EMJIIMU, TEPPUTOPHUAMH U pecypcamu, He0OX0IUMO MTPU3HATh UMEIOIIHECS
KYJIBTYpHBIE Pa3IHIUs MEXI1Y HUIMU M HEKOPEHHBIMU HapoJaMH, 0COOEHHO B T€X CTpaHax, IJie
OHM NpoXuBatT. KopeHHbIe HapOo/bl HACTOATEIBHO MPU3BIBAIOT MUPOBOE COOOIIECTBO
MO3UTHUBHO OLICHUBATh 3Ty OCOOYIO CBSI3b.

12. Cnenyer OTMETHTD, UTO, KaK OOBSCHSIOT CAMH KOPEHHBIE HAPO/IbI, TPYIHO OT/IEIUTh
KOHIIEIIHIO CBSI3U KOPEHHBIX HAPOJOB C UX 3€MIISIMU, TEPPUTOPUAMH U PECYPCAMU OT
KOHIICTIIINH UX KYJIbTYPHBIX pa3Inyuil U 1ieHHOCTeH. CBs3b C 3eMJIei U BCEM KUBYIIMM Ha

HEll - BOT OCHOBa O0IIIECTB KOPEHHBIX HAPOJOB. Tak, cucTeMa 3eMJICBIIA/ICHHS, H3BECTHAS KaK
KUTAT, KOPEHHOTo Hapoa TuMOy B Henasne mo3BosisieT 0co3HATh CBOIO PUHAIICKHOCTD K
JTAHHOMY MECTY Y JJaHHOW OOIIMHE - MPUYEM OJHO HEOTAEIUMO OT Jpyroro. Kumar ompezenser
mozeit kak "miems"%. TIo c710BaM OHOTO CIIEIWATICTA, KHIAT ""CIIUT ¢ KyIbTYpOil i 1aeT eif
YKMBOE BBIPOKEHHE, a TIOCEMY B JIFOOOM MMOCATATEIbCTBE HA KHIIAT YCMATPUBACTCSI yrpo3a
CaMoMy CYILIECTBOBAHHUIO JMMOY KaK OT/Ie/IbHOI OBIIMHEI B paMKkax oGmectsa"™. IIpodeccop



E/CN.4/Sub.2/2000/25
page 8

PobepT A. Yunbsmc B cBsI3U ¢ 00CYXAEHUEM TEPPUTOPUAIBHBIX MTPaB KOPEHHBIX HAPOJIOB B
Paboueii rpyrie no KOpeHHBIM HapoAaM 3asiBIII, YTO "KOPEHHbIE HAPOABI MOJYEPKUBAIOT, YTO
JyXOBHBIE U MaT€pUATbHBIE OCHOBBI UX KYJIbTYPHOU CaMOOBITHOCTH 3UKAYTCS HA UX

. 4
YHUKaJIbHON NPUBSI3aHHOCTU K UX TPAJAULIMOHHBIM TEPPUTOPUSIM" .

13. TlIpodeccop [Ixeitmc Cake XeHAEPCOH MOMBITAICS MPOULTFOCTPUPOBATE ATY 0COOYIO
CBSI3b U KOHLENTYaIbHYIO OCHOBY, 3a5IBUB, UTO "0 MPEACTABIECHUSAIM a0OPUTE€HOB
COOCTBEHHOCTb - 3TO IKOJIOTHUYECKOE IPOCTPAHCTBO, KOTOPOE OIPENEISAET Hallle CO3HAHUE, a HE
UJ€0JI0rNYecKasi KOHCTPYKIIMSI UITU OIpe/iesieMble POJAOBBIMH MpU3HaKaMu pecypcehl... C ux
TOYKHU 3PEHHUS CYIIECTBYIOT Pa3InYHbIe C(hepbl, 3aKIIFOUYCHHBIE B CBAIIEHHOE TPOCTPAHCTBO. ..
OHO U EKUT B OCHOBE X CAMOOBITHOCTH, YEJIOBEKA KAaK JINYHOCTU U BCETO YEIOBEYECTBA. ..
[TonsTHE YeIOBEKA KaK TAKOBOI'O HE €CTh ITOHSATHE YEIOBEKA BO IUIOTH, HO HAXOJUT CBOE
MPOJIOIDKEHHE B TOM OTHOIICHHH, KOTOPOE HCIIBITHIBACT JeNOBEK K 3emie"”. T1o100Has CBS3b
IIPOSIBIISIETCS B KYJIBTYp€ KOPEHHBIX HapOJ0B, HAIPUMEp B si3bIKe. Tak, OIMH CTApUK-3CKUMOC
MOTIBITAJICSA BBIPA3UTh NMOAOOHYIO B3aUMOCBSI3b, CKA3aB, YTO "HAII SI3bIK COJEPIKUT CII0KHOE

MOHUMaHUE APKTUKH, O KOTOPOM HUKTO JAPYTroi HE UMEET HpCIICTaBJIeHI/ISI"G.

14. B cuiy pa3HbIX IPUYMH MEXIYHAPOIHOE COOOIIECTBO HA4YaJI0 OKa3bIBaTh OMOIIb
KOPEHHBIM Hapo/iaM B KOHTEKCTE HOBOM (uiIocopuu U NEpCIeKTUB BCEro MUpa Ha Oynyiiee, B
TOM UTO KacaeTcs 3eMJIM, TEPPUTOPUHU U pecypcoB. OTHacTH Ha OCHOBE IIEHHOCTEH,
BBIPAaKa€MbIX KOPEHHBIMHU HapOJaMH U CO3BYYHBIX C MUPOOIYILIEHUEM U BO33PEHUSIMU
KOPEHHBIX HapOoJIOB 00 MX CBSI3U CO CBOEH 3eMIIe, TEppUTOpUEH U pecypcaMu, CO3at0TCs

HOBBIC HOPMBEIL.

15. B ocHoOBe NOIUTHKYU U 001muX ycTaHOBOK [lonkoMuccuu u npyrux opraHoB Opranusanuu
OO0benuHeHHbIX Hannii B OTHOIIEHNHN CBSA3M KOPEHHBIX HAPOJIOB C UX 3€MIISIMH, TEPPUTOPUIMU
U pecypcaMu JIeKaT BbIBOJbI, IPEUIOKEHHS U pekoMeHaluu CrienuanbHOro JOKJIaunuKa
Xoce P. Maptuneca Ko6o, conepxariuecs B tome V "UccnenoBanus nmpoOieMbl
JUCKPUMHHAIUU B OTHOLLIEHUN KOPEHHBIX HapOIIOB"7. OHu B 11€JI0M OTpaXKaroT T€ CJIOBa, B
KOTOPBIX CaMH KOPEHHBIE HapO bl ONHUCHIBAIOT TaKyto ocoOyto cBsa3b. I'-H Maprtunec Koo

TOBOPHT:

"BakHO 3HaTh U MOHUMATh 0COOYIO MPUBA3AHHOCTh KOPEHHOT'O HACETIEHUS K CBOUM
3eMJISIM, HOCSIIYIO TTyOOKO TyXOBHBIN XapakTep, HOCKOIBKY OHO PACCMaTPUBAET ITH
3€MJIM KaK HEYTO OCHOBOIIOJIAraloIlee UIsl CBOETO CYLIECTBOBAHMS, CYLIECTBYIOILEE B €T0
BEPOBAHMSIX, O0BIYASX, TPATUIHSIX H KYJIBTYpeE.

st KOpeHHOTO HaceJIeHHsI 3eMJIsl He SIBIISIETCS UMb OOBEKTOM BIIAJICHUS U

CPEICTBOM ITPOU3BOACTBA. HepaspbiBHas CBA3b AYXOBHOM KM3HU KOPEHHBIX HAPOJIOB C
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MaTepBIO-SeMJIeﬁ, CO CBOMMHU 3EMJISIMU, BJICUCT 3a coOoi HHOT'Zla JAJICKO UAYIIHUEC
IOCJIICACTBHA. 3emiIs He SBIISIETCS TOBApPOM, KOTOpBIﬁ MOJXHO ITPUCBOUTD, a

8
MaTCPHAJIbHBIM 3JICMCHTOM, KOTOPBIM HeO6X0)II/IMO I10JIb30BAaTHCA B YCIIOBHAX CBO60I[BI" .

16. B kagecTBe eme OJHOTO MpUMepa IMOA0OHOTO MOAX0/1a MOKHO cOcaThes Ha "...0co0yro
BaXXHOCTD I KYJIbTYpPBI M TyXOBHBIX IIEHHOCTEH COOTBETCTBYIOLIMX HAPOJIOB U B CBSI3U C
3eMJISIMU WJIM TEPPUTOPHUSMHU - UIIH C TEM U JIPYTHM, B 3aBUCUMOCTH OT 0OCTOSITENBCTB, -
KOTOpBIE OHH 3aHUMAIOT WU MCIOIb3YIOT HHBIM 00pa30oM, U B 0COOEHHOCTH Ba’KHOCTb
KOJUJIEKTUBHBIX acleKTOB 3TOM cBsA3u" (cTtaThs 13 KonBeHmn MexayHapoaHON opraHu3aiu
Tpyna Ne 169 0 KOpeHHBIX HapoJax U HAPOJaX, BEAYIIUX MIIEMEHHOU 00pa3 KU3HU B
HE3aBHCHUMBIX CTPAHAX).

17. Oco0blii XapakTep CBsI3U KOPEHHBIX HApPOJOB C 3€MJICH TaK)Ke HaIIeJl CBOE OTPAXKEHHE B
npoekre aeknapanuu Opranuzanun OO0beanHeHHbIX Haruil o mpaBax KOpeHHbBIX HapOOB, KaK B
npeamOyJse, Tak U B MTOCTAHOBJISIONIEH YacTH. B yacTHOCTH, B cTaThe 25 TOBOPUTCS:

"KopeHHble Hapo/ibl UMEIOT MPaBO MOAAEPKUBATh U YKPEILJIATH CBOKO 0CO0YIO
IIPAaBOBYIO U MAaTEPUAIBHYIO CBSI3b CO CBOMMH 3EMIISIMU, TEPPUTOPHUIMU, BOJAMHU U
MOPCKMMHM U IPUOPEKHBIMU BOJAMH, a TAKXKe IPYTUMH pecypcaMu, KOTOpbIe
TPaJULIMOHHO UM IPUHAJIEKAT UM UHBIM 00pa30M 3aHSThI WM UCTIOIb3YIOTCS UMH, U

HECTU CBOIO OTBETCTBCHHOCTD IEPC/ 6YIIYHII/IMI/I MMOKOJIEHHUSIMU B ’TOM OTHOIIIEHUU".

18. U nakoHer, MpeIoKeHHBIN MPOEKT MEKaMEPUKAHCKOM JEKIapauy o0 IpaBax KOPEHHBIX
HapOJIOB, pa3paboTaHHBIN MekaMepHKaHCKONH KOMUCCHEN 1O ITpaBaM qeoBeKa’ u
paccMmartpuBatoluiics B Hactosiee BpeMs [loctosHHBIM coBeToM Opranuzanny aMepUuKaHCKUX
rOCyJapCTB, COIEPKUT CIETYIOIIUE IT0JIOKEHUS ITPeaMOyJIbl:

"[TocymapcTBa,]

IIPU3HABAs MOJIOXKUTEJIBHOE OTHOLIEHHE K OKPYKAIOLIEH Cpelie, KOTOPbIE YIEISAI0T
UM KYJIbTYpbl KOPEHHBIX HApOJ0B AMEPHK, M YUUTHIBasi 0COOYIO IPUBSI3aHHOCTb
KOPEHHBIX HAapOJIOB K OKpYXKaloLIEN cpelie, 3eMJIsIM, pecypcaMm U TepPUTOPUSAM, Ha
KOTOPBIX OHU IIPOXKHUBAIOT, U UX MPUPOTHBIM PECYpCaM,

IIPU3HABAsi, YTO BO MHOTUX KOPEHHBIX KYJIbTypaxX TPaJULIMOHHBIE U KOJIJIEKTUBHBIE
CHCTEMBI KOHTPOJIS U TI0JIb30BaHUS 3eMJIEN U TEPPUTOPHUEH, a TAKKE pecypcamu, BKIrOYas

BOJIY ¥ IPUOPEKHBIC PAMOHBI, SBISIOTCS HEOOXOJUMBIM YCIIOBHEM UX BDKUBAHUS,
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COITMATbHOM OpPTaHM3AIlUU, PA3BUTHS M UX WHIUBUYAIBHOTO U KOJIJIEKTUBHOTO
OsarococrosHud...".

19. B o0miem 1 1esioM Kaxabli U3 dTHX IPUMEPOB IMOAUYEPKUBACT PSJT DJIEMEHTOB, KOTOPHIC
SIBJISIOTCSA YHUKAJIBHBIMU ISl KOPEHHBIX HAPOJOB: 1) CYIIECTBYET ITyOOKas MPUBSI3aHHOCTh
KOPEHHBIX HAPOJIOB K MX 3eMJISIM, TEPPUTOPHSIM U pecypcaM; ii) 3Ta MPUBSI3aHHOCTH UMEET
camble pa3HOOOpPa3HbIE COLUANIBHBIE, KYJIbTYPHBIC, TYXOBHBIE, 9KOHOMHUYECKUE U TIOJUTUYECKHE
aCIeKTHI U 0053aTEIBCTBA; 111) BaXXHOE 3HAYECHUE UMEET KOJUIEKTUBHBIN aCIEKT 3TOM
MPUBSI3aHHOCTH;, a TAKXKE 1V) acleKT MPEeMCTBEHHOCTH ITOKOJICHUH, CBS3aHHBIN C TTOI00HBIM
OTHOILIEHUEM, TAK)KE€ UMEET OIPOMHOE 3HaYEHUE ISl CAMOOBITHOCTA KOPEHHBIX HAPOJIOB, UX
BBDKUBAHUS U COXPAHEHUS KYJIBTYpbl. MOryT OBITh U APYTHE 3JIEMEHTHI, UMEIOIIUE OTHOLIEHUE
K KOPEHHBIM HApOJIaM U UX CBSI3M CO CBOMMHU 3EMIISIMU, TEPPUTOPUIMH U PECYPCAMH, KOTOPBIE

He ObUIM BCKPBITHI 3ITUMU IPUMEPAMHU.

I[l.  HMCTOPUA U OBIUME CBEAEHUWA: [TOCJIEACTBUA JOKTPUH
JIMIIEHWA BJIAAEHUA

20. TIlocreneHHOe yXYAIICHHE MOJOKEHUSI KOPEHHBIX HAPOJOB MOYKHO OTHECTH K
HENPU3HAHUIO TTIyOOKOW MPUBS3aHHOCTH, KOTOPYIO UCTIBITHIBAIOT KOPEHHBIE HAPO/IBI K CBOUM
3eMJIIM, TEPPUTOPUSAM U pECypcaM, a Tak’Ke K HEIIPU3HAHUIO IPYIrUX OCHOBHBIX IIPAB YEJIOBEKA.
EcrecTBeHHOMY yKIIaly ;KM3HHA KOPEHHBIX HApOJ0B YIPOXKAJI U MO-NIPEKHEMY YIPOKAET APYrou
MOPSAZIOK, KOTOPBII OoJiee HE TUKTYETCs IPUPOJHBIM OKPY)KEHHEM U OTHOIIIEHUEM K HEMY
KOPEHHBIX HapoJ0B. B psje cTpaH MmosiokeHne KOPEHHbBIX HapOoJ0B ObICTPO YXYALIAETCS U
U3MEHSETCA B CHITy OTPULIAHUS [TPAaB KOPEHHBIX HApOJI0B HA 36MJIM, TEPPUTOPUH U PECYPCBHI.

21. KonoHu3zaus TeppuUTOpH KOPEHHBIX HAPOIOB 3aTPAaruBaeT UX CaMbIM Pa3HBIM 00pa3oM.
YXyamienne uxX mojJ0XKeH!s B IeMOrpaduyeckoM TIaHe CTallo Pe3yIbTaToOM KECTOKOCTEH,
oOparteHust B pabCTBO, CaMOyOMIICTB, HAKa3aHUs 3a OKa3aHWE COMPOTUBIICHHUS, BOWH,
HeJ0eaHus U3-3a HAaHECEHNUs ylep0a OKpyKarolllel cpejie WM Ype3MEPHON SKCIITyaTalluu
IIPUPOJIHBIX PECYPCOB, O0JIE3HEHN U MpsAMOro yHuuToXeHusd. Pononbdo CraBeHxareH
KOHCTaTHUPYET, YTO "BCE HAcCEIEHNE aMEPUKAHCKOTO KOHTUHEHTA COKpaTUiIoch Ha 95% B
TEUCHHME TONYTOPa BEKOB CO BPEMEHH YCTAHOBJIEHH)s epBoro kontakta" '’ Hamepenne
00paTUTh KOPEHHBIX JKUTEJIEH B XpUCTUAHCTBO U IPUBECTHU UX 0] ""CyBepeHUTET"
MHOCTPAHHBIX MOHAPXOB IPUBEJIO, HECMOTPS Ha NMPEANPUHATHIE HA TIEPBOM CTA UM MOIBITKU K
"Npy’KeCKOMY OTHOILIEHHUIO", K TOBCEMECTHOMY omnycToleHn0. C COKpalleHHeM HaceJIeHus
HAYaJIOCh U Pa3pylIeHHE TPAIUIIMOHHOTO OOIIECTBEHHOTO YKIIaa, YeMy CITI0COOCTBOBAIIH, B
YaCTHOCTH, YCUJIUSI MUCCHOHEPOB, a TaKXke "3anagHblii" MOAX0A K pa3/eleHuIo Tpyaa 1
pa3JiesieHunIo 1o Mpu3HaKy noja. Korzaa Bce cTanio oleHUBaThCS B ACHbrax U MPEBPATUIOCH B
00BEKT KYIUIU-IIPOJaKH, B TOM YHMCIIE 3€MJIsl, YTO OBIJIO HEMBICIUMO JUIsl TPAAUIIMOHHOTO
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XO03SMCTBEHHOTO YKiIazaa OONBIIMHCTBA KOPCHHBIX HAPpOAOB, TO 3TO OKA3aJIOCh CIIC O,HHOﬁ
HpH‘{I/IHOﬁ yinajaka ux XO03sMCcTBA. OTH KOHIICIII NN OBUTH a0COJIFOTHO UYXIbI KOJIJIEKTUBHOMH
COHH&HBHOﬁ OpraHnu3anuu 06H_[I/IH KOPCHHBIX HAPOOOB.

22. ®DakTONIOTHYECKUN MaTepHa, KaCaloIIMNiCs JIMIICHNSI KOPEHHBIX HApOJIOB BIIAJCHUS
3eMJIel U ee HKCTIPOIPHAINH, CIIUIIKOM pa3Ho00pa3eH, U300UITyeT MoapOOHOCTIMU U OOIIUPEH
U TI0O3TOMY HE MOXET OBITh PACCMOTPEH B paMKax HacTosIero padodero qokymenra. Kopennsie
Hapobl BO BCEM MUPE MHOI'O MOTJIM ObI paccKa3aTh O METO/AAX U MPABOBBIX JOKTPUHAX,
MCIIOJIb3YEMBIX JJISl MX JIMILIEHUs BiajeHus. Ha HacTosuii MOMEHT, OJJTHAaKO, KpaliHe BaXHO
MOYEPKHYTh IPEB3SITOE OTHOIIEHNUE B TOM, YTO KacaeTCsl KyJIbTyphl, KOTOPOE CO/IEHCTBOBAJIO
CO3/IaHHIO0 KOHLIENTYaJIbHOW OCHOBBI JIJISl y3aKOHUBAHUS KOJIOHU3AIMK U Pa3IMUHBIX METOJIOB
JUIIEHNS KOPEHHBIX HapOJOB BJIAJICHHUS CBOUMHU 3€MJISIMHU, TEPPUTOPUIMHU U PECYpCaMU U UX
SKCIIponpranyy. BIioiHe MOXKHO cKa3aTh, UTO MMO3ULIUH, TIOKTPUHBI U MTOJIUTHKA, IPU3BAaHHBIE
onpaBJaTh 00€33eMeNMBaHNEe KOPEHHBIX HAPOAOB, ONPEAEISAINCH U MO-TIPEKHEMY B OCHOBHOM

11
ONpeaACIAOTCA S3dKOHOMUYCCKUMU 3aJiladaMU roCyaapCTB .

23. TlepBble TEOPETHKH, [ICNABIINE CBOU IOCTPOCHHS Ha "HATYpaIUCTHYECKON" OCHOBE,
NIEPBBIMU K€ U B3SUIMCH 3a pa3pellieHue TPYIHOTO BOIIPOCca O MECTE KOPEHHBIX HApOJOB B
COBPEMEHHOM MEXAYHApOIHOM IIPABE, U B YACTHOCTH BOIIPOCA O KOPEHHBIX HApOJaxX Kak
3aKOHHBIX BJIQJIENIbIIAX CBOUX 3€MEIIb, TEPPUTOPHM U pecypcoB. [logoOHbIe
"HaTypanucTuyeckue" KOHCTPYKINHU 3WKIWINCH HA TIOHATUY BBICIIEH BJIacTU U 00)KECTBEHHOMN
BOJIM, 4 TAK)KE€ MOpaIM. Ba)KHOW MX OTIMYUTENBHONW YEPTOHU SABJISUICA NIPUHLIUII PAaBEHCTBA BCEX
JOJIEH, YTO 3aHUMAaJI0 OOJIBIIOE MECTO B IIPOBO3IVIALIEHUH IPUMEHEHHS €CTECTBEHHOTO 1TpaBa B
oTHoueHuu "uHpaennes" HoBoro ceeta. B mocnegHue rojpl 3TOT NPUHIUI PAaBEHCTBA
UCIIOJIb3YETCs cyliecTBYOIUMHU B CeBepHON AMepUKe rpylaMu IPOTUBHUKOB UCTIPABICHUS
MCTOPUYECKON HECIIPABEJIMBOCTU B KAUECTBE apryMEHTa O TOM, UTO "PaBeHCTBO Jis BCeX"
03HA4aeT COXPAHEHHUE CYLIECTBYIOIIETO NOI0KECHHS WIN AAXKE YIPA3JHEHUE YHUKAIBHOTO
cTaTyca KOPEHHBIX HapOJOB B 3aKOHAX, IOroBopax U KOHCTUTYIUAX Kananb! 1 CoeTMHEHHBIX
IlIaros™.

24. Tlepsble "HaTYpamuCThl" (PaKTUUECKU BBICTYMAIN OT UMEHH WHICHIIEB MPOTUB MMIIEPCKON
Y TIATICKOM BJIACTH KaK CPEJICTBA YTBEPKJIEHUS UCIIAHCKOTO BJIAZICHUSI, UCIIOJIb30BAHUS U
AKCILTyaTaluy 3€Melb U PECYPCOB MHIEH1IEB, 000CHOBBIBABLIETOCS C TIOKTPUHAMHU 3aBOE€BAHUS U
OTKphITHS. OHHM 3asIBIISLUTH, UTO UHACHIIBI, HAOOOPOT, UMEIOT MpaBa Ha 3eMJII0, @ KOE-KTO MOIIeN
U JaJibllle, 3aTOBOPUB - IPUMEHUTEIBHO K 3aKOHAM BOWHBI - O ITpaBaxX U CIOCOOHOCTH
WHJIEUCKUX HApOJIOB U HAIlUW BCTYINATh B JOTOBOPHBIE OTHOIIICHUSI, HECMOTPS Ha TO, YTO OHU HE
SBJISIIOTCA "NTIOABMU UCTUHHOM Bephl". OTcCroAa clieoBaio, YTO, MOCKOIbKY UHACHIIBI
JIEHCTBUTEINIBHO SIBJISIFOTCS YEIOBEYECKMMU CYIIECTBAMH U PaBHBI BO BCEM, TO OHU BEAYT

"cripaBeTMBYIO" BOMHY MPOTUB 3aXBaTUyMKOB. OJIHAKO, €CJIM TOJBKO 3aBOCBAHUE HE CJIEIOBAIIO
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3a CIpaBeIJIMBON BOMHOM, MHICHUIIEB HEJIb3s1 OBLIIO B OJTHOCTOPOHHEM TOPSJIKE JINIIATh
BIIAJICHUS 36MJICH MJIM UX aBTOHOMHOT'O CYIIIECTBOBAHUS.

25. TlomoOHble mpeanucanus sl KOHTAKTOB €BPONEHIIEB ¢ KOPEHHBIMH HapOIaMH CTaJIN
COCTaBHBIMM YaCTSIMU CHCTEMbI IPUHIUIIOB U IIPaBJI, ONIPEAEIIAIONINX YCTAHOBICHHE
KOHTaKTOB MEXJy BCEMH Hapoaamu mupa. Ilocnenyromue teopernku B Hagasie XIX Beka
MO-TIPEXKHEMY CUUTAIN a0OPUT€HOB-HEEBPONENIIEB CYObEKTaAMH, KaK OHO TOTJIa Ha3bIBAJIOCH,
"mpaBa Hanuii", a mo3aHee "MeXTyHapOIHOTO MpaBa'.

26. Takum o0Opa3om, epBbIe TEOPETHKH pacCMaTPUBAIM BOTIPOC NIPaB UHACHCKUX HAPOIOB B
pamMKax ecTeCTBEHHOIO IpaBa, Npasja 0e3 UX y4JacTHs UM 3HaHUs 00 3ToM. Tem He MeHee
N0J00HBIE TEOPETUKU CUMTAIIH, YTO €CTECTBEHHOE MIPABO MOXKET OTBEYATH MpaBaM U HHTEpECcaM
KOPEHHBIX HapOJI0B AMEPUKAHCKOI0 KOHTUHEHTA. Kakyro Obl 3alIUTy HU MPEAOCTaBIsIIO0 IIPaBoO
HaIUi Ha CBOEH MepBOHAYATIBLHON CTAIMH KOPSHHBIM HapoaM, OHO He CIIOCOOHO OBLIO
OCTAHOBUTH CHJIbI KOJIOHU3AIIUM U UMIIEPCKUE YCTPEMIICHHS, OXBAaTUBIINE BECH MUD.

B xoHEYHOM UTOTE TEOPETUKH MOJU(PHUINPOBAIH MIPABO HALIMI, OTPA3UB B HEM U TaKUM
00pa3oM y3aKOHUB COCTOSIHUE JIEJ], TP KOTOPOM KOPEHHBIE HAPO/IbI MPEOBIBAIM B COCTOSHUU
nopabouieHus. MexayHapoaHOE MPaBo B MEPBYIO OUEPElb MO-TPEKHEMY KacaeTcsl IpaB 1
00s3aHHOCTEN €BPONEHCKUX U CTOJIb K€ "IIMBUIN30BAHHBIX" TOCYJapCTB U UMEET B KaUeCTBE
CBOETO HCTOYHHKA B OCHOBHOM IIOJIOKUTENBHO BbIPAKEHHBIE KOHCEHCYAJIbHBIE aKThl 3THX

rOCY/IapCTB.

27. K coxaneHuio, B TOJIbl, OCJIEIOBABIINE 32 BTOPKEHNUEM, YCTAHOBHBILIUECS XPUCTHAHCKHE
U IpyTUE PEIUTHO3HbIE IEHHOCTH KPEMKO 3aKPENMINCh B €CTECTBEHHOM IIPaBe U
MEX1yHapOAHOM IIPaBe, JIUIIUB TAKUM 00pa30M KOPEHHBIE HapO/bl BOZMOXKHOCTH NPEABSBIIAT
CBOM TpeOOBaHUs, OTCTAaUBaTh CBOU IIpaBa U LIeHHOCTU. KopeHHbIe Hapoabl OOBIUHO
MMEHOBAINCH "HEBEPHBIMU" U "SA3BIYHUKAMU" B XOJI€ JFOOBIX AUCKYCCHI IO €CTECTBEHHOMY
npaBy. Y’Ke€ U3 TEpPMHUHOJIOTMH OYE€BH/IHBI TUCKPUMUHAIIMOHHBIE U PACUCTCKUE YMOHACTPOEHHUS.
XOTs1 B HEKOTOPBIX OTHOLIEHUSIX MOJIOKEHUSI €CTECTBEHHOI'O IIPaBa MOXKHO ObUIO TOJIKOBATh U
HIMpe, OYeHb Y3K0€ KOHIENTYyalbHOE NOHMMAHNE €r0 Hauyajao BO3HUKATh, KOT'/a 3alaHble
rocy/lapcTBa HayaJlid CBOM NPEANpUATHs B AMEpHKe U Ha APYTUX KOHTUHEHTaX. B cdepy ux

II€I>'ICTBI/I$I CTaJIM BKJIFOYAThCA KOPCHHBIC HAIUWU 1 HAPO/IbI.

28. B OONBIIMHCTBE CIy4aeB JIMIIb C TOMOIIBIO TAKUX MEP U ITyTEM BOCHHOTO MTPEBOCXO/ICTBA
KOJIOHM3ATOpbI o0ecneunin cede "BiaseHne" 3eMIIIMU, TEPPUTOPUSIMHU U pecypcaMy KOPEHHBIX
HapooB. TeppUTOpHM KOPEHHBIX HAPOJIOB AMEPUKH U APYTUX KOHTUHEHTOB B OCHOBHOM OBIIIN
3aBOEBaHbI C IOMOLIbIO BOGHHON CHIIBI. Tawm, Ijie HEBO3MOXKHO ObLIO BECTH 'CIIPABEIIMBYIO
BOIHY", 3aKJII0YaNIUCh 10T0BOpbl. BOT uro nucan B oTHomeHun CeBepHoil AMeprku Baitn
Henopua-mn.:
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"3akro4ueHre JOroBOPOB OBLJIO MOAXOIAIIUM CIIOCOO0M 3aKPEMHUTHCS Ha
KOHTHHEHTE, HE BBI3bIBas 00ECIIOKOCHHOCTH Y MECTHBIX JKUTENEH. 3aKitoueHue I0roBopa
C MHJIEHIIaMU TaKUM 00pa3oM CO37aBalIo aTMOC(EPY ITUBHIBHOCTH ¥ 3aKOHHOCTH B
OTHOILICHUSIX OEJIBIX MOCENEHIIEB ¢ MHIEUIIaMU U HE TIPUBOMIIO K HEMEJIJICHHBIM aKTaM
BO3ME3/UsI CO CTOPOHBI IJieMeH. B otnuuue ot Ucnanuu, kotopasi B KOHEYHOM UTOTE
MOCTaBUJIa UHACHIIEB B KPEIIOCTHYIO 3aBUCUMOCTh HJIM MPOCTO 3aXBaThIBaJIa UX 3€MJTU
cuioid, B CeBepHOM AMepUKe [apHJId IUBUJIN30BAaHHBIE OTHOIICHUS. 3eMJIsl MHICHIIEB U
MpaBa MPOKUBATh B ONPEEICHHBIX PalfOHaX MOKYMAIKCh B PE3yJIbTaTe 3aKITI0YCHUS

o(HUIHANBHEIX T0roBOpoB" ™,

29. Pa3mepsl ocTaBIIelics Majoi TEPPUTOPUH IMTOCTETICHHO COKPAIIAINCH B PE3yIbTaTe
HACUJIbCTBEHHOT'O WJIM IIPUHYIUTEIBHOTO BBICEIICHHUS], IEPECETICHUS U OTBEACHUS HOBBIX
y4acTKOB. MHoOrue o0umHbl KOpEHHbIX Hapo10B CeBepHON AMEpUKH ObUIM COTHaHBI B
pesepBani. OTpbIB KOPEHHBIX HApPOJOB OT UX 3€MENb U TEPPUTOPHUH, a TAaK)Ke HENPU3HAHNE
roCyJ1IapCTBOM COLIMAJIbHOMW, KYJbTYPHOM, AYXOBHOM U SKOHOMHUYECKON 3HAUMMOCTH 3EMIIH JJIsI
KOPEHHBIX HapOJI0B UMENH /JIsl OOIIMH KOPEHHBIX HAPOJI0B KaK KPaTKOCPOYHbIE, TaK
JIOJITOCPOYHBIE ITOCIIEICTBHSL.

30. JIOKTpWHBI JIMIICHUS BIAJICHNS, KOTOPbIE BO3HUKIIH B X0/I€ JATbHEHUIIIETO Pa3BUTHS
COBPEMEHHOTO MEXIYHAPOIHOTO MpaBa, a UMeHHO: terra nullius u "oTkpeITHA" HMeTH
U3BECTHBIC OTPHUIIATENILHBIC MTOCIIECTBUS Il KOPEHHBIX HapooB. JJokrpuna terranullius s
IPUMEHEHUN K KOPEHHBIM HapoJaM YTBEPXKAAET, YTO 3€MJIM KOPEHHBIX HAPOJIOB FOPUINIECKU
ABJIAIOTCS HE3aHSTHIMU BIUIOTH JI0 Hayaua KOJOHHWAJIbHOTO MPUCYTCTBUSA U MOT'YT IIO3TOMY CTaTh
COGCTBEHHOCTBIO KOJIOHH3HPYIOMIEH JepyKaBbl IIOCPEICTBOM (DAaKTHIECKOTO 3aBIIaCHHS .
Crporo rosops, B XVII, XVIII XIX Bekax nokrpuna "oTKpbITHs" IpegoCTaBisiIa FOCYAapCTBY,
OTKpBIBLIEMY paHEE HE U3BECTHBIE EMY 3€MJIM, HE3aBEPILIECHHBII MPAaBOBOM TUTYJI, KOTOPbII MOT
TOJTY4HTh PAa3BUTHE B Pa3yMHBIC CPOKH (AKTHUCCKOTO 3aBIAACHHS . JTa JOKTPHUHA, KOTOPYIO
roCyJapcTBa CTAIM MPUMEHSTH IPAKTUYECKH 0€3 KaKOro-1100 000CHOBaHHS B MEXyHAPOIHOM
IIpaBe, MPeI0oCTaBIIAET "OTKPBIBIIEH" KOJOHUAIBHON JepKaBe CBOOOIHBIN MPAaBOBOM TUTYJ Ha
3eMJIM KOPEHHBIX HapOJ0B, OTPAaHUYMBAEMOM JIUIIIb IPAaBOM KOPEHHBIX HAPOJIOB Ha MOJIb30BaHHE
¥ BIIAJICHIE 3eMIICH, KOTOPOE HMHOT/[A HA3HIBAIOT A00PUTEHHBIM IPABOBBIM TUTYIOM . JIumib
HEZaBHO MEXIYHapOJAHOE COOOIIECTBO HAYall0 IOHUMATh, YTO M000HbBIE TOKTPUHBI
IIPOTUBONPABHBI U SBJIAIOTCS pACUCTCKUMHU 110 CBOEMY XapakTepy. Hampumep, B To Bpemst Kak
ITocTosiHHAs najlaTa MEXIyHAPOIHOTO MPAaBOCYIUs IpUHAJA cBoe peweHue ot 1933 roaa no
neny o Bocrtounoit FpeHJIaHIII/H/I17 Kak pa3 Ha 3TOM OCHOBE U UCXOMS U3 ITUX MO3ULIHI, B

1975 roxy MexyHapoJHBIH Cy/ MPHUHSI IIOCTAHOBIIEHHE O TOM, YTO JOKTpUHa terra nullius
OIIMOOYHA U HETIpaBOMEpPHA MPUMEHSIach B OTHOLIECHUH IIJIEMEHHBIX HAPOJI0B 3araHon
Caxapsr.
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31. B cBoem pemennn 1992 rona o nenmy Ma6o npotus mrata KBuncinena Beicokuii cyq
ABcTpanuu o0CyIuII IPaBOBBIE U JpyTUe MocieAcTBUsA JOKTpHHSI terra nullius. Cyn B
OCHOBHOM BBICTYIHJI IPOTUB 3TON JOKTPUHBI, C/I€TaB 3aKJIIOUYEHUE O TOM, YTO 3Ta
"HecnpaBeIMBas M IMCKPUMUHAIIMOHHAs JOKTPUHA HE ABIIsAeTcs Oosee mpuemiieMoit”. 2To
pelIeHre BbI3BAJIO MOSIBIIEHNE 3aKOHA O TUTYJIaX KOPEHHOI'0 HACEJIEHNUs, IPUHATOM
paBUTENBCTBOM ABcTpanuu B 1993 rosy, B KOTOpOM YCTaHaBJIMBAIOTCSI OCHOBA U MEXAHU3M, C
MIOMOUIbIO0 KOTOPBIX a0OpUTeHBI B ABCTPAJIMU MOTYT 00€CII€YUTh CBOU 3€MENbHbIE PaBa.
Onnako abopureHsl ABcTpannu cooOmuian Pabodeid rpyrme, 4To OHU HCIIBITHIBAIOT OOJIBINNE
TPYJHOCTH B JI€JI€ OCYILIECTBICHUS 3TOT0 3aKOHA M BBIPAXKalOT 03a00YEHHOCTH 10 MTOBOY
B3STBIX Ha ce0sl rOCyAapCTBOM M HUYEM HE 0OOCHOBAHHBIX ITOJTHOMOYUN aHHYJIMPOBATh
3eMeIbHBIE [IPaBa, IPU3HAHHBIE B PEIICHUU 10 AEIy Ma6o™. B kaxoii Mepe MPaBUTEILCTBO
ABCTpaJIny MOKET U Jlajiee MpeKpalaTh 3eMeIbHbIE IIPaBa KOPEHHBIX HAPOJIOB HA OCHOBE
3aKOHOJAATENIbCTBA, TUCKPUMUHHUPYIOIIETO TUTYJIbI KOPEHHBIX HAPOJIOB, - 3TO BOIPOC, 110
KOTOpOMY IpoAosbKatoTes auckyccuu. 18 mapra 1999 roga Komurer no aMkBuanuu pacoBoi
JUCKPUMUHALIMY [IPUHSUT PELLIEHUE, B KOTOPOM MPU3HABAIIOCH, YTO MOJIOKEHNUS 3aKOHA O
MONpaBKax K 3aKOHY O THUTYJaX KOPEHHOTO HaceJeHUs! aHHYJIMPYET U YIIEeMJIIseT
OCYILIECTBIIEHNE KOPEHHBIMU HApOJIaMH UMYIIIECTBEHHBIX MPaB U HHTEPECOB M TUCKPUMUHHUPYET
BJIaJIENIBLIEB TIPABOBOTO THTYJIA M3 YUCIIa KOPEHHBIX Hapo1oB (A/54/18, myHkT 21,

pemenne 2 (54)). Dot ciyuait mogpoOHee paccMaTpuBaeTcs B MyHKTax 46, 64 u 89 Humxe. OT10
MOKa3bIBAET, YTO €BPOLIEHTPU3M MO-TIPEKHEMY MPOSBISIETCS B IIPABOBOM TEOPUHU M MBILIUICHUH U
YTO 1MOI00HBIE CUTYAIIMH BOBIIEKAIOT KOPEHHBIE HAPOIBI B TUCKYCCUU B 00JIACTH TIPaBa, B X0JI€
KOTOPBIX HE YUUTBIBAIOTCS MX OTIMYUTEIbHBIE KYIbTYPHBIC IIEHHOCTH, BEPOBAHHUA,

2
06Hl€CTBCHHI>IC YCTAHOBJICHUSA UJIA MUPOBO33PCHUC O.

1.  OCHOBA JJIs1 AHAJIN3A COBPEMEHHGLIX ITPOBJIEM, KACAIOIIMXCA
3EMEJIbHBIX [TPAB KOPEHHBIX HAPOIOB

32. OcHoBHBIE IPOOIIEMBI, KOTOPBIE OYIyT UCCIIEIOBAHBI B HACTOSIIEM pabodeM JOKYMEHTE,
BEChMa MHOTOUYHUCIICHHBI ¥ Pa3HOOOpa3Hbl. DTH MPOOIEMbI MOTYT OBITH CBEJICHBI B
aHAJIMTUYECKYIO CTPYKTYPY, KOTOpasi IOMOKET MPOSICHUTh UX U COAEHCTBOBATH OTHICKAHUIO
BO3MOXHBIX pemieHni. [logoOHas aHamuTHYeCcKast CTPYKTypa U3JIaraeTcst HUXKe.

A. HCHDI/ISHaHI/Ie rocygapCrBaMu I1paB KOPECHHBIX HAPOAOB HA 3€MJIH,

TCPPUTOPUHN U PECYPCHI

33.  Dra Hamboree OCHOBOMOJATAOIIAS U IIIMPOKOOXBATHASI MPOOIeMa Mmoapas ieNsieTcs Ha JIBe:
HCMIPU3HAHUC I'OCYJapCTBAMH CYICCTBOBAHUA IIpaBa IMMOJIb30BAHHWA, BJIaJICHUA U cOOCTBEHHOCTH
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N HCIIPCACTABJICHHUEC IroCyaapCTBaAMU HAJICIKAIICTO IIPpaBOBOI'O CTATYyCAa, HpaBOCHOCO6HOCTI/I u
APYTUuX OPpUINYCCKUX IIPpaB, CBA3aHHLIX C BJIAJICHUCM KOPCHHBIMU HAPpOAaMHU 3eMIIeH.

1. HCHDI/ISHaHI/IC CYmECTBOBAHMSA ITPpaBa MOJb30BaHNWA, BJIAACHUA U COOCTBECHHOCTH

34. JKurenu cTpaH MHOTHX PaliOHOB MHpa HE MO03PEBAIOT O CYIIECTBOBAHUHU WU
UTHOPHUPYIOT TOT (aKT, 4TO OOIIMHBI, IIJIEMEHA WM HAllUKM KOPEHHBIX HApOJ0B OOUTAIOT B
OTPEJIENIEHHBIX palloHaX CYLIU U MOPS U MOJIb3YIOTCS UMHU, IIPUYEM BO MHOTHX CIIydasiX - €
He3anaMATHBIX BpeMeH. OOBIYHO 3TH palloHbI PaCIOI0KEHBI JAIEKO OT CTOJIUI U IPYTHX
TOPOJCKUX pallOHOB CTPAHBI U OOBIYHO AT CTPAHbl PACCMATPUBAIOT 3TU 3€MJIM U PECYPCHI KaK
IIPUHAJUJIEKAIINE TOCYAAPCTBY. XOTs COOTBETCTBYIOIINE KOPEHHBIE HAPO/IbI BIIOJIHE
CIIPaBEIIMBO CUUTAIOT ce0sl BIaJEIbIIAMU TOM 3€MIIU M PECYPCOB, KOTOPYIO OHU 3aHUMAIOT U
KOTOPBIMH OHHM IOJIb3YIOTCA, CaMa CTpaHa paclopshkKaeTcs 3eMIIed U pecypcaMu Tak, Kak OyATo
OBl KOPEHHOT'0 Hapo/ia TaM U He 6bUT02Y. DTH [IPaBUTEIbCTBEHHBIE TEHACHIINH elle Ooiee
ycyryousitoTes B Takux (penepannsx, kak Kanana u Coenunennsie LltaTel, T11€ BlIacTu MITAaTOB,
IIPOBUHIIMHI U J1ayK€ MyHUIIMIIAIIbHBIE OPTaHbl YIPaBJIEHUS IOPOH OCYIIECTBIISAIOT TAKUE
JefcTBUS MO0 B KOOPIMHAIIMY C IIEHTPATBHBIM WM HAIIMOHAJBHBIM IPAaBUTEIECTBOM, JTHOO

o o 22
HE3aBUCHUMO B paMKax IMPOBCACHUA CBOCU COOCTBEHHOU ITOJTUTHKH .

35. CymuiecTBYIOT MHOTOUYHUCIICHHBIE IPUMEPHI BBIIICOMUCAHHBIX OJJHOCTOPOHHUX JEHCTBHMA
rocy/lapcTBa B OTHOLLIEHUH TPAJUIIMOHHBIX 3€MeNb KOPEHHBIX Hapo10B. B benuze
IIPABUTEIBCTBO HEJABHO MPEAOCTABUIIO HHOCTPAHHBIM KOMIIaHUSIM 17 KOHIIeCCUIl Ha 3arOTOBKY
JIPEBECHUHBI B JIeCax, /1€ BCEr/la MPOKUBaJI HApOJ] Maiis, JUIsl KOTOPOTO JIEC SBJSUICS HCTOUHUKOM
CYLIECTBOBaHMs. B HEKOTOpBIX appUKaHCKUX CTpaHax caH MU OYIIMEHBI CPEAU MPOUUX
3eMeJNIbHBIX TPO0JIEM CTAIKUBAIOTCS C CEPhE3HBIMU TPYIHOCTSIMH, BEI3BAHHBIMHU TE€M, YTO B 3TUX
CTpaHax HET 3aKOHO/IaTeNNbCTBA, 3AIUIIAIOIIEr0 UX NTPaBa 3eMJIEBIIAJICHUS U
3eMIIETIONB30BAHMA>. JIBe OPraHM3aIiK COOGIIAIOT O TOM, YTO HOPBEKCKHE CAaMH OCIAPHBAIOT
psia 1eHCTBUM MPaBUTENbCTBA, YTPOXKAIOLIUX UX OCTaBIIMMCS 3€MJIIM U pecypcaM, BKIIoUast
nepeavy O00JIbIIOT0 3eMENBbHOIO yyacTka B @UHMapKe rocy1apCTBEHHOW KOMMEPUECKON
KOMIIAaHUH U 3aIlJTAHUPOBAHHOE pacIIMpeHUe U 00bEUHEHHE JBYX CYLIECTBYIOIINX BOCHHBIX
y4eOHBIX nomuronos?’. B 3amagHoM [Tanmya-Hogoit I'Bunee (3anagnom Mpuane) npaBUTEILCTBO
WuaoHe3un nooupsieT "TpaHCMUTPALUIO" U 3aCETICHUE 3€Mellb, HA KOTOPBIX )KUBYT KOPEHHbIE
Hapos>>. COOBIIAETCS, UTO TOT MPOLECC MPHBOINT K MACCOBOMY MEPEMEIICHHIO KOPEHHBIX
HapOJIOB, IPAKTUUYECKH BBIHYKAIOIIEMY MHOTUX JIFOJEH )KUTh B Apyrux crpa”ax. llo cioBam
OJIHOTO CIELMATUCTA, "KOPEHHbIE Hapo bl DUIINIIINH - CAMOBOJIBHBIE ITOCEJICHIIBI HA CBOMX XK€
3eMJIsiX", TOCKOJIbKY Ha OUIMIIIMHAX TOCYAApCTBO 3asBJISET CBOU IIPaBa Ha BiaJIeHUE
pHUMeEpHO 62% TeppUTOpHE CTpaHb-C. COOBIIAETCS, YTO AHATOTHIHOE MTOIOKEHHE CTOKHIOCH
B Unnonesun, Taunanae u Muaun, a B 00NBIIMHCTBE aQPUKAHCKUX CTPAaH COOCTBEHHOCTHIO
roCyJapcTBa CIMTAIOTCS Bee Jeca’ . B Hukaparya mpaBHTeIbCTBO 3aIUTAHHPOBATIO CO3IAHAE
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3aroBeHUKA WM TTapKa, MOJHOCTHI0 UTHOPHUPYS UHTEPECH KOPEHHOTO HACEICHHS,
MPOXKUBAIOLIETO Ha 3ToM 3emiie. B cBoeM uccrnenosanuu r-0H Maptunec Ko6o mpumen k
BBIBOJIY O TOM, YTO M3 MHOTHX CTPaH, TJie CYIIECTBYIOT OOJBIINE 10 YNCICHHOCTH KOPEHHBIE
HApOJIHOCTH, TEM HE MEHEE, MOCTYMNAIOT COOOUIEHHUS O TOM, YTO MOAOOHBIX HAPOJIOB TaM

HE CYIIECTBYET. XOTS MOJO0KEHUE B 3TOW 00IACTH M yIay4IllaeTcs, IpobdaemMa mo-mpexHeMy
0CTaeTcsl.

2. HenpenocrapieHnue rocyapcTBaMy HaJISKaIIero IPaBOBOro cTrartryca,

Haﬂnemameﬁ HDaBOCHOCO6HOCTI/I " APYTUX OPUIUYCCKUX ITpaB

36. Dra mpobiieMa TECHO CBsI3aHa C yXKe 00CYKIaBIIelcs BhIme. XOTs TOCyIapcTBa 3HAIOT,
qToO 06IHI/IHI>I, Halyuy WA T'PpyHIibl KOPCHHBIX HAPOJOB CYIMIECCTBYIOT U UMCIOT UCKITFOYUTCIIbHBIC
IpaBa Ha MOJIb30BAHKE U BIIAJICHUE OIPEICIICHHBIM PalilOHOM, PSIJT TOCYIapPCTB HE IPU3HACT
TOro, YTO COOTBETCTBYIOIINEC KOPCHHBIC HAPOJAbl UMCIOT FOPUANYCCKOC MIPAaBO HUJIM IIpaBa Ha
3eMJIIO WIIM pecypehl. B pszie cutyanuii KOpeHHbIE HAPOAbl CYUTAIOTCS JIFOIbMH,
MOJIB3YIOIIUMHUCA TOCYAAPCTBCHHBIMU UJIM HAIITMOHAJIBHBIMHA 3C€MJIAMHA B CUITY TCPIIMMOCTH

IIPaBUTENBCTBA.

37. KoHuenuus abOpUreHHOTO MTPABOBOTO TUTYJA U CBSI3b 3TOM MPABOBOM KOHIICTILIUH C
IIpaBaMM YeJI0BEKa KOPEHHBIX HAPOJI0B UMEIOT UCKIIOUUTEIBHO BaXXHOE 3HaUueHHe. Bo MHOrmx
CTpaHaxX, 0COOEHHO B CTpaHax bpUTaHCKOro coapyXecTBa, a TAaKXkKe B IPYrHUX CTPaHax
UCKJIIOYUTENIbHOE M0JIb30BaHKE U BIIa/ICHNE 3€MJIEH ¢ He3almaMATHBIX BPEMEH JIal0T aOOpUreHaM
IIPaBO Ha TUTYJI, KOTOPBIA MOKET OTMEHHUTB JIMILb CYBEPEH, T.€. IPABUTEILCTBO FOCYI[apCTBaZB.
B ciyuae npusHaHus IpaBOBOIO TUTYJa a0OPUT€HOB KOPEHHBIE HAPO/AbI UMEIOT 110 KpaiiHei
Mepe XOTb KaKOe-TO IOPUINYECKOE IIPABO, HA KOTOPOE OHU MOTYT CChLIAThCS BO BHYTPEHHEN
npaBoBoi cucreme. O/IHaKO IPaBOBON a0OPUTE€HHBIA TUTYJ YACTO MOKET OBITh aHHYJIMPOBAH
roCyJ1IapCTBOM, YTO HEMPABOMEPHO U PE3KO KOHTPACTUPYET C TOM MPABOBOW 3aLIUTON U
IIPU3HAHUEM I1PaB, KOTOPHIMU B OOJIBIIMHCTBE CTPAH 3alIUILEHbI 3eMJI1 U COOCTBEHHOCTh
rpaxaas (mogpodHee 06 3ToM cM. myHKTHI 40-47 Hike). OAuH TUIIb 3TOT (HaKT, BO3ZMOXKHO,
00BSACHSET BOSHUKHOBEHUE MOJABIISIOIEr0 OOJIBIIMHCTBA MTPOOIJIEM IIpaB YeI0BEKa KOPEHHBIX
HapoJI0B.

38. Bo mMHOrHX cTpaHax, KOTOpbIE PU3HAIOT A0OPUTEHHBIH MPaBOBOM TUTYI, OH UMeeT Ooliee
OTpaHUYEHHBIN IOPUINYECKUI 00BEM, a BHITEKAIOILIME U3 HETO PAaBOMOYHS 00Jiee OrpaHUYEHBI
B TOM IOpPUINYECKOH 3alIUTe, KOTOPhIE OHU JIAIOT TAKOMY TUTYIY IO CPAaBHEHHIO C IPYTUMHU
3eMenbHBIMU TUTYIaMH. Tak, BepxoBHblii cyn Kanaae! TIareasHo paccMOTpes BOIPocC 00
a0OpUTEHHOM THUTYJIE B CBOEM pelieHud, npuHsaTom 11 gexadps 1997 rona o aeny Jdearamyyks
nporuB Koposnessl. CyJ HOCTaHOBHII, YTO aDOPUTE€HHBIN TUTYI SBISETCA NPU3HAHHBIM U

noATBep:kieHHbIM B Koncturyrmmonnom akre 1982 rona. Cyj mOCTaHOBWUIIL, YTO ATOT TUTYII
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o0BbenHsAeT B ceOe MpaBo Ha 3€MJII0, HHTEPEChl COOCTBEHHOCTH U KOJUIEKTHBHBIE IIPaBa U YTO
OH sIBJIsIeTCA sul generis (YHUKaIbHBIM). OJIHAKO MpeJice1aTeNIbCTBYIOMUI Cyibs IPSAMO yKa3al,
4TO a0OpUTreHHBIN TUTY Ha 3eMinto B KaHazie naer npaBa, KOTOpbIE OTJIMYAIOTCSA, SIBHO UMes]
0oJsiee HU3KUH Kiacc, OT IIPaB 110 OOBIYHOMY THUTYILY, OCHOBAHHOMY Ha 0€3yCIIOBHOM IIpaBe
COOCTBEHHOCTH. AOOPHUTCHHBIN TUTYI XapaKTepU3yeTcs Kak "oOpeMeHeHue" OCHOBHOTO TUTYJa
KopoHbl. DTOT TUTY HE MOXKET OBITH OTUYK/EH MHaue kKak KopoHe. DTo Bcero nuib npaBo
MI0JI30BAHUS U BJaJIeHUs 3eMJeil, mpuueM BepXoBHBIN Cy BBOJUT Ba)KHOE OTPAaHUUYEHHUE Ha
NO0JIb30BaHKE 3eMJIeH. 3eMIIsl HE MOXKET ObITh HCIIOJIb30BaHA TAKUM 00pa3oM, KOTOPBIIl He
COBMECTHM C XapaKTepOM CBSI3H 3asiBUTeNIeH TpeOoBaHMs ¢ Takol 3emsiell. Hampumep, 3emis,
UCIOJIb3yeMas B Ka4eCTBE OXOTHUYBMX YroJui, HE MOXKET UCIIOJIb30BaThCA B ylIepO ee
LIEHHOCTH KaK OXOTHUYbMX yroauil. B cioyuyae HapymieHui abopureHHoro TuTysa tpedyercs
CIpaBeUIMBasi KOMIIEHCAIUs, OJTHAKO B 3TOM PELIEHUH HE ObUIO YCTAaHOBJIEHO KaKHUX-JINOO

2
YCTKUX MPHUHIHUIIOB HA CUHET KOMIICHCAIITNUN 9.

39. B psje cTpaH 0OMMHBI KOPSHHBIX KUTENICH HE 00JIaal0T TIPABOCTIOCOOHOCTHIO B
OTHOLICHHWH BJIaICHUA 3eMJIeii MM He UMEIOT HpaBOCHOCO6HOCTI/I JUIA KOJUICKTUBHOI'O BJIaJICHUA
€10. Koma KOPCHHBIC HAPOAbI UJIN I'PYIIIIBI KOPECHHBIX JKUTeJIeH He IMPU3HAIOTCA B KQYCCTBC
UMCIOIIUX IOpI/II[I/ILIeCKI/Iﬁ CTaTyC UK IOPUIUICCKOC CYIICCTBOBAHNE, OHU HC MOI'YT UMCTh
TUTYJIa Ha 3EMJIM WKW PECYPCHI, a TAKKC MPCAIIPUHUMATL ITPABOBLIC I[CﬁCTBPISI JJI 3alIUThI
CBOMX COOCTBEHHMUYECKMX MHTEPECOB. MHOTHE TOCyAapCcTBa, KOTOPHIE ellle TOKOJICHNE Ha3al
OTKa3bIBAIM KOPEHHBIM HapoJaM B M0100HON PaBOCIIOCOOHOCTH, TIPOBEIN B HACTOAIIEE BPeMs
peOopMBI MO3UTHBHOTO XapaKTepa, 0JJHAKO HEOOXOAMMO OCYIIECTBICHUE JTATbHEHIIIEr0
MCCJIEIOBAHMSI 3TOM MPOOIEMBI.

B. I[I/ICKDI/IMI/IHaHI/IOHHI)IC 3aKOHBI ¥ ITOJIMTHUKA, 3aTparuBaromuc

OPUBA3aHHOCTH KOPCHHBIX HAPOAOB K MX 3EMJIAM

40. B Tex rocymapcrax, rie UMEeTCsl pa3BUTOE 3aKOHOAATEIHLCTBO U FOPUCTIPYICHIINS,
3alUIIAIOIINE TIpaBa KOPEHHBIX HAPOJIOB, - @ MX YMCIIO BCE YBEIUYMBACTCS - HanboJee
3HAYUTENIbHBIE MPOOJIEMBI BO3HUKAIOT B CUITy COXPAHCHHSI TUCKPUMHUHAIIMOHHBIX 3aKOHOB H
MIPABOBBIX JIOKTPHUH, KOTOPBIC TPUMEHSIOTCSI B OTHOIIIEHUN KOPEHHBIX HAPOJIOB, X 3€MENb U
pecypco>. KoHuenms aGopureHHOro THTYIA, 0 KOTOPOi TOBOPHIIOCK BEILIE, CAMa IO cebe
SIBIIICTCS TUCKPUMHUHAIIMOHHOM, TIPeyCMaTpHUBasi, YTO MIPABOBOM CTATYC BJIAJICHUS 3eMIICH U
pecypcamul KOpEHHBIMU Hapojamu J1e(heKTeH, ya3BUM U 00iee HU30K T10 Knaccy31. ot
JUCKPUMUHAIIMOHHBIC 3aKOHBI M PABOBBIC JOKTPUHBI 3aCTy)KUBAIOT 0COOOT0 BHUMAHUS,
MOCKOJIBbKY, KaK MPEICTABIISACTCS, OHH IMOTYIHIN IIUPOKOE PacCpOCTpaHEHUE, HAXOISATCS B
MIPOTUBOPEUYUH C CYIIECTBYIOIIMMH MEXTYHAPOIHBIMH HOPMaMHU TIPaB YeIIOBEKa U
CPaBHUTEIBHO JIETYe TMOAIAI0TCS UCIIPABIICHHIO.
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32
1. 3aKOHBI, Kacaroliyuecs JUIISHNU KOPEHHBIX HApPOJA0B MIPaB Ha 3eMJIF0 M PECYPCHI

41. TlpakTudecku Bce CTpaHbl, I MPOKUBAIOT KOPEHHBIE HAPOJIbI, 3asBISIOT MIPABO HA
"aHHYIHpOBaHKUE" TUTYJIOB KOPEHHBIX HAPOJIOB HA 36MJIIO M 3€MEJbHBIX MPaB B MPEeiiax CBOUX
rpanuil 0e3 coryacusi KOpeHHbIX Hapo10B. KoHIenIus aHHyIUpOBaHUS MIPaB BKIIOYAECT
JIOOPOBOJIBHYIO MOKYTIKY U MPOAQXKY TUTYJIA, HO 00Jiee 4acTo TepMUH "aHHYJIHpOBaHuE"
UCIIOJIB3YETCS I 0003HAYCHUS TIPSIMOTO 3aXBaTa MU SKCIPONPUALIUU, B OOJIBIINHCTBE
ciydaeB Jaxke 0e3 MpeloCTaBICHUs CIIpaBeUIMBOM KomMneHcanuu. Kak u koHIenus
a0OpPUTEHHOTO TUTYJIA, JIUIIEHUE TUTYJIA WIH MPaB SIBISETCS TEPMUHOM, KOTOPBIM CTaJ OUYEHb

IIHUPOKO IMOJIB30BATLCA B KOJIOHHAJIbHBIN HepI/IOIIS?’.

42. TlpoGnema aHHYIMPOBaHUS TUTYJIOB WM IIPaB CBsI3aHa ¢ MPoOIeMoi abOpUTEHHOTO
TuTyna. [ aBHBINA AedeKT Tak Ha3pIBaeMOro abOPUTEHHOTO TUTYINA B TOM, YTO, 110
OIIPENIENIEHUIO, CYBEPEH, T.€. KOJIOHHAIbHOE IIPAaBUTEILCTBO I B HACTOALIEE BpeMs
rocyJ1apcTBO, MOKET CBOEH BOJIEH JIMIIUTH 3TOro TUTyNa. [logo0HO abopureHHOMY TUTYIY,
IIPaKTUKa HEJTOOPOBOJIBHOTO AHHYJIMPOBAHUS 3€MENIbHBIX ITPaB KOPEHHOTO HACEJIEHHUS ABIISETCS
NEPEKUTKOM KOJIOHMAJIBHOTO Nepuo/ia. B HblHemHee Bpemsi MpakThKa HeJOOPOBOIBHOIO
aHHYJIMPOBAHUS 3€MENbHBIX TUTYJIOB 0€3 KOMIIEHCALlUU IPUMEHNUMA, T10-BUJUMOMY, JIUIIb K
KOpeHHBbIM HapoaaM. Kak TakoBas, OHa ABIJISIETCS 0 KpalHEN Mepe TUCKPUMHUHAILMOHHON U

HGCHpaBGI[HHBOﬁ " JOJDKHA CTaTh NPEAMCTOM BHUMATCIBHOI'O U3Yy4YCHUA.

43. OpHuM U3 0c000 SPKUX MPUMEPOB MPOOIEMBI aHHYJIMPOBAHUS TUTYJIOB U TIPAB SIBJISETCS

neno Muneisl TH-XUT-TOH npoTrB CoeNMHEHHBIX [lItatos>. B stom nene BepxoBHbIil cynl
noctaHoBu1, yto CoennHerHsbie LlTaTel MOTYT (C OrpaHUYEHHBIMU UCKIIFOUEHUSIMU ) U3bIMATh
WM KOH(DHUCKOBBIBATH 3€MITIO JIM UMYIIIECTBO JTFOOOT0 MHCHCKOTO IIeMeHH 0e3 Ha yIekaIien
3aKOHHOW MPOLETYPhI U BBITUIATHI CIPABEIMBOM KOMITEHCAlMU, X0Ts B KoHCcTUTY1IMH
Coenunennbix llITaToB npsMo yCTaHOBIIEHO, YTO TPABUTEIHCTBO HE MOKET U3BIMATh
MMYIIECTBO 0€3 Ha/aJiexaIle 3aKOHHON MPOLIeIyphl U BBITUIATHI CIIPABEAJIMBOM KOMIICHCAIUH.
BepxoBHBI cy MPUHSIT pEIIeHre O TOM, YTO UMYIIECTBO, BIaIEEMOE 110 aD0OPUTEHHOMY
TUTYIY - KaK OOJIBIIIMHCTBO UHJICUCKUX 3€MENb - HE MOJICKUT 3allIUTE B COOTBETCTBUU C
Koncturymueit, koTopast pacripocTpaHseTcs Ha BCIO HHYIO cOOCTBEHHOCTh. PacoBo-
JUCKPUMHMHAIMOHHBIN XapakTep JieJla TU-XUT-TOH OYEBUJICH U3 3aKIIOUYECHUS, YaCTh KOTOPOTO

IIPUBE/ICHA HUXKE:

"Hu B otHOM J1en1e, pa3dbupaBLIeMCs B 3TOM CYZE, HUKOI/Ia HE TOBOPUJIOCH O TOM,
YTO OTTOP’KEHUE MHJIEHCKOT0 TUTYJIAa WIIM UCIIOJIb30BAaHUE KOHIPECCOM TPEOYIOT
KOMIIEHCAIlMM. AMEpUKaHCKUI HapOoJ BBIPAXKaeT CBOE COCTpalaHue IOTOMKaM TeX
I/IHIIGf/'IIICB, KOTOPBIC JIMIIHUIIUCh CBOUX KUJIMIL 1 OXOTHUYbHUX yFOIII/If/'I B pE3yJIbTaTC

HACTYIUIEHUS IMBWIN3auud. OH cTpeMHUTCs NPUOOIIMTH UHAEHIIEB K OJ1araM HaIlero
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06H_[6CTBa B KaQUCCTBC I'paXIaaH ITOH Haluu. BeHI/IKOIIYH_IHLIe MCPBI ObLIH MMpCaAITnCaHbl
JJIs TOTO, YTOOBI JaTh BOSMOKHOCTD IIJICMCHAM BO3MCCTHUTD HpI/I‘lI/IHeHHHﬁ HM YPOH B
Ka4CCTBC aKTa MUJIOCEPAHs, a HC B KAUCCTBC Hpe,HYCMOTpeHHOﬁ 3aKOHOM OO0S3aHHOCTH.

Ka)KIILIfI aMCpI/IKaHCKI/Iﬁ ITKOJIBHUK 3HACT, YTO AUKUC IIJICMCHA 3TOI'O KOHTUHCHTA
OBLIM HACUJILCTBEHHO JIUIIIEHBI 3€MCJIb, HA KOTOPBIX IMPOXKUBAIN UX MPCIAKUA, U YTO, JAXKE
TOorga, Kkorga I/IHIIef/'IIlbI yCTynajiu MUJIJIMOHBI aKpOB CBOUX 3€MCJIb B CUJIY JOTOBOpa B
00MeH Ha ojiesiyia, MUIY ¥ O€3eNTyIIKH, 3TO He ObLIIO MPOJIaXkeil, a BoJel 3aBoeBaTelei,

CHJION KOTOPBIX OHM JIMIIAJIUCh CBOUX 3€MENb .

44. TlpaBoBas JOKTpHHA, CHOPMHUPOBABIIASICS B PE3yIbTAaTE ITOTO JieNia, U TIOHBIHE OCTAeTCs B
Coennnennbix lllTaTax ocHOBOMOJIAraOIIEH B 3TOM Bonpoce35. PacoBo-auCKpUMHUHALIMOHHBIN
XapakTep 3TOT0 pelIeHMs BOBCE He oMemtal cyaam U koHrpeccy CoenunnenHsix ltaTos
CBOOO/IHO UCIOJIb30BaTh 3Ty JOKTPUHY B CBOEM 3aKOHOJATEIBCTBE, 1aXkKe B ITOCIETHUE TO/IbI.
Bonee Toro, iMEHHO Ha OCHOBE 3TOM JOKTPUHBI KOHrpecc B 1971 roy aHHYIMpoBall Bce
3eMeJIbHBIE IIpaBa U MPETEH3UH NPAKTUYECKU BCeX 226 KOPEHHBIX IJIEMEH Ha AJISICKE, IPUHSB
3aKOH 00 yperyJupoBaHUU MPETEH3UM KOPEHHOTO HaceIeHus: AJISICKU. 3aKOH MpeaycMaTpuBall
nepegavy 3eMJIM KOMMEPUYECKUM KOPIIOpaLUsM, KOTOpble HEO0X0UMO OBLIO CO3AaTh KOPEHHBIM
HapojaMm, U BbIIJIaTy HEKOEH CYMMBI JIEHET Ka)KJJO MECTHOW KOPIOpAIMH - CYMMBI, KOTOpast
ObLJIa HAMHOTO HUXKE CTOUMOCTH 3emiid. CaMHM KOPEHHBIM IJIeMeHaM AJISICKH He ObLIO
BbIIIaYeHO Hu4ero. OcTaBlIMecs 3eMJIU, IPUHAIJIEKABIINE STUM INIEMEHAM, UJIU Te€, Ha
KOTOpBIE OHH NPETEH10BAIH, OB nepeaansl mraTy Ansicka 1 CoennHeHHbIM LlTaTam.
Kopennble miemeHa AJSICKHM 3TOr0 3aKOHa He pU3HatoT. B cuiy koHuenuuu abopureHHoro
TUTYJIa U aHHYJINPOBAHUSI TUTYJIOB U NIPaB U B CUJTY CBSI3aHHBIX C 3TUM JAMCKPUMHUHAIIMOHHBIX
IIPABOBBIX TOKTPUH (O YEM MONAET peub HUXKE) HAJ0 NOHUMATh, YTO 3€MJIM 3TUX KOPEHHBIX
HapoJI0B MOTYT OBITh POCTO OTOOpaHbl O€3 MPOU3BOACTBA BBIILIAT UM CIIPABEIJINBON

KOMHCHC&HI/II/ISG.

45. TlpencraBUTeln KOPEHHBIX HAPOAOB U SKCIEPTHI COOOIIAIOT, YTO MHOTHE JIPYTUe CTPAHBI
UMEIOT 3aKOHBI U TIPOBOIST MOJUTHKY B 3TOH cepe, MMEIOLTYI0 CXOACTBO C TEMH, YTO
ocymectBisitoresa B Coequnennsix [ltarax. Hanpumep, Kanana npussiia Ha BOOpyXEHHE ATy
JOKTpUHY B 1888 r0ﬂy37, onHako B myHKTe 1 crateu 35 KoHncturynuonHoro akrta 1982 rona
abopHUreHHbIE U JOIOBOPHBIE MpaBa MPU3HAIOTCSA U MOATBEPKAAOTC. B cuy
Koncturynmonnoro akra 1982 roga kaHazckue Cybl YK€ HE IPU3HAIOT TPAaBOMOYHNE
rocyapcTaa "mpekpamaTs” abopureHHsie mpasa. HaoOopoT, coriiacHO HeIHEITHEH CyneOH0H
IIpaKTUKe aDOpUTreHHBIE ITpaBa, BKJIIOYas a0OPUT€HHBIE 36MENIbHbIE TUTYJIbI HE SBISIOTCS
a0COIOTHBIMHU, HO MOTYT OBITh "HapylIeHBI" IPAaBUTEIHLCTBOM (eiepaliuy Win MPOBUHIINHY,
KOI'Jla TaKoe HapylleHue "onpaBaaHo" MoTpeOHOCTIMHU 001ecTBa B 11eJIoM. B onHOM 13
HEJIaBHUX JEJ MPeICeNaTeNbCTBYIOMMN cyabsi BepxoBHoro cyaa Kanaasr Jlelimep nucan:
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"[To MoeMy MHEHHIO, Pa3BUTHE CEITLCKOTO M JIECHOTO X035HCTBA, TOPHBIX Pa3padOTOK U
THAPOIHEPTETHUKH, 00IIIee SKOHOMUUECKOE Pa3BUTHE BHYTPEHHHUX pailoHOB bputaHckoit
Komymbum, oxpana oKpyKaroIie cpe/ibl MM HCUE3AFOIINX BUIOB, CO3/IaHne HHDPAaCTPYKTyphI
U paccelieHHue B 3TUX IENSAX MePeceIeHIEB U3 IPYTUX MECT, - 3Ta 3ajja4a TaKOTO pojia, KoTopas
COOTBETCTBYET JAHHOMU II€JIM U B PUHIIUIIE MOXET ONPABJIbIBATH HAPYIIIEHUE a0OPUTEHHOTO
tutyna" (dearamyks npotuB KoposieBbl, NyHKT 165 MHEHUs MpeACe1aTeNbCTBYIONMIETO CYbH,

HeonyOIuKoBaHHOE pemienue, 11 nekadbps 1997 roga). Ocraercs HEsICHBIM, 00€CTICUUBAET JIU Ha
Jiesie 3TO HOBOE TpeboBaHUE "OMpaBJaHHOCTH" YCUIICHUE 3alUThI 3eMEIbHBIX MTPaB KOPEHHOTO
HACEJICHUS TI0 CPAaBHEHUIO C paHee JIeWCTBOBABIINM 3aKOHOM. K TOoMy ke, Kak 0TMedaaoch
BBIIIC, MO-TIPC)KHEMY COMHHUTCIIBHO, YTO 3aKOH NPCAOCTABIIACT PABHYIO HCIUCKPUMHWHAIVOHHYTO
IOPUINYCCKYIO 3allIUTY UMYIIECTBCHHBIX ITPAaB KOPCHHBIX HAPOJ0OB IO CPABHCHHIO C
MMYIIECTBEHHBIMU [IPABAMHU IPYTUX IPaXKaH.

46. Kax yxe roBopuiocs Bbliiie, Beicokuii cyn ABcTpanuu B ieine Mabo MpoTHB mTaTa

KBHHCIEH]] BRIHEC TOCTAHOBJICHHE O TOM, YTO AOKTpHHA terra nullius He MOKET MPUMEHSATHCS
JUISI TUIIEHUS [TpaB KOPEHHBIX J)KUTEJIEH Ha 3eMJII0, HO TEM HE MEHee MOATBEPINI, YTO CyBEPEH
MOET aHHYJINPOBATh THTYJI KOPEHHOTO HaceTeHHs . CyJI PELIHII, 4TO Ty3eMHBII THTYI MOKET
OBITh MPEKpAILEH, OJIHAKO JIUIIb B CHIIy 3aKOHOJATEIbCTBA IIyTeM OoTuyKAeHuUs 3eMin KopoHoit
60 obpamienus 3emian KopoHoil B CBOI0 COOCTBEHHOCTh 00pa3oM, HECOBMECTUMBIM C
IPOJOJKEHHEM JeiicTBUS abopureHHoro Tutyna. [Tpunsarsiii B 1998 roay 3akoH o momnpaBkax K
3aKOHY O TUTYJaX KOPEHHOI'O HaceJleHUs IPeyCMaTpUBAET Psijl CIy4yaeB MPEKpaLCHUS
TY3€MHOI'0 TUTYJIa WJIM TUTYJIa KOPEHHOT'O HACEIEHMs. DTOT 3aKOH KPUTHUKOBAJICS KaK
JUCKPUMUHAIIMOHHBIA B HECKOJIBKUX OTHOIIEHHSIX: B IPEIyCMOTPEHHBIX B HEM IMOTMPaBKax
npaBaM o0Jsiafaresnel HeTy3eMHBIX TUTYJIOB OKa3bIBAETCS MPEIOYTEHNE TI0 OTHOLICHHUIO K
npaBaM o0Jsiafarenel Ty3eMHBIX TUTYJIOB; OHHU HE Jar0T 00JalaTeNsiM Ty3eMHBIX TUTYIIOB
3aIUTHI TOTO K€ POJA, KOTOPBINA MPEIOCTABIIAETCSA APYTUM 3€MJIEBIAJIEIbIaM; OHU JIOIyCKAIOT
JUCKPUMUHAIIMOHHBIE EHCTBUS IOCYAapCTBa; OHU CO3JArOT MPENATCTBUS AJIS 3aLIUThI U
IIPU3HAHUS TY3€MHOT'O TUTYJIA; a TaK)Ke HE IPEyCMaTPUBAIOT HEOOXOJUMOTO 0CO00Tr0
OTHOIIGHHS K YHHKATBHBIM aCIIeKTaM a0OpPHTeHHOM KYIbTyphl>". KOMHUTET Mo THKBHIAIHAN
pacoBoOy IMCKPUMHUHALIMY IPU3HAT HEKOTOPbIE MOJO0KEHUS 3TOT0 3aKOHA

JAUCKPUMUHAIITUOHHBIMHU

"7.  KomwurteT, B 4aCTHOCTH, OTMEUYAET YETHIPE KOHKPETHBIX MOJIOKECHHUS,
yCTaHaBJIMBAIOIINE COTJIACHO HOBOMY 3aKOHY AMCKPUMHUHAILINIO 00IagaTenei mpaBoBbIX
TUTYJIOB U3 YKCia KOpEHHOTro HaceneHus. Cpeny HuX: IMOJIOKEHUS 3aKOHA O "IIpU3HAHUH
IOPUTMYECKON CUJIBI"; TIOJIOKEHHE O "TIOATBEPKACHUH MPEeKpalleHus"; MmoyoxeHue oo
YBEJTUYCHUU TIPOU3BOJICTBA CHIPhS; a TAK)Ke OTpaHUUYEHUE, Kacarolleecs mpasa
oOnazareseil MpaBoOBOro TUTYJIA U3 YHCIIa KOPEHHOTO HACEIEHMs IT0Iy4aTh pa3pelieHue
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Ha UCIIOJB30BaHHC 3€MJIM B MHBIX LICIIAX, YEM O0OBIYHO MMPU3HABACMBbIX IJIs1 KOPCHHOI'O

nacenenus".

Komurer pemi, 4To HOBBIN 3aKOH HE MOXKET CUUTATHCS 0COO0M MEpOil IO CMBICTY MTyHKTA 4
ctatbi |1 v nyHkTa 2 cTarbk 2 KOHBEHIMM, U BBIPA3UJI CBOIO 03a00UE€HHOCTh OTHOCUTEIIBHO

coOmroienust ABctpanueit cratet 2 u 5 KonBenuu.

2. TlomHBIE TOJTHOMOYHS

47. Eme ogHON AMCKPUMUHAIMOHHOMN MPaBOBOM TOKTPUHOM, MOTYYHBILEH HIMPOKOE
pacnpocTpaHeHHE, ABISETCS JOKTPUHA, B COOTBETCTBUU C KOTOPOW TOCYJapCTBA UMEIOT
IPaKTUYECKH HEOTPAHUUYEHHOE NPAaBO KOHTPOJIUPOBATh U PErYIHPOBATh MOJIb30BAHUE 3EMIISIMU
KOPEHHBIX HapoJ0B, He oOpallias BHUMaHUsl HA KOHCTUTYLIMOHHBIE OTpaHUYEHUS
rocyJ1IapCTBEHHOM BJIacTH, KOTOpbIE IPUMEHUMBI B Ipyrux ciaydasx. B Coeannennbix IlltaTax
OHAa M3BECTHA 10/] Ha3BaHUEM 'TOKTPUHA MOJIHBIX TOJJTHOMOUYHUI", B COOTBETCTBUU C KOTOPOH
koHrpecc CoennHeHHBIX 11ITaTOB MOXKET OCYIIECTBIIATh IPAKTUUECKHA HEOTPAaHUUEHHYIO BJIACTh
HaJ KOPEHHBIMHU IUIEMEHAMU U MPUHAUIekKAIIUM UM uMyliecTBoM. Hu oguH npyroit Hapoa uinu
rpymIa HaceleHUs He MO aeT Mo/ TaKyl0 HEOTPAHUUYEHHYIO U TOTEHIIMAIbHO YPEBATYIO
3J0yNOTPEOIECHUSIMH TOCYAAPCTBEHHYIO BIIACTb.

3. AHHVJII/IDOBaHI/Ie JA0T'OBOPOB M 3C€MCJILHBIC ITpaBa

48. Eme oHUM NPUMEPOM JUCKPUMHUHAIMOHHBIX MPABOBBIX JOKTPHH SBJSIETCS TIPABOBOE
peryJnpoBaHHe JOTOBOPOB, 3aKJIFOYEHHBIX ¢ KOPEHHBIMH HapoJgamMu. JloroBopsl
MCII0JIb30BAJIMCh, IOMUMO BCETO IIPOYETO, KaK CPEJCTBO OTUYKJIEHUS 36MJIM KOPEHHBIX
KHUTEJEeH U IKOOBI 00eCTieueH st TapaHTHUHU TIPaB Ha 3eMJIH, OCTABIINECS BO BIAJICHHH KOPEHHOTO
Hapoza. IIpoGieMa nucKpUMHMHALIMK IOJHUMAETCS B Cly4yae, KOorJa rocyAapcTBO MO3/IHEE
AHHYJIMPYET WM HapyIlIaeT TakoM JOoroBop. TUnWYeH cilydaii, Korja noTepleBliee KOPEHHOE
IJIEMsI HE UMEET HUKAKUX CPEICTB MTPaBOBOM 3aLIUTHI OT FOCY/apCTBa HU 110 BHYTPEHHEMY, HU
10 MEXAYHapoJHOMY npaBy. OTKa3 B KAKOM-JIMOO CPeJICTBE IPABOBOM 3aIUTHI B COOTBETCTBUU
C MEIyHapOIHBIM [TPaBOM HECOBMECTHM C UCIIOJIb30BAHUEM JOIOBOPOB B KAUECTBE MPABOBOTO
MEXaHU3Ma, KaK U CO CTaTyCOM KOPEHHBIX HapOJIOB KaK CYOBEKTOB MEXTyHAPOIAHOTO IpaBa.
Takum 00pa3oM, KOpEHHBIE HAPOJIbI IPEICTABIIAIOTCS OCOOEHHBIMU TEM, UTO UM OTKA3aHO B
CpeICTBax MPaBOBOM 3aLIUTHI 32 HAPYIIEHHUE UX MPaB, KOrJa roCyAapCTBO AHHYJIUPYET WIH
HapyIlIaeT JOroBOp MEXKIy FOCy1apCTBOM U KOPEHHOM HallMel, IUIEMEHEM WIJIM HapoJaMH.
Hekotopsie rocynapcrsa, B Tom uucie Hopas 3enannus u Coenunennsie LTatsr,
paccMaTpuBarOT JOrOBOPHI KaK MPAaBOBBIE aKThl, UMEIOLINE CHITY KaK IO MEXAYHAPOJHOMY
IIpaBy, TaK U 110 BHYTPUTOCYJaPCTBEHHOMY IIpaBy, U COOTBETCTBEHHO HE CUUTAIOT, UYTO
CPEICTBO 3alUTHI [0 MEKIYHAPOJHOMY MPaBy HEOOXOAMMO BO BCEX CIIyYasX. 37€Ch OCTaeTcs
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OTKPBITBIM BOIIPOC O TOM, 00ECIIEUEHO JIM CIIPABEIJIMBOE CPEJICTBO MPABOBOM 3aIlIUTHI B CITyYae
HapYIICHUS U OTMEHBI IOTOBOPA U SBJISIETCS JTU MCIOIb30BAaHUE IOTOBOPHOTO MEXaHU3MA T10
BHYTPUTOCYIapCTBEHHOMY MpPaBy HEIUCKPUMHUHAIMOHHBIM.

C. Heo003Ha4eHHOCTH I'PAHULL

49. Yro xacaercs yncia ¥ o0beMa MPETeH3Hi, TO caMasi KpyIHas Uil KOPEHHBIX HAapOJI0B
po0JsieMa CeroiHs - OTCYTCTBHE JeMapKalliy 3eMeJlb KOPEHHBIX HapoJI0B I‘OC}’IIapCTBaMI/I41
Jemapxarust 3eMenb ABIseTcs oQHIUaIbHON MPOIeaypoil onpeenaeHns GaKTHIeCKUX
MECTHOCTEH M TPaHMI] 3eMEeJb WIH TEPPUTOPUI KOPEHHBIX HAPOAOB U (PU3NYECKOTO
0003HaYeHMs 3TUX TPAHUIL HA 3eMiie. UnCTO aOCTpaKkTHOE WM IPAaBOBOE NMPU3HAHUE 3€MENb,
TEPPUTOPHUI UM PECYPCOB KOPEHHBIX HAPOJA0B MOXKET OKa3aThCs IPAKTUYECKA HUYETO

HE 3HAYaIllUM, €CJIM TPAaHHIIBI BIIAJICHUH (PH3HUUECKU HE OTPENICICHBI U HE Pa3MEUCHBI.

50. B pszae rocynapcTB Takux, Kak bpasuis, nmeeTcss KOHKpETHOE B BeChMa JISHCTBEHHOE
3aKOHOJIaTENLCTBO, TPEOYIOIIEe pa3rpaHUUEHUs 3eMENIb KOPEHHBIX XuTenen. B apyrux
CTpaHax - BO3MOKHO, B OOJIBIIMHCTBE U3 HUX - TAKMX 3aKOHOB HET. B rocynapcrsax, riae
JEHCTBYIOT 3aKOHBI, TPEOYIOLINE IPOU3BEICHUS IEMapKalliH, BHIIIOJIHEHUE U COOJIIOJIEHUE ITUX
3aKOHOB OBLIIO HEMOJHBIM MJIM BOOOIIE OKa3aJIoCh Mapaiu30BaHo. B Tex ke cTpaHax, riae
M0JOOHBIX 3aKOHOB HET WJIM OHH HE COOJIOAI0TCS, BOSHUKAIOT MPOOIEMBI, TOCKOJIBKY,

HE OTPAaHUYUB 36MJIM KOPEHHBIX HAPOJA0B, TOCYAAapPCTBO HE MOXKET ONPEIACIUTh, KaKas 3eMJIs
NPUHAIISKAT KOPEHHBIM Hapo/aM, a Kakas HeT. B pe3ynbraTe mpoucxoasiT KOH(DIUKTHI C
KOpEeHHBIMHU 00ImuHaMu. [IpumepamMu BOZHUKHOBEHHUS TIOJJOOHOTO pOJia CUTYallui SIBIISIOTCS
Hukaparya u benus.

51. BaxHoe neno, paccMaTpuBaroleecs B HacToslee BpeMsa MexxaMepuKaHCKUM CYI0M T10
IIpaBaM 4YeJI0BeKa, CBA3aHO B BOIIPOCOM 00s13aTENIbCTBA TOCY1apCTB MPU3HABATh U YBaXKaTh
3€MJIU, PECYPCHI U TEPPUTOPUHN KOPEHHBIX HAPOJIOB, a TAK)KE UX 00s3aTENIbCTBA OTTPAHUYUTH 3TU
3eMJIU ¥ TEPPUTOPUU. ITO €510, MasdrHckas KOpeHHas 00lHa ayac-TUHIHU IPOTUB

Huxkaparya, 0b110 Bo30y>x1eHO B CyJe no TpeboBaHno MexaMepruKaHCKON KOMHCCHH T10
42
npaBaM 4esioBeka B utoHe 1998 roga™. B ¢enpane 2000 roga Cya e1MHOTIIACHO OTKIOHMII

npeABapHTeNbHBIE Bo3pakeHus Hukaparya i NPHCTYIIHI K PACCMOTPEHHIO TAHHOTO Aema’.

52. Vck ocHOBBIBAaETCS Ha kajo0e OOUIMHBI ayac-THHTHU, MTOJJaHHON B MexkaMepHKaHCKYIO
koMuccuto. OOLIMHA ayac-TUHTHH YTBEP)KIAET, 4YTO MpaBUTEILCTBO Hukaparya He BBIITOJIHUIIO
CBOMX IOPHIMYECKUX 00513aTENbCTB 110 KOHCTUTYIIMM Hukaparya v MekayHapoJHOMY TpaBy,

HE MPU3HAB U HE 3al[UTHUB MPaB ATON OOLIMHBI HA 3€MJIU, TPAJULIMOHHO HaXOIUBIINECS BO
BJIa/ICHUH U TIOJIb30BaHUU €€ WieHOB. HecMOoTpsl Ha HEOHOKpATHBIE YCUIIUS OOLIHBI
ayac-TUHTHH, O(UIIHATIFHO 0003HAYUTH TPAHHILY WJIH MTOJYYUTh HHOE KOHKPETHOE IOPHINIECKOe
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NPU3HAHUE CBOMX TPAMIIMOHHBIX 3€Mellb, 10JIb30BAaHKUE U BJIaJIeHUE OOIMHON STUMU 3eMIIIMU
CTaJIKUBAETCS € pacTyllel yrpo3oil. Bmecto Toro, 4roObl mpopearupoBath Ha MPOChObI
ayac-TUHTHHU 00€CTeYnTh YBaXXEHUE UX 3€MEJIbHBIX MpaB, 0€3 KOHCYJIbTAllUN C ayac-THHTHU
npaBuTenbCTBO Hukaparya otaano KOpenckon 1eco3aroTOBUTEIbHON KOMIIAHUU B KOHIIECCHIO
neca (momransio noutn 65 000 ra), KOTOPBIMHU TPAJAUIIMOHHO BJIAJIENIN ayac-THHTHU.

53. B paccmarpuBaemoM MexkaMepUKaHCKHAM CYI0M HCKOBOM 3asiBICHHH, B YaCTHOCTH,
yTBepxkaaercs, uro Hukaparya cBsi3zaHa I0pUINYECKUM 00513aT€IbCTBOM 0003HAYUTh TPaHUILY U
yBa)XkaTh TPaJULIMOHHBIC 3€MJIM ayac-TUHTHHU B CUJTy cTaThbi 21 AMEpUKaHCKONH KOHBEHIIUU

o npasax yenoBeka ("Kax/plil uenoBek UMeeT NpaBo Ha UCIIOJIb30BaHUE UMYILECTBA U BIIaJICHUE
uM...") 1 ctaTby 27 MexayHapoqHOIro MaKkTa 0 TPAKIAHCKUX U MOJUTUYECKUX IIPaBax, KOTOpast
rinacuT "B Tex cTpaHax, I/l CylecTBYIOT STHUUYECKHE, PETUTHO3HbIE U S3bIKOBbIE MEHBIIINHCTBA,
JUIaM, MPUHAAISKAIUM K TAKUM MEHBIIMHCTBAM, HE MOXKET OBITh OTKA3aHO B IpaBe
COBMECTHO C JPYT'MMHM WIEHAMHU TOW € TPYIIBI [10JIb30BaThCsl CBOEH KYJIBbTYpOil, HCIIOBEI0BAThH
CBOIO PEJIMTHIO, UCIIOJHATE €€ 00psA/Ibl, @ TAKXKE M0JIb30BAThCs POIHBIM s3bIkoM". Hukaparya
ABJIeTCS yyacTHUKOM Kak KonBeHiuy, Tak u [lakra. YTBepxknaercs, ¢ JOCTaTOUHBIM
OCHOBaHHUEM, UYTO TPAJAUIIMOHHBIE CUCTEMBI 3€MJIEBJIAJICHUSI KOPEHHBIX HApPOJOB U XapaKTep
3€MJICTIONB30BAHMS - 3TO aCMEKT KYJIbTYpPHI, 3alllMIlaeMoi corjacHo crarbe 27 [lakra. 1o meno
CTaJIO TIEPBBIM JIEJIOM, B KOTOPOM MOJIHUMAIOTCS BOIIPOCHI 36MEIbHBIX IIPaB KOPEHHBIX HAPOJI0B
1 00513aTeNBCTBA TOCYJAPCTB YBaXKaTh 3TH NpaBa. Pemenne MexaMepruKaHCKOTO Cya MOKET
MMETH JAJIEKO UYILUE TOCIEACTBUS Il ONPEEICHNS HBIHEIIHEr0 00beMa MEXKAYyHAapPOHO-
MIPAaBOBBIX 00S3aTEILCTB IO 3ALIUTE U pa3rPaHUUEHUIO 3eMeJb U PECYPCOB KOPEHHBIX HAPOJIOB
COIIaCHO AMEpPUKAHCKOW KOHBEHIIMU U MeX1yHapOAHOMY MaKTy O FPaXXAaHCKUX U

MOJIMTUYCCKUX ITpaBax.

D. HecnocoOHOCTE TOCYIapCTB BBECTHU B ACHCTBHE MIH OCYIIIECTBISITH 3aKOHEI,

3auUIarmue 3€MJIM KOPECHHOI'O HACCICHU A

54. Psn Hambomee cepbe3HbIX CUTYAIUN, TAKUX, KAK MACCOBOE BTOPKEHUE HA 3€MJTU WHJICHIIEB
sHOMaMH B bpaswinu u rubensb B pe3ysbTaTe 3TOT0 ThICSY UHIEHIEB THOMAaMHU, BO3HUKAJIH 110
OoJbIIIel YacTH B CHITY HECTIOCOOHOCTH TOCY/IAPCTB O0ECIICUUTh COOTIOCHIE HBIHE
JENCTBYIOINX 3aKOHOB. Jlake mocie 0003HaueHus TpaHul] TEPPUTOPUN STHOMAMHU
IIPaBUTENBCTBO bpasmiiny He BBIIEINIO HEOOXOAUMBIX PECYPCOB AJIsl IPEIOTBPALLICHUS
HE3aKOHHOT'O BTOP>KEHMsI ThICSIY 30J10ToUCKaTenell. HenaBHO 30710TOMCKATENN HECIH YacTh
OTBETCTBEHHOCTH 32 BO3HUKHOBEHHE HEOBIBAIIO OOJIBLINX MOKAPOB HA TEPPUTOPUH STHOMaMHU,
YHMUYTOKUBIINX HAa OOLIMPHBIX yYacTKax Jieca U nocesbl. lokapbl BbI3BaIM MacCOBBIE
BCIIBIILIKY 3a00JI€BaHMM, CTaBIIMX NpUYUHON cMepTH B 1998 roay cBbiie 100 STHOMAMH
KopenHble Hapo/1bl MOT'YT TaKKe 0Ka3aThbCsl B CUTYalluH, KOT'/1a OHU HE MOTYT 3alIUTUTh CBOU
IIpaBa Ha 3eMJII0 U PECYPCHI, HE paciiosiarasi 1IeiCTBEHHBIMH BO3MOXHOCTSAMHU 00pallleHus B CyJ
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WJIM UCTIOJIB30BAHUS IPYTUX CPEJCTB MPAaBOBOM 3aIUThl. B Xyamiem ciydae, Hacuiue,
3alyTrUBaHKe U KOPPYIMIHUS HE JAI0T BO3MOXKHOCTH ACHCTBEHHOTO IPEIBbSIBICHUS UCKa
KOPEHHBIMHU HapOJaMHU WK OT uX uMeHu. OO 3ToM, HampuMep, COOOIIANOCh B CBSI3U C
YCWJINSMHU UHAEHCKUX OOIIMH MaKyllu B bpasunuu 3amiutuTh cBou 3eMiu. B nexabpe

1998 roxa npaBuTensCTBO bpasmimm npeAnpUHAIO TO3UTUBHBIN IIAT K UCIIPABICHUIO TaKOU
CHUTYyallUH, IPUHSB peIIeHNe MPUCTYNUTh K 0003HaYeHUI0 TpaHuibl obnactu Pamoza/Ceppa-ny-
Cyn B ceBepHOoM mmiTare PopaiiMa. 31ech HaxoIATCs UCKOHHBIE 3€MJIM MHJIEHCKHUX HApOJI0B
MaKyIll{, BalluIllaHa, UHIApUKO U TaypenaHr. Panee MexamepukaHcKas KOMUCCHS 110 IIpaBaM
yenoBeka OpraHu3anuy aMepruKaHCKUX TOCYAapCTB IMOCETUIIA ATOT pailoH M OpHUIIHATHHO
PEKOMEH10BaIa MTPaBUTENbCTBY bpasminy NpuHIATH MEpBI IO 0003HAUEHUIO I'PaHUL] pailoHa
Panosa/Ceppa-1y-Cyi™. Bmecte ¢ TeM MoCIIe PHHSTHS TPABHTENECTBOM STOTO PELICHHS 3a
pSA MecALEB MOCTYNMIM MHOTOYMCIIEHHbIE COO0IEHUsI 00 YBETMYEHUH YUCIIa aKTOB
(U3UYECKOTO U MOJIUTUYECKOTO 3aIIyTUBAHUS CO CTOPOHBI 30JI0TOMCKATENEH U hepMepoB,
JKUBYIIUX B 3TOM paiiore. OdurnuanbHoe oTrpanndenne paiiona Panoza/Ceppa-ny-Cymn eme
JIOJIKHO OBITH YTBEP:KJIEHO NMpEe3UIeHTOM bpa3uinuu, v B 3TON CBSA3M BIOJIHE BO3MOXHO, UTO
TEPPUTOPHS ITOTO paiioHa OyeT erie Oosiee COKpallleHa yKe 10 Hauaja 0003HaueHUs
FpaHI/IIILI46. B npyroii cutyanuu, cioXKUBIIEKHCS B Pa3JIMYHBIX CTPAHAX, HOPOW HET IEMCTBEHHOMN
MIPaBOBOW CHCTEMBI, KOTOpasi oOecrieunBaia Obl CyJeOHYIO 3alUTy, UM KOPEHHbIE HApO/bl HE B
COCTOSIHUH OIUIaTUTh HEOOXOAUMBIE IPOPEeCCHOHATBHBIE IOPUANYECKHIE YCIYTH, HE MOTYT
I10JIb30BATHCS SA3BIKOM, 0053aTEIbHBIM JJIs1 BEJICHUS IPOU3BOJICTBA B CyJ1aX WIN CYAeOHbIX
YUPEKACHUAK, HE MOTYT COBEPILATH IMOE3IAKH B CYJIbI WIIH CyJIeOHBIC YUPEKIACHUS HITU IPOCTO-
HAIPOCTO HE 3HAIOT, YTO Y HUX MOTYT OBITh Cpe/icTBa IPaBOBOM 3amuThl. Kak u B ciyyae
JPYTUX MpaB 4eloBeKa, 0eTHOCTh, reorpaduuecKkast OTAAJICHHOCTh U KYJIbTYPHBIE U SI3IKOBBIC
OTJINYMSI KOPEHHBIX HAPOJIOB CO3/1al0T CEPbE3HBIE MPEMATCTBUS ISl COXPAHEHUS X 3€METbHBIX

IIpaB U [IpaB Ha TEPPUTOPHUIO U PECYPCHI.

E. HDO6JIGMLI, CBA3AaHHBIC C NPETCH3UAMHA HA 3CEMJIIO M BO3BPAIICHUEM 3€EMEJIb

55. JlnuTenbHasi U TATOCTHAS UCTOPHS HECIIPABEAJIUBOTO U 0€CUETIOBEYHOTO JINIICHUS
KOPEHHBIX HapOJI0B BJIAJICHUS] CBOUMHU TEPPUTOPUSAMH NPUBEIIA K TOMY, YTO MHOTHE KOPEHHBIE
Hapo/bl HE UMEIOT HU 3€MEJIb, HU PECYPCOB, WM CIUILIKOM MaJlo 3€éMJIM U PECYPCOB JIs
COXPAHEHHUS CBOMX OOILIMH U KYJIbTYPbl. DTO TaK OTHIO/Ib HE IOBCEMECTHO, OJHAKO ISl MHOTHUX
KOPEHHBIX HapoJ0B Oyyiee OyJeT 3aBUCETh OT MPUOOPETEHHS 3EMEIIb U PECYPCOB,
HEOOXOIMMBIX JJIsl YCTOMYNBOIO SKOHOMUYECKOTO PA3BUTHSI U JOCTUKEHUSI OIIPEICTIEHHON
CTETEHU CaMO0JI0CTaTOYHOCTH. CaMble cepbe3Hble MPOOIEMBbI CYIIECTBYIOT B CTpaHax, B
KOTOPBIX HE UMEETCSl CPEJCTB MPAaBOBOM 3aIIUTHI, a TAKKE FOPUINIECKUX UITH MOJTUTUYECKUX
MEXaHU3MOB PACCMOTPEHMSI UJIU YPETYJINPOBAHUS 36MENIbHBIX IPETEH3UI KOPEHHBIX HApPOJIOB.

Tak, cooOmraercsi, uto B Henane He mMeeTcst TakKMX CPEACTB 3alIUThI WJIM MEXaHU3MOB,
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KOTOPBIMH MOTJIU OBbI BOCIIOJIB30BAaThCSI KOPEHHBIE HAPObI, YTPATUBIINE MPAKTUYECKH BCE CBOU
47
3eMJTU U PECYpCHI .

56 ITo3uTuBHEIE U YCIICHIHBIC MEPBI, MIPUHATHIC B CBA3U C 3€MCIIbHBIMU TpC6OBaHI/ISIMI/I n
BO3BpAIllEHHEM 3€MJIH, paccMaTpuBaroTcs B pasnene [V Huke. B HeM paccmaTpuBaroTces
Hp06HeMBI, - @ HCKOTOPBIC U3 HUX BECbMa CCPbC3HBI, - KOTOPLIC BO3SHUKIIN B PE3YJILTATC pAda
IIPOLIEYP YPETYIUPOBAHMS IIPETEH3UN U IEPETOBOPOB, a TAKKE MPEATIPUHATBIX MEP 10

BO3BpPAlICHUIO 36MCJIB48.

57. Ocobas nmpobiemMa, HEOJHOKPATHO JOBOJIMBIIASACS 10 cBeAeHuss Komuccun mo npaBam
yenoBeka U [TogKkoMuccHH, - 3TO UCTIONIBb30BaHUE UM HEMPABMIBHOE UCIIOIB30BAHUE TIPOLIEAYD
yperyaupoBaHus IPETEH3MH B LIEJISX JHUIIEHUS KOPSHHBIX HAPOOB UX MPAB WIIH 3asIBICHHBIX
MU TIPaB Ha 3eMJTI0 U pecypchl. [10100HbIE MHOTOYHCIIEHHBIC TTPOOJIEMBI ITOTHUMAIINCH
KOPEHHBIMHU HApOJaMU BO MHOTHX CTpaHaX. Bce 3T mpoOiaeMbl MOKHO KPAaTHO MPEICTABUTH B
CIIEAYIOIIEM BUE: B psZe CIy4aeB Cyay WIHM aJIMAUHUCTPATHBHOMY OpPTaHy MPEICTaBISETCS
HECaHKIMOHUPOBAHHAS WITM ONMTUOOYHASI MPETSH3US, COTJIACHO KOTOPOH TOCYIapCTBO H3BSIIO
WM 3aIUTaTHIIO0 Yepecdyp HU3KYIO IIEHY 3a YUYaCTOK 3eMJIH, KOTOPBIH MepBOHAYAIBHO
MPUHAIJISKAT KOPEHHOMY HapOIy, B TO BpeMs Kak ()aKTUUYECKH 3Ta 3eMJisl He OblIa U3bATa, U
BCE elIle HaXOAUTCs BO BIaJICHUH KOPEHHOTo Haponaa. B npyrux ciydasx 3emis Obuia
OTTOP>KEHA, OJTHAKO 3aMHTEPECOBAHHBIN KOPEHHOW HAPO] HE XOUET MOJTYIUTh KOMITICHCAIIUIO, a
X0YeT, YTOOBI 3eMJIsl ObLTa Bo3BpaleHa eMy. [logade oOMaHHBIX WM OMTUOOYHBIX MPETCH3UN
(haKTUYECKH CTIOCOOCTBYIOT IIPABOBBIC MMOJIOKEHHSI, KOTOPBIC TAIOT BO3MOXKHOCTH aJIBOKATY
MOJIYYUTh TOHOPAp B pazmepe a0 10% npucyxaenHoit cymmbl. Korna 3akaHuuBaercs
paccMOTpEeHHE MOOOHBIX MPETSH3UH U MPEIOCTABISICTCS KOMIICHCAIHS, BBITIIATA
MPUCYKICHHON CyMMBI (DaKTHUECKH aHHYJIUPYET THTYJI KOPSHHOTO Hapoja Ha
COOTBETCTBYIOIIYIO 3€MJII0. JTO UMEIIO MECTO JIaXKe B CUTYAIIHsIX, KOT/Ia MHACHCKas HAallUsl WITH
TIeMsi BCe elie BiajaeeT 3emiei. Takum o0pa3om, moio0HbIe TPOIeyphl YPEeTyIupOBaHHS

"mpeTeH3uil" MMIIAIT UHAEHLIEB UX 3EMEITb.

58. IIpoGmemsl, cozaBaeMble MPeICTaBICHUEM MTOIOKHBIX U HEITPABOMEPHBIX MPETEH3UH,
YCYTI'yOJISIFOTCSl OTCYTCTBHEM HaJJIeXkKAIUX MPAaBOBBIX MPOLEAYP B IIPOLIECCE YPETYIUPOBAHUS
npeteH3uid. [Ipoiieccrl, 10100HBIE UCTIOIB30BABIIUMCS, HBIHE YK€ HE CYIIECTBYIOIICH
Komuccueit no unaerickum npetrensusm B Coennnennbix lltaTax, He oOecrnieunBaroT MPOBEPKU
HAJUIeKAIUX ITOJJHOMOYHM HCTIIOB BBICTYNATh OT UMEHH 3aUHTEPECOBAHHOTO TUIEMEHH.
IIpouenypsl HE JAIOT 3aMHTEPECOBAHHBIM IIJIEMEHAM IIOJIy4aTh YBEJAOMIICHHUS WIIM BO3MOKHOCTH
ObITh 3acinymanHbIMU. HeonHokpatHo Komuccus no3Bosisiia agBokaTaM BBICTYIIATh
HEIOCPEACTBEHHO IIPOTUB UX HOMUHAJIBHBIX KIMEHTOB - IIJIEMEH U JAXKe MO-IIPEKHEMY
y4acTBOBATh B JIEJI€ O ACHE)KHOW KOMIIEHCAL[UU I0CJIE TOTO, KaK UCTIbI OTKAa3bIBAIIUCH OT YCIIyT
a/IBOKaTa, C TeM YTOOBI HE /1aTh JAJIbHEHIIETO X0/1a PACCMOTPEHUIO ITPETEH3H.
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59. Xots camoit Komuccnu mo nHAEHCKUM IPETEH3USIM YK€ HE CYIIECTBYET, Jieja, KOTOPBIMH
OHa 3aHMMaJIach, U MPOOJIEMbI, KOTOPBIE OHA CO3/1ajia, OCTAIOTCS HepeleHHbIMU. OIHUMHU U3
caMbIX PUMEYATEIbHBIX /1€, KOTOPBIE MO-NPEXKHEMY OCTAIOTCSA HEPELIEHHBIMHU, SBISIOTCS AEIIO0
0 bik-Xumic (B KOTOPOM IUIEMEHA CHY OTKA3aJUCh PUHATH IPUCYKICHHYIO KOMIIEHCALIUIO U
HACTauBalOT Ha BO3BPALICHUH Y4aCTKOB 3€MJIM) U JIEJI0 3alaJHbIX IOIIOHOB (B KOTOPOM
IJIEMEHA 3aMaHBIX IIOMIOHOB TAK)KE OTKA3bIBAIOTCS OT KOMIEHCAIMM U TPEOYIOT BO3BpALICHUS
UM 3eMJM). B ciydae mocneaHero nena psj 3anaJHbIX HIOMIOHOB MO-IIPEKHEMY OCTarOTCS
BJIa/IETIbIIAMH OIPENICTICHHBIX YYaCTKOB 3€MJIH, sIKOObI U3bAThIX CoenquHeHHbiMU LTaTamu, u
OKa3bIBalOT CONPOTUBIICHNE YCWIHAM IPABUTENBCTBA IIOMEIIATH UM I10JIb30BAThCS ITOW 3EMIIEH.
MHoroo6pa3Hbie U JeCTPYKTUBHBIE 0 CBOEH CYyTH MpoOsieMsl, cBsa3aHHbIe ¢ Komuccueit o
MHAEHCKUM NPETEH3UAM, OTYYIWIN JOJKHOE BHUMaHUE yquLIX49. Otu npobsIeMBbl IBIIINCH
TaK)Ke IPEeIMETOM IpeicTaBieHus xkanod B Opranuzanuto OobequHeHHbIx Hanuil u B nipyrue

opraHLISO.

60. MHuorue npoGeMbl, pacCCMaTPUBABIIHNECS BhIIIE, TOJHUMAINCH B OUITHATIHLHON
MPaBO3aIUTHOM kasiobe, moganHoN B MexxaMepuKaHCKYI0 KOMUCCHIO 10 TTpaBaM 4esioBeKa
OpraHu3anuy aMepuKaHCKUX TOCY/IapCTB ABYMsI MHICAHKAMH U3 IJIEMEHH 3aIaIHBIX OIIOHOB
OT HMEHH CBOEro poja°.. OHH YTBEPKIAIOT, 4TO OHM BIAACIOT H BCET/Ia BIACIH yIaCTKAMHI
TEPPUTOPUH TUIEMEHH 3aI1a/IHBIX IIOIIOHOB - 001acTH, mpu3HanHoi CoennHennpivu Ll TaTamu B
norosope Pyou-Bemnu 1863 rona. OHU UCTIONB3YIOT ATH 3€MJIU ISl CKOTOBOJICTBA, ISt
OTIIPABJICHUSI PEIIMTUO3HBIX OOPSIIOB, 111 OXOThI U COOMPATENbCTBA, a TAKXKE JJIS APYTUX Lelei.
Coenunennsie LLTaTel yTBepKIAIOT, YTO B HACTOSIIEE BPEMSI UM MPUHAJICKUT MPAKTHUECKU
BCSI CIIOpHAs 3€MJISL ¥ YTO MIPaBa 3ala/IHbIX IIOMIOHOB Ha ATY 3eMJII0 ObLTH MPEKPAICHEI B
ycTaHOBJIEHHOM nopsake Komuccueil no nnaeickum npereHsusm oosnee 15 et Hazaz.
Coenunennbie LLITaTel yTBepKIal0T, YTO ATH 3aIaIHBIE MIOMIOHBI HAPYIIAIOT YYXKOE IPABO
BiasieHust 9Tor 3emuieit u CoeauuenHsle LLITaTel IpUHSIM P Mep 110 YAAJICHHUIO UX U UX CKOTa
C 9THX 3eMellb. B mocnennue rojsl B pe3ynbTaTe OTKPBITHSA Ha 9TUX 3€MIISIX OJJHOTO M3
KpynHeimux B CeBepHOl AMEpHKe 30JI0TOPYAHOTO Tela ATH 3aIlaJHbIe IIOIIOHBI, HE
COTJIACHBIE C OTKPBITBIMU Pa3pabOTKaMH STOT'O MECTOPOKICHHUS, CTAIH UCTIBITHIBATH €IIE

OOJIBIIINI HAXKUM.

61. B oroii xanobe yrBepxknaercs, uro Coeaunennsie LlITaTel HUKOTAA HE IPEKpaIaii B
3aKOHHOM TOPSIJIKE IPaBOBOTO TUTYJIA 3aaIHBIX IIOIIOHOB M YTO MOPsAI0K padboTsl Komuccun
10 UHJEHCKNUM IPETEH3MUSIM HOCHII JUCKPUMHMHALIMOHHBIN XapaKTep U HE OTBeYasl TpeOOBaHUAM
HaJyIeKallel 3aKkOHHOM nponeaypsl. BxpaTiie OCHOBHOE cojiepKaHue KaloObl TAKOBO:
YTBEPKAAETCA, YTO a/1BOKATHI, y4aCTBOBABILIME B PACCMOTPEHUH 3TON MPETEH3UH, JIOKHO
COOOMIMITH, YTO 3Ta 3eMJIsi ObLIA U3BSITA, a TPABOBOM TUTYII 3aIaAHBIX HIOMIOHOB yXe JJaBHO
yTpaThi CUiy, BONPEKH (PaKTUIECKUM 00CTOSATENLCTBAM. KOMHUCCHS couna, 9TO 3TH aJBOKATHI
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IPEJCTABISAIOT BCEX 3allaJHBIX IIONIOHOB, B TO BpeMs Kak 3To Obl1o He Tak. KoMuccus
OTKa3aJlach pa3pelnTh KaKoMy-JINO0 APYroMy poJy WM TpYIIE 3aaJHbIX HIOIIOHOB 3asBUTh
BO3PaKEHMs WM ObITh 3aCIyIIaHHBIM B X0/€ pa3ouparenbcTa. Komuccns npuHsia cBoe
pelIeHne, X0Ts K 3TOMY BpEMEHHU HU OJMH U3 POJIOB 3al1aIHBIX LIOLIOHOB HE ObUI ¢ HUM
cornaceH. [IpaButensctBo CoennHeHHbIX LlITaToOB Moomupsio Takoe pa3dupaTeNbCTBO U
y4acTBOBAJIO B HEM Ha Bcex craausax. Cymma, npucykiaeHHas K Boiate Komuccueit no
npeteH3usM, coctapmia 0,15 nosmmapa 3a akp aK00bl oTuyX1eHHOU 3emiin. CoeMHEHHbIE
[ITaTel yTBEpkKAAIOT, YTO ITA JKaj100a HE MOKET ObITh IPUHATA K IPOU3BOJCTBY 110 PALY
IIPOLIECCYaTIbHBIX OCHOBAHUI, a TAKXKE€ B CHIIy TOTO, YTO U3JI0)KEHHBIE (PaKThl HE PEJCTABIISIOT
co0o0i1 HapyIIeHU ITpaB qerToBeKa . MexaMepuKkaHCKas KOMHCCH IIPOCUIIA IIPABUTEIBCTBO
Coennnennbix LIITaTOB IPHOCTaHOBUTH CBOU JAEMCTBUSI IPOTHUB UCTLIOB JI0 PACCIIEIOBAHMS 3TUX
¢dakToB MexxaMeprKaHCKON xomuceneir™. TTo3iHee B TOM ke rony MexamepukaHnckas
KOMUCCHS TIpU3Haia j1eno JlJaHHOB IpHUeMIIEMBIM, YCTaHOBMIIA, YTO J[aHHaMu ObUIM COOITI0IEHBI
BCE MpOIIeypHbIC TPeOOBaHMsI, ¥ MOCTaBHIIA BOIIPOC O HapymeHun primafacie ux npas
gesoBeKa™.

62. Kak crnenyer u3 pazduparenbcrsa o qanHomy neiy, Coenunennsie LTaTer sskoObt
IIPEKPATUIIN IEHCTBUE NPaB MHJCHIIEB IJIEMEHH 3ala/IHbIX HIOIOHOB Ha OOIKPHYIO 00JaCTh X
POJIOBBIX 3€Mellb, HE IPEJOCTaBUB OOBIYHBIX ITPaB HAIJIEKAIIEH 3aKOHHON MTPOLEAYPHI U
CIPaBeUIMBON PHIHOUYHOM KOMIIEHCAIIUHU, KOTOPbIE ObUIH OBl IPEIOCTABIEHBI HEMHAEHCKIM
3eMJIeBaienblaM. JTo TeM OoJiee MpuMedaTeIbHO, YTO 3Ta 3eMJIS IIPU3HABAJIACh
Coennnennpivu IlTaramu 3a 3amagHpIMU HIOHIOHAMU MO JOTOBOPY, NOAMNUCAHHOMY UMM C
3anaaHbpIMU momoHaMu B 1863 roay. Ilpouecc, ncnons3zoBapmmumiicss Komuccuei mo nHAEHCKUM
MIPETEH3UM, [10-BUIUMOMY, BO MHOT'MX OTHOIIEHMSIX HE ObLI CIIPaBEJIMBBIM, O YEM, B
YaCTHOCTH, CBUIETEIBCTBYET HEOOECIIEUeHNE HAIeKAIIETO MTPEICTABUTEIbCTBA
IIpeioyiaraéMbIX 3asiBUTENIEH IPETEH3UM, Heno/laya yBEAOMIIEHHS U HEIIPEIOCTaBJICHUE APYTUM
CTOpPOHAM U3 YHCJIa 3allaJHbIX IOIIOHOB BO3MOXHOCTH OBITh BBICIYIIaHHBIMU, HE3aTpeOOBaHME
JI0KAa3aTeNNbCTB SIKOOBI IPOU30IIEAIIET0 U3BATUS 3€MEIb, a TAKXKE MPUCYKAECHHUE JHILb BCETO
HECKOJIbKUX LIEHTOB 3a aKp CIOpHOI 3emuin. B 3TOM citydae, - a cood1iaercs, 4To U B APYrux
cllydasx, - mpoueaypa pazouparenscTsa B Komucenn mmo npeTeH3usM, No-BUAMMOMY, Hapyliaia
OCHOBOIIOJIAraolre TpeOOBaHMs HEAUCKPUMHUHALIMM U PABEHCTBA Mepe]l 3aKOHOM. B mobom
cllydae 3To JAeJ0, 0-BUINMOMY, IEMOHCTPUPYET, UTO JIJIsl TOrO YTOOBI J1t00as mpoueaypa
YperyJaupoBaHus IPETEH3MM OblIa 1eHCTBEHHOM NMPOLEypOoil yperyaupoBaHus BOIPOCOB
3€MEJIbHBIX MPETEH3UH KOPEHHBIX HApOJ0B, OHA JOJIKHA OBITh B CBOEI OCHOBE CIIpaBEAJINBOM.

63. llenTpanbHas opuaMYEcKas nIpobiaeMa B JaHHOM JeJie, O-BUANMOMY, CBsI3aHa C
JIOKTPUHOM, paCCMOTPEHHOM BbIIIE (MYHKTHI 41-44), B COOTBETCTBUU € KOTOPOU IrOCY1apCTBO
MO’KET aHHYJIMPOBATh 3€MENbHbBIE TIPaBa MHICHIIEB MJIM KOPEHHBIX HApOJ0B 0€3 COOII0ACHMUS
HaJyIeKaIel 3aKOHHOM MPOIEAyphl U CIIPABEITMBON PHIHOYHONW KOMITIEHCAIIUH. DTO
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OTKPOBCHHO JUCKPHUMHHAIIHOHHAA JOKTPHUHA OOJI’KHA OBITE OTBCpPIrHYyTa COC,I[I/IHCHHBIMI/I
IIraTamu u Bcemu CTpaHaMM, I'’/IC OHA IIpU3HaHa HAPYIICHHUEM HBIHEC HeﬁCTBYIOHIHX
IMpaBO3alIUTHBIX HOPM, Tpe6y10H_[I/IX PaBCHCTBA IIEPEC 3aKOHOM.

64. BrICKa3bIBAINCH TAKXKE JKATOOBI B OTHOIIEHUH MEXaHU3MOB TPEACTABICHUS IPETCH3UH B
OTHOLIEHMH 3€MJIM U B Ipyrux ctpaHax. B Kanane 3ToT nporecc 3annmaer, kak cooOIIatoT,
oueHb MHOTro BpeMeHu. B HoBoil 3enanuu BbIcKa3bIBaJIOCh HETOI0BAHUE 110 TOBOY
IIPEITOJIOKUTEIbHO HECAHKIIMOHUPOBAHHBIX YPETYJIUPOBAHUN HpeTeH3I/Iﬁ55. B ABcrpanuu
MOJIOXKEHHUS 3aKOHA O TUTYJIaX KOPEHHOTO Hacesnenus 1993 roya ObUIN CyIIECTBEHHO U3MEHEHBI
B 1998 roxay, mocie yero npoiieaypa nojadu NpeTeH3uu B OTHOIIEHUHU a0OPUTEHHBIX TUTYJIOB
CEpbE3HO YCIOKHUIIACh, B YACTHOCTH B PE3YJIbTAaTe YCTAHOBIIEHUS 00JI€€ BBICOKOTO IIOPOrOBOT0
YPOBHS JJI PETUCTPALIMU IPETEH3UM. DTHU MOJOKEHUS CUUTAIOT JUCKPUMHUHALIMOHHBIMU Ha

pacoBoii mouBe. (CM. Bbllle TyHKT 46.)

F. 3KCHDOHDI/IaIII/I$I 3€MCJIb KOPCHHBIX HAPOAOB B HAITMOHAJIBHBIX MHTCPCCAX,

BKJIOYas MHTCPCECHI Pa3BUTHUA

65. Hacnenue konoHnanu3Ma nposBisieTcs B Hanbosee ocTpoii popme B 001acTu
JKCIPOIPUALIUH 3€MEIIb, TEPPUTOPHUI U PECYPCOB KOPEHHBIX HAPOJIOB B HHTEpECax
HAIlMOHAJIbHOW SKOHOMMKH U pa3BUTHA. Bo Bcex palioHax MUpa KOPEHHbIE HAPOJIbI BCTPEYAIOT
caMble pa3HOOOpa3HbIe MPETSTCTBUS HAa MTyTH OCYIIECTBICHNUS CBOUX ()OPM Pa3BUTHS COTIIACHO
CBOMM LIEHHOCTSIMHM, MUPOBO33pEHHUIO U nHTepecaM. KoHueHTpauus 00Jb1I0N TPaBOBOMH,
MOJINTUYECKON U IKOHOMUYECKON BJIACTH B TOCYAAPCTBE CIIOCOOCTBOBAIA BOSHUKHOBEHHIO
po0JIEMBI pa3BUTHSI U ITpaB KOPEHHBIX HAPOJIOB Ha 3€MJIM, TEPPUTOPUH U pecypchl. Tak, B
Manasuiickoil nmposuHIMKM CapaBak Ha OCTpoBe bopHEo MpuUMepHO nsiTas YacThb 3€Mellb
OTHOCHUTCS K KaTETOPUH 3EMJIH, Ha KOTOPYIO pacIpOCTPaHAIOTCsI aDOpUTeHHbIE OOBIYHBIE ITPABa
(mpuyeM KopeHHbIE OOUIMHBI UMEIOT MPABOBOM TUTYJI JIMIIb HA €€ JAECATYIO YacTh), OJTHAKO Ha
ATUX 3€MJISIX NPABUTEIBCTBO MOKET JIMIIUTH FOPUINUECKOTO AEHCTBHS TpaBa KOPEHHBIX OOLINH,
TPEI0CTABIIAS JIECO3arOTOBHTENbHBIE KOHIIeccHn ™. Coobmaercs, uro B MHI0He3HH
IIPABUTENBCTBO 3asBJISIET, YTO OHO YBAXKAET aJ1aT, UJIM OOBIYHBIE ITpaBa KOPEHHBIX HAPOJIOB, €CIIU
TOJIBKO pPeUYb HE UJET O HAlMOHAIBHBIX HHTEpECAaX, OAHAKO SIKOHOMHYECKOE pa3BUTHE
IIPUPABHUBAETCS K HAIIMOHAJIBHBIM HHTEPECAM U TAKUM 00pa30M 3eMeJIbHBIE ITpaBa KOPEHHBIX

7
HapOJ0B aHHyJII/Ip}/IOTCSIS .

66. Kpowme Toro, y3kast TpaKTOBKa MEXTyHApOAHOTO MpaBa KaK eqUHCTBEHHO MpaBa
rocyJapcTB, a HE IIpaBa HApOI0B WU UHIUBHUIOB, COIEHCTBOBANIA 3aKPEIICHUIO TAKOTO
Y3KOTOCY/IapPCTBEHHOTO MOJIX0/Ia K pa3BUTHIO. [IOHATHE pa3BUTHS MOKHO MPSIMO YBSI3aTh C
YTBEPKACHUEM "TIOCTOSIHHOTO CyBEPEHUTETA HAJl IPUPOIHBIMU pecypcaMI/I"58 U IIpaB
rocyaapcTB "CBOGOIHO MOMB30BATHCS W OKCIUTYATHPOBATS" ™ CBOM MPHPOIHEIE PECypPCEL. B 9Toit
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CBSI3M CIIeAyeT 00paTuTh 0c000e BHUMaHUE Ha MPUTI3aHUs TOCyJapCcTBa Ha TIOJHBIE MTpaBa Ha
pecypenl Heap. [logoOHast Touka 3peHHs UMela MHOTOYHCIIEHHBIE TaryOHbIe COLUaIbHO-
HKOHOMUYECKHE TIOCTIEICTBUS, PABHO KaK M OTPUIIATEILHO CKa3aaach Ha SKOJIOTHH U KYJIbTYpE.
OT0 TeM OoJiee cripaBeUIMBO B ClIy4ae KOPEHHBIX HAPOJI0B MHUPA, KOTOPBIE /10 HEIABHUX TIOP
paccMaTpruBaJId pa3BUTHUEC KAK qpe?.BquaﬁHo HCTraTUBHYIO KOHICHIHIO. Mpmuorue
prHHOMaCHITa6HI)IC MCpPONPUATHA B 06J13,CTI/I OKOHOMHYECCKOI'0 U MPpOU3BOJCTBCHHOT'O PAa3BUTUA
MMPpOBOAUIINCH oe3 yY4€Ta U MMPUHATHA BO BHUMAaHUC ITPaB KOPCHHBIX HAPOAOB Ha 3€MJIN,
TEPPUTOPUU U PECYPChl. IKOHOMUUYECKOE PAa3BUTHE B OCHOBHOM HABSI3BIBAJIOCH U3BHE MPU
MOJITHOM WUTHOPUPOBAHUU TIpaBa KOPEHHBIX HAPOJIOB HA yYaCTHE B KOHTPOJIE HAJl Pa3BUTHEM, €TO
OCYHICCTBJICHHUEM U IMOJYUCHUHN BBIT'OJ] OT HETO. Bor YK€ MHOTUC I'OAbI HCIPABUTCIILCTBCHHBIC
OopraHu3alyu 3asBJISAIOT, YTO KOPCHHBIC HAPOAbI OBLIM JIMIIIEHBI MHOTHX HJIM BCEX CBOUX 3EMEID
M YTO 3Ta 3eMJId Oblia nepeaada 1Jjis1 UCII0JIb30BaHWA B KOMMCPUYCCKUX LEIAX WIIN IO IMMPOCKTHI
paSBI/ITI/ISIGO. Kpome Toro, mpoekTs! pa3BUTHUS, pACCUUTAHHBIE HA MIOJYyYEHUE MPUOBLIN WU
3aTparuBaromue HHTCPEChl KOPCHHBIX HAPOAOB, OCYHICCTBIIAINCH oe3 KOHCYJIbTalUU C 5TUMH
Hapogamu. PaGouas rpyrina mo KOpEHHBIM HapoJaM MOIydriIa Takke HH(HOPMAIIHUIO O TIPOSKTaxX
Pa3BUTHS U ICATEIBHOCTH B 3TOM 00J1aCTH, HAYaTHIX IPH MEXITYHAPOTHON TTOMOIIH U 63
IIPUBJICYEHUS U COTJIACHsI KOPEHHBIX HApO0B U 0€3 KOHCyIbTalui ¢ HUMH. IIpuMepamu Moryr
CIIYKHUTBb TOCYAApCTBCHHBIC HHUIIUATUBEI 11O CTPOUTCIILCTBY JOPOT' U CKOPOCTHLBIX IIOCCEC ITPU
(bMHAHCOBOM MOJIEPKKE CO CTOPOHBI MexaMepUKaHCKOTO OaHKa Pa3BUTHS, a TAKKE
¢uHaHCUpoBaHue BceMupHBIM 0aHKOM CTPOMTENBCTBA IUIOTUH B MIHANMK U IpyruX MecTax.
Jpyrue npoeKThl BKIOYalOT CTPOUTEILCTBO JaMO, YTO BJIEUET 3a COOOM 3aTOIIEHHE 3eMENb U
MPEKpaIIeHUE OCYIIECTBICHUS TPAAUIUOHHON SKOHOMUYECKOW IEATEIbHOCTH KOPEHHBIX
HapOJIOB, CBEICHHUE JIECOB U MPOEKTHI TOOBIYU 3omora®’. HaroHaIbHbIE [IaHbL
9KOHOMHYECCKOI'0 pa3BUTHA HE TOJIBKO JIMIIAOT KOPCHHBIC HAPOJAbI BJIAJACHHUA CBOUMU 3EMIIAMU,
HO ¥ MPEBPAIAI0T KOPEHHBIE HAPO/IbI B OCTABIIMKOB JCIIEBONU paboueit CUIIbI ISt
MNPOMBIINIJICHHOCTH, ITOCKOJIBKY OKCIITyaTallusd UX 3€MCJIb U YXYAIICHUC COCTOAHUA
OKpYKaroIIEH CpelIbl JUIIAIOT UX CPEICTB K CYLIECTBOBaHUID. Ha cBoel TpruHaauaTon ceccuu
IIPEJICTaBUTENb OJHOTO U3 KOPEHHBIX HAapoJ0B coolmmi Paboueil rpynne, yTo napJaMeHT ero
CTpaHbl YTBEPAWJ KOHTPAKT C KOMITAHUEH 110 3ar0TOBKE Jieca, MpeycMaTpUBAIOIIUN
IIpOBEJIEHUE padOT B palioHE TPOMMUYECKUX JIECOB IUIOMIA/IbI0 00JIEE OAHOIO MUJNIMOHA FEKTapOB.
OH 3asBUJI, YTO MOI00HAS JEATEIBHOCTD MOAOPBET TPAAUIIMOHHBIA U MUPHBIN YKJIa/1 ®KU3HU €TI0
Hapoza. Emie onHo neno, noBeneHHoe 10 cBeaeHus Paboueli rpynmnbl Ha ee 4eThIpHa aToON
CECCHUU MPEICTABUTENIEM OJJHOTO U3 KOPEHHBIX HapO/10B A3UH, OBLJIO CBSI3aHO C IPOEKTOM B
00acTH ropHOI00BIBAIOLIEH MPOMBIIIEHHOCTH, KOTOPBIN IPUBEI HE TOJIBKO K YXYALLIEHUIO
COCTOsSHHUA OKp}I)KaIOIIIef/'I Cp€abl, HO U K BOBHUKHOBCHUIO 6GCHOp$II[KOB cpeau MCCTHOTO
KOPEHHOI'O HaceJIeHus, a 3TO B CBOIO OUEpEe/lb IPUBEIIO K YOUICTBAM U MBITKAaM, TBOPUMBIM

cHIaMy 0€30IacHOCTH.
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67. Jlaxe B palioHax, r/ie 9KOHOMUYECKOE pPa3BUTHUE MPHUBEIIO K Mepeaadue 3eMelb OOIuHAM
KOPEHHBIX JKUTEJICH, OHM OBLTH HE B COCTOSIHUY B MOJIHOW Mepe KOHTPOJIMPOBATH MOJA00HOE
pasButHe. KOHKpETHBIE MPUMEpPHI BKITFOYAIOT 3aKOH 00 yperyIupOBaHHH MPETEH3UI KOPEHHBIX
sxkureneit Amsicku 1971 roga u cornamenue [[xeitmc-beit - CeBepubiit Kebek 1975 roaa.
Cpenu Apyrux mpuMepoOB OCYIIIECTBICHUS Pa3BUTHS, COTPOBOXKIABIIETOCS BOMUIOIIMMHI
HapyIIEHUSIMU TIPaB YeJI0BEKa, MOXXHO Ha3BaTh pa3padOTKy 30J10Ta HAa TEPPUTOPUH MTPOKUBAHUS

UHIENIEB THOMaMH.

68. I3bickaTenbckue paboThI, a TAaKXkKe J00bIYa HEPTH U Ta3a, pa3BUTHE Te0TEPMaTbHOM
SHEPreTUKHU, TOPHOI00BIBAIOIINE Pa3pabOTKU, CTPOUTENIBLCTBO IIJIOTHH, 3ar0TOBKA JIeca,
CEITbCKOE X031 CTBO, CKOTOBOJCTBO U JIpyTHe OPMBI XO3SHCTBEHHOU JESITEIHHOCTH B
HAIlMOHAJIbHBIX MHTEpECaX OTPULATENILHO CKA3bIBAIOTCS KaK Ha KOPEHHBIX Hapojax, KOTOphIe
YK€ OCTPaJaliu B pe3yIbTaTe COOTBETCTBYIOIINX KOHTAKTOB M KOJIOHUAJIN3Ma, TaK U Ha
KOPEHHBIX HapoJax, A0JITr0 HAXOAMUBIIUXCS B U30JISAIUU B CUITY JAJIbHOCTH PACCTOSHUN U
reorpaHueCcKiX 0COGEHHOCTEl MECTHOCTH .. YacTO MEpONPHSTHS MO PA3BUTHIO TPOBOIATCS
0e3 coryacusi KOpEHHbIX HapOoAOB, 0€3 KOHCYIbTAlUN ¢ HUMH, UX Y4acTHs, IOJy4YEeHUS UMHU
BBITO/] OT 3TOTO U T.1.

G. Bericenenue u nepeceiacHue

69. Bricenenue KOPEHHBIX HAPOJOB C MX 3€MeIb U TEPPUTOPHIA ABISIETCS BCEMUPHOM
HpO6J’I€MOfI KaK B HCTOPUYCCKOM, TaK U B COBPCMCHHOM IIJIaHE. ITonuTHka BEICEICHUS
KOPEHHBIX HAapOJIOB C UX 3€MEJIb U TEPPUTOPUN pacCMaTPUBAETCS FOCYAapCTBaMU KaK
MIpUEMIIEMOE pEIeHUE WM YA00HOE CpeICTBO ""CHATHUSA" MPoOJIeMbl, HE3aBUCUMO OT TOTO,
JIEJTACTCS JIU ATO SKOOBI JUIS 3aIIUTHI KOPSHHBIX HAPOJIOB HITU COJCHCTBYET OCYIIECTBICHUIO
MHTEPECOB TOCYIAPCTBA HA UX 3EMIISIX, TEPPUTOPHUAX U C MOMOIIBIO UX pecypcoB. IlogobHyt0
MOJIMTUKY CICAYCT NPHU3HABATD JIMIIb KAaK IMONBITKY OTJIOKHUTH Ha BPEMS IMMOAJIMHHYIO HpO6JICMy

OCYHICCTBJICHUSA ITPaB U UHTECPECOB COOTBETCTBYIOUINX KOPCHHBIX HAPOJI0B.

70. Beicenenue npuoOpeno CTOIb MUPOKHE MACIITA0bI, YTO MEXTYHAPOIHOE COOOIIECTBO
OTpearupoBalo Ha HEro B KOHTEKCTE YCTAHOBJIEHUS OINPEAEIEHHBIX HOPM B 00JIacTH IpaB
yenoBeka: cM. ctaThio 16 KonBenuuu Ne 169 MOT; crarbio 10 npoekTa aexiapanuu
Oprannzannu O0bennHeHHbIX Hanmii o mpaBax KopeHHBIX HapooB; crathio XVIII1.6
npearaéMoi MexaMepuKaHCKOM JIeKIapaliy o paBax KOPEHHbIX HapoJ0B. B cBs3M C
pa3paboTKO# 3TUX KOHKPETHBIX HOPM TEPMUH "HACHIIHLCTBEHHOE" BBICEIICHHUE UCTIONB30BAIICS
JUTSI IPUHYUTENBHBIX U OCKOPOUTEIBHBIX IEUCTBUMN, MPEAIPUHUMAEMBIX IIPABUTEILCTBAMH 0€3
coryiacusi KOpEHHbIX HapOoJI0B IPHU BBICEJICHUH UX C UX 3eMJIM. [Ipumepamu BbICEIEHHS MOTYT
CII’KUTb BBICEJICHUS U IIEPECENICHUs Mylllyay-uHHY u3 J3iiBuc-Munera B HyTaK63 u

nepecesieHre 3CKUMOcoB npaBuTenbcTBoM Kanans! Ha Kpaitnem Cesepe, BbIcelIeHUE



E/CN.4/Sub.2/2000/25
page 31

NPaBUTEIBCTBOM J[aHUH 3CKUMOCOB B ceBepHOU [ 'peHiaHnu, U3rHAHUE HH/ICHIICB KalioBa C UX
3eMelb CKOTOBOJIAMH, ITPUYEM B MOCIIeTHEM ciydae nmpaButesibcTBO Coennuennbix [lltaToB He
OPEANPUHSIIO HUKAKUX JEHCTBUIl B HApYIIEHHE PU3HAHUS BIIAJACHHS HHICHIIAMH 3eMIISIMH B
1996 rony. B PaGoueii rpyrime MHOTHE OpaTOPBI YKa3bIBAIM HAa HACHJIBCTBEHHOE M3THAHNE
KOPEHHBIX HApOJIOB C UX 3eMeJIb B LIEJSIX MPEAOCTABICHHS TPABUTEIbCTBAMHE
MHOTOHAITHOHAILHBIM KOPITOpAIMsIM 00JIee IMMPOKUX KOHIIECCUH Ha 3arOTOBKY Jieca U J0ObIYY
HedTH. J[pyrue BHICTYIABIIKE TOBOPUIIA O TOM, UYTO BBICEJICHUE TIPOU3BOIUTCS SKOOBI C IENIBIO
3alUThl KOPEHHBIX OOIIUH MPH MPOBEJACHUU BOCHHBIX MAHEBPOB MJIH BO3MOXKHOCTEH

BO3HUKHOBCHUA BOOPYKCHHBIX KOHq)HHKTOB.

71. KopeHHbIE HApO/bI CYMTAIOT TIEpEMEIICHHE HAaCEJICHNUs U HACUIHCTBEHHOE TIepeCceICHHe
Ype3BbIYANHO cephe3HOi npobieMoit. Takue nepemelnieHus 1 nepeceieHus BeayT K MoTepe
TPaIUIIMOHHBIX 3€MeNIb U HAPYIICHUIO TPAJUIIMOHHOTO 00pa3a KU3HH, a TAK)Ke BIEKYT 3a cO00it
CaMBIC€ TAXKCEIBIC ITOCIICACTBUA B TOM, UTO KaCacTCsa COLIUAJIBHOI'O U SKOHOMUYCCKOI'O
071arocoCTOsSHUS COOTBETCTBYIOMMX 00muH. Ha ee BoceMmoii ceccun B 1990 rony Paboueit
rpy1re ObIIO MPEICTaBICHO COBMECTHOE 3asiBIIEHIE OpTaHU3aluii KOPEHHBIX HApOJIOB, B
KOTOpPOM 0c000€ BHUMaHHE 00paIlajgoch Ha HETaTUBHBIE MTOCIEICTBUS MEPEMEIICHUM
HACCJICHUS JIA KYJIBTYP KOPCHHBIX HAPOJ0B. HpaBI/ITCHBCTBa HpI/I6eFaJII/I K HUM B LCIAX
HEJIOMYIIEeHUs! TPEOOBaHMIA O MPEIOCTABICHUN CAMOOTIPEACTICHHS, HaBsI3bIBAHUS TYKJ0U
KOPCHHBIM HapOoJaM KYJIbTYPbI U oOieruyenus ce0e BO3MOKHOCTH IMOIbL30BAHUS IMPpUPOAHBIMHA
pecypcamu. OnpaBaaHueM MOJAOOHBIX IEPECETCHHUA CITYKUT, B YaCTHOCTH, IEPEHACEIEHHOCTb,
HE00XO0IMMOCTh TIepECETICHHS Ha HOBOE MECTO, TPAHCMUTpalus, pa3paboTKa pecypcoB U
0€3011acCHOCTb.

H. I[DVTI/IC IIporpaMMBbI U ITOJUTHUKA ITPABUTCIBCTB, OTPUIIATCIbHO BJIMAIOIINC

Ha CBA3b KOPCHHBIX HAPOAOB C X 3CMIIAMU, TCPPUTOPHUAMHU U PECYPCAMU

72. Cnenyet oOpaTUTh BHUMaHKE Ha LENbIA P APYTUX MPaBUTEIBCTBEHHBIX IPOTPaMM U
MEPOIPUATHH, TOCKOJIBKY OHU IMIMPOKO UCIIOJIb3YIOTCA U UMU 3J10YNOTPEOISIOT B LENIAX
OIIPaBAAHMS HAPYLICHUS 36MEJIbHBIX IIPAB KOPEHHBIX HapoaoB. Kak npexncrasmisercs, psn
rocy/1lapCTB HE UMEET MPECTABIECHUS O MaryOHbIX MOCIEACTBUIX OCYIIECTBIECHUS MOJOOHBIX

IIPOrpaMM U MEPOIIPUATHMA, O KOTOPBIX TOBOPUTCS HUXKE.

1 BI:IIIGJIGHI/IG 3€MJIM OTACIBbHBIM JIMTIaM

73. B coOTBeTCTBUU C MPOTpaMMaMHu IMOA0OHOTO PoJia 3eMIIsI, HAXOIAIAsICs B 00IIeM
MOJIb30BAaHUU KOPEHHBIX HAPOJIOB, Pa3/eseTCsl HA YUYACTKH M BBIIESETCS OTACIbHBIM JIUIIaM
WM CEMBSIM. JTH MPOTPaMMbl HEU3MEHHO OCTA0JISIOT MO3UIIMA KOPSHHBIX OOIIUH WIIK HApOI0B

1 OOBIYHO NMPUBOJAT K yT€pE UMM B KOHEYHOM UTOTre OOJIbILIEH YaCTH WM BCEH 3€MIIH.
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[Ipenmonaraemble MOIOKUTENBHBIE MOMEHTHI ITPEIOCTABICHUS OT/IEIHHBIM JIMIIaM MIpaBa Ha
MOJIb30BaHKE 3eMJIei B KauecTBe oOecredeHus ccyl (akTUUECKU CBOAATCA HA HET MOYTH
Hen30eXHOU yTepeil 3eMIIu U, B pe3ynbTare, O0IIUM COKPAIllEHUEM PECypCOB, UMEIOIINXCS B
pacnopsKeHUHM KOPEHHBIX Hapo10B. OmnbIT Hapoja Manyde B Yunn B 70-¢ u 80-e rojbl sBIsETCS

TOMY IICUAJIbHBIM HpHMGpOMM.

2. IIporpaMMBbl paccelleHus

74. T'ocynmapcTBa 4acTO PacCMaTpHUBAIOT TEPPUTOPHH, 3aHUMAaEeMble KODEHHBIMU HapOJaMH,
KaK paliOHbl, IPUTOJHBIE JJIs PacCEICHHs] HEKOPEHHBIX HAPOJIOB, 1aXe €CIIU PECYpPChl TOTO
pailoHa Jar0T CKPOMHBIN JJOX0J1 KOPEHHBIM BiiajenblaM. OcyliecTBieHne NoJ00HBIX IPOrpaMm
BeZIET K ellie 00JblIeMy OOHUIIAHUIO U COLIMAIbHOMY HEIOBOIBLCTBY. IIpumMepom aTomy
ABJIIE€TCS MooIIpeHue 3acenenus Yurraronr-Xusui B banrnanens; ecTs Takke cOOOIIEHUS, YTO
nos100Has npobiema cymectByet u B FOxxHOI1 AMepuke.

3. HDI/ICBOCHI/IC ToCyaapCTBOM JOBCPUTCIBHOT'O TUTYJIA

75. B psae ctpaH, 0cOOEHHO aMEPUKAHCKOTO KOHTUHEHTA, rocszapCTBa65 pazpaboTanu Ty
IIPABOBYIO KOHIEMNIIUIO, YTO CaMO FOCYJapCTBO UMEET TUTYJI Ha BCE 36MJIM KOPEHHBIX HApOJOB U
MMEET 3TOT TUTYJI B JOBEPUTEIBHON COOCTBEHHOCTH B OTHOLLIEHUH PA3IMYHBIX KOPEHHBIX
Halui, niaemMeH uiu HapoaoB. [logo0HbIN MPpaBOBOM CTATyC 3€MJIM UHJCHIIEB IPUBIIEK
BHEMaHHe yuensix B Coeuuennbix [lltatax®. CymecTByer MHOrO po6iIeM, CBI3aHHBIX C
MOJOOHBIMU CHCTEMAMU JIOBEPUTEIBHOTO TUTYNA. VX 0OBIYHO HABA3BIBAIOT O€3 COTTIACHS
KOPEHHBIX HapoaoB. OHU JIAIOT rOCYIapCTBY OTPOMHYIO BIIACTh B 00JIaCTH KOHTPOJIA 32
MOJIb30BAHUEM 3E€MIIEH U €€ pecypcamMu. HacTo KOPEHHOE IUIEMS WIIW HALUS HE UMEIOT
HaJJIeXKAILEro CPeICTBA 3alIUTHl IPOTUB HAPYILIEHUH JOBEPUTEIbHON OTBETCTBEHHOCTH WJIN
37I0YTOTPEOICHHSI BIACTHIO TOCYJAPCTB KOHTPOIMPOBATH MIIM PACTIOPSKATBCS UX 3eMIISIMH U
pecypcamu. OTBETCTBEHHOCTh JOBEPUTENIBHOTO JINLIA, TOCYApCTBA, 4YaCTO OIPEIETIeHa BECbMa
pacmiibiB4aTto. CHCTEMBI TOBEPUTEIbHBIX TUTYJIOB OTOABUTAIOT IIPABO BIIaJAECHUS KOPEHHBIX
HapOJIOB Ha 3€MIJIIO M PECYpChl Ha BTOPOH TIJIaH U MOATOMY SIBJISIFOTCS UM MOTYT OBITH PAacOBO
JUCKPUMHUHALIMOHHBIMU 10 CBOEMY XapaKTepy.

4, IIporpaMMel OpeIOCTaBIEHUS 3aiiMOB

76. Kax yxe roBOopuiIoCh B pa3ziesie, KacaroleMcsl BBIJICICHUS 3€MJTH, OCYIIECTBICHUE
IIPOrpaMM, MOOIIPSIOLIUX UCIIO0JIb30BAHNE 3€MEIb KOPEHHBIX HAPOJOB B KAUECTBE 0OeCTIeUueHUs
3aliMOB, MOT'YT B pe3yJIbTaTe IPUBECTU K OKOHYATEIbHOM yTpaTe 3eMelb U PECYPCOB KOPEHHBIX
Hapo0B. DTO 00BICHIETCA OTYACTH CPABHUTEIBHO MAJIBIMU 3KOHOMHUYECKMMH BO3MOXHOCTSIMU

OO0JIBIIMHCTBA KOPEHHBIX HApPOJOB, B PE3YIbTATE YETO OCYIIECTBICHHUE [TOUTH OO0
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MIPOrPaMMBI, JIeNIatolel 3eMIIH UITU PeCypChl KOPEHHBIX HAPOJIOB PHIHOYHBIM TOBApOM, MOXKET
MPUBECTH K YTpaTe 3TUX PECYpCOB KOPEHHBIMH HapoJaMu. DTO, MpaB/a, BOBCE HE O3HAYAET,
YTO KOPEHHBIE HApO/Ibl HE JOJKHBI BOBIIEKATHCS B PHIHOUYHYIO IKOHOMUKY MPU COOTIOICHUH
YCIIOBUH CHPaBEIMBOCTU U PAaBEHCTBA.

5. OrHoneHue IIPaBUTCJIBCTBA K CBATHIM MECTAM U ITaMATHUKAM KVJIbTYPbI

77. Bo MHOTHX CTpaHax MHOTHE MECTa WJIH YYaCTKU 3€MJTH, KOTOPBIE HMEIOT OOJIBIIIOE
SHAYCHUEC JIS1 KOPCHHBIX HAPOJ0B B TOM, UYTO KAaCaCTCA PCIIUTHUHN U KYJIBTYPbI, B HACTOAIICC
BpPEMA HAXOOATCA BO BIIAACHUHN I'OCydapCTBa UJIN KaKoro-1n0o OopraHa yIpaBJICHHUA 3TUM
rocyaapctBoM. [logoOHas cutyarus MOXKET MPECTaBIATh COO0K 0co0yI0 MpolemMy, naxe
€CITM TUTYJI Ha 3€MJIIO U HEe OCTIapUBAETCS, €CIIH JACITEIBHOCTh B ’TOM pailOHEe MPOBOAUTCS
TaKUM 06pa30M, 49TO HC JaCT BO3MOKHOCTHU HUJIM MEIIACT KOPECHHOMY HACCJIICHUIO ITOJIYUYUTH
JOCTYII K 9TOMY MCECTY HUJIM COBCPHIATH PCIIMTMO3HBIC 06p$IIII>I, CBsI3aHHBIC C O TUM MECTOM HJIU

NaMATHHUKOM.

l. HecrnocoOHOCTE 3aIMTHUT IIEJOCTHOCTh OKPVYKAIOLIEN Cpeabl 3EMEITh

u TGDDI/ITODI/Iﬁ KOPCHHBIX HAPOJA0B

78. XoTs 9Ta TeMa y)ke 00CyXk/1anach B CBS3U C SKCIPONPUAINEH U JINIICHUEM BIIaICHUS
3eMJISIMU JJIS1 OCYIIECTBICHHS MOJUTHKH HAIIHOHAIBHOTO Pa3BUTHSA, B AHATUTUYECKHUX IIETISX
11eJ1ec000pa3HO ONPEAETUTh CUTYAllUH, CBA3aHHbIE C JIMIICHUEM KOPEHHOTO HAaCETIeHUs
3eMEeJIbHBIX TIPaB B PE3YJIbTaTEe OCYILECTBICHUS IESTEIbHOCTH, KOTOpask HapylIaeT IeJI0CTHOCTh
OKpYXKaroIlen cpesibl KOpeHHBIX Hapoa0B. Ocoboe BHUMaHUE CIEAYyeT yIEIUTh 3TOU mpobieme
B OKOHYATEJIBHOM paboueM okyMeHTe. [IpoOieMsl, CBS3aHHBIE C YXYALICHUEM COCTOSHUS
OKpY’KaloIIel Cpebl M pa3BUTHEM, HE OTPAXKaIOT KOHKPETHBIN BOIIPOC HECTIOCOOHOCTH
roCyJapcTBa 3alUTHTD IIEIOCTHOCTh 3€Mellb, TEPPUTOPHIA U PECYPCOB KOPEHHBIX HAPOJIOB OT
IPSIMOTO MJIH KOCBEHHOT'O OTPHUIIATENIFHOTO BO3AEHCTBUA. boiee Toro, 3TOT BOIpoc KacaeTcs
rI100AbHBIX TPOOJIEM OKpYXKAIOIIEH Cpeibl, a TAKKE MHUIMATHB B 00JaCTH HAIIMOHAIBHOTO

pa3BUTHSL.

79.  OpnHUM M3 aCTIEKTOB ATOU MPOOJIEMEI SIBJISIETCS TOT (DAKT, UYTO TEPPUTOPHH U 3EMITH
KOPEHHBIX HapOJIOB HE BCET/]a COBMAIAIOT C TPAHUIIAMU TOCYIapCTBA, TPOBUHIIUHU WIIH JIPYTUX
aJIMUHUCTPATUBHBIX MoApa3aesieHnil. K TeppuTopusiM KOpEHHBIX HAPOI0B, YbH TPAHHUIIBI HE
BMEIIIAIOTCS B TPAHUIIBI KOHKPETHOT'O TOCYJapCTBA, OTHOCSTCS TEPPUTOPUH, 3aHUMAEMbIE
unaennamu B Llentpansuoit u FOxuoit Amepuke, moraskamu B Kanane n CoequHEHHBIX
[lITaTax u s>ckumocamu Jlansaero Bocroka Poccun, Coenqunennsix IltaToB, Kanaasr u
I'pennanguu. PazHooOpas3ue HHTEPECOB, 3aKOHOB, MOJUTUKH U MJIAHOB HAIMOHAIBHOTO

Pa3BUTHA B PA3JIMYHLIX CTpaHaX MOTYT UMETh HCTIOCPECACTBCHHOC OTPUIATCIIbHOC BJIUAHNEC HA
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LIEJIOCTHOCTB 3€MEIIb, TEPPUTOPUN U PECYPCOB KOPEHHBIX HApOAOB. l'ocynapcTsa, 3asBIAIOIIE
0 pacIpOCTPAaHEHUH CBOEH IOPUCAMKIMY WU BIACTU HaJ ONPEIAECICHHBIMU TEPPUTOPUAMH,
YaCcTO HE NMPHU3HAIOT BIUSHUS, KOTOPOE UX MOJIMTHKA OyJeT UMETh 3a MpeieslaMi UX TPAHuULL.
Hanpumep, HbiHEIIHNE €0aThl BOKPYT apKTHYECKOI0 HAI[MOHAJIBHOTO 3all0BEJHUKA Ha AJIsCKe
HOCSIT MEXAYHapOAHBIN XapaKTep, a TAKXKe 3aTparuBalOT HHTEPECH] Pa3IMUHbIX KOPEHHBIX
HapOJI0B, TOCKOJIbKY KOPEHHBIE HAPO/IbI, T0OBIBatOIINE ceOe MPONUTaHuEe 0OXOTOM Ha Kapuly B
ux cpesne oouranus, ;kuByT kak B CoequHennsix llltarax, Tak u B Kanage. Bomnpoc o
COXPAaHEHHUH ITOT0 pecypca AUKON MPUPOBI HE paccCMaTpUBAETCs HaAeKaluM o0pa3oM Mpu
00CYXJIEHUU CO3/1aHus APKTUUECKOI0 HAIlIOHAJIBHOIO 3aII0BEHHKA.

80. Kpowme Toro, XOTs MpaBUTENHCTBA MOTYT SIBUTHCS MHUIIMATOPAMHU U TpeOOBATh OIIEHKU
BJIMAHHUA OIMIPEACIICHHBIX MEP HAa OKPYXKAOUIYIO CPEAY, CIMIITKOM YaCTO IMEPCICKTUBLI 1
HCHHOCTHU KOPCHHBIX HAPOJO0B OCTAIOTCA 0e3 BHUMaHHUs IMpU OCYIICCTBJICHNUU IOIBITOK
rocy1apcTB OOpOTHCS WM CBECTH K MUHUMYMY YXYAILIEHUE COCTOSIHUS OKPY’KaIOLIEH CPebl.
IIpuMepoM TOro MOT'yT IIOCIIYKUTh UCIIBITATEIIbHBIC ITOJIETHI HA MAJIOW BBICOTE B CEBEPHOU
Kanane, otpunarenbHOE BO3AEHCTBUE KOTOPBIX HA 3CKUMOCOB HE CUYUTAETCA MPUOPUTETHBIM
BOIIPOCOM U, OoJiee TOro, Jake He paccMaTpUBaeTcs Kak TakoBoe. [[pyrumu npumepamu
HECIOCOOHOCTH 3alIUTUTD LIETOCTHOCTD 3eMEJb, TEPPUTOPUN U PECYPCOB KOPEHHBIX HAPOI0B
SABJIACTCA TPAHCTPAHUYHOC 3arpA3HCHUC, C6pOC OMNACHBIX JJId 3J0POBbA NI TOKCUYHBIX
0TX0J10B, COPOC OTX0/I0B B OKE€aHbl, COKpAIIEHUE 030HOBOT'O CJIOSl, MUJIUTapU3alus U
COKpAILEHHE MTOCTABOK CBEXEW BOJIBI.

81. T'myOoko yKOpEeHHMBIIAsCS U OYEHb TECHAs MPHUBSI3aHHOCTh KOPEHHBIX HAPOJOB K CBOUM
3eMJISIM, TEPPUTOPHUSAM U pecypcaM J0JKHA IPUHUMATHCS. BO BHUMAHUE IIPU 3aLUTE
LEJIOCTHOCTH X OKPYXKAIOILIEH Cpelibl OT BBIPOKACHUA. 1 BHOBB CIO/1a BKIIIOUAIOTCS ACTIEKTHI
COLIMAJIBHOT0, dKOHOMUYECKOI0, KYJIbTYPHOI'O U JJYXOBHOT'O XapaKTepa, KOTOPBIE HE CIEAYET
00XO0JIUTh CTOPOHOI B X0/1€ HBIHEUTHET0 00CcykaeHus. Henb3s Oosee TeprieTs NOJIPBIB KYIbTYD,
IIPOLBETABIINX B KAUECTBE HEOTHEMIIEMOI YAaCTH OKPY’KaIOIEeH cpefibl; M0100Has 3aBUCUMOCTh
KOPEHHBIX HapOJIOB OT LIEJIOCTHOCTH UX 3€MEIIb, TEPPUTOPUI U PECYPCOB MO-IIPEKHEMY

SIBJISIETCS] BECbMa BaXKHBIM (DAKTOPOM.

J Ilonp30BaHME U VIIPaBICHUE 3eMJICH 1 pecypcaMU M BHYTPEHHEE CaMOoOIMpEaACICHUC,

Kacaroleecs 3eMellb, TEPPUTOPHI B PECYPCOB KOPEHHEIX HAPOJI0B

82. BaxHBIM aCIeKTOM YTBEPKICHUS 3€MEIbHBIX ITPaB KOPEHHBIX HAPOJIOB SBISETCS
OCYIIECTBIIEHUE MEPBI KOHTPOJISI CO CTOPOHBI KOPEHHBIX HAPOJOB HAJl 36MIISIMU, TEPPUTOPUIMHU
U pecypcaMu 4yepe3 MOCPEACTBO X COOCTBEHHBIX HHCTUTYTOB. XOTs IIpaBa Ha 3€MIIIO,
TEPPUTOPUU U PECYPCHI U MOTYT OBITH 3aKPETJIEHBI, IPAKTUUECKOTO OCYIIECTBICHUS
BHYTPEHHET0 CaMOOINpPEeNIeHNs B (popMe KOHTPOJIS U IPUHATHUS PELIEHUH B OTHOLUIEHUH
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pa3pa60TKH, IMOJIb30BAaHUS ITPUPOJHBIMU pECYPCaMH, YIIPABJICHUA UMW U MEP IO UX COXPAHCHUIO
9aCTO HE CYHICCTBYCT. HaanMep, KOPCHHBIC HApOAbI MOT'YT CBO6OI[HO OCYHICCTBIIATH TAKUC
TpaIUuIHOHHBIC BUJIbI SKOHOMHUYECKOH JACATCIIbHOCTH, KaK 0XO0Ta, pr6Ha51 JIOBJIA, JIOBJIA C
MMOMOIIBIO KAIIKAaHOB U JIOBYIICK, CO6I/IpaHI/IC IJI10J0B WJIX BO3ACIIBIBAHHUEC 3€MJIM, HO OHU MOT'YT
MMO-MpPECKHEMY OBITH HE B COCTOSTHHH OCYHICCTBJIATE KOHTPOJIb HAA Pa3BUTUEM, KOTOPOC MOKCT

NnoMemaTb TaKOMY IMMPOMBICITY UJIM BOBCC CACIIaTh €€ HCBO3MOXKXHBIM.

83. B Hacrosmem pasjene KpaTko 0OpUCOBaH psiji MPOOIIeM, CTOSIIUX KaK Tepe;]
MMPpaBUTCILCTBAMU, TaK U KOPCHHBIMH HApOJaMHU. B pasaciic HUXXE NpCACTABJICH psAd IPUMCPOB
yCI/IJII/If/'I, ImpujaaracMaIxX IJId pa3spCliCHHA 3TUX HBIHCIIHUX HpO6JIeM B LICJIAX U3BICKAHUA

perieHuit B Oyaymem.

V. YCUIHMA IO YPET'YJIMPOBAHUIO 3EMEJIBHBIX ITPOBJIEM
KOPEHHBIX HAPOZIOB

84. CymecTByeT MHOXECTBO PUMEPOB U JTOCTHKEHHI MO3UTUBHOTO U TPAKTUIECKOTO
XapakTepa 10 BCEMY MHUPY, CBSI3aHHBIX C 3€MEJIbHBIMU IIPABaMU KOPEHHBIX HApOJIOB: JIMILb
HEMHOTHE U3 HUX MOTYT OBITh OTMEUEHBI B HACTOAIIEM paboueM J0KyMeHTe. bonbInHCTBO
ATHX TOCTHKEHUH OTpa)kaeT M3MEHEHHUs B 00IIEM MOAX0/1e, HeOOIBIIONH OTXO OT TEHIECHINH K
OTPULIAHUIO IIPaB KOPEHHBIX HAPOJOB B CTOPOHY OCYILECTBICHUS! COBPEMEHHON NTPOTrpaMMBbI
OCYIIECTBIICHUS IIPAB YEJIOBEKA, KOTOPasi HAUMHAET OXBAThIBaTh LIEHHOCTH, IIEPCIIEKTUBBI U
00pa3 MBIIUIEHUS] KOPEHHBIX Hapo10B. OHAKO pe3Koro MoBOpOTa K JIydlIeMY HE IIPOU30LLIO.
Hecmotps Ha onpeienieHHbIE TOCTHKEHUS U COOBITHS TO3UTUBHOTO XapaKTepa, HACYIIHbIE

poOJIeMBbI MO-MIPEKHEMY OCTAIOTCS HEPEIICHHBIMHU.

85. Bo03MO0HO, OBLIO OBI MOJIE3HBIM MPEUIOKUTE ONPEeNICHHBIE LETH IS JIIOOBIX TTOMBITOK
PELIUTh 3eMeIbHBIE BOMPOCH! M MPOOJIEMBl KOPEHHBIX HAPOJIOB. XOTS MpeAiiaraeMblii mepeucHb,
BO3MOYKHO, SIBJIIETCS] OTPAaHHMYEHHBIM U BIIOJTHE MOKET OBITH JOMOJTHEH BIYMYHBBIM YHTATEIIEM,
TEM He MEHee IpeJylaraeMble LeJIN MPEICTABIIOTCA OMHUME U3 Hanboee BaXHbIX 3a/1ad,
KOTOpBIE TOCYIapPCTBO U APYTHE 3aMHTEPECOBAHHBIE CTOPOHBI MOTYT CTPEMHUTHCS BBITIOJTHHUTH B
OTHOUIEHUH KOPEHHBIX HAapOJI0B, UX 3€MeNb U PECYpCOB. DTH LIENH 110 CYLIECTBY Oa3UpYIOTCA
Ha OCHOBHBIX IIEHHOCTSIX, KOTOPbIE YIIOMHUHAIHUCH BhIIE B MyHKTE 10:

1) o0ecreunTh, YTOOBI KOPEHHBIE HApOIbI 00JIa1a)K 3eMIIeH U pecypcami,
AO0CTAaTOYHBIMU JJIA UX BBIDKUBAHHA, PA3BUTHA U 6HaFOHOHyT-II/I$I B Ka4€CTBEC
CaMOOBITHBIX HapOoa0B U KYJIbTYpP, BKJIFOYasd, 110 BO3MOKHOCTHU, UX TPAAUITHUOHHBIC

KYJIbTYpPHBIE U CBSIICHHBIE MECTA;
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i)

i)

vi)

vii)

HUCIIPABUTH CIIpaBCAJIMBbIM 06pa30M HCE3aKOHHOC 3aBJIAICHUC 3EMJIIMU U pECYypCaMU
KOPCHHBIX HApPOOAOB,

n3beratb 00pa3oBaHUE MOTOKOB OEXKEHIIEB U 0e33eMeNbHBIX OOIIMH, a TaKkKe
u30eratb HeZJOOPOBOIBHOTO TIEPEMEIICHHSI OTICIBHBIX JIUI] WIH OOIIUH;

COXPaHATh 0€30MaCHOCTh U TEPPUTOPUATBHYIO IIEIOCTHOCTh FOCYIaPCTB;

pa3pelaTth ¥ U30eraTh HEONPEIEICHHOCTh B OTHOIIEHNH BJIa/IeHUs 3eMJIeH U
pecypcamMu 1 n30eraTh CBSI3aHHBIE C IIPaBaMH Ha 3€MITIO U PECYPChl KOPEHHBIX
HapOJI0B KOH(MIIMKTHI, HECTAOMILHOCTh M HACHIIUE;

o0ecneunTh COOJII0IEHUE IPUHIUIIOB FOCIIOACTBA MTpaBa, HEAUCKPUMUHALIMY U
paBeHCTBA MepeJ 3aKOHOM B OTHOIICHWH KOPEHHBIX HAPOJIOB U X MPaB Ha 3eMJII0 U
pecypchl U IPU3HATH MPaBO KOPEHHBIX HAPOIOB HA CYIIECTBOBAHHUE B KAUeCTBE
CaMOOBITHBIX KYJIBTYp, 00J1aJal0MNX ONpeIeIeHHBIMI YHUKAIbHBIMU IPaBaMH;

obecrieunTh (P PEKTUBHOE U IKOJIOTUICCKU PAIMOHAIILHOE UCITOJIb30BAHNE BCEX
3€MeJIb U PECypCOB.

OTu 1enu, a Takxke Te, KOTOpble, BO3MOXKHO, OYyT NPEII0KEHBI, MOT'YT OKa3aThCs MOJIE3HBIMU

JJI1 OCHKH 3HAUYCHUSA U MPUTOAHOCTHU MPEAJIaraCMbIX IMMPUHIUIIOB U JPYIrUX MCpP HUJIM 1Iaros,

KacalolIKXCs IPaB KOPEHHBIX HAPOJOB Ha 3€MJIII0 U PECYPCHIL.

86. Mepbl MO3UTHUBHOTO XapaKTepa MOKHO MOJIPa3/ICIUTh Ha MATh KATETOPHA: a) CcyneOHbIe

MEXaHH3MBI, b) MEXaHU3MBI IEPETOBOPOB; C) KOHCTUTYIIMOHHAS pedopMa U paMOYHOE

3aKOHOJATENbCTBO; d) MHUIIMATHUBBI KOPEHHBIX HAPOJIOB; a TAK)XKE €) CTAaHAapTHI MpaB

YCJIOBCKaA.

A. CynebHble MEXaHU3MBI

87. B pa3zgenax, KacaroIuXxcs HEMPUATHS MPUTA3AHUN U JUCKPUMHHAMOHHON MTOJTUTHUKH,

KOTOPBIC MO-MPEIKHEMY TPOBOAATCA B OTHOUICHUH BOIIPOCOB 3€MECJILHBIX IMPAaB KOPCHHBIX

HapOoa0B, COACPKUTCA KpaTKasa CCbLJIKa HA TPYAHOCTH, BOSHUKAIOIMIHUE Y KOPCHHBIX HAPOI0B,

KOTJIa OHU 00paIaloTcst K CyJIeOHBIM MEXaHU3MaM, C TIOMOIIbI0 KOTOPBIX OHU MOTJIU OBl

obecrieunTh CBOU IpaBa. B 3Tom pabodem JTOKyMEHTE ClieayeT AaTh 00Jee BCeoObEeMITIOMINMA

aHanu3 ¥ OyJeT KpaTKO PaCCMOTPEHO U IPOAHATU3UPOBAHO HECKOJIBKO CYAEOHBIX JIEl,

BO30YKJICHHBIX KOPEHHBIMU HapOJaMH B Cy/1ax, a TakKe OyAYyT pacCMOTPEHBI IIEPCIIEKTUBBI

HOJIOOHBIX NEHCTBUNA.
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88. MUzydeHue KpymHBIX J1e], pa30HpaBIIUXCcsS KaK Ha BHYTPUTOCYAApCTBEHHOM, TaK U Ha
MEXIYHApOAHOM YPOBHSX, CBUIETEIBCTBYET O MOJYUYEHUH Pa3HBIX pe3yabTaToB. Eciu
CpaBHUTH pelieHue [locTostHHON nanaTel MEXAYHAPOIHOIO IIpaBoCyAUs (110 BOIIPOCY O
BoctouHoi ['pennanaun) 1933 rona u pemenne Mexaynapoasoro Cypaa no 3anaanoi Caxape
1975 roma cTaHOBUTCS OYEBUIHBIM, YTO CIEIIHATUCTHI B 00JaCTH MpaBa 3aHsIINCh
ompeieIeHneM MecTa KOpeHHBIX HapoioB. Pemenne Bepxosuoro cyna Coenunennsix [1ITaToB
1o Jieny Mapmiania TpakTyeTcs Kak UMEIOIIUE CBOM MOJIOKHUTENbHbIE U OTPULIATENIbHbIE
CTOPOHBI: TIOJIOKHUTEIBHBIE B TOM CMBICIIE, B TOM, UTO B HEM IIPU3HAIOTCS 3€MEJIbHBIE IIPaBa
MHJEHIIEB U ITpaBO HA CaMOOIPE/IENIEHNE; OJHAKO TOJIKOBAaHUE WU ONPENIEICHUE B HEM

HOIIO6HBIX IMpaB HC BBIXOJUJIO 3a paMKHU JOKTPUHBI IIPUOPUTETA OTKPBITUSA.

89. [IIpumepom pa3HBIX Pe3yabTaTOB UM HEIOCTATKOB B pabOTe CyIeOHBIX MEXaHU3MOB
saBisieTcs 1e710 Mabo B ABctpanuu. Perienue B 3ToM Jiene ObUIO TO3UTUBHBIM B TOM, YTO OHO
ocynuio nokTpuny terra nullius. OxHaKO ¢ TOYKU 3pEHUS] KOPEHHBIX )KUTENEH ABCTpaIUU 3TO
pelieHre He YCTPAHUIIO JTUCKPUMHUHAIIUIO B 00JIACTH KYJIBTYPBI U HE TIPUBEIIO K JTUKBHIAITUU
B3SITOH Ha ce0s TOCYIapCTBOM BIJIACTH U TIOJTHOMOYHIA, OTIPE/IEIICHUIO CTETIEHH 3eMEIbHBIX MIPaB
KOPEHHOT'O HACEJICHUs WIH PACCMOTPEHHUIO UX B TIOTHOM o0beme. [lonuTuku u cyapu 60sTC,
YTO pa3pelIeHe TUX BOITPOCOB MOXKET MPUBECTHU K HEMPECKa3yeMbIM pe3yiibTataM. [loaTomy
MHOTHE U3 HUX OCTABJISIFOT BO3MOXXHOCTH JJISI PA3IMYHBIX TOJIKOBAHUI. DTO OYCBUIHO U3
HEJaBHUX JCHCTBUH, MPEANPUHSITHIX ITOCIIE Pa30oupaTebcTBa BRICOKMM CyZI0M ABCTpalluy €Iiie
oaHoro nena. B nene Buk npotuB mtata KBuHcnena, pazoupasiiemcs B gexkadpe 1996 rona,

Bricokuii cyn ABcTpasiny MOCTAHOBUII, YTO KOPEHHOM HApOJI HE 0053aTENbHO JIMILAETCS
IPABOBOTO TUTYIIA B CHIy a4l B apeH Iy 3emin dpepmepam® . Tlomydaemsie hepmepamu B
apeH/ly TEppUTOPUH OXBATHIBAIOT OOIIMPHBIE YUYACTKU 3€MJIHM U MIPEIOCTABIIAIOTCS B OCHOBHOM
IIPABUTEIBCTBOM JUIS LieJIed pa3BeIeHUN OBEIl, KPYITHOT'O POraToro CKOTa Wi IPyrux
JKUBOTHBIX. DTO JIEJNO0, a TAKXKeE pelieHue mo aeny Mabo, npuseno k npuHatuio B 1998 roay
3aKOHa O MOMNPaBKaX K 3aKOHY O TUTYJaX KOPEHHOI'O HACEJIEHU, KOTOPBIA IPEyCMAaTPUBAET
OCYIIIECTBJICHUE 3aKOHO/IaTEIbHBIX TPAaBOMOYMI 110 MPEKPAIICHNIO A0OPUTEHHBIX UM TY3€MHBIX
TUTYJIOB, YTO HA MPAKTHKE SIBJISIETCS OTPULIAHUEM OOJIBIIMHCTBA IOPUINYECKUX TIPAB,

npusHaHHbIX Cynom. OO0 3TOM roBopmiioch B yHKTax 46 u 64 Bimie.

90. B oTHOIIEHWHU OTPAaHMYEHHOTO YMCIIA Ie] U OTPAHUYEHHOTO YHCIa KOPEHHBIX HapOI0B
3akoHoAarenbcTBO CoequHeHHbIX 1lITaToB mpeaycMaTpuBaeT cpeicTBa BO3BPAICHHS 3€MEITb
KOPEHHBIX Hapol0B. BepXOBHBIN Cy/ NPUHSI PEIIEHUE O TOM, YTO TUTYJ Ha 3€MIIIO,
OTTOPKEHHYIO B HapyIIEHHE KaKOro-JIN0O OMPEIeNIEHHOTO IPUHATOI0 KOHIPECCOM 3aKOHa,
0CTaeTCs B PACTIOPSKEHUN MHAECHCKUX BiaienableB. OJHAKO HA IPaKTUKE HUKAKUX 3€MeEb
MH/EHeB He ObLIO0 (PaKTHUUECKH BO3BPAIIEHO B pe3ynbTare pemeHuil cyaos CoeJMHEHHBIX

IIITatos. BBIJII/I, nmpasaa, NpCAbsABICHBI MHOT'OYUCIICHHBIC HCKH B OTHOIICHWH BO3BPAlICHUA
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3€MCJIb, U B PAAC CIIYYACB B PE3YJIbTATC IIEPETOBOPOB U C TIOMOIIIBIO 3aKOHOB 3HAYHUTCIIbHBIC
Y4aCTKHU 3€MJIN ObUTH BO3BpAlICHBI PAOY HHHeﬁCKHX IIJIICMCH.

91. Emie omHUM IPUMEPOM CyIeOHOTO UITU KBA3UCYACOHOTO MEXaHU3Ma SIBIISIETCS CY/I
Baiitanru, opran, oOpa3oBaHHbIN Ha 0a3e 1oroBopa Baiitanru B HoBoii 3enanauu s
PACCMOTPEHHS, IOMHMO JPYTHX BOMPOCOB, IPETEH3HMH Ha 3eMJTH HAPOIa MaopH . Pemenus
cyna Balitanru npuBeTCTBOBAIMCH SIKOOBI B CUITy TOTO, YTO OHH pa3pelIniiu psJl Ipooiem,
KacaBIIMXCs JaBHUX MPETEH3UN MaopH Ha 3eMi1t0. OIHAaKO eCTh TAK)KE KPUTUUECKHUE 3aMeUaHus
U 5KaJ100bl, CBA3aHHbIE C OIPAaHUYEHHBIMU MIOJTHOMOYMSIMU CY/1a, a TAK)KE B OTHOLIEHUH psiaa
pELIEHNH U COJIalIEHUH, JOCTUTHYTHIX B CBS3U C J€NIaMU, IPEACTaBIEHHBIMU Ha €T0

paccMOTpeHHE.

92. B Hacrosmiee BpeMs BIIOJIHE MOKHO TOBOPHTBH O TOM, YTO MCTIOJIb30BaHUE CYIEOHBIX
MEXAHU3MOB MOKET OBLITh PUCKOBAHHBIM B CUJTY Pa3JIMYHBIX MEXaHU3MOB TOJIKOBAHU,
CYOBbEKTUBHOTO U KpaiiHe MOJIUTHIECKH HAIPaBIEHHOTO XapaKTepa STUX yIPeKICHHBIX
rocyapcTBOM (POPYMOB H MPHUCTPACTHOT'O OTHOIICHHS MTPABUTENBCTB K KyJAbType. Brimie yxe
JaBaJIMCh MPUMEPHI CYIECCTBYIOINX U UCITOJIb30BABIINXCA CYZ[C6HI)IX MEXaHU3MOB.

K mpaBuTenbcTBaM U OpraHu3anysiM KOPEHHBIX HAPOIOB OyIeT oOpalieHa mpocsoa
npeaoCTaBJIATL HOBYIO I/IH(l)OpMaL[I/IIO OTHOCHUTCIIBHO IMO3UTHUBHBIX MCP, CBA3AHHBIX C CYZ[C6HI)IMI/I

MEXaHHU3MaMu.

B. MexauusMsl IeperoBOPOB

93. MexaHU3MBI IEPETOBOPOB MOT'YT JIaTh BO3MOKHOCTh PACCMOTPETH 00Jiee MUPOKUI KpyT
BOIIPOCOB KOHIICTIIIUI U MEPCIIEKTUB, CBA3aHHBIX C IIPaBaMU KOPEHHBIX HAPOJ0OB HA 36MIIH.
OTKpbIBarOTCA TaKXke 00s1ee MUPOKUE BO3MOXKHOCTH I 00E€MX CTOPOH TOCTUTHYTDH WIIN
YCTaHOBUTH IIOJIMHHOE TOHMMaHUE WIH IIPUHATH MEPHI 10 YKPEIUICHUIO JOBEPHUS.
ITeperoBopsl - eciiu OHU OYyT IPOBOAUTHCS B aTMOC(EpPE MOJHOTO YBAXEHHS U IPU3HAHUS
OCHOBHBIX IIpaB KOPEHHBIX HAPOJIOB - MOT'YT COAEHCTBOBATh PA3BUTHIO HBIHEITHUX
MOJINTUYECKHUX U TIPABOBBIX OTHOIIEHWH B HACTOAIIEM, a Takxke B Oyaymem. Ilonobnas
aJIbTepHaTHBa MOXET 0Ka3aTbcs 00Jiee KOHCTPYKTUBHON KaK JIJISl IPABUTENbCTB U KOPEHHBIX

HapOJOB, TaK U IS IPYTUX OpraHU3alui.

94. TlocneaHUM IPUMEPOM CO3AAHUS MEKIYHAPOIHOTO MEXaHN3Ma IIEPETOBOPOB SBISETCS
cosganue lIpunossspHoro cosera, B KOTOPBIM BXOIAT BOCEMb IIPUIIOJISIPHBIX T'OCYIapPCTB U
npeAcTaBuTeNn AccolMaluu MalblX HapoaHocTel cesepa Poccun, CoBera caaMu CeBEpHBIX
crpas u [Ipunonsaproii koHpepeHuu caamu. OCHOBHOM TOKYMEHT 3TOTO HOBOTO OpraHa TaKke
IIPEAYCMaTPUBAET HENOCPEACTBEHHOE YUaCTHE AIPYTUX OpraHnU3aluil KOPEHHBIX HAPOJOB 3TOTO
reorpaguuecKoro peruoHa. XoTs KOpEHHbIE HAPOIbl HE COTJIACHBI TIOJTHOCTHIO C PSIIOM
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HOHO)KGHHﬁ, BKJIFOUCHHBIX B 9TOT JOKYMCHT, OHH TEM HC MCHEC CCJIN 3a CTOJI ITEPETOBOPOB U
MOT'YT BBICKA3aTb CBOU OIIACCHUA OTHOCHUTCIBHO BOIIPOCOB OKPY)KaIOHICﬁ Cpeabl U Pa3BUTHUA.

95. JlpyruMm MeXIyHapOIHBIM MEXaHU3MOM SBUJICS MPOIIECC, B Pe3yabTaTe KOTOPOTO ObLIH
JIOCTUTHYTHI B XOJI€ IEPErOBOPOB MUPHBIE coraiienus B ['Baremare. [lpu atom Opranuzanus
O6bennHeHHbIX Haruii ceirpana cBor poib npH 3akitoueHn CorjaanieHuss 0 CaMOOBITHOCTH U
npaBax KOpeHHBIX HapojoB. B Cornamenuu copepxaTcsi BeCbMa MepCreKTUBHbBIE TTOJIOKEHUS
OTHOCHUTEJIBHO 3€MeJIb KOPEHHBIX HAPOJI0B, PECTUTYLIUH, IPUOOPETEHUS 3EMIIH U IPYTUX Mepsg.

96. IlpaBurenscTBo HoBOIi 3emaninu OTMEUAET, 4TO 3a MOCIEeIHUE ECSTh JET OHO TOCTUTIIO
3HAYUTEIBHOTO MPOrpecca B 00JIACTH YPETryIUPOBaHUS TIOCPEACTBOM IIEPETOBOPOB
000CHOBaHHBIX MPETEH3MH, CBA3aHHBIX C HICTOPUYECKIMHU HapyLIICHUSAMH JI0oTOBopa BaiitaHrn.
VYperynupoBanue, Kak MpaBUIIo, BKIOYAET B ce0s 0uIMaTbHbIe N3BUHEHUS TPABUTEIILCTBA 32
HapyIIeHHe J0roBOpa, epeaady (GUHaHCOBBIX CPEACTB U MMYILECTBA, a TAK)KE MPU3HAHUE
3aWHTEPECOBAHHOCTH 3asIBIIIONINX MPETSH3UH IPYII B KOHKPETHBIX 3aITOBEIHBIX TEPPUTOPHIX
U BHJIaX XUBOTHBIX, UMEIOIIUX JUIs HUX 0co0oe 3HadeHne. [IpaBUTENbCTBO TakkKe OTMEYaeT,
YTO B pe3yJIbTaTe MPSMBIX IIEPETOBOPOB HCTOPUUECKAsT HECTIPABEAIMBOCTh ObllIa YperyIupoBaHa
Ha TEPPUTOPUHU, TOKpbIBaroLIeil Oosiee nosoBuHbl HoBoM 3enananu, Bce HCTOPUUECKHE
MIPETEH3UH, CBA3aHHBIE C KOMMEPYECKHM PHIOOJIOBCTBOM, OBLITH YPETyJIHPOBAHBI, U HA
CETOHSAIIHUMN JIeHb BbITUTaueHo O6osee 500 MIIH. HOBO3€NaHICKUX J0JUIapOB B KAUECTBE
KOMICHCAIIHH JUTS YPEryTHpOBAHHs IPETEH3HI 10 JOroBopy .

97. B Kanane npaBUTEIbCTBOM CTPaHBI, TpaBUTENbCTBOM bpuranckoit Komymbun n CoBeTom
KOPEHHBIX HapoJI0B (OpraHU3aIliil KOPEHHBIX HAPOJOB CTpaHbl) Obuta co3nana Komuccus
Bbpuranckoit KoxymOuu mo goroBopam, KOTOpoi mopy4eHo BeIpaboTaTh COBpEeMEHHBIE
JoroBopsl B mpoBuHIMK bpuTtanckas Komym6us. B cocraB Komuccun BXoJIAT NATh YJIEHOB:
JBa Ha3HavaroTcsi COBETOM KOPEHHBIX HApOOB, IO OAHOMY - (peiepalbHbIM IIPABUTEILCTBOM U
IIPaBUTEIBCTBOM IPOBUHIINH, a Iipecenarenb Komuccnn BbIOUpaeTcst COBMECTHO TPEMsI
yupenurensimu. Komuccus Havana cBoro paboTy B nekadbpe 1993 roga. Ha oktsi6ps 1997 rona
Komuccus npusHana 3asBjIeHUs 0 HAMEPEHNUHN 3aKJIIOUUTh JOIOBOPHI OT 51 KOPEeHHOT0 Hapoia
(mpeacrasnsomux cabiiie 70% KOpEHHBIX HAPOI0B IPOBUHIINM), €KETOAHO BbIIEIsIIA
aCCUTHOBaHMS KOPEHHBIM HapoJaM JijIsl y4acTHsl B IEPErOBOpax U 00bsSBUIIA O TOTOBHOCTH K
MIPOBEICHUIO TIeperoBopoB 1o 42 noroBopam. Ilo cooOmenuto npaButTenscTBa Kanaapl, k Maio
1998 roxa 6pu10 MoANMCcaHo cBHINIE 30 OCHOBHBIX COTJIAIIEHUH U 3TH KOPEHHBIE HAPObl HAYaIIN

"eperoBopsl M0 MPUHIUIHAIBHBIM IOTOBOPEHHOCTAM".

98. HenaBHo 3aKiII0YEHHBIE COTJIAIIEHUS BKIIIOYAIOT B ce0sl cornamenust o HynaByT
(0 co3manuy HOBOM TEppUTOpPUH Ha ceBepe KaHaipl) u psii Apyrux COrIallleHUH ¢ KaHaJCKUMU
KOpPEHHbIMU HapoaaMu. Kak coo0Iaer npaBUTEIbCTBO, C HaUala OCYLIECTBICHUS



E/CN.4/Sub.2/2000/25
page 40

benepanbHBIM NPaBUTEILCTBOM B 1973 roay MONUTHKN BCEOOBEMITIONIETO YPETrYIUPOBAHUS
npeTeH3uil ObII0 3aKI04YeHO0 12 BCeoObEMITIOIUX COTIAIEHNH 00 yperylIupoBaHuH 3eMeIbHbIX
npereH3uil. Jlanbie Bcero npoABUHYIach paboTa MO 3aKI0YEHUIO JOrOBOpa ¢ HUCTaa,
KoTOpbIi B 1999 rony 61 0100peH Kak HUCTaa, Tak U MapIaMEeHTOM MPOBUHIIMU bpuTtanckas
KonymGusi. B cornamenun npiu3HAIOTCS IpaBa HUCraa Ha pu6mmsuTensHo 2 000 kv 3eMels, a
TaK)Ke UX [IpaBa cCaMOYTIpaBJIeHUs Ha 3TOU TeppuTopuu. OXuaaercs, 4To 10rOBOp ¢ HUCTaa
CO3/aCT MPELEICHT, MOJIE3HBIN JIJIs1 YPETyIUPOBaHUS TPUOIU3UTENBHO 50 CXOMHBIX MPETEH3UI
uHaeckux HapogoB Kananpl. JloroBop ¢ HucCraa siBisieTcsi TPUHAALATHIM COTJIAIEHUEM 00
YpEryJIMpOBaHUHU 3€MENBbHBIX ITpeTeH3ni B Kanane. BmecTe ¢ TeM MeHbIIE 4eM uepe3 HEIeIo
II0CJIE €r0 BCTYIUIEHUSI B CUITY WIEHBI TuOepanbHoi naptun bpuranckoit Koaym6un odpatunuch
¢ uckoM B BepxoBHslii cyn bpuranckoit KonymoOun, B KOTOpoM yTBEpKAaeTcs, 4YTo 3T0
coranieHue HapymaeT koHctutyuuo Kanansl. HezaBucumo ot pe3ynbTaToB cyneOHOTo
pa3z0OupaTenbCTBa ITO 710 CKopee Bcero Oyner ooxkanoBano B BepxoBuowm cyne Kanasnepl, B
pe3yJIbTaTe 4ero BOZHUKHET BpEMEHHAasi HEOIPEIETIEHHOCTh B OTHOILIEHUH JIPYTUX
neperoBopoB’*. Psii TpyIIT KOPEHHOTO HACENCHHMS TAKKE BO3PAKAIOT IIPOTHB HCIIONB30BAHHS
JIOTOBOpA C HUCTaa B KauecTBe o0pa3la AJs JaJbHEHIINX YPETryJIUpPOBaHUM, 3asIBIISIsL, YTO OH
ABJIETCS HEMPUEMIIEMBIM IO PSAY IPUYUH, HAYMHAS C OTMEHBI aDOPUTE€HHOTO 3€MEIbHOTO
TUTYJIa Ha BCIO (KpoMme 8%) TpaJuIIMOHHYIO TEPPUTOPHUIO HUCTaa M KOHYasi HEPAaBEHCTBOM
Mex Ty goctyrnom KaHaIs! 1 HACraa K pecypcam | IIpaBaM poXoa’ 2.

99. Jlo BcTyruleHHs B CHIIy IOTOBOpA C HHCTaa IIECThIO 3aBeplieHHbIMU KaHanoi B camoe
MOCJICAHEC BPEMS COTTIAIICHUAMMU ABJIAJIUCH COTJIAICHUA C KOPCHHBIMU HAPOJaMU IOKOHa,
KOTOpBIE BKJIIOYAJIH B c€0s MIOJIOKEHUS O CAMOYIIPABIIEHNH, aHAJIOTUYHBIE TIPETYCMOTPEHHBIM B
noroBope ¢ Hucraa. denepanbHOE MPAaBUTENBCTBO BBIPA3UIIO CBOIO PEIIMMOCTh COXPAHSATh
HaOpaHHbIE TEMIIBI YPEryJIUPOBAaHUS IPETEH3UN U co00INI0, 4To B 1998 rony oHO ydyacTBOBajIo
B IIpOBeIeHUH NpuMepHO 70 meperoBopoB 10 HOBBIM JOTOBOpaM. B cBoeM mpejcTaBieHun
CrnennaipHOMY JIOKJIQIUUKY IPABUTENILCTBO MPEICTABIIIO CIEAYIOINE 3aMEUaAHHS:

"OTMmeuaercs HEYKJIOHHBIN mporpecc. [[ist yperynupoBaHus MPeTeH3Ui HY)KHO
BpEMs, TIOCKOJIbKY B HUX Ba)KHO BCE MPEIYCMOTPETH: JOTOBOPHI - 3TO OQHUIIHATbHbIE
o0s3aTenbHble JOKYMEHTHI, 3amuiieHable Koncrurynueit Kanaael. Bpemst HyxHo emie u
IIOTOMY, YTO IIEPETOBOPHI CIOXKHBI, B HUX YYAaCTBYIOT MHOI'O 3aMHTEPECOBAHHBIX CTOPOH U
CyOBEKTOB ¢ Tiepecekaronieiics opucaukiueid. B Kaname 3a cTooM Takux meperoBopoB
CHJIAT TP YYacCTHHKA: (hefeparbHOE MPABUTEIBCTBO, TPABUTEIHLCTBO IPOBUHIINN
(unu TeppuTopuil) U abopureHHas rpynna. [lo MHOIMM KIIIOUEBBIM acleKTaM, HallpuMep
MEXOI0PKETHBIE OTHOIICHUS M pa3rpaHHYeHHsI TOTHOMOYHi, HEOOXOAUMBI OT/IEIIbHBIC
IIEPETOBOPBI MEXAY (efepaleii 1 MPOBUHIMSIMHU, B TO BpEMS KaK 3a CTOJIOM IIEPErOBOPOB
00CyXJaeTCsl UCKIIIOUNUTENBHO HIMPOKUI KPYT BOIIPOCOB, KACAIOIIMXCS 3€MEJIb U PECYPCOB
U camoymnpasieHus. YacTHble ¥ MyOJIMYHbIE FOPUINIECKUE UHTEPECHI TOJKHBI OBbITH
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J00OpPOCOBECTHO COOMIOACHBI, IPU TOM YTO MEPETOBOPHI YACTO YCIOKHSIIOTCS TEM, YTO Ha
OJIHY U TY K€ 00J1acTh MPETEHIYIOT HECKOJIbKO a0OpUTreHHBIX Tpym".

100. TIpaBurennctBo Kanamaer obpaimiaer ocoboe BHUMaHUE HA TO, YTO YPETYIHPOBAHUE ITYTEM
NEPETOBOPOB 3EMECIIbHBIX HpeTCH?:I/If/'I - OTO IMO3UTHUBHAA U MPAKTUYCCKAA MCPa JOCTUKCHUA
KEI1aeMbIX ueﬂeﬁ B OTHOIICHUH CBSA3H KOPCHHBIX HAPOJAO0B C 3EMJISIMU U pECypCaMHU. B cBoeMm
NpeaACTaBJICHHUU IMTPABUTCIBCTBO OTMCHACT:

"Corunamienust 00 yperyJaupoBaHUN 3eMEIbHBIX MPETEH3UN JaI0T MHOXKECTBO
BO3MOXKHOCTEH, IIOCKOJIbKY MHOTO€ MOJKET U JIOJDKHO OBITH C/IIaHO B paMKax Ipoliecca
MIEPEroBOPOB IO MPETEH3USAM /IS TOCTHKEHUS 1IeTIel a0OpUTreHHBIX HAapOJIOB,
KaCaloMIMXCsl JAIbHEHIIIEro COXpaHEeHUs UX CBSI3U C 3eMJISIMH U PeCypcaMu Ha CBOHMX
TpaIUIMOHHBIX TeppuTOpusiX. Cornamenus o0 yperyJIupoBaHUU 3eMENbHBIX MMPETEH3NN B
Kanaze manu abopureHHBIM rpyIaM IpaBa ¥ MPeUMYIECTBa, BKIOYast MOTHYIO
COOCTBEHHOCTh Ha HEKOTOPHIE 3eMJIM B paiiOHE, OXBATHIBAEMOM JIAHHBIM COTJIAIICHHEM;
rapaHTHpOBaHHbBIC TTpaBa BEJCHHS ITPOMBICIIA; TapaHTUPOBAHHOE YYaCTHE B MOJIb30BAaHUU
3eMeNIbHBIMU, BOJHBIMH, )XUBBIMHU M 9KOJIOTHYECKUMHU PEeCypcaMu BO Bceil obmactu
NpOXKUBaHUS (0OBIYHO MyTEM YICHCTBA B KOMUTETAX, COBETAX WJIM APYTHX MPUHUMAIOIIUX
pelIeHus opranax); (PMHAHCOBYIO KOMIIEHCAIUIO; PACIpe/ieeHHe J0XO0I0B OT PECYPCOB;
KOHKPETHBIE MEPBI IO CTUMYJIMPOBAHUIO SKOHOMUYECKOTO Pa3BUTHUS; a TAKXKE POJIb B
MOJIb30BaHUU PECYPCHBIM HACJIEINEM U HAIMOHAJIBHBIMH ITapKaMH B paiiOHE IPOKUBAHUSI.
Cornamenus 0 COBMECTHOM TOJIb30BAHUHU OTPAXKAIOT MPUHITUI MAPUTETHOCTH YIEHCKOTO
COCTaBa MEX]y MPEICTABUTEISIMU a0OPUTEHOB U MIPABUTENBCTBA; OHH TAKXKE YBAKAIOT U
YUUTBIBAIOT TPAJAULMOHHBIEC TO3HAHUS a0OPUTEHHBIX HAPOOB, a TAKXKE HAyYHBIC 3HAHMUS.

@uUHAHCOBBIE BBITOJIbI COTIALLIEHUH 00 yperyJIMpOBaHUM MOTYT J1aBaTh
a60pI/IFCHHI)IM 06IIII/IHaM CTOJIb HGO6XOI[I/IMBII7I KanuTal JJid MTHBECTUPOBAHUA U
SKOHOMHYECKOTO POCTa, B TO BPEMS KaK BO3POCIINE BO3MOKHOCTH OOYICHUS U
npodeCCHOHATBLHON MOATOTOBKM MOTYT COJIEHCTBOBATh CaMOOOECIIEYEHHOCTH.
Corunaienue o pasjesie posuiTh MOTYT JAaTh BaXXHBIM MOCTOSIHHBIN UCTOYHUK JI0X0JIOB.
DTUMU U IPYTUMHU MTyTSMU HOBBIE JIOTOBOPHI CO3/Ial0T CEPhE3HYI0 0a3y s
SKOHOMHUYECKOTO U MOJIUTUYECKOTo pocTa".

101. VYcunus npaBurenbcTBa KaHambl B 001acTH IEPEroBOPOB IO TIOTOBOPaM U MPOIIEAYP IO
YPEryJIUpOBaHUIO IPETEH3UI SIBIISIFOTCS IO3UTHBHBIMU MEPaMU, HAIIPAaBICHHBIMU Ha pEIICHNE
BOIIPOCOB, KaCarOLIUXCs 3€MEIIbHBIX IIPETEH3UN KOPEHHBIX HAPOJOB 3TOM cTpaHbl. Bmecre ¢
TEM psiJl Ipo0OJIeM, CBSI3aHHBIX C OCYILIECTBICHHUEM 000UX MPOIIECCOB, OYEBUIHO TpeOyeT
JIOTIOTHUTENBHOTO BHUMaHud. Hanbosee yacto 03a004€HHOCTH IPYII KOPEHHOTO HACETIEHUS U
OopraHoB 1o npasam uenoBeka Opranuzanuu O0bennHeHHbIX Haruii BeI3bIBaeT BOIpoc 0
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npoaospkaroeiics B Kanaze nmonuTuke, HalpaBlIeHHON Ha MpeKpalieHne abOpureHHoro
3eMeNBHOro THTYA >, JIpyras mpoGiiema, 0 KOTOpOil GBII0 COOBIICHO, 3aKITI0YAETCS B TOM, UTO
IIPOLIECC MIEPETOBOPOB 10 JOTOBOPaM B TOM BHUJIE, B KAKOM OH OCYILECTBIISIETCS B HACTOSILEE
BpeMs1, He 00€CTIeUnBaET 3alIUThl paCCMaTPUBAEMBIX 3€MEJb H PECYPCOB KOPEHHBIX HAPOJOB HA
HMPOTSKEHUH JUIUTEIBHON MTpoLeaypsl pasoupaTenbera. OniHA IpyIna KOPEHHOIO HacEelIeHUs
IIpEeACTaBUIIA 10KA3aTENbCTBA, KOTOPBIE, KAK OHA YTBEPKIAET, CBUIAETENBCTBYIOT O TOM, YTO
Jr00ast OTBITKA MOYYUTh TAKYIO 3alIUTY B Cy/I€ IPUBEET K MPEKPAIICHUIO TIEPETOBOPOB
BJIACTSIMM NIPOBUHIIMM U YTO B JIFOOOM Cllydyae BECbMa COMHUTENBHO, YTOOBI CyAbl bpuTanckoii
Konym6un npegocraBuin Takyro 3amuty. Kpome Toro, 3Ta rpynmna KOpeHHOTO HaceIeHHs
yKazajia, YTo, HaCKOJIbKO OHa IOHUMAET, IPEKpaIllEeHUE IEPErOBOPOB B pe3yJIbTaTe 00OpalieHus
3a CyZI€OHBIMH CpPEJCTBAMU MPABOBOM 3aIIUTHI TAKKE MOBJICUET 32 COO0M 00S3aHHOCTD
KOPEHHOT'O Hapo/ia B TOM CJIy4ae BO3MECTUTh IIPEAOCTABICHHBIE €My FOCY1apCTBOM CCYJIbI IS
y4acTHs B IIpoliecce meperoBopos. [Ipenmonaraercs, 4To pUHAHCOBBIE CPEACTBA, KOTOPHIE Ha
CETO/HSIIHUMN JEHb COCTABIIAIOT B CyMMe Npuoan3uTenbHo 75 MiH. goiut. CIIIA, noanexar
BbIIIaTE KOPEHHBIM HapojiaM B bpuranckoii KoiaymOuu B pezynbrare 1100010 yperyiupoBaHus
B IIPOLIECCE NTEPETOBOPOB 10 JOTOBOPaM, MPOBOJUMBIX TOCYJapCTBOM. JTa rpynna KOPEHHOTo
HaceJIeHUs Takxke yTBepkaaeT, uto Komuccus bpuranckoit Konym6un no g1oroBopam He MOXKET
BBITIOJIHATH CBOIO 00513aHHOCTh OCTaBaThCsl HE3aBUCUMOW U HEUTPaIbHOH, IOCKOJIBKY OHA
MOJTHOCTBIO (PMHAHCUPYETCS TIPABUTEIECTBOM M HE UMEET TOJTHOMOYHHA 0053aTh TOCYAapCTBO
TPH3HABAT 1 3aIIMIATE A00PHTEHHBIC 3eMIIH ¥ IIpaBa’ . Jlpyras rpyIina 3asBHIIa, 4TO
3HAYUTEIIBHOE YHUCIIO KOPEHHBIX HAPOJOB U TPYIII HACEIICHUs HE YYaCTBYIOT B IIpoLiecce
IIEPErOBOPOB U UTO UMEIOIIUECS B UX PACIIOPSKEHUH CPEACTBA I IPU3HAHUS U 3alUThl UX
HCKOHHBIX IIPaB Ha 3€MJII0, BKJIFOYasi KOMIUIEKCHYIO ITOJINTUKY B OTHOLLIEHUY IIPETEH3UH,

OCTAaKOTCA HerI/ICMHeMbIMI/I75.

102. Tlpomenypa ApYKECTBEHHOTO yperyIupoBanusi MexaMepUKaHCKOW KOMUCCUU TI0 TIpaBam
YeJI0BEKa JaeT MEXaHU3M IIEPEroBOPOB O 3€MEJNIbHBIX ITpaBaxX KOPeHHbIX HapooB. Korna B
Komuccuto nosnaercs npaBo3autHoe oOpaiienue, Komuccns B cooTBeTCTBUM ¢ AMEPUKaHCKON
KOHBEHI[MEN O MpaBax 4yeJioBeKa KOMIETEHTHA "MPe/ICTaBIsATh ce0sl B pacIopsKeHHE
COOTBETCTBYIOIIUX CTOPOH C LIETBIO JOCTUKEHUS IPYKECTBEHHOI'O YPEryJIMpOBaHUs BOIIpOca Ha
OCHOBE YB)KCHHS IIPAB YeOBEKa, MPU3HAHHBIX B HacTosmel Konsenuun". B mapte 1998 rona
Komuccus coobuiuna o 3akI04eHNH COTallleHuss MeX 1y paBuTenbcTBoM Ilaparsas u
KOpPEHHBIMU OOIIMHAMH JJaMEHKCall U pHavnuTo, MPelyCMAaTPUBAIOLIETO YPETYINPOBaHHE
3€MEJIbHBIX MPETEH3UH U Iiepeady 3asBUTENSIM IIPETEH3UH - HHAEHIIaM OOIIMPHBIX 3€MEIIb.

OTO coryalieHye CTano NePBbIM COIVIALIEHUEM, JOCTUTHYTHIM MEXaMEPUKaHCKOM
[IPaBO3aIUTHON CHCTEMON, KOTOPOE BOCCTAHABIINBAET 3€MEJIbHbIE IIPAaBa KOPEHHON OOILIMHBI.

B npyrom ciyuae, B peBpaine 1999 roga Komuccuns odunmansao Habmogama 32 HA9aaIoM
o(HIHaNTBHBIX TIEPETOBOPOB MEX/Y IPAaBUTENLCTBOM bennsa n MHIEHCKUM HapoaoM Mais Ha
tore benusza. OTu neperoBopsl CTaJIM UTOTOM JIOJIrOH OOpPHOBI pyKOBOIUTENEH Mais 3a
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IPU3HAHUE 32 HUMU UX 3eMelb. PaHee 3TH KOpeHHbIe Hapo bl OKa3aJINCh JIMIIEHbI KAKUX-TTHO0
(bopManbHBIX IOPUANYECKHX TPAB HA ITH 3€MJIH, KOTOPbIE OHU TPATUIIMOHHO HACEISIOT.
[IpaBuTETHCTBO paccMaTpUBANIO UX Kak He Oosiee yeM "rocynapctBennble 3emin’. C 1993 rona
IIPaBUTENBCTBO, HE JOIyCKas OIJIaCKH, IPEIOCTaBIIIO 17 KOHIIECCUI Ha 3aTOTOBKY JJPEBECHHBI
Ha Oonee yem 500 000 akpax 3eMelnb Maiis, a TakKe MPETOCTABUIIO KOHIIECCHUH Ha JT00bITy
He(TU M rasza, OXBaThIBalOIIME MPAKTUYECKH BECH 3TOT pailoH, MpUYEM HU pa3y He
IIOMHTEPECOBABIINCH MHEHHEM Malid. Maiist 6e3ycnenHo oopaiainuch B OeU3CKue Cyabl U B
1998 roxy HampaBuUIHM METUIHIO B MekaMepUKaHCKYI0 KOMHCCHIO TTI0 ITpaBaM 4eJI0BEKa,
yTBEpKAasi, YTO ITH KOHIIECCUU U HETIPU3HAHNE 3€MEJIbHBIX NPAB Mailsl ABJISIOTCS HApYLIEHUSIMU
UX 1paB yenoBeka. [IpaBUTeNbCTBO MEPBOHAYAIBHO MPOSBUIIO TOTOBHOCTD K MPOBEACHUIO
IIEPErOBOPOB C Maiis o Sruaor MexaMepuKaHCKOM KOMUCCUH, OJTHAKO ITOCIIE MECSIIEB
OecIIOIHBIX YCUIINI 10OUThCA MTporpecca B EPEroBopax Npoueaypa IpyKeckoro
yperyaupoBaHus Obuia npekpaiieHa. OJHAaKO B 3HAUUTEIbHOM CTENEHHU B pe3yNbTaTe TOro, 4YTO
Komuccus ocyuiecTsisiia Haa30p 3a MPOBEIESHUEM IIEPETOBOPOB U MPOBOINIIA JaIbHEHIIee
paccieioBaHHE 10 JAaHHOMY JIeTy (KOTOpPOE BCE €I11€ HaXOJUTCSl Ha paCCMOTPEHUH ), IIEPETOBOPHI

¢ Malisa ObUIN BO30OHOBJIEHEI.

103. U nakoHel, KOHCTPYKTUBHBIN, O(DUITHAIEHBINA M COIepKAaTEbHBIN TUAIOT Ha
MEXTyHAPOAHOM, HAIITHOHAIbHOM U MECTHOM YPOBHSX OTHOCHTEIHHO MEKIYHAPOTHBIX
CTaHJAPTOB MPAB YEJIOBEKA KOPEHHBIX HAPOJOB MOXKET CTaTh 00JIee TI0IOTBOPHBIM METOIOM
WJIA MEXaHU3MOM JJIsl YCTAaHOBJIEHUS aTMOC(ephl TOHUMaHHS IEHHOCTE! U MEePCIIEKTUB
KOpEeHHbIX HapoJ0B. [10100HbII npoliece moydeHns 3HaHUH OyJIeT HE0OXO0AUM ISl TPUHATHS
3¢ dEKTUBHBIX IaroB Ha MYTH Pa3pelICHUs JaBHUX KOH(PIMKTOB ¥ MOHUMAHUS MTOCIEICTBUI
yperyJIupoBaHus MPOTUBOPEYAIIHNX JPYT APYTY MPaB U HHTEPECOB KOPEHHBIX HAPOJIOB U
roCyaapcCTB.

C. KoncTuTylimonHas ped)opMa " 3aKOHOAATCIbCTBO

104. TIo3UTHBHBIM LIarOM B HANpaBJIEHUH 00ECIICUEHUS MPaB KOPEHHBIX HAPOJIOB SBISETCS
IoJIyyarolas Bce Ooubliiee paclipoCTpaHEHNE IPAKTUKA TOCYIapCTB 110 MPU3HAHUIO U 3allIUTE B
Pa3IMYHOM CTENEHU 3€MEIbHBIX PAaB KOPEHHBIX HAPOJOB ITYTEM MPUHATUS KOHCTUTYLIMOHHBIX
MONPAaBOK, KOHKPETHOI'O 3aKOHO/IaTENbCTBA U COOTBETCTBYIOIINX Pa3/IeioB B paMKax Oosee
001X 3aK0HOB. B mocnenHue roasl Hanboiee mpuMeyaTesIbHBIM IPUMEPOM I0JI0OHOTO poaa
apnsercsa Koncrurynus bpasunuu, npunsras B 1988 rogy. KoHcturymus Bkiatodaer B cedst
BaYKHBIE MIOJIO’KEHNUS, B KOTOPBIX COAEPKHUTCS MPU3BIB K JE€MapKallUU U 3alIUTE 3eMEIb
KOpeHHbIX HapoJoB. K umucny npyrux crpan LlentpansHoii u FOxxHOM AMEpHKH, KOHCTUTYLIH
KOTOPBIX B HACTOSALIEE BpeMs IPU3HAIOT IpaBa KOPEHHBIX HAPOJOB BJIAJIETh OOIIMHHBIMU
3eMJISIMH WJIM TIPUPOIHBIME PECYPCAMH W/WJIH TAPAHTUPYIOT COXPaHEHUE WU IEMapKalnio
TaKuX 3eMenb, OTHOCATCA ApreHTuHa, bonuus, Benecyana, ['Batemana, ['onnypac, Mekcuka,
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Huxaparya, [Tanama, [Taparsaii, [lepy u OxBagop. Kpome Toro, konctutyuuu boausum,
Konxym6un u [lepy npu3HaioT mpaBo KOPEHHBIX HAPOJOB Ha CAaMOYIpPaBIEHUE HAJl UX
TEPPUTOPHUSMHU, €CIIU TaKas MPAKTHUKA HAXOJUTCSA B COOTBETCTBUU C KOHCTUTYLIMEH W/UIH
3akoHaMu rocynapcra. C qpyroit ctopoHsl, benus sBisercs IpUMepoM F0’KHOaMEPUKAHCKOTO
rocy/1apcTBa, UMEIOLIEro 3HAYUTENbHYIO JI0JIF0 KOPEHHOTO HACEIEHMsI, KOTOPOE JI0 CHX IOp HE
BKJIFOUMJIO 3aLUTY 3€MEIbHBIX MPaB KOPEHHBIX HAPOJOB B CBOIO KOHCTUTYLIMIO WU 3aKOHBI.
[To3utuBHEIM IpuMepoM B CeBepHoit Amepuke siBisgercs Kanana, rae crates 35
Konctutynmonsnoro akra 1982 roga 1aet KOHCTUTYHHOHHYIO 3alllUTy IPU3HAHHBIM Ha TOT
MOMEHT a0OpPUT€HHBIM 3€MEJIbHBIM MPaBaM, a COIJIAlIeHUs 00 yperyJIupOBaHNUN 3€METbHBIX
IIPETEH3MM, TaK ke KaK U I0r0BOpa, B HACTOSAIIEE BpEMS IOJIb3YIOTCS aHAJIOTUYHOU
KOHCTUTYIIMOHHOM 3amuToil. B Manaiizun ®enepansuas Koncrurynus 1957 rona nagensier
HAI[MOHAJIbHOE MTPaBUTEIBCTBO 3aKOHOJATENIbHOM IOPUCIUKLIMEN Ha/l 0J1ar0COCTOSHUEM
KOPEHHBIX HapOJ0B M 00€CIeUnBaeT 3alIUTy, OJIaronoiydyue U pa3BUTHE KOPEHHBIX HAPOJIOB,
BKJIIOYasi COXpaHEeHHE ux 3emenb. Koncrurynus OuinnnuH Npu3HaeT TpaAUuLMOHHbIE OOLTUHBI

KOPEHHBIX HapOJ0B U a0OpUTEHHBIE NTPaBa HA UCKOHHBIE 3EMIIU.

105. Psn crpan npuHsum 60s1€e KOHKPETHBIE MEPHI TI0 BO3BPAIICHUIO 3€MJIM KOPEHHBIM
HapojaM WUJIU 10 IPU3HAHUIO WK COOIIOAEHUIO NPAaB KOPEHHBIX HAPOJOB HAa YYaCTKU 3€MJIH.
OTH Mepbl TaKKe HE0OXO0IMMO BBIJIEIIUTh U OOCYIUTH B 3aKJIFOUUTEIILHOM paboyeM JIOKYMEHTE.
TIpEMEpPOM MOKET CITYXKHTb BO3BDAIICHHE 3eMIIH KOPEHHBIM HAPOIaM B ApreHTHHe ®,

B cooTBeTcTBHU C 3aKOHAMU O KOHCTUTYIIMOHHOH pedhopme 1994 rona mpaBUTENHCTBO BEPHYIIO
oyt 4 MiH. akpoB 3emin npumepHo 600 000 KopeHHBIX KUTENEeH APreHTUHBI U IUTAHUPYET K
1999 rony nepenate uM emre 988 400 akpos. B mocnenaue roasl B KomymOnun KopeHHBIM
JKUTEJIAM Tak)Ke ObUIM BO3BpAIIEHbI y4acTKH 3eMiM. MH(popMaliys OTHOCUTENBHO YCIEIHOCTH
OCYIIECTBJIEHUS 3TUX MEP U IpodieMax, CBA3aHHBIX C HUMU, 3aCIIy’KUBAET IPUCTAIBLHOTO

BHHUMAaHMUA.

106. 3axon o camoympasneHuu [ peHnananu, NpuHATHIA B HOsOpe 1978 rona, sensercs,
BO3MOKHO, OJTHUM M3 HAMJTyYIIMX IPUMEPOB KOHCTPYKTUBHOI'O PAMOYHOI'O 3aKOHOATEIbCTBA,
MMEIOLIETO LEJBI0 3alllUTy IIpaB U YCTPEMIIEHUI KOpEeHHBIX Hapo10oB. [IpaBa BiajgeHus 3eMiIsiMU
B ['pennaniuu ObUIM yperyaupoBaHbl BECbMa YETKO B COOTBETCTBUHU C CUCTEMaMU BJa/I€HUS
3emJyieil ackumocamu B I'persianuu. OJHON M3 BaKHBIX OTIMYUTENBHBIX YEPT ATOrO 3aKOHA
ABJIETCS PEJOCTABIEHUE 3CKUMOCAM TIOJTHOMOYMM MPUHUMATh PEIICHNS B OTHOUICHUH
[10JIb30BAHUA 3eMJIIMU. B yacTHOCTH, B TOM 4TO KacaeTcsl JesTeNbHOCTH 10 00yCTPONUCTBY,
MPaBUTEILCTBEHHBINA OpraH caMmoyripaBiieHus [ pennanauu, win "naHaccTUpeT", KOTOPBIM ObLT
n30paH MapiiaMeHTOM, UMEET NPaBO Ha BETO.

107. Pspg nmpyrux CTpaH MPHHSITN 3aKOHOIATEbCTBO, KOHKPETHO MPEAHA3HAYCHHOE TS
MPU3HAHUS WK 3alIUThl aDOPUTEHHBIX MPaB Ha 3€MITIO M pecypchl. bpasmnbckuii "Craryt
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nHaenna" B crarbe 6 ['paskjaHCKOro KojieKca MpU3HaeT TPU Pa3InYHbIX BU/Ia NHIEHCKUX 3€MEIlb
M yKa3bIBaeT, YTO BCE TPU MOJJICKAT MPOBEACHUIO IEMapKaIlUU UCTIOTHUTEIbHBIMUA OpraHaMH
ynpasieHus. bpasunabckas nupektuBa 24 ynoanomounBaer ®YHAU (HanmonanbHbIN
MHAEHCKUI (POH[) OCYLIECTBIIATH MIPOLIEAYPHI IO OKa3aHHUIO IIOMOIIM KOPEHHBIM Hapo/iaM B
obnacTu cOepe)eHUS MPUPOTHBIX PECYPCOB HX 3eMeJh C MTOMOIIBLI0 MPOPHUIAKTUKH
HKOJIOTMUYECKOH JIerpajaliiy, Hajuiexallel 9K0JIOTHYECKO TEXHOJIOTUHU U TPOCBETUTEIBCKUX
nporpamMm. B 1993 rony B Uninu ObUT IPUHST 3aKOH, KacArOUIUICS psifia BOIPOCOB, CBA3AHHBIX C
KOPEHHBIMU HapOJaMH, BKIIFOUasi 0OeCTIeYeHnEe PU3HAHUS, 3alIUTHl U Pa3BUTHS 3€MeIb
KOPEHHBIX HapOoJ0B U CO3JaHus POH/a, TPETOCTABIISIONIEr0 CyOCHIUN 111 OKa3aHUs IOMOILU
OOIIMHAM ¥ OTJIEJbHBIM MPECTABUTENSIM KOPEHHOTO HACETICHUs B IPUOOPETEHUH MTPaB Ha
3eMebHBIC i BOJHBIE pecypebl . IIpunsThiii B HOsIGpe 1977 rona 3akoH 6172 kacaercs
3eMeJbHBIX IpaB KOpeHHbIX Hapo10B Kocra-Puku. B I'ongypace npunsTsiii B Mmapte 1999 roga
nekpet 37-99 yrnomrHOMOUMBAET OpraHbl HCIIOTHUTEIHHOHN BIACTH MPUOOPETATh B Pa3IHIHBIX
paifoHax CTpaHbI 0 PHIHOYHBIM [[EHAM YaCTHYIO COOCTBEHHOCTD JJISl HCTIOJIb30BAHUS B LIEJIAX
BBITIOJIHEHUS 00513aTEIHCTB MIPABUTENBCTBA MEPE]] TPYNIIAMH CEIbCKOTO HACEIICHUS, a TAKKe
KOPEHHBIMHU M a0OpUT€HHBIMU HapoaaMu. CTaTyT aBTOHOMHH NPUOPEXKHBIX paliOHOB
Huxkaparya npuzHaeT oOUMHHYIO COOCTBEHHOCTh Ha 3€MIIIO, BOJIHBIE PECYPCHI H JIECHBIE
pailoHbl, TpaJULIMOHHO IPUHAJIEKABIINE KOPEHHBIM OOIIIMHAM, HACEISIIOIIMM ATIaHTHYECKOE
nobepexxbe. B Benecyane npunsaThiil B sHBape 1999 roxa nexper 3273 perynupyer npu3HaHuE
IpaBa COOCTBEHHOCTH Ha 3€MJII0, TPAJUIIMOHHO 3aHUMAeMYIO OOIIMHAMH KOPEHHOT'O HACEIEHHUS.
B ABcTpaniuu 3aK0H 0 TUTYJIaX KOPEHHOTO HacesneHus ot 1993 roza 3a10kuil OCHOBY U
oOecrneuns1 MEXaHHU3MBl, OJarofapss KOTOPbIM KOPEHHbIE HAPOAbl ABCTpaIli CMOIJIU HOJTYyYUTh
3eMeJbHBIE IIPaBa, 0OJIHAKO B PE3yJIbTaTe MONPABOK K 3aKOHY O TUTYJIaX KOPEHHOTO HACEIECHHUS
abopureHHble ITpaBa ObIM OTMEHEHBI UM OIPaHUYeHbI (CM. IyHKTHI 31 1 46 BbIIIE).
HeiictByromuii B Manaiizum 3aKk0H 0 KOPEHHBIX Hapojaax Obul MpuHAT B 1954 rony n
nepecmatpuBaiics B 1967 u 1974 rogax. CornacHo npaBoBoii cucteme Manaiizuu
OTIpE/ICJIEHHBIE 36MJIN 3apE3E€PBUPOBAHBI 34 KOPEHHBIMU HapOAaMH, KOTOpbIE 001a1at0T
IPU3HAHHBIMU IIPABAMM 3aHUMATbCSI OXOTOW U COOMPATEIHCTBOM Ha JAOMOJHUTEIBHBIX 3EMJIISX.
B 1997 roay Ha @uinnnuHax KOHIPecC IPUHSII 3aKOH O ITpaBaX KOPEHHBIX HapOJI0B, B
COOTBETCTBUH C KOTOPBHIM ObliIa co3/iaHa HarroHanbHas KOMHCCHS 110 JielaM KOPEHHBIX
HapOJIOB, OCYIIECTBIISAIONIAs OJUTHKY, IIJIaHbl U IPOrpaMMBbl, HAIPABJICHHBIE Ha MTOOLPEHHE U
3alUTY IpaB U 0JIaronoixy4usi KOpEHHBIX HAPOJIOB U CAMOOBITHBIX KOPEHHBIX OOLIVH Ha

dunmunnuuax.

108. B momonHeHHE K 3aKOHOAATENbCTBY, KOHKPETHO U HCKIIOYUTEIBHO ITOCBSIIIEHHOMY
IpaBaM KOPEHHOTO HACEJIEHUS, BOIIPOCHI 3eMENbHON COOCTBEHHOCTH KOPEHHBIX HApOJIOB
nproOpeTaroT Bce OoJbllee 3HaUeHHE B Oosiee 00IMX 3aKOHaX, M 9Ta TeHACHIN Hanboee
HATJISITHO MPOSIBIISIETCS. B CETTLCKOXO035IICTBEHHOM U JIECHOM 3aKOHO/IaTENIbCTBE CTPAH

IenTpanpHoii u FOxHOM AMepuku. OnHUM U3 HanboJee MOKa3aTeNbHBIX IPUMEPOB SBISIOTCS
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3aKOHBI B 00JIACTH CEJIbCKOT0 U JIECHOTO X03sICTBA, a TAKXKE SKOJIOTHH U OKpYXKaroIlel cpeibl
MekcHk#, KOTOpBIE BKIIIOYAIOT B €051 MHOTOUUCIICHHBIE MTOJIOXKEHUS, ITpelyCMaTpUBalOIINe
IPU3HAHUE U 3alIUTY [IPaB KOPEHHBIX HAPOJOB Ha 3e€MJII0, pecypchl U pa3Butue. (Bmecrte ¢ Tem
B 9THX 3aKOHAaX, KaK IPEJCTaBIISIETCA, 3aJI05KEHO MTOTEHIIMAIBLHOE TPOTUBOPEUNE C TOUKH 3PEHHUS
UX BBIIIOJIHEHUS, IOCKOJIbKY HEKOTOPBIE U3 HUX MOOILIPSIOT COLUATbHO-IKOHOMUYECKOE
pa3BUTHE KOPEHHBIX HAPOJOB 3a CUET MOAEPHU3ALNN U KOMMEPUYECKOM IKCILTyaTalllu JIECHBIX
PECYPCOB, B TO BpeMsl KaK OCTaJIbHbIE HAIIPaBJICHbI Ha IPU3HAHUE TPAJUILIMOHHOTO
HCIIOJIb30BAaHUsl PECYPCOB U OIbITa KOPEHHBIX Hapo10B.) B bonusum 3akon 1715 o
HarmonanwsHoii cmy»0e arpapHoi pe)OpMBbI TTOATBEPKIAET KOHCTUTYIIHOHHBIC TTOJIOKCHHSI,
Kacaroliecs 3eMEeNbHBIX MTPaB KOPESHHBIX HAPOJIOB U FapaHTUPYET HX MpaBa Ha ux "Tierras
Comunitarias de Origen" (uckoHHbBIe OONTUHHBIE 3eMJTH). B BosuBuu jecHOe 3aKOHO1aTEIBCTBO
IIPU3HAET NpaBa KOPEHHBIX HAPOJOB HA PACIIOIIOKEHHBIE HA UX TEPPUTOPHUSIX JIeCa, 3aIPEIIAcT
roCy/1apCTBY BbI1aBaTh KOHIIECCUU Ha MCIIOJIb30BAHUE JI€ca B pailoHax MPOKUBAHUS KOPEHHBIX
HapoJI0B U OTJIaeT MPUOPUTET OOIIMHAM KOPEHHOI'O HaceJeHUs IPU Bbl1aue KOHIIECCUN Ha
Jeco3aroToBkH B UX paiioHax. Ha Kocra-Puke npaBa nHaeiickux oOLIMH BKIIOYEHBI B
HNpUHATHIN B ceHTs10pe 1998 rona nexper 27388 u NpUHATHI 32 OCHOBY IPU PaCCMOTPEHUU
BOIIPOCOB IJIAHUPOBAHUS UCIOJIb30BAaHUS U BEICHUS JIECHOTO X03siicTBa. B DkBanope

craths 38 CBO/Ia 3aKOHOB O Pa3BUTHH CEIILCKOTO XO035CTBA PEAyCMaTPUBAET OOECIIEYeHHE
3aIUTHI TOCYIaPCTBOM 3€MEJIb, BBIJICIIEHHBIX B COOTBETCTBUU C HALIMOHAJIBHOM arpapHoi
pedopMoii Tt pa3BUTHSI KOPEHHBIX HAPOAOB M COICPIKUT MOJIOKEHHE O HEOOXOAMMOCTH
oOecrnieyeHys yuera U KOOpAMHALIUN TPAJUIIMOHHOT0 00pa3a )KU3HU KOPEHHBIX HapOJ0B CO
CTOPOHBI YUPEXKJICHHH, CO3/ITaHHBIX B PAMKaX HAIMOHAIBHOW arpapHOi peopMbl Is
COJICHCTBUS IKOHOMUYECKOMY Pa3BUTHIO CEIbCKUX palioHOB. B Hukaparya 3akoH o 3amure
CEeITbCKOX 035 ICTBEHHOM COOCTBEHHOCTH TTOJTHOCTBIO FapaHTUPYET MPHOOPETEHHbIE MTPaBa Ha
3€MJII0 Pa3JIMUHBIX TPYIIT HACEJIEHNUS, BKIIIOUas MHAEHCKIE OOIMHBI, TPOKHUBAIOLINE HA
ATIaHTHYECKOM TOOEPEKEbeE.

109. 3a uckiroueHueM CirydaeB, 0 KOTOPhIX COOOIIAIOCh B IPYTHX pa3/iesiaX HaCTOSIIEro
pabouero TOKyMeHTa, He OBIJIO OJTYYeHO HUKAKOH HH(OPMAIUH 0 TOM, B KaKOH CTENeHH
BBIIICTICPCUYNCIICHHBIC KOHCTUTYIIMOHHBIC 1 3aKOHOJATCIIbHBIC HOPMBbI (baKTI/ILIeCKI/I
OCYHICCTBJIAIOTCA HA IPAKTUKE U B KaKOM CTENEeHU OHH SABJISIOTCS Bq)(l)CKTI/IBHBIMI/I JIIsL
JOCTHXKCHUA ueneﬁ, H3JI0KCHHBIX B ITYHKTC 85 Beime. BecbMa 10JI€3HBIM OBLIO OBI MMPOBCACHUC
KOMITapaTUBHOTO UCCJICAOBAHUS 3aKOHOJATCIIbHBIX U KOHCTUTYIHMOHHBIX HOJIO)KGHI/If/'I,

KacCaromuxcs 3€EMCJIbHBIX IMMPaB KOPCHHBIX HAPOAOB BO BCEM MUPE.

D. I/IHI/IHI/IaTI/IBbI KOPCHHbIX HAPOJAOB

110. Heo6xoauMo OTMETUTH, YTO KOPEHHBIE HAPO/IbI CAMH SBIISIOTCS HHAITUATOPAMHU
Pa3IMYHBIX IPOEKTOB U MPOTrpamMM, KacarolnuXcsl UX 3eMelb, TEPPUTOPUIN U PECYpPCOB, KOTOPBIE
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COJICUCTBYIOT 3aKPEIUIEHUIO U OCYILECTBICHHIO UX MpaB. [Ipumepamu 3ToMy ciryxkar
yIpaBJI€HUE U COBMECTHOE YIIPaBJIEHHUE pecypcamMu Ha AJISICKe U B Ipyrux mectax. KopeHHbie
HaApOJbl TAKXKE MPUHUMAIOT yYacTHE B INI00ATBHBIX U HAIIMOHATBHBIX HMHUIIMATUBAX B 00JIaCTH
3alUThI OKpYXarolen cpenpl. Hanpumep, HeNpaBUTEIbCTBEHHbBIE OPraHU3aLUN KOPEHHBIX
Hapon10B B xo1e Kondepenun Opranuzammn OobeanHeHHbIX Harmii mo okpyskatomieii cpeze u
Pa3BUTHIO ChITPAJIM BaXKHYIO POJIb B COCTABICHUH NPOEKTAa U MPUHIATHHU IU1aBbl 26 [loBecTkH THS
Ha XXI Bek. DTO sABIIsSIET COOOM MO3UTUBHBIN BKJIAJ KOPEHHBIX HAPOJOB B paOOTY BCEMUPHOTO
CO0O011IeCTBA.

111. B HEKOTOpBIX cTpaHaX KOPEHHbIE HAPOJIbl HAYaJIU COCTABIECHUE KapT, YTOOBI TEM CaMbIM
3aJJOKyMEHTHUPOBATh U 3aKPENUTh CBOIO TPAIUIIMOHHYIO MPAKTUKY 3€MJIEBIAJICHUS U
3eMJIENIONIb30BAaHUsA. JTO MOYKET OKa3aThCsl BaXKHBIM CPEJCTBOM COAECUCTBUS 00Jiee IIUPOKOMY
OCO3HAHMIO U MOHUMAHUIO 3€MJIEBJIJICHHS] KOPEHHBIX HAPOJIOB M CO3/IaHUSI OCHOBBI JUISI B
KOHEYHOM CUETe IOPHUINYECKOr0 MPU3HAHUS U 3alUTHI 3TUX MPaB HA 3€MJIM U PECYPCHI.

B Benu3se B pe3ynbraTe paboThl HHIUHCKOTO Hapoa Maiis paiioHa Toseno B 1998 rony 0wt
onyOnuKkoBaH "ATiac maiisi: 60prOa 3a coxpaHeHUE 3eMellb Maiis Ha rore benun3za", KoTopslii
CUMTAETCS MEPBHIM B MUPE aTJIaCOM, [TOATOTOBICHHBIM KOPEHHBIM HapooM. "ATiac maiis",
coctaBiieHHbIA COBETOM M0 KyJIbType Maiisa Toseno u Accounarueit anbkaabaoB Tomeno,
JIOKYMEHTUPYET TPAJUIIMOHHOE U HbIHEIIHEE 3€MJIETIONb30BaHUE Malisl, MOTIaH U KEKUHU U J1aeT
YHHUKaJIbHOE ONMCAaHNE UCTOPHUH, KYJIbTYpPbI, 36MJIEBJIAJICHUS U O0ILIECTBEHHOTO U
XO35IIICTBEHHOI'O yKJIaJa Maiisl. ATiiac Maiisi COJEpKUT KapThl BCEX JEPEBEHb Malisl Ha IOre
benu3a - kaxxJ1as U3 KOTOPBIX ObLIA COCTABIIEHA OT PyKH OOLUIMHHBIMU UCCIIEIOBATEISIMU Maiis,
ONPOCHUBIINMHU KaXKJJ0€ JOMOXO3SMCTBO IEPEBHU. DTOT aTilac CTaj YacThIO YCUIIUH 1O
o0ecrneueHnIo MPaBoOBOM 3alUThl 3eMenb Maiis. CocTaBieHHe KapT KOPEHHBIMHU HapoJaMH Kak
CpEeICTBa YTOUHEHUS 3€MENbHBIX NPaB IPOU3BOJUTCS TAK)KE B APYTUX cTpaHax. Eile oqHuM
JIOCTOMHBIM ITPUMEPOM TAKOI'0 POJa SIBISIETCA POJIb KOPEHHBIX Hapoa0B B [IpunosispHom cosere,
KOTOPBIH B MEPBYIO OYepeIb 3aHUMAETCsl POOIeMaMu 3aIIUThI OKPYKAIOMIEH Cpebl U Pa3BUTHS

B pernoHe APKTHKH.

E. CraHmapThl ¥ MEXAHU3MBI B 00JIACTH OIPAB YEJI0BEKA

112. CymecTByromye u pa3padaThiBaoNIecs HOPMbl 1 MUHUMAIIbHBIE CTaHIapTHI,
conepxkamuecs B Jlexnapauuu Puo-ne-XKauneiipo, Kousentuu [ 169 MOT, npenioxeHHOM
MeXaMEpUKAHCKON JeKIapaliy paB KOPEHHbBIX HApPOJOB, U IpoeKTe Aeknapanuu Opranuzanuu
O0benuneHHbIX Harmii o mpaBax KOPEHHBIX HAPOJOB, CIIEAYET pacCMaTpUBaTh KaK BO3MOYKHBIH
croco0 pazpelieHus npoodieM, BOSHUKAIOUIMX B OTHOUIEHUSIX MEX/1y rocyJapCTBaMu U
KOPEHHBIMHU HapoJaMu. Pa3nnuHble MeXaHU3MBI, CO3aBaeMble /ISl pACCMOTPEHUS Kajlo0
OTHOCHUTEJIbHO HApYyILLIEHUS IPaB YEJIOBEKA, B ONPEAEIECHHON MEpe UCI0JIb30BAIMCH KOPEHHBIMU
HapoJaMH.
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113. Kpome TOro, yCTaHaBIMBAIOIIUECS HOPMBI B 00JIACTH MPAB YEIIOBEKA, CBS3aHHBIC C PABOM
Ha pa3BUTHE, IPaBaMU HA IPEEMCTBEHHOCTh TIOKOJICHUH, TPAaBOM Ha MHUp U IPABOM Ha
0€30IacHYIO ¥ 3JI0POBYIO DKOJIOTHIO, SIBIISTFOTCSI BOITPOCAMH, B KOTOPBIX KOPEHHBIC HAPOIBI
HAYMHAIOT OKa3bIBAaTh CBOE BIIMSHUE Ha CTAPBIA 00pa3 MBIIUICHHUS U OCYIIECTBIISIOT
MIPOTPECCUBHOE PA3BUTHE CTaHIAPTOB, KOTOPBIC OOJIEe YyBCTBUTEIBLHBI, OTBEYAIOT HHTEPECAM U
MPUHOCSAT TOJIB3Y KaK KOPSHHBIM HAapOoJIaM, TaK U uenoBedecTBy BooOmie. [Ipu paccmorperun
HBOJIIOIIMH Y PA3BUTHS CTAHJIAPTOB B 00JIACTH MIPAB YEIOBEKA HE CIIETYET MPOXOIUTH MHUMO
BBIBOJIOB, CJIeJaHHBIX B Jokiane Komuccuu bpynarnann, o3arnasnennoM "Hare o6miee
oynymiee" (Our Common Future). B Hem npu3HaeTCs YHUKAIBHOE TOJI0KEHUE KOPEHHBIX

HapOJIOB:

"OTnpaBHBIM MOMEHTOM JIJIS CIIPABEUIMBON M YEJIOBEYHOM MOJIMTUKH B OTHOLIEHUH
MOI00HBIX IPYII SIBJISIETCA IPU3HAHUE U 3alllUTa UX TPAJULHUOHHBIX IIPaB HA 3EMJIIO U
JIpyrue pecypceel, KOTOPBIE MOAJECPKUBAIOT YKIIA UX )KU3HU, - IPaB, KOTOPBIE OHU MOT'YT
OnpeAeNnuTh B (hopMe, HE YKJIaIbIBAIOLIEICS B pAMKH CTaHAAPTHBIX MPABOBBIX CUCTEM.
CoOcTBEHHbBIE MHCTUTYTHI 3TUX TPYII, IPeJHa3HAYEHHbIE JIJIS PErYJIMpPOBaHUS NpaB U
0053aTeNbCTB, UMEIOT OCHOBOIIOJIAraloIlee 3HaU€HUE /111 COXPAHEHUsI TAPMOHMH C
IIPUPOJION U OLIYIIEHUEM OKPYKAIOIIECH CPeJIbl, XapaKTEPHBIM I TPAAULIMOHHOTO
yknaza xu3Hu. OTcrozia ciieyeT, 4To NMPU3HAHNUE TPAAUIUOHHBIX IIPAB JIOJIKHO UITH
pyka 00 pyKy ¢ MEpaMH IO 3aIIUTE MECTHBIX MHCTUTYTOB, KOTOPbIE 00ECIIEUNBAIOT
YCTaHOBJICHHE OTBETCTBEHHOCTH 32 MOJIb30BaHUE pecypcaMu. A 3TO MPU3HAHUE JIOJIKHO
TaK)Ke€ 1aTh MECTHBIM OOILIMHAM pPEIIAIOIINN T0J0C B IPUHITUN PEILIEHUI OTHOCUTEIBHO

MOJIb30BaHUS PECYPCAMH B ATUX paP”IOHax”78.

V. BbIBOJbI

114. DTOT OKOHUYATENBHBIN paOOUYUil TOKYMEHT WILUTFOCTPUPYET HEOOXOTMMOCTH THOKOTO
[10/IX0J1a K BOIpOcCaM KOPEHHBIX HApOJIOB U UX CBA3M ¢ 3emieil. CreayeTr npu3HaTh, 4YTO UAET
MPOLIECC KPYIHBIX U3MEHEHUH. TOoT (paKT, YTO AECSITKU CTPAH NPUHSIN KOHCTUTYLIHOHHBIE U
3aKOHOJATEIbHbIE MEPBI, IPU3HAIOIINE B PA3JINYHON CTEIIEHHU 3aKOHHbIE MPaBa KOPEHHBIX
HapoJI0B Ha UX 3EMIIIO0 U PECYPCHI, SABIIIETCS HEONPOBEPKUMBIM CBUJIETEIILCTBOM TOT'O, UTO
TaKHe MIPaBOBbIE MEPHI COOTBETCTBYIOT CUCTEMAM BHYTPEHHETO 3aKOHOAATENbCTBA U SIBIISIFOTCS
HeoOxoauMmbIMU. [Ipoucxoasimue coOpITHs B 00JaCTH NPaB KOPEHHBIX HAPOAOB Ha 3€MJIH,
TEPPUTOPUU U peCypchl HEOOXOIMMO pacCMaTpUBaTh KaK BO3MOYKHOCTb U KOPEHHBIX HApOJOB, U
rOCyJapCTB BHECTH CBOM BKJIAJl B POTPECCHBHOE PA3BUTHE CTAHAAPTOB B 00JIACTH MIPaB
yenoBeka. HeoOXxoauMo npu3HaTh, YTO MPAaBOBbIE KOHIIETILIUY U MIPaBa, a TAK)KE CaMH KOPEHHBIE
HapoJbl HE MOT'YT OCTaBaThCsl 0€3 U3MEHEHUH ¢ TeueHreM BpeMeHU. OOIIMHBI U 00111ecTBa
KOPEHHBIX HapOJI0B U3MEHSIOTCS U pa3BUBAIOTCS KaK U BCe Apyrue oOIIecTBa.
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115. DTOT 3aKNIIOUUTENBHBIN JOKYMEHT CIeIyeT paccCMaTpUBaTh MPEKIE BCETO Kak
CBUJIETENLCTBO 0€30TIaraTeIbHOr0 XapakTepa BOIPOCOB, CBSI3AHHBIX C 3€MIIIMH KOPEHHBIX
HaposioB. CyIliecTByeT HacylIHas HEOOXOIUMOCTh U3bICKaHUsI PELIEHUH JaBHUX MPOoOJieM B
OTHOILICHUSIX MEX/y MPAaBUTEILCTBAMH M KOPEHHBIMU Hapoaamu. [loj yrpo3oi HaxoauTcst camo
CYILECTBOBAHNE KOPEHHBIX HAPOJIOB B CHITY TOTO, YTO MO-MIPEKHEMY O] BOIIPOCOM CTOUT UX
BIIAJICHUE 3€MJISIMH, TEPPUTOPUSIMH U PECYPCAMU.

116 CHGIII/IaJH)Hblf/'I JOKJIaJUYUK UMEJjIa BOSMOXHOCTDb NIOCECTUTH 3HAYUTCIIBHOC KOJIMYECCTBO
O6HII/IH KOPCHHBIX HAPOJ0B BO MHOTHX YAaCTAX MHPA U OLUCHUTH CCPHE3HOCTH CYIICCTBYIOIINUX
npobiem, CBI3aHHBIX ¢ TpaBaMu Ha 3eMir0. OHa Takke 03HaKOMMUIIach ¢ okiagoM CemuHapa
HKCIEPTOB MO MPAKTHYECKOMY OTIBITY B OOJIACTH MPAB U MPETEH3M KOPEHHBIX HAPOJ0B Ha
3eMJTIO, TIPOBEJICHHOTO B COOTBETCTBUU C pe3ooruei 1994/29 Komuccnu mo mpaBam yeioBeka
ot 4 mapta 1994 rona, pemennem 1994/248 Dxornomudeckoro u Cormansaoro Cosera ot

22 wronst 1994 rona u pezomrorueii 49/214 I'enepanbaoit Accam6Oiien ot 23 nexadbpst 1994 rona
(E/CN.4/Sub.2/AC.4/1996/6). B sTOM m0KIa/e TOMUMO OOIIUPHOM MMOJIe3HON HHPOPMALIUU U
aHaJIM3a COACPIKUTCA MHOI'O ITOJIC3HBIX M KOHCTPYKTHUBHBIX BHIBOAOB U pCKOMeHHaHHﬁ,
34CIYKUBAOIUX NPHUCTAIBHOIO BHUMAaHUS. PSIII 13 3TUX BBIBOJOB U pCKOMCHIIaIII/Iﬁ

MNPUBOAUTCA U 30CCh.

117. KopeHnHble HapObl UMEIOT OCOOYIO TITYOOKYIO TYXOBHYIO M MaT€pUATIbHYIO CBSI3b CO
CBOMMH 3€MJISIMH, @ TAK)KE C BO3AYIIHON, BOJHOM, MOPCKOM U JIEI0OBON cpenoil, (piopoii,
(dayHOH U IpyrUMH pecypcaMu. DTa CBA3b UMEET pa3IMuHbIe COLIMAIbHBIE, KYIbTYPHBIE,
JTyXOBHbIE, 3KOHOMUYECKHUE U MOJIUTUYECKHE ACTIEKTHI U CBSI3aHHYIO C HUMU OTBETCTBEHHOCTb.

118. Hcropuyecku KOpEeHHbIE HAPOIbI B OOJIBIIMHCTBE PAiOHOB MHpa OBLTH IMOJHOCTHIO WIIH
YaCTUYHO JIMILIEHBI CBOMX 3€MEIIb U PECYPCOB, YTO OBIJIO 00YCIOBIEHO MHOTUMU
HECIPaBEJIMBBIMU IIPOLIECCAMH, B TOM UHUCIIE: MPUMEHEHHEM BOEHHOW CHIIbI, HE3aKOHHBIM
3acelIeHHeM, HaCUJIbCTBEHHBIM MU3THAHUEM U IEepecesieHreM, 0OMaHOM C COOJII0OJCHUEM
BUJUMOCTH 3aKOHHOCTH, a TAK)K€ IKCIIPONIPHAIIEN TOCY1apCTBOM.

119. B psne cTpaH cooOIecTBa KOPEHHBIX HAPOJAOB MPETEPIIEBAIOT OBICTPO PA3BUBAIOITYIOCS
Acrpaaanunio 1 UBMCHCHHA, BO MHOI'OM BBI3BAHHBIC OTKaA30M KOPCHHBIM HApOJdaM B UX IIpaBax Ha

3eMJIU, TEPPUTOPUHU U PECYPCHI.

120. Opna u3 HanboJee pacpoOCTPaHEHHBIX COBPEMEHHBIX MPOOJIEM - HEMPU3HAHUE
rocyaapCtBaMu MmoJIb30BaHUA U BJIaJICHUSA 3emIei KOPCHHBIMU HApOAaMU U UX COOCTBEHHOCTH
Ha Hee, a TaKKe HelPEJOCTaBICHNE COOTBETCTBYIONIETO IOPHIMUECKOTO CTaTyca 1
OPUINYCCKUX MpaB IJId 3alllUThI TAKOT'O IMOJIb30BaHUs, BJIAACHUS WA COOCTBEHHOCTH.
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121. B HEKOTOpPBIX CTpaHaX KOPEHHBIE OOIIMHBI HE HMEIOT ITPABOCTIOCOOHOCTH, HEOOXOTUMOI
JUTSL BJIaJICHUSI 3eMJICH WJIH HE HMEIOT TIPABOCIIOCOOHOCTH, HEOOXOIUMOM JIJIsl KOJUIEKTUBHOTO

BJIaJACHHUA.

122. AGopureHHbIE TPABOBBIC THUTYIIbI, HA KOTOPBIX BO MHOTHX CITy4asiX OCHOBBIBACTCS
BJIa/ICHUE 3€MJIEIl KOPEHHBIMU HapOoJaMH, 4acTO 00yCIIOBIMBAIOTCS IPOTUBOIIPABHBIM
HCIIOJIB30BAaHUEM IIPABOMOYHOCTH rOCYAapCTBa aHHYJIUPOBATh TAKUE TUTYIIBI, B OTJIINYUE OT
IOPUAMYECKOH 3aIIUTHI U IIPaB, KOTOPHIE B OOJIBIIMHCTBE CTPaH 3aIIMIIAIOT 3€MIII0 U
UMYIIECTBO ApYTuX rpaxaad. OAuH 3TOT QaKT, BEPOSTHO, BEI3BIBAET MOIABIISIONICE
OOJIBIIMHCTBO MPABO3ALIUTHBIX TPOOJIEM, 3aTParuBaroUX KOPEHHbIE HAPOIbI.

123. B Tex cTpaHax, Ijie UMeeTcs 3aKOHOJIaTeIbCTBO O KOPSHHBIX HapojaxX, Hanboee
CYILECTBEHHBIE MTPOOJIEMbI BO3HUKAIOT M3-3a JUCKPUMUHAIIMOHHBIX 3aKOHOB M MPABOBBIX

JOKTPHH, KOTOPBIC MPUMCHAKOTCA B OTHOICHUH KOPCHHBIX HAPOAOB, UX 3EMEJIb U PECYPCOB.

124. K takuMm IUCKPHUMHHAIIMOHHBIM JTOKTPUHAM OTHOCSTCS AOKTpHHA terra nullius, toxTpuHa o
TOM, YTO 3€MEJIbHBIA TUTYJI KOPEHHBIX HAPOJI0B MOKET ObITh aHHYJIMPOBaH 0€3 HajyIexalen
3aKOHHOH MpOLeypbl UM KOMIIEHCALIUU, JOKTPUHA "MOJHBIX IPaBOMOUNI", a TaKkKe TOKTPHUHA,
COIJIACHO KOTOPOM J0rOBOPHI C KOPEHHBIMU HAapOAaMH MOTYT ObITh HapyIIEHbI WIH
pacTOpruyThl 0€3 KaKux-JIN0O0 CPeJICTB IPABOBOM 3aAIUTHI.

125. Yro kacaeTcs 4ncia U COAepKaHUs HKajao0, TO CEroIHs camasi OobIast mpodyiemMa s
KOPCHHBIX HAPOJOB - HCYCTAHOBJICHHUEC ITOCYAapCTBAMU I'paHUIl 3EMEJIb KOPCHHBIX HAPOI0B.

126. Kpome Toro, moBceMecTHa podieMa HEOCYIIEeCTBICHUS HIIM HE0OeCTIeUeHUsT COOITIOICHHSI
roCyJapCTBaMH HBIHE JICHCTBYIOIIETO 3aKOHOJATEIBCTBA O 3aIIUTE 3€MENIb U PECYPCOB
KOPCHHBIX HApOJO0B.

127. B HEKOTOPBIX CTpaHaX OCTPOU MPOOIIEMOI KOPEHHBIX HAPOJIOB SBISCTCS HEHAICKAIIHM,
BOIHIOIIIE HECTIPABEIJTUBBIN I MOIIEHHUYECKUN XapaKTep MPOIEeCCOB yperyIupoBaHus

[IPETEH3HM.
128. Pactymieii 1 oCTpoii MpoOIEMOHt SIBIISIETCS SKCIIPOIIPUAIUS 3€MEIb H PECYPCOB KOPEHHBIX
HapoJI0B B LIEAX HALIMOHAIBHOIO pa3BUTUA. 1IpOEKTHI pa3BUTHS 4aCcTO OCYLIECTBIISAIOTCS HA

3eMJISIX U TEPPUTOPHUSIX KOPEHHBIX HAPOJOB 0€3 MX COTJIACHs UJIU JIaKe KOHCYJIbTAIlUN C HUMHU.

129. Coxpansercs nmpoOiema BBICEICHUS U TIEPEMEICHISI KOPEHHBIX HAPOJIOB.
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130. Beunu BBISIBIIEHBI U JPpYTHE CEPbE3HBIEC MTPOOJIEMBI: MPOTPAMMBI BBIJICTICHUS 3€MEIb
KOPEHHBIX HapOJI0B YACTHBIM JIMIIAM; MPOTPaMMBbI MOCEJIEHUS Ha 3eMIISIX KOPEHHBIX HApO/IOB;
MPAKTUKa, B COOTBETCTBHH C KOTOPOU 3eMJisi KOPEHHOTO HapoJa JOJKHA HaXOIUThCS B
JIOBEPUTEITHHON COOCTBEHHOCTH TOCYIaPCTBA; MPOTPAMMEI HCIIOIH30BAHUS 3€METb KOPEHHBIX
HaApOJIOB B KauecTBe 00ecrieueH st cCy/l; yimepOHOe OTHOIIEHHE TOCyJapCTBa K MeCTaM
KYJIBTOBOTO M KyJbTYPHOTO 3HAUEHUS; HECTIOCOOHOCTH TOCYJAPCTB U IPYTUX CTOPOH 3aIUTUTH
HKOJIOTHYECKYIO LIETIOCTHOCTh 3eMeJIb U PECYPCOB KOPEHHBIX HApPOOB; a TaKXkKe
HETpeI0CTaBIeHHE KOPEHHBIM Hapo1aM HaJJIeKalIero MpaBa Ha YIpaBJIeHUE, HCIIOIb30BaHUE U
KOHTPOJITb 32 OCBOCHUEM HX 3eMeJIb U PECYpPCOB.

131. Bbut BeIABIEH Psiji MO3UTUBHBIX MPAKTHYECKUX MEP MO YPETYINPOBAHHUIO 3€METbHBIX
BOIIPOCOB KOPEHHBIX Hapo10oB. Hanbosee oOHane)KMBAIOIIMMU U IPOAYKTUBHBIMH U3 3TUX MEP,
[10-BUJIUMOMY, SIBJISIFOTCSI MEPBI, OCHOBBIBAIOIIIMECS HA CIIPaBEAJIMBbIX U JOOPOBOJIbHBIX
MEPEroBopax MeXy TOCyJIapCTBOM M KOPEHHBIM HAapOa0M, 100 Ha HAIMOHAJIHLHOM YPOBHE,
1100 MO ATUAO0H MEXKITYHAPOJHOIO OpraHa.

132. CymecTBOBaHHUE CTIPaBeUTMBON KOHCTUTYIIHOHHOW M IPABOBOM CUCTEMBI, BKITIOYAs
CHCTEMY CHPaBEIIMBOrO MPABOCY U, CIIOCOOHOM rapaHTHPOBATh HAUIEKAIIYIO 3aKOHHYIO
IIPOLIENYPY, SABISETCA BAXKHOW OCHOBOM YCII€Xa M OCYIIECTBIIEHUS IIPOLIECCOB YPETYIUPOBAHUS
3€MEJIbHBIX BOIIPOCOB. B HEKOTOPBIX CTpaHAaX OMBIT ITOKA3aJl, YTO HAJIAKUBAHUE CIIPABEIMBbIX
IOPUINYECKUX IIPOLIECCOB BBIITOJIHEHUS JOTOBOPOB, COTJIAIEHUN U IPYTUX KOHCTPYKTUBHBIX
JIOTOBOPEHHOCTEN ¢ KOPEHHBIMU HAaPOJIaMHU SIBJISIETCS IOJIE3HBIM CPELCTBOM COIECHCTBUS

YBAXXCHUIO TAKHUX coTJIallIeHU# 1 IMPOCBCUICHN A KOPCHHBIX 1 HCKOPCHHBIX 06IIII/IH.

133. st Toro uToOsl 1000 mpoliece yperyaupoBaHus MpeTeH3ui naBai 3¢ GeKTHBHBIE
pELICHUS BOIIPOCOB 3eMETbHBIX MPaB KOPEHHBIX HAPOIOB, OH JOJDKECH ObITh B CBOCH OCHOBE

CIIpaBCAJINBLIM.

134. OmnsIT MOKa3aj, YTO paBHONIPABHOE M CIIPABENIMBOE 3aKIIFOYCHNE M OCYIIECTBICHUE
J0roBopoBs, corJIaleHui u APYrux KOHCTPYKTHUBHBIX IIOFOBOpCHHOCTef/'I 110 3EMJISIM MCIKIY
rocyaapCcrtBaMu 1 KOPCHHBIMH HApOJaMH MOKCT BHECTHU BKJIaJd B 9KOJIOTHYHOC U }’CTOI;'ILII/IBOC

pa3BUTHE B MHTEPECAX BCEX JIFOJCH.

135. IIpaBuTenbcTBa HECYT OTBETCTBEHHOCTH 3a 00ECTIEUeHHE JOCTYIa KOPEHHBIX HAPOJIOB K
aJICKBATHBIM peCcypcaM JUIsl U3y4EeHHs IIPETEH3UI U IIPOBEICHMS 110 HUM IIEPEroBOPOB, C TEM
4YTOOBI UX YPEryJIupOBaHUE ObUIO PAaBHOIIPABHBIM, CIIPABEUIMBBIM U JI0JITOCPOYHBIM.

136. BaxHo peann3oBaTh Ha MPAKTUKE JyX ¥ HAMEPEHHE JOTOBOPOB M COTJIAIICHUN O 3eMIISX U
pecypcax. ITo TpeOyeT rOTOBHOCTH CTOPOH J€HCTBOBATH B KAUECTBE MAPTHEPOB, a HE
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IMPOTHUBHUKOB, a@ TAKKC YCTKOT'O IIOHMMAaHUA BCEMU CTOPOHAMHU JyXa U ICJIU J0IOBOPOB U
COFJ'IaH_IeHI/II‘/'I, KacCaromuxcsa 3€MCEJIb U pECYPCOB.

137. Bo MHOTMX cTpaHax CyHIeCTBYEeT HEOOXOAUMOCTh OOIIEro MM paMOYHOTO
3aKOHOJATENbCTBA JJIsl IPU3HAHUS U 00ECTIEYeHHS IOPUINIECKOH 3aIUTHI 3eMeIb i PECYPCOB
KOPCHHBIX HApOJO0B. B HCKOTOPBIX CTpaHax HCO6XOIII/IMO BHCCTHU USMCHCHUC B KOHCTUTYLIUIO B
OEIAX JOCTUKCHU KEJIATCIBbHOT'O YPOBHA HpaBOBOﬁ 3alUTHI 3€EMCJIb U pECYPCOB KOPCHHBIX
Hapo/I0B.

138. MHorwue kopeHHbIe Hapo bl paccMaTpuBaroT Konsernmmio Ne 169 MOT o KOpeHHBIX
HapoJiax U HapoJax, BeAyIINX IJIeMeHHON 00pa3 xku3Hu (1989 roga), kak ycTaHaBIMBAIOIIYIO
HEKOTOPBhIC MUHUMAJTbHBIE CTAHIAPTHI YBAKEHUS 3€MENTbHBIX MMPAB KOPEHHBIX HAPOIOB.

139. IIpoexTt nexnaparuu Opranuzanun OObeanHeHHBIX Harwmii o mpaBax KOPEeHHBIX HAPOJIOB,
npuHATHIN [logxomuccueil o npeaynpexIeH!0 AMCKPUMHUHALIMY U 3aIIUTE€ MEHBIIMHCTB, Ja€T
rocy/lapcTBaM BO3MOYKHOCTb IIPUHSATH IPABOBOW aKT, OTPAKAIOIINUN MIMPOKUI KOHCEHCYC MEXAY

KOPCHHBIMHU HApOJAaMU M SKCIICPTAMHU B OTHOIICHHHU ITPAB KOPCHHBIX HAPOAOB HA 3EMJIN U

pecypChlL.

VI. PEKOMEHJALINN

140. Crpanam, B KOTOPBIX HE IMEETCS TAKOTO 3aKOHO/IaTENIbCTBA, CIIEyeT MPUHSTD
3aKOHOJIATEIbCTBO, BKJIIOUAs CIICIHAIBHBIC MEPHI, ISl IPU3HAHMS, Pa3TPAHUUYCHUS U 3aLTUTHI
3eMellb, TEPPUTOPUIN U PECYPCOB KOPEHHBIX HAPOJOB TAaKUM 00pa3oM, 4TOObI 00ecreunBanach
IpaBoBast 3allUTa MIPaBa U CTATyC, 10 KpaliHEH Mepe paBHbIE MPEIOCTABIIEMBIM IPYTUM
3eMJISIM, TEPPUTOPHUSIM H pecypcam B JaHHOH CcTpaHe.

141. IlonoOHoe 3aKOHOJATENBCTBO JTOJKHO TPU3HABAThH TPAJUIIMOHHYIO MPAKTUKY U 3aKOHBI
3eMJIEBIIA/ICHUS] KOPEHHBIX HAPOJIOB U JOJDKHO OBITH pa3padoTaHO JIMIIb IPH YYaCTHUHU U C
COTJIaCHsI COOTBETCTBYIOIINX KOPEHHBIX HAPOJIOB.

142. CrnenumanbHble MEpBI, KaCAIOIIUECS 3eMeb U PECYPCOB KOPEHHBIX HAPOJIOB, HE JIOJKHBI
JUIIATh KOPEHHbIE HAPOJIOB IOPUINYECKUX ITPaB B OTHOILIEHUH 3€MENb U PECYPCOB, KOTOPBIMU
007a/1a10T Ipyrue rpymnisl U Tpaxk/iaHe B TaHHOM CTpaHe.

143. B pamMkax mpaBOBOTO KOHTEKCTa KaXKJI0M CTpaHbI JOKHA OBITH PACCMOTpPEHA
HE00XO0IUMOCTh PePOPMBI COOTBETCTBYIOIIHUX Pa3/IeJIOB KOHCTUTYIIUH B IEJSIX 00eCTIeUeHUS
HEO0OXOMMOTO YPOBHSI ITPABOBOI 3alIUTHI 3eMEb U PECYPCOB KOPEHHBIX HAPOOB, U B
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YaCTHOCTH TOTO, YTOOBI IIpaBa KOPCHHBIX HAPOJ0B Ha 3EMJIIO U PECYPChI HC ITOABCPIraJIuCh
MMOCATATCIILCTBY WJIIN YIHICMJICHHIO CO CTOPOHBI roCyaapCTBa.

144. TIpaBuTenbcTBaM HEOOXOIMMO O(HUITHATIEHO OTKA3aThCs OT AUCKPUMHHAITIOHHBIX
IIPaBOBBIX JOKTPUH U IOJUTUKH, OTKA3bIBAIOIIKX B IIPaBax 4€JI0BEKA UM OTPAaHUYUBAIOIINX
IIpaBa KOPEHHBIX HApOJIOB HA 36MJIM U PECYpPChl. B 4acTHOCTH, UM CIIEIyET paCCMOTPETH BOIIPOC
O NPUHATUHU KOPPEKTUPYIOLIETO 3aKOHOATEIbCTBA, TOIPABOK K KOHCTUTYLIUU WU
KOPPEKTHUPYIOIIEH OJUTUKH, B 3aBUCUMOCTH OT HEOOXOIMMOCTH, B paMKax MexayHapoaHOTro
JIECATUIIETUSI KOPEHHBIX HAPOJI0B MUPA, KACAIOIIMXCS CIEAYIOIIETO:

a)  gokrtpuHbl "oTKpbITHA" U terra nullius;

b)  moxTpuHBI, cOrIIaCHO KOTOPOW KOPEHHBIE OOIIUHBI HE 0013 1at0T
PaBOCHOCOOHOCTHIO, HEOOXOMUMOH IS BIIAJICHUS 3eMJICH MJIH BIIaJICHUS 3eMJyIel Ha

KOJIJICKTUBHBIX HaydaJlax.,

C)  JIOKTPHUHBI, COTJIACHO KOTOPOW 3eMJIs, IPABOBOM THTYJI HJIK COOCTBEHHOCTh
KOPEHHBIX HapOJIOB MOT'YT OBITh U3BSATHI WM YIIEMJIEHBI TOCYIapCTBAMH WA TPETHUMU
CTOpOHaMU 0€3 Ha/JIeKalleil 3aKOHHOW POLEAYpPHI U aJIEKBaTHON M HaJUIeKallen

KOMIICHCAIIUH,

d) JOKTPHH HUJIU MMOJIMTUKH, COTTIACHO KOTOPBIM 3€MJIM KOPCHHBIX HAPOAOB JOJIKHBI
HaXoaAUuThCA BO BJIaACHWH HA Ha4dajiax I[OBGpPITGJII:HOfI COOCTBEHHOCTH BHE 3aBHCUMOCTHU OT

BOJIM COOTBETCTBYIOIIUX KOPEHHBIX HAPOJIOB;

E) JOKTPHH U MOJUTHUKHU, BCAYIIUX K OTHOCTOPOHHEMY aHHYJIIMPOBAHUIO 3€MCEJIBHBIX
npaB, TUTYJIOB UJIN COOCTBECHHOCTU KOPCHHBIX HApOJ0B;

f)  moawuTHKH, HCKITIOYAOIIEH HEKOTOPhIE KOPESHHBIC HAPO/IbI U3 MPOIECCOB
YperyianupoBaHus 3¢MEJIbHBIX HpeTeH3HfI, YCTAHOBJICHHBIX TOCYAapCTBOM.

145. Crtpanbl AOTKHBI OTKA3aThCS OT BIACTHBIX MOJHOMOYUN B OTHOIIEHUH KOPEHHBIX
HapOJIOB, UX 3€MEJb U PECYPCOB, KOTOPBIE HE COOTBETCTBYIOT IEJISIM YBa)XKEHUSI ITpaB YesIoBeKa U
JIpPYruX MpaB B JAHHOW CTpaHe.

146. HpaBa U 3al1iTa UMYIIECTBA HC NOJIKHBI OTPaHUYIUBATHLCA WK OTPHULATHECA HA TOM
OCHOBAaHHHU, YTO TUTYJT UJIA WHOM HHTCPEC HAXOJATCA B 06H1€M BJIaJCHHUH UJIK BO BJIAJCHHUHN

KOPEHHOT'O Hapo/la WM IPYIIILI, a HE UHAUBUIA.
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147. TlpaBuTenbcTBaM MpeasiaraeTcs pacCMOTPETh BOIPOC O CO3aHUU U UCTIOIB30BAaHUU
OecrpUCTPACTHBIX MEXaHU3MOB, BKITIOUYAs MEXKyHAPOIHBIE MEXaHU3MBI, 11 KOHTPOJIS U
COJICHCTBUS CIIPABEJIMBOMY M PAaBHOIPABHOMY YPEryJIUPOBAaHHUIO MPETEH3UH KOPEHHBIX
HapoJ0B B OTHOLIEHUH 3EMEJIb U PECYPCOB M OCYILLECTBICHUIO 3€MEJIbHBIX COTJIAIlICHUH.

148. TIpaBuTenbcTBaM B KOHCYJIBTALMU C KOPEHHBIMU HAPOJAMH CIIEyeT YCTAaHOBHUTH
CIIpaBEJIUBBIC MTPOLIEAYPBI PACCMOTPEHMS CUTYAallU U IIPUHATHS MEP 10 UCIIPABJICHUIO
I0JIOXKEHHU S, KOTJIa 3MJIM UJIU PECypPChl KOPEHHBIX HAPOJI0B ObUIM U3BATHI UJIU NpaBa Ha HUX
ObUIM aHHYJIMPOBAHBI B PE3Y/IbTATE MPOIUIBIX IPOLIECCOB, KOTOPBIE, KAK YTBEPKIAETCS MU KaK
OBUIO IPU3HAHO, OBUIM B CBOEM OCHOBE HECIIPABEAIUBBIMY UJIU IUCKPUMUHAIMOHHBIMH.

149. Kaxmoii cTpaHe B KOHCYJIbTAallUU C KOPEHHBIMU HApOJIaMH CJIEyeT pACCMOTPETh BOIIPOC O
CO3JITaHMH TTOCTOSTHHOTO (DOH/Ia KanuTaia, KOTOPbIi 00eCIeUUT JOCTAaTOYHbIE CPECTBA IS
1eJ1e KOMITEHCAI[M KOPEHHBIM HapoJiaM 3a paHee OTUYXJACHHbIE Y HUX 3€MJIU U PECYPCHI,
KOI'Jla BO3BpAIllEHNE JaHHbBIX 3€MEJIb U PECYPCOB WJIM IIPEIOCTABIEHUE SKBUBAJICHTHBIX 3€MEJb U
peCypcoB HEBO3MOKHO.

150. T'ocymapcTBa JOIKHBI TPETYCMOTPETh AP (HEKTUBHBIE MEPHI IO OCYIIECTBICHHIO,
BHECEHHIO MTONIPABOK U 00ECIICUCHHIO COOIIOAECHNS 3eMENIbHBIX COTTIAIICHUH U
JIOTOBOPEHHOCTEH, U TI0 YPEr'yJIMPOBAHUIO CIIOPOB.

151. CrpaHam U MEXINpPaBUTEIbCTBEHHBIM OpraHaM, BKJIIOYasi OpraHbl U yUpEKIEHUS CUCTEMBbI
Opranuzanun O0bequHeHHbIX Hanuil, criegyer onpeaenuTs CpeacTBa YAOBIETBOPEHUS
CepBhE3HBIX MOTPEOHOCTEN B IMOATOTOBKE Ka/IPOB, 00YYEHUHU U B (PUHAHCOBBIX M TEXHUYECKUX
pecypcax, ¢ TeM 4ToObI KOpEHHBIE HAPOIbI MOTJIM BCTYIIUTH B IIPOIIECCHI IEPETrOBOPOB, 00Ia1as
Bcell HH(pOpMaIIMe U TEXHUYECKON 0a30i B OTHOILIIEHUHU BCETO CIIEKTpa MOCIEACTBUN
IIEPETOBOPOB O 3eMENbHbIX NpaBax. [loaroroBka kajapoB n oOpazoBaHHE TAKKE JOTKHBI
3aHUMAaTh BUJTHOE MECTO B OCYIIECTBIIEHUU JOCTUTHYTBIX IOTOBOPEHHOCTEH.

152. HenaBHo coznanHomy IloctossHHOMY OpyMYy ISt KOPSHHBIX HAPOJIOB CIEAYET
pPaccMOTPETh BOMIPOC O €ro KOHCTPYKTUBHOM POJIM B PEIICHUH MPOOIeM, KacaroIIuXCs MpaB Ha
3eMJIM U PECYpChl M OXpaHbl OKpYKarollel cpeapl. B yacTHOCTH, cleyeT pacCMOTPETh
clIeyIolee:

d)  co3IaHMe OpraHa [0 YCTAaHOBJICHHIO (DaKTOB C MAaHIATOM COBEpIIATh
03HAKOMUTEJIbHBIE NTOE3JKH U TOTOBUTH JJOKJIA/Ibl [0 KOHKPETHBIM BOIIPOCAM 3€MEIb U PECYPCOB
KOPEHHBIX HapOJI0B;
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b)  cosnanue mHCTHTYTA OMOYACMEHA HITH OIOPO MO BOMPOCY 3e€MEJIbh U PECYPCOB
KOPEHHBIX HapOoJI0B, CIIOCOOHOTO 00eceynBaTh YCIYTH 110 pearipoBaHUIO0, TOCPEIHUYECTBY U
MPUMHPEHUIO;

C)  co3laHMe MEXaHW3Ma WM MPOLETypbl PACCMOTPEHHS JKallo0 Ha CHTYaIlHH,
Kacalolluecs 3eMellb U PECYpCOB KOPEHHBIX HAPOJIOB, I1€ HAIHIIO HAPYIICHUE IIPaB YEIIOBEKA;

d) cosnganue opraHa ¢ MOJTHOMOYHUSMH IO "YCTAHOBJICHUIO MUpa" JJIs pacCiieIOBaHUs
CUTYalNi, IPEUI0KEHNs pELICHUH, IPUMHUPEHHUS], IOCPEIHUYECTBA U HHOTO COACHCTBUSA B JIETIe
NpeaAOTBPAICHUA UJIU MMPCKPAICHUA HACUIJINA B CUTYyallUAX, KaCaroIuXCsa 3€MCJIbHBIX ITpaB
KOPEHHBIX HAPOJIOB;

€)  co3JgaHue MPOIEIYPhl, B COOTBETCTBUU C KOTOPOU CTpaHaM ObLIO Obl HEOOXOAUMO
NpEACTABIATH MECPUOAUYCCKUEC JOKIIaZlbl B OTHOIICHHWU HUX MPOTpeCCa B ACJIC 3allIMTHI ITpaB
KOPEHHBIX HapOJIOB HA 36MJIM U PECYPCHI.

153. Opranmzanmnu O6beanHeHHBIX Harmii u ee cenuain3upoBaHHBIM YUPEKICHUSAM CIETyeT
paccMOTpeTh BOIIPOc 00 OKa3aHUU TEXHUYECKON MOMOIIM FOCY1apCTBAaM M KOPEHHBIM HapoJam
JUISL COAEUCTBUS YPEryIUPOBAaHUIO 36MEJIbHBIX IIPETEH3UN U APYTUX BOIIPOCOB, KACAIOIIMXCS
3€Mellb U PECYPCOB.

154. Opranuzanun O0beauHeHHbIx Hanwmii, ee criennanu3upoBaHHBIM YUPEKACHUSIM U APYTHUM
MEXKIIPAaBUTEIHCTBEHHBIM OPTAHU3AIMAM CIIEAYET 00SCIICUNTh 3alUTY KYJIBTYPHOTO
pa3Ho00pa3usl, TPAIUIUMOHHBIX IEHHOCTEH U 00pa3a KU3HU KOPEHHBIX HAPOJOB MpU
ocyuectBiaeHud [ToBectkn nHg Ha X XI BEK, a TaKKe yUPEKICHUIMU, CO3TAHHBIMU IS €€
OCYILIECTBJICHUS.

155. BepxoBHoMy komuccapy Oprannzauuu O0bennHeHHbIX Hamuii mo npaBaM yenoBexa
CJIEZIyeT PACCMOTPETh BOIPOC 0 cOope NH(OPMALIUK O IPUMEPAX 3EMENBbHBIX COTJIAIICHUN
KOPEHHBIX HapOJOB B LIEJAX COACUCTBUS MOOLIPEHNUIO TEXHUUECKOTIO COTPYJHNYECTBA B ATON
obnactu.

156. T'ocymapcTBam cieayeT mpuiiaraTb MaKCUMaJbHBIE YCHIIUS TI0 00ECTIEYSHUIO JOCTYIa K
3emiIe JIsl TeX KOPEHHBIX HapOI0B, KOTOPhIE€ OBLIN JIMIIIEHBI 36MJIA UM HE UMEIOT JJOCTATOYHOM
3eMJIM U KU3Hb KOTOPBIX 3aBUCUT OT HEE, C TEM YTOOBI FapaHTUPOBATH UX KYJIbTYpPHOE U

MaTCpraJIbHOC Pa3BUTHUC.
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157. KopeHHBIM HapoJaM clieyeT MPUHUMATh y4acTHe B IPUHATHH PELICHUN U
dbopMUpOBaHUM MTOJIUTUKY B OTHOIIEHUU 3€MJTH, PECYPCOB U Pa3BUTHUS Ha MEKIYHAPOTHOM,
pPErHOHAIBHOM, HAIIMOHAJIBHOM M MECTHOM YPOBHSIX.

158. Ha ocHOBe KOHCYNbTaIlMii C KOPEHHBIMU HAPOaMHU MPABUTEIBCTBAM MPEIIaraeTcs
pa3zpaboTarh NPOIEaYphl, CTAHIAPTHI U METOBI JUIsl COCYIIIECTBOBAHUS U COBMECTHOTO
KCIIOJIb30BAaHMS 3€MENb U PECYPCOB C LENBI0 yUeTa TPAJAULIMOHHON IPAKTHUKHA U 3aKOHOB
3EMJIEIIOIb30BaHUs KOPEHHBIX HAPOJIOB.

159. PaccmoTpeHue TUCKpUMUHAIIMOHHBIX aCTIEKTOB 3aKOHOB M MOJIMTHKH, KACAIOIIHXCS
KOPEHHBIX HAapOJOB U UX CBS3H C 3eMJIECH, TOJKHO 3aHSTh JOCTOHHOE MECTO B TTOBECTKE JIHS
BcemupHoii koHepeHIH 1o 60pp0e MPOTUB packu3Ma, pacoOBOW AUCKPUMHUHALINHU, KCEHO(POOHH
Y CBSI3aHHOM C HUMH HETEPIIUMOCTH, KOTOpasi T0JKHA COCTOAThCs B ceHTsA0pe 2001 roga B
OxHo# Adpuke.
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[Ipumeyanus

The relevant paragraphs are as follows:

“The Sub-Commission on Prevention of Discrimination and Protection of Minorities,

Acknowledging that indigenous peoples in many countries have been deprived of their
human rights and fundamental freedoms and that many of the human rights problems
faced by indigenous peoples are linked to the historical and continuing deprivation of
ancestral rights over lands, territories and resources,

Recognizing the profound spiritual, cultural, social and economic relationship that
indigenous people have to their total environment and the urgent need to respect and
recognize the rights of indigenous people to their lands, territories and resources,

Acknowledging that lack of secure land rights, in addition to continued instability of
State land tenure systems and impediments to efforts for the promotion and protection of
indigenous communities and the environment, are imperilling the survival of indigenous
peoples,

Recognizing that United Nations organs and Member States have increasingly
acknowledged that lands and natural resources are essential to the economic and cultural
survival of indigenous peoples, and that some States have enacted legal measures that
uphold indigenous land rights or have established procedures for arriving at legally
binding agreements on indigenous land-related issues,

Mindful of the development of relevant international standards and programmes which
promote and affirm the rights of indigenous peoples to their lands and resources, in
particular, the Indigenous and Tribal Peoples Convention, 1989 (No. 169) of the
International Labour Organization, Agenda 21 adopted by the United Nations Conference
on Environment and Development ..., World Bank Operational Directive 4.20, the draft
Inter-American declaration on the rights of indigenous peoples developed by the
Inter-American Commission on Human Rights of the Organization of American States,
and the draft United Nations declaration on the rights of indigenous peoples,

Recognizing that despite these international and national advances, problems continue to
abound which impede the effective enjoyment of indigenous land rights,
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Recalling that many States in which indigenous peoples live have yet to enact laws or
policies regarding indigenous land claims or in other instances have not provided
adeguate implementing mechanisms concerning indigenous land rights that are mutually
acceptable to the parties concerned.”

2 Communication from Manju Y akthumba, Chairman, Kirat Y akthung Chumlung,

Katmandu, to Mr. John Pace, 5 January 1998.

3 Lionel Caplan, “Tribesin the ethnography of Nepal: some comments on adebate’, in

Nepalese Studies, vol. 17, No. 2 (Katmandu, CNAS, Tribhuvan University, July 1990), cited in
the communication referred to in note 2 above.

4 Robert A. Williams, “Encounters on the frontiers of international human rights law:

redefining the terms of indigenous peoples’ survival in theworld”, Duke Law Journal, 1990,
p. 981.

> James Sakej Henderson, “Mikmagq tenure in Atlantic Canada’, Dalhousie Law Journal,

vol. 18, No. 2, 1995, p. 196.

6 Statement by Eben Hopson, founder of the Inuit Circumpolar Conference (1CC), at the

organizing conference held in Barrow, Alaska, in June 1977, and also contained in a statement
by the ICC representative to the Working Group in 1985.

’ United Nations publication, sales No. E.86.XIV.3.

8 Ibid., paras. 196 and 197.

9 Proposed Inter-American Declaration on the Rights of Indigenous Peoples, approved by

the Inter-American Commission on Human Rights on 26 February 1997.

19 Rodolfo Stavenhagen, “ The status and rights of the indigenous peoples of America’, report

prepared for the Inter-American Commission on Human Rights, July 1991.

' Theviews of early international legal theorists are discussed in Robert Williams, The

American Indian in Western L egal Thought: The Discourses of Conquest, Oxford University
Press, 1990, and “ The Medieval and Renaissance origins of the status of the American Indianin
Western legal thought”, Southern California Law Review, vol. 57, No. 1, 1983, pp. 68-85. See
also S. James Anaya, Indigenous Peoplesin International Law, Oxford University Press, 1996.

2 Quaker Aborigina Affairs Committee, (Canada) Response to Preliminary Working Paper

on Indigenous People and their Relationship to Land (May 1999).
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13 Vine Deloria, Jr., American Indians, American Justice, University of Texas Press, 1983, p.

36. An in-depth exploration of how indigenous languages and conceptions of land affected
treaty negotiations in Canada, can be found in James (Sakej) Y oungblood Henderson, Marjorie
L. Benson & Isobel M. Findlay, Aboriginal Tenure in the Constitution of Canada, Carswell
Thomas Professional Publishing, 1999.

14 Seefor example, S. James Anaya, Indigenous Peoplesin International Law, Oxford

University Press, 1996, p. 22.

> geefor example, J.L. Brierly, The Law of Nations, Oxford University Press, 1960, p. 154.

16 geefor example Delgamuukw v. The Queen, para. 38.

17 Eastern Greenland (Denmark v. Norway), 1933 P.C.I.J. (ser. A/B) No. 53.

8 Western Sahara, Advisory Opinion, 1975 1.C.J. 12. Douglas Sanders, a professor of law at

the University of British Columbia, has described modern condemnation of the doctrine of
terranullius. “The ‘terranullius analysis, with its apparent denial of the existence of the
Aboriginal people, became a potent symbol of the oppressive character of the legal system. The
Pope, on avisit to Australia, expressly condemned the doctrine of ‘terranullius’. The

United Nations Working Group on Indigenous Populations drafted a Declaration of the Rights of
Indigenous Peoples, which specifically condemned ‘terranullius in a preambular paragraph.”
Indigenous and Tribal Peoples: The Right to Live on their Own Land, 12th Commonwealth Law
Conference, Kuala Lumpur, Malaysia, 13-16 September 1999. See also Douglas Sanders, and
others, “Common Law Rulings on the Customary Land Rights of Aboriginal or Indigenous
People”, unpublished paper on file with the Special Rapporteur, 6 August 1999.

19 Reports of the Working Group on Indigenous Populations E/CN.4/Sub.2/1993/29,
E/CN.4/Sub.2/1994/30 and Corr.1, E/CN.4/Sub.2/1995/24 and E/CN.4/Sub.2/1996/21 and
Corr.1. Seealso, Willheim, “Queensland pastoral leases and native title’, Aboriginal Law
Bulletin, vol. 3, No. 89, 1997, p. 20; M. Dodson, “Human rights and extinguishment of native
title”, 1995.

2 See also the Conclusions and Recommendations contained in the Report of the Seminar on

the Effects of Racism and Racia Discrimination on the Social and Economic Relations between
Indigenous Peoples and States, Geneva, 16-20 January 1989 (HR/PUB/89/5).

2L Rodolfo Stavenhagen, op. cit., p. 22. The situation of indigenous peoples of the

Philippinesis addressed in a paper prepared by Donna Gasgonia for the Expert Seminar on
Practical Experiences Regarding Indigenous Land Rights and Claims, Whitehorse, Canada,
24-28 March 1996 (E/CN.4/Sub.2/AC.4/1996/6/Add.1).
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22 Quaker Aboriginal Affairs Committee (Canada), response to preliminary working paper on

indigenous people and their relationship to land (May 1999).

2 KristynaBishop, “Squatters on their own land: San territoriality in western Botswana’

(1998) 31 Comparative and International Law Journa of Southern Africa 92.

2 Communication from Heidi Salmi, Assistant Director, Sdmediggi Ministry of Foreign

Affairs, 30 March 2000; Communication from Mikkel Oskal, Chairman, Mauken Reindeer
Herding District, 3 April 2000.

% Communication from Rev. LevaKila Pat, General Secretary, Papua New Guinea Council

of Churches, 22 April 1998.

% Alan Thein Durning, “Guardians of theland: indigenous peoples and the health of the

Earth”, Worldwatch Paper 112 (December, 1992), pp. 21-22. The Indigenous Peoples Right Act
of 1997 now provides a means for recognition of indigenous land rights. The usefulness of the
Act deserves careful evaluation.

2T bid.

% See Newton, “At the whim of the Sovereign: Aboriginal title reconsidered”, Hastings Law

Journal, vol. 31, No. 1215, 1980; Cohen, “Original Indian title”, Minn L. Rev., vol. 32, 1947;
Smith, “Concept of nativetitle”, Toronto Law Journal, vol. 24, No. 1, 1974; McHugh, “The
constitutional role of the Waitangi Tribunal”, New Zealand Law Journal, vol. 224, No. 3, 1985.

2 Aboriginal title has received considerable scholarly attention in Canada. See, for example,

Kent McNeil, Common Law Aboriginal Title, Oxford, Clarendon Press, 1989; “ The meaning of
Aboriginal title” in Michael Asch, ed., Aboriginal and Treaty Rights in Canada, Vancouver,
UBC Press, 1997; Douglas Sanders, “ The Rights of the Aborigina Peoples of Canada’ (1983)
61 Can. Bar Rev. 314.

% Seereport of the Expert Seminar on Practical Experiences Regarding Indigenous Land

Rights and Claims, loc. cit.

3 Felix Cohen, the foremost scholar of United States law in regard to Indian affairs,

commented on the discriminatory nature of property ownership by Indian tribes: “That there are
peculiar incidents attached even to fee-simple tenure by an Indian tribe is an undoubted fact, and
the explanation of thisfact is probably to be found in the contagion that has emanated from the
concept of aboriginal possession”. Handbook of Federal Indian Law, 1942, p. 291.

¥ SeeP. Joffeand M.E. Turpel, Extinguishment of the Rights of Aboriginal Peoples:
Problems and Alternatives. A comprehensive study by the Royal Commission on Aboriginal
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Peoples (Canada), 3 volumes, June 1995; and Treaty Making in the Spirit of Coexistence: An
Alternative to Extinguishment. A report by the Royal Commission on Aboriginal Peoples,
Ottawa, 1995.

3 SeeVattel, The Law of Nations, Book 1, 1805, chap. XVII1. An account of the
extinguishment policies of Spain, France and England during the colonial period is set forth in
Royce, “American Indian land cessions’, Introduction by Cyrus Thomas, Bureau of American
Ethnology, Eighteenth Annual Report, 1899.

3 348 U.S.272(1995).

% And the United States Government continues to exploit the doctrine to defeat Indian

claims._For example, the Tee-Hit-Ton decision was the basis for the decision of the United
States Court of Federal Claimsin Karuk Tribe of California, et al. v. United States (6 August
1998).

% The Alaska Native Claims Settlement Act and its consequences are discussed in full detail

in Thomas R. Berger, Village Journey: The Report of the Alaska Native Review Commission,
1985. Commissioner Berger presented the report to the thirteenth session of the Working Group
on Indigenous Populations in 1995, on behalf of the Inuit Circumpolar Conference, the
non-governmental organization which sponsored the Commission project.

8 &t Catherines Milling Co. v. Queen, (1888) 14 App. Cas. 46; 2 C.N.L.C. 541; 58 L.J.P.C.
54: 60 L.T. 197; 5 T.L.R. 125, affirming 13 S.C.R. 577.

% Michael Dodson, op. cit.

% «Aborigina and Torres Strait Islander Peoples and Australia s obligations under the

United Nations Convention on the Elimination of All Forms of Racial Discrimination”, a report
submitted by the Aboriginal and Torres Strait Islander Commission to the United Nations
Committee on the Elimination of Racial Discrimination (February, 1999), 4.1.1.

% Committee on the Elimination of Racial Discrimination, Decision (2) 54 on

Australia, 18 March 1999 (A/54/18, para. 21) “Vaidation” refersto validation of certain
non-indigenous titles; the consequence of validation is the arbitrary extinguishment or
impairment of affected native title and the loss of an opportunity to negotiate. “Confirmation of
extinguishment” provisions refer to past acts of extinguishment. A range of previously issued
titles are deemed by the Act to extinguish native title permanently, whether or not such titles
extinguish title at common law. “Primary production upgrade” provisions permit pastoral lease
holders to apply to upgrade their rights to permit a broad range of higher intensity “primary
production activities’ without requirements of consultation or negotiation with affected native
title holders. The restrictions on the right of native title holders to negotiate mean that states and
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territories are entitled to establish regimes for the grant of interests to mining companies and
other developers on terms significantly less favourable to native title holders than before the
amendments.

“L " Roque Roldan Ortega, “Notes on the legal status and recognition of indigenous land rights

in the Amazonian countries’, Report of the Expert Seminar on Practical Experiences Regarding
Indigenous Land Rights and Claims, op. cit. See also Stavenhagen, op. cit.

2 Maria LuisaAcosta, “The State and indigenous lands in the Autonomous Regions: The

case of the Mayagna community of Awas Tingni”, Indigenous Affairs, No. 4, December 1998,
p. 35.

8 Corte Interamericana De Derechos Humos, Caso De La Comunidad Mayagna (Sumo)

Awas Tingni, Sentencia De 1 De Febrero De 2000, para. 60.

“ Comissdo Pro Yanomami Update, No. 101, February 1999.

% Inter-American Commission on Human Rights, Report on the Situation of Human Rights

in Brazil, 1997.

% Comissio Pro Y anomami Update No. 101, February 1999; Conselho Indigenista

Missionario - CIMI, Newsdletter Nos. 354, 356.

4" Communication from Manju Y akthumba, Chairman, Kirat Y akthung Chumlung,

Katmandu, Nepal to Mr. John Pace, 5 January 1998.

8 Seereport of the Working Group on Indigenous Populations on its seventh session

(E/CN.4/Sub.2/1989/36).

%9 Newton, “Indian claims in the courts of the conqueror”, 41 American University Law

Review, vol. 41, No. 753, 1992; Barsh, “Indian claims policy in the United States’, North
Dakota Law Review, vol. 58, No. 7, 1982; Orlando, “Aborigina title claimsin the Indian Claims
Commission: United States v. Dann and its due process implications’, Environmental Affairs,
vol. 13, No. 241, 1986.

% Seefor example, S. Tullberg, R. Coulter and C. Berkey, Indian Law Resource Center,

“Violations of the human rights of the Sioux Nation, the Six Nations Iroquois Confederacy, the
Western Shoshone Nation and the Hopi Nation by the United States of America’, a complaint
communicated to the Commission on Human Rights under the confidential “1503" procedure on
12 March 1980; Petition of Mary and Carrie Dann and the Dann Band of the Western Shoshone
Nation to the Inter-American Commission on Human Rights, 3 April 1993.
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> Petition of Mary and Carrie Dann on behalf of themselves and the Dann Band of the
Western Shoshone Nation against the United States to the Inter-American Commission on
Human Rights (1993).

%2 Response of the United States (9 September 1993).

% Letter from Jorge E. Taiana, Executive Secretary of the Inter-American Commission on

Human Rights, to S. James Anaya and Steven M. Tullberg, Indian Law Resource Center
(28 June 1999).

*  |nter-American Commission on Human Rights Report No. 99/99 (27 September 1999).
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[Ipunoxenue

Relevant legal standards and materials concerning
indigenous lands and resources

The following compilation of standards and materialsis comprised of the most relevant
portions of various legal instruments, draft legal instruments and other relevant materials. It
contains only the main or most important legal materials that pertain to indigenous peoples and
their relationships to land, territories and resources. The purpose of this compilation isto
facilitate understanding of current international standards and of the draft principles contained in
the draft United Nations declaration on the rights of indigenous peoples and the proposed
Inter-American Declaration on the Rights of Indigenous Peoples.

Universal Declaration of Human Rights

Article7

All are equal before the law and are entitled without any discrimination to equal protection
of thelaw. All are entitled to equal protection against any discrimination in violation of this
Declaration and against any incitement to such discrimination.
Article 17

1. Everyone hasthe right to own property alone as well asin association with others.

2. Nooneshall bearbitrarily deprived of his property.

International Convention on the Elimination of All Forms of Racial Discrimination

Article5

In compliance with the fundamental obligationslaid down in article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all itsforms and to
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic
origin, to equality before the law, notably in the enjoyment of the following rights:

(v) Theright to own property alone as well asin association with others;
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Committee on the Elimination of Racial Discrimination General
Recommendation X X111 (51) on the rights of indigenous peoples,
adopted at the Committee' s 1235th meeting, on 18 Auqust 1997

1.  Inthe practice of the Committee on the Elimination of Racial Discrimination, in
particular in the examination of reports of States parties under article 9 of the International
Convention on the Elimination of All Forms of Racial Discrimination, the situation of
indigenous peoples has always been a matter of close attention and concern. In this respect the
Commiittee has consistently affirmed that discrimination against indigenous peoples falls under
the scope of the Convention and that all appropriate means must be taken to combat and
eliminate such discrimination.

2. The Committee, noting that the General Assembly proclaimed the International
Decade of the World' s Indigenous People commencing on 10 December 1994, reaffirms that the
provisions of the International Convention on the Elimination of All Forms of Racial
Discrimination apply to indigenous peoples.

3. The Committeeis conscious of the fact that in many regions of the world indigenous
peoples have been, and are still being, discriminated against and deprived of their human rights
and fundamental freedoms and in particular that they have lost their land and resources to
colonists, commercial companies and State enterprises. Consequently the preservation of their
culture and their historical identity has been and still is jeopardized.

4.  The Committee callsin particular upon States parties to:

(& Recognize and respect indigenous distinct culture, history, language and way of life
as an enrichment of the State's cultural identity and to promote its preservation;

(b) Ensure that members of indigenous peoples are free and equal in dignity and rights
and free from any discrimination, in particular that based on indigenous origin or identity;

(c) Provide indigenous peoples with conditions allowing for a sustainable economic and
social development compatible with their cultural characteristics;

(d) Ensurethat members of indigenous peoples have equal rightsin respect of effective
participation in public life and that no decisions directly relating to their rights and interests are
taken without their informed consent;
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(e) Ensurethat indigenous communities can exercise their rights to practise and
revitalize their cultural traditions and customs and to preserve and to practise their languages.

5.  The Committee especially calls upon States parties to recognize and protect the
rights of indigenous peoples to own, develop, control and use their communal lands, territories
and resources and, where they have been deprived of their lands and territories traditionally
owned or otherwise inhabited or used without their free and informed consent, to take stepsto
return those lands and territories. Only when thisis for factual reasons not possible, should the
right to restitution be substituted by the right to just, fair and prompt compensation. Such
compensation should as far as possible take the form of lands and territories.

6. The Committee further calls upon States parties with indigenous peoplesin their
territories to include in their periodic reports full information on the situation of such peoples,

taking into account all relevant provisions of the Convention.

International Covenant on Civil and Political Rights

Article 27

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practise their own religion, or to use their own
language.

Human Rights Committee

General comment 23, on article 27 of the International Covenant on Civil and Palitical Rights
(fiftieth session, 1994)

3.2 Theenjoyment of the rights to which article 27 relates does not prejudice the
sovereignty and territorial integrity of a State party. At the same time, one or other aspect of the
rights of individuals protected under that article - for example, to enjoy a particular culture - may
consist in away of lifewhich is closely associated with territory and use of its resources. This
may particularly be true of members of indigenous communities constituting a minority.
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7.  With regard to the exercise of the cultural rights protected under article 27, the
Committee observes that culture manifestsitself in many forms, including a particular way of
life associated with the use of land resources, especially in the case of indigenous peoples. That
right may include such traditional activities as fishing or hunting and the right to live in reserves
protected by law. The enjoyment of those rights may require positive legal measures of
protection and measures to ensure the effective participation of members of minority
communities in decisions which affect them.

International Labour Organization Convention No. 169 concerning
Indigenous and Tribal Peoples in Independent Countries (1989)

Article4

1.  Specia measures shall be adopted as appropriate for safeguarding the persons,
institutions, property, labour, cultures and environment of the peoples concerned.

2. Such specia measures shall not be contrary to the freely-expressed wishes of the
peoples concerned.

3. Enjoyment of the general rights of citizenship, without discrimination, shall not be
prejudiced in any way by such special measures.

Article7

The peoples concerned shall have the right to decide their own priorities for the process of
development as it affects their lives, beliefs, institutions and spiritual well-being and the lands
they occupy or otherwise use, and to exercise control, to the extent possible, over their own
economic, social and cultural development. In addition, they shall participate in the formulation,
implementation and evaluation of plans and programmes for national and regiona development
which may affect them directly.

Article 13

1.  Inapplyingthe provisions of this Part of the Convention Governments shall respect
the specia importance for the cultures and spiritual values of the peoples concerned of their
relationship with the lands or territories, or both as applicable, which they occupy or otherwise
use, and in particular the collective aspects of this relationship.
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2. Theuseof theterm “lands’ in articles 15 and 16 shall include the concept of
territories, which covers the total environment of the areas which the peoples concerned occupy
or otherwise use.

Article 14

1.  Therights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognized. In addition, measures shall be taken in
appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively
occupied by them, but to which they have traditionally had access for their subsistence and
traditional activities. Particular attention shall be paid to the situation of nomadic peoples and
shifting cultivators in this respect.

2. Governments shall take steps as necessary to identify the lands which the peoples
concerned traditionally occupy, and to guarantee effective protection of their rights of ownership
and possession.

3. Adequate procedures shall be established within the national legal system to resolve
land claims by the peoples concerned.

Article 15

1.  Therights of the peoples concerned to the natural resources pertaining to their lands
shall be specially safeguarded. These rights include the right of these peoples to participate in
the use, management and conservation of these resources.

2. Incasesinwhich the State retains the ownership of mineral or sub-surface resources
or rights to other resources pertaining to lands, Governments shall establish or maintain
procedures through which they shall consult these peoples, with aview to ascertaining whether
and to what degree their interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining to their lands. The
peoples concerned shall wherever possible participate in the benefits of such activities, and shall
receive fair compensation for any damages which they may sustain as aresult of such activities.

Article 16

1.  Subject to the following paragraphs of this article, the peoples concerned shall not be
removed from the lands which they occupy.



E/CN.4/Sub.2/2000/25
page 71

2. Wheretherelocation of these peoplesis considered necessary as an exceptional
measure, such relocation shall take place only with their free and informed consent. Where their
consent cannot be obtained, such relocation shall take place only following appropriate
procedures established by national laws and regulations, including public inquiries where
appropriate, which provide the opportunity for effective representation of the peoples concerned.

3. Whenever possible, these peoples shall have the right to return to their traditional
lands, as soon as the grounds for relocation cease to exist.

4.  When such return is not possible, as determined by agreement or, in the absence of
such agreement, through appropriate procedures, these peoples shall be provided in al possible
cases with lands of quality and legal status at least equal to that of the lands previously occupied
by them, suitable to provide for their present needs and future development. Where the peoples
concerned express a preference for compensation in money or in kind, they shall be so
compensated under appropriate guarantees.

5. Personsthusrelocated shall be fully compensated for any resulting loss or injury.
Article 17

1.  Procedures established by the peoples concerned for the transmission of land rights
among members of these peoples shall be respected.

2. The peoples concerned shall be consulted whenever consideration is being given to
thelr capacity to alienate their lands or otherwise transmit their rights outside their own
community.

3. Persons not belonging to these peoples shall be prevented from taking advantage of
their customs or of lack of understanding of the laws on the part of their members to secure the
ownership, possession or use of land belonging to them.

Article 18
Adequate penalties shall be established by law for unauthorized intrusion upon, or use of,

the lands of the peoples concerned, and Governments shall take measures to prevent such
offences.
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Article 19

National agrarian programmes shall secure to the peoples concerned treatment equivalent
to that accorded to other sectors of the population with regard to:

(@ The provision of more land for these peoples when they have not the area necessary
for providing the essentials of anormal existence, or for any possible increase in their numbers;

(b) The provision of the means required to promote the devel opment of the lands which
these peoples already possess.

Agenda 21

Report of the United Nations Conference on Environment and Devel opment,
Rio de Janeiro, 3-14 June 1992 (A/CONF.151/26 (val. I11))

Chapter 26, Recognizing and strengthening the role of indigenous people and their communities

Basisfor action

26.1 Indigenous people and their communities have an historical relationship with their
lands and are generally descendants of the original inhabitants of such lands. In the context of
this chapter the term “lands’ is understood to include the environment of the areas which the
people concerned traditionally occupy. Indigenous people and their communities represent a
significant percentage of the global population. They have developed over many generations a
holistic traditional scientific knowledge of their lands, natural resources and environment.
Indigenous people and their communities shall enjoy the full measure of human rights and
fundamental freedoms without hindrance or discrimination. Their ability to participate fully in
sustainable devel opment practices on their lands has tended to be limited as aresult of factors of
an economic, social and historical nature. In view of the interrelationship between the natural
environment and its sustainable development and the cultural, social, economic and physical
well-being of indigenous people, national and international efforts to implement environmentally
sound and sustainable development should recognize, accommodate, promote and strengthen the
role of indigenous people and their communities.

26.2 Some of the goals inherent in the objectives and activities of this programme area are
already contained in such international legal instruments as the ILO Indigenous and Tribal
Peoples Convention (No. 169) and are being incorporated into the draft universal declaration on
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indigenous rights, being prepared by the United Nations Working Group on Indigenous
Populations. The Internationa Y ear of the World' s Indigenous People (1993), proclaimed by the
General Assembly in itsresolution 45/164 of 18 December 1990, presents a timely opportunity
to mobilize further international technical and financial cooperation.

Objectives

26.3 In full partnership with indigenous people and their communities, Governments and,
where appropriate, intergovernmental organizations should aim at fulfilling the following
objectives:

(8 Establishment of a processto empower indigenous people and their communities
through measures that include:

(1) Adoption or strengthening of appropriate policies and/or legal instruments at
the national level;

(i) Recognition that the lands of indigenous people and their communities
should be protected from activities that are environmentally unsound or that
the indigenous peopl e concerned consider to be socially and culturally
Inappropriate;

(iii) Recognition of their values, traditional knowledge and resource management
practices with aview to promoting environmentally sound and sustainable
development;

(iv) Recognition that traditional and direct dependence on renewable resources
and ecosystems, including sustainable harvesting, continues to be essential
to the cultural, economic and physical well-being of indigenous people and
their communities,

(v) Development and strengthening of national dispute-resolution arrangements
in relation to settlement of land and resource-management concerns,

(vi) Support for aternative environmentally sound means of production to
ensure a range of choices on how to improve their quality of life so that they
effectively participate in sustainable development;

(vii) Enhancement of capacity-building for indigenous communities, based on the
adaptation and exchange of traditional experience, knowledge and
resource-management practices, to ensure their sustainable devel opment;

(b) Establishment, where appropriate, of arrangements to strengthen the active
participation of indigenous people and their communities in the national formulation of policies,
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laws and programmes relating to resource management and other development processes that
may affect them, and their initiation of proposals for such policies and programmes;

(c) Involvement of indigenous people and their communities at the national and local
levels in resource management and conservation strategies and other relevant programmes
established to support and review sustainable devel opment strategies, such as those suggested in
other programme areas of Agenda 21.

Activities

26.4 Some indigenous people and their communities may require, in accordance with
national legislation, greater control over their lands, self-management of their resources,
participation in development decisions affecting them, including, where appropriate,
participation in the establishment or management of protected areas. The following are some of
the specific measures which Governments could take:

(@ Consider theratification and application of existing international conventions
relevant to indigenous people and their communities (where not yet done) and provide support
for the adoption by the General Assembly of a declaration on indigenous rights;

(b) Adopt or strengthen appropriate policies and/or legal instruments that will protect
indigenous intellectual and cultural property and the right to preserve customary and

administrative systems and practices.

World Bank Operational Directive 4.20 (September 1991)

(Note: The World Bank isin the process of revising Operational Directive 4.20)
Contents

15. The development plan should be prepared in tandem with the preparation of the main
investment. In many cases, proper protection of the rights of indigenous people will require the
implementation of special project components that may lie outside the primary project’s
objectives. These components can include activities related to health and nutrition, productive
infrastructure, linguistic and cultural preservation, entitlement to natural resources, and
education. The project component for indigenous people’ s development should include the
following elements, as needed:
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(@ Lega Framework ... (ii) the ability of such groupsto obtain access to and effectively
use the legal system to defend their rights. Particular attention should be given to the rights of
indigenous peoples to use and devel op the lands that they occupy, to be protected against illegal
intruders, and to have access to natural resources (such as forests, wildlife, and water) vital to
their subsistence and reproduction.

(c) Land Tenure. When local legislation needs strengthening, the Bank should offer to
advise and assist the borrower in establishing legal recognition of the customary or traditional
land tenure systems of indigenous peoples. Where the traditional lands of indigenous peoples
have been brought by law into the domain of the State and where it isinappropriate to convert
traditional rights into those of legal ownership, alternative arrangements should be implemented
to grant long-term, renewabl e rights of custodianship and use to indigenous peoples. These steps
should be taken before the initiation of other planning steps that may be contingent on
recognized land titles.

Preparation

17. If itisagreed inthe IEPS (Initial Executive Project Summary) meeting that specia action
is needed, the indigenous peoples devel opment plan or project component should be developed
during project preparation. As necessary, the Bank should assist the borrower in preparing terms
of reference and should provide specialized technical assistance (see para. 12). Early
involvement of anthropologists and local NGOs with expertise in matters related to indigenous
peoplesisauseful way to identify mechanisms for effective participation and local devel opment
opportunities. In aproject that involves the land rights of indigenous peoples, the Bank should
work with the borrower to clarify the steps needed for putting land tenure on aregular footing as
early as possible, since land disputes frequently lead to delays in executing measures that are
contingent on proper land titles (see para. 15 (c)).

United Nations draft declaration on the rights of indigenous peoples

Article 10

Indigenous peoples shall not be forcibly removed from their lands or territories. No
relocation shall take place without the free and informed consent of the indigenous peoples
concerned and after agreement on just and fair compensation and, where possible, with the
option of return.
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Article12

Indigenous peoples have the right to practise and revitalize their cultural traditions and
customs. Thisincludes the right to maintain, protect and develop the past, present and future
manifestations of their cultures, such as archaeological and historical sites, artifacts, designs,
ceremonies, technologies and visual and performing arts and literature, as well as the right to the
restitution of cultural, intellectual, religious and spiritual property taken without their free and
informed consent or in violation of their laws, traditions and customs.

Article 13

Indigenous peoples have the right to manifest, practise, develop and teach their spiritual
and religious traditions, customs and ceremonies; the right to maintain, protect, and have access
in privacy to their religious and cultural sites; the right to the use and control of ceremonial
objects; and the right to the repatriation of human remains.

States shall take effective measures, in conjunction with the indigenous peopl es concerned,
to ensure that indigenous sacred places, including burial sites, are preserved, respected and
protected.

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and
material relationship with the lands, territories, waters and coastal seas and other resources which
they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities
to future generations in this regard.

Article 26

Indigenous peoples have the right to own, develop, control and use the lands and
territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora
and fauna and other resources which they have traditionally owned or otherwise occupied or
used. Thisincludesthe right to the full recognition of their laws, traditions and customs,
land-tenure systems and institutions for the development and management of resources, and the
right to effective measures by States to prevent any interference with, alienation of or
encroachment upon these rights.
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Article 27

Indigenous peoples have the right to the restitution of the lands, territories and resources
which they have traditionally owned or otherwise occupied or used, and which have been
confiscated, occupied, used or damaged without their free and informed consent. Wherethisis
not possible, they have the right to just and fair compensation. Unless otherwise freely agreed
upon by the peoples concerned, compensation shall take the form of lands, territories and
resources equal in quality, size and legal status.

Article 28

Indigenous peoples have the right to the conservation, restoration and protection of the
total environment and the productive capacity of their lands, territories and resources, as well as
to assistance for this purpose from States and through international cooperation. Military
activities shall not take place in the lands and territories of indigenous peoples, unless otherwise
freely agreed upon by the peoples concerned.

States shall take effective measures to ensure that no storage or disposal of hazardous
materials shall take place in the lands and territories of indigenous peoples.

States shall also take effective measures to ensure, as needed, that programmes for
monitoring, maintaining and restoring the health of indigenous peoples, as devel oped and
implemented by the peoples affected by such materials, are duly implemented.

Article 29

Indigenous peoples are entitled to the recognition of the full ownership, control and
protection of their cultural and intellectual property.

They have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources, seeds,
medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and
visual and performing arts.

Article 30
Indigenous peoples have the right to determine and develop priorities and strategies for the

development or use of their lands, territories and other resources, including the right to require
that States obtain their free and informed consent prior to the approval of any project affecting
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their lands, territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources. Pursuant to agreement with the
indigenous peoples concerned, just and fair compensation shall be provided for any such
activities and measures taken to mitigate adverse environmental, economic, social, cultural or
spiritua impact.

Proposed Inter-American declaration on the rights of indigenous peoples

Approved by the Inter-American Commission on Human Rights on 26 February 1997

Article VII. Right to cultura integrity

1.  Indigenous peoples have theright to their cultural integrity, and their historical and
archaeological heritage, which are important both for their survival aswell asfor the identity of
their members.

2. Indigenous peoples are entitled to restitution in respect of the property of which they
have been dispossessed, and where that is not possible, compensation on a basis not less
favourable than the standard of international law.

3. The States shall recognize and respect indigenous ways of life, customs, traditions,
forms of social, economic and political organization, institutions, practices, beliefs and values,

use of dress, and languages.

Right to environmental protection

Article 13

1.  Indigenous peoples have the right to a safe and healthy environment, which isan
essential condition for the enjoyment of the right to life and collective well-being.

2. Indigenous peoples have the right to be informed of measures which will affect their
environment, including information that ensures their effective participation in actions and
policies that might affect it.

3. Indigenous peoples shall have the right to conserve, restore and protect their
environment, and the productive capacity of their lands, territories and resources.
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4.  Indigenous peoples have the right to participate fully in formulating, planning,
managing and applying governmental programmes of conservation of their lands, territories and
resources.

5. Indigenous peoples have the right to assistance from their States for purposes of
environmental protection, and may receive assistance from international organizations.

6.  The States shall prohibit and punish, and shall impede jointly with the indigenous
peoples, the introduction, abandonment, or deposit of radioactive materials or residues, toxic
substances and garbage in contravention of legal provisions; as well as the production,
introduction, transportation, possession or use of chemical, biological and nuclear weaponsin
indigenous aress.

7.  When a State declares an indigenous territory as protected area, any lands, territories
and resources under potential or actual claim by indigenous peoples, conservation areas shall not
be subject to any natural resource development without the informed consent and participation of
the peoples concerned.

Traditional forms of ownership and cultural survival. Rightsto land, territories and resources

Article 18

1.  Indigenous peoples have the right to the legal recognition of their varied and specific
forms and modalities of their control, ownership, use and enjoyment of territories and property.

2. Indigenous peoples have the right to the recognition of their property and ownership
rights with respect to lands, territories and resources they have historically occupied, aswell as
to the use of those to which they have historically had access for their traditional activities and
livelihood.

3.(1) Subject to 3.ii, where property and user rights of indigenous peoples arise from
rights existing prior to the creation of those States, the States shall recognize
the titles of indigenous peoples relative thereto as permanent, exclusive,
inalienable, imprescriptible and indefeasible.

(i) Such titles may only be changed by mutual consent between the State and
respective indigenous peoples when they have full knowledge and appreciation
of the nature or attributes of such property.

(iii) Nothing in 3.i shall be construed as limiting the right of indigenous
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peoples to attribute ownership within the community in accordance with
their customs, traditions, uses and traditional practices, nor shall it affect
any collective community rights over them.

4.  Indigenous peoples have the right to an effective legal framework for the protection
of their rights with respect to the natural resources on their lands, including the ability to use,
manage, and conserve such resources; and with respect to traditional uses of their lands, interests
in lands, and resources, such as subsistence.

5.  Inthe event that ownership of the minerals or resources of the subsoil pertainsto the
State or that the State has rights over other resources on the lands, the Governments must
establish or maintain procedures for the participation of the peoples concerned in determining
whether the interests of these people would be adversely affected and to what extent, before
undertaking or authorizing any programme for planning, prospecting or exploiting existing
resources on their lands. The peoples concerned shall participate in the benefits of such
activities, and shall receive compensation, on a basis not less favourable than the standard of
international law for any loss which they may sustain as aresult of such activities.

6. Unlessexceptiona and justified circumstances so warrant in the public interest, the
States shall not transfer or relocate indigenous peoples without the free, genuine, public and
informed consent of those peoples, but in al cases with prior compensation and prompt
replacement of lands taken, which must be of similar or better quality and which must have the
same lega status; and with guarantee of the right to return if the causes that gave rise to the
displacement cease to exist.

7. Indigenous peoples have the right to the restitution of the lands, territories and
resources which they have traditionally owned or otherwise occupied or used, and which have
been confiscated, occupied, used or damaged, or when restitution is not possible, theright to
compensation on a basis not less favourable than the standard of international law.

8.  The States shall take all measures, including the use of law enforcement
mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands by
unauthorized persons to take possession or make use of them. The States shall give maximum
priority to the demarcation and recognition of properties and areas of indigenous use.
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