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1. The relevant paragraphs are as follows:�

  Commission on Prevention of Discrimination and Protection of -The Sub
, Minorities�

   that indigenous peoples in many countries have been deprived of their Acknowledging
human rights and fundamental freedoms and that many of the human rights problems faced 
by indigenous peoples are linked to the historical and continuing deprivation of ancestral 
rights over lands, territories and resources, �

   the profound spiritual, cultural, social and economic relationship that Recognizing
indigenous people have to their total environment and the urgent need to respect and 
recognize the rights of indigenous people to their lands, territories and resources, �

   State  that lack of secure land rights, in addition to continued instability ofAcknowledging
land tenure systems and impediments to efforts for the promotion and protection of 
indigenous communities and the environment, are imperilling the survival of indigenous 
peoples, �

  asingly  that United Nations organs and Member States have increRecognizing
acknowledged that lands and natural resources are essential to the economic and cultural 
survival of indigenous peoples, and that some States have enacted legal measures that 
uphold indigenous land rights or have established procedures for arriving at legally 
binding agreements on indigenous land-related issues, �

   of the development of relevant international standards and programmes which Mindful
promote and affirm the rights of indigenous peoples to their lands and resources, in 
particular, the Indigenous and Tribal Peoples Convention, 1989 (No. 169) of the 
International Labour Organization, Agenda 21 adopted by the United Nations Conference 
on Environment and Development , World Bank Operational Directive 4.20, the draft 
Inter-American declaration on the rights of indigenous peoples developed by the 
Inter-American Commission on Human Rights of the Organization of American States, 
and the draft United Nations declaration on the rights of indigenous peoples, �

  tional and national advances, problems continue to  that despite these internaRecognizing
abound which impede the effective enjoyment of indigenous land rights, �

   that many States in which indigenous peoples live have yet to enact laws or Recalling
policies regarding indigenous land claims or in other instances have not provided adequate 
implementing mechanisms concerning indigenous land rights that are mutually acceptable 
to the parties concerned.�

2. Communication from Manju Yakthumba, Chairman, Kirat Yakthung Chumlung, Katmandu, to 
Mr. John Pace, 5 January 1998. 

, in some comments on a debate:  Tribes in the ethnography of NepalLionel Caplan, . 3
, cited in )1990Katmandu, CNAS, Tribhuvan University, July  (2 ., No17 ., volNepalese Studies

the communication referred to in note 2 above. 

4. Robert A. Williams, Encounters on the frontiers of international human rights law: edefining 
.981. , p1990, Duke Law Journal, survival in the worldthe terms of indigenous peoples�
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. , volournalDalhousie Law J, Mikmaq tenure in Atlantic CanadaJames Sakej Henderson, . 5
18, No. 2, 1995, p. 196. 

6. Statement by Eben Hopson, founder of the Inuit Circumpolar Conference (ICC), at the 
organizing conference held in Barrow, Alaska, in June 1977, and also contained in a statement 
by the ICC representative to the Working Group in 1985.  

7. United Nations publication, sales No. E.86.XIV.3. 

.197 and 196. , paras.Ibid. 8 

9. Proposed Inter-American Declaration on the Rights of Indigenous Peoples, approved by the 
Inter-American Commission on Human Rights on 26 February 1997. 

10.Rodolfo Stavenhagen, The status and rights of the indigenous peoples of America , report 
prepared for the Inter-American Commission on Human Rights, July 1991. 

The The views of early international legal theorists are discussed in Robert Williams, .11
, Oxford University The Discourses of Conquest:  American Indian in Western Legal Thought

Press, 1990, and The Medieval and Renaissance origins of the status of the American Indian in 
See .  85-68. , pp1983, 1. , No57. , volSouthern California Law Review, Western legal thought

.1996, Oxford University Press, Indigenous Peoples in International LawJames Anaya, . also S 

12.Quaker Aboriginal Affairs Committee, (Canada) Response to Preliminary Working Paper on 
Indigenous People and their Relationship to Land (May 1999).�

. , p1983, University of Texas Press, American Indians, American Justice, .Vine Deloria, Jr. 13
36.An in-depth exploration of how indigenous  languages and conceptions of land affected 
treaty negotiations in Canada, can be found in James (Sakej) Youngblood Henderson, Marjorie 

, Carswell Aboriginal Tenure in the Constitution of CanadaFindlay,  .Benson & Isobel M. L
Thomas Professional Publishing, 1999. 

, Oxford Indigenous Peoples in International LawJames Anaya, . See for example, S.14
University Press, 1996, p. 22. 

.154. , p1960, Oxford University Press, The Law of NationsBrierly, . L.See for example, J�.15 

. 38. , paraThe Queen. Delgamuukw v See for example 16 

.53. No) B/A. ser. (J.I.C. P1933, )Norway. Denmark v(Eastern Greenland . 17�

18. Western Sahara, Advisory Opinion, 1975 I.C.J. 12.  Douglas Sanders, a professor of law at 
 the University of British Columbia, has described modern condemnation of the doctrine of

 of the analysis, with its apparent denial of the existenceterra nulliusThe .  nullius terra
Aboriginal people, became a potent symbol of the oppressive character of the legal system.  The 
Pope, on a visit to Australia, expressly condemned the doctrine of terra nullius .  The 
United Nations Working Group on Indigenous Populations drafted a Declaration of the Rights 

in a preambular terra nulliusof Indigenous Peoples, which specifically condemned 
th 12, The Right to Live on their Own Land:  Indigenous and Tribal Peoples.paragraph

Commonwealth Law Conference, Kuala Lumpur, Malaysia, 13-16 September 1999.  See also 
Douglas Sanders, and others, Common Law Rulings on the Customary Land Rights of 
Aboriginal or Indigenous People , unpublished paper on file with the Special Rapporteur, 6 
August 1999. 
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19. Reports of the Working Group on Indigenous Populations E/CN.4/Sub.2/1993/29, 
E/CN.4/Sub.2/1994/30 and Corr.1, E/CN.4/Sub.2/1995/24 and E/CN.4/Sub.2/1996/21 and 

Aboriginal Law , Queensland pastoral leases and native titleSee also, Willheim, .  1.Corr
Human rights and extinguishment of native dson, Do. ; M20. , p1997, 89. , No3. , volBulletin

title , 1995.�

20. See also the Conclusions and Recommendations contained in the Report of the Seminar on 
the Effects of Racism and Racial Discrimination on the Social and Economic Relations between 
Indigenous Peoples and States, Geneva, 16-20 January 1989 (HR/PUB/89/5). 

21. Rodolfo Stavenhagen, op. cit., p. 22.  The situation of indigenous peoples of the Philippines 
is addressed in a paper prepared by Donna Gasgonia for the Expert Seminar on Practical 
Experiences Regarding Indigenous Land Rights and Claims, Whitehorse, Canada, 
24-28 March 1996 (E/CN.4/Sub.2/AC.4/1996/6/Add.1). 

22. Quaker Aboriginal Affairs Committee (Canada), response to preliminary working paper on 
indigenous people and their relationship to land (May 1999). 

San territoriality in western Botswana:  Squatters on their own landKristyna Bishop, . 23
. 92Comparative and International Law Journal of Southern Africa 31 )1998( 

24. Communication from Heidi Salmi, Assistant Director, Smediggi Ministry of Foreign 
Affairs,  30 March 2000; Communication from Mikkel Oskal, Chairman, Mauken Reindeer 
Herding District, 3 April 2000. 

25. Communication from Rev. Leva Kila Pat, General Secretary, Papua New Guinea Council of 
Churches, 22 April 1998. 

26. Alan Thein Durning, Guardians of the land:  indigenous peoples and the health of the 
Earth , Worldwatch Paper 112 (December, 1992), pp. 21-22.  The Indigenous Peoples Right Act 
of 1997 now provides a means for recognition of indigenous land rights.  The usefulness of the 
Act deserves careful evaluation. 

27. Ibid.�

Hastings Law , Aboriginal title reconsidered:  At the whim of the SovereignSee Newton, . 28
; 1947, 32. , vol.Rev. Minn L, Original Indian title; Cohen, 1980, 1215. , No31. , volJournal

The ; McHugh, 1974, 1. , No24. , volToronto Law Journal,  of native titleConceptSmith, 
.1985, 3. , No224. , volNew Zealand Law Journal, constitutional role of the Waitangi Tribunal 

29. Aboriginal title has received considerable scholarly attention in Canada. See, for example, 
The meaning of; 1989, Oxford, Clarendon Press, Common Law Aboriginal TitleKent McNeil,  
, Vancouver, Aboriginal and Treaty Rights in Canada, .in Michael Asch, edAboriginal title

) 1983(eoples of CanadaThe Rights of the Aboriginal P;  Douglas Sanders, 1997UBC Press, 
.314. Bar Rev. Can 61

30. See report of the Expert Seminar on Practical Experiences Regarding Indigenous Land 
Rights and Claims, loc. cit.

31. Felix Cohen, the foremost scholar of United States law in regard to Indian affairs, 
commented on the discriminatory nature of property ownership by Indian tribes:  That there 
are peculiar incidents attached even to fee-simple tenure by an Indian tribe is an undoubted fact, 
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and the explanation of this fact is probably to be found in the contagion that has emanated from 
.291. , p1942, Handbook of Federal Indian Law.  the concept of aboriginal possession 

:  Extinguishment of the Rights of Aboriginal PeoplesTurpel, . E.Joffe and M. See P. 32
e Royal Commission on Aboriginal A comprehensive study by th.  Problems and Alternatives

An :  Treaty Making in the Spirit of Coexistence; and 1995 volumes, June 3, )Canada (Peoples
, A report by the Royal Commission on Aboriginal Peoples.  Alternative to Extinguishment

Ottawa, 1995. 

An account of the .  XVIII. , chap1805, 1, Book tionsThe Law of NaSee Vattel, . 33
extinguishment policies of Spain, France and England during the colonial period is set forth in 
Royce, American Indian land cessions , Introduction by Cyrus Thomas, Bureau of American 
Ethnology, Eighteenth Annual Report, 1899. 

34. 348 U.S. 272 (1995). 

 .And the United States Government continues to exploit the doctrine to defeat Indian claims. 35
 decision was the basis for the decision of the United States Court Ton-Hit-TeeFor example, the  

).1998 August 6 (United States. v. Karuk Tribe of California, et alaims in of Federal Cl 

36. The Alaska Native Claims Settlement Act and its consequences are discussed in full detail 
, onThe Report of the Alaska Native Review Commissi:  Village JourneyBerger, . in Thomas R

1985.  Commissioner Berger presented the report to the thirteenth session of the Working Group 
on Indigenous Populations in 1995, on behalf of the Inuit Circumpolar Conference, the 
non-governmental organization which sponsored the Commission project. 

. C.P.J. L58; 541. C.L.N. C2; 46. Cas.  App14) 1888(, Queen. v. Catherines Milling Co. St. 73
54; 60 L.T. 197; 5 T.L.R. 125, affirming 13 S.C.R. 577. 

38. Michael Dodson, op. cit. 

39. Aboriginal and Torres Strait Islander Peoples and Australia s obligations under the 
United Nations Convention on the Elimination of All Forms of Racial Discrimination , a report 
submitted by the Aboriginal and Torres Strait Islander Commission to the United Nations 
Committee on the Elimination of Racial Discrimination (February, 1999), 4.1.1. 

40. Committee on the Elimination of Racial Discrimination, Decision (2) 54 on 
Australia, 18 March 1999 (A/54/18, para. 21) Validation refers to validation of certain 
non-indigenous titles; the consequence of validation is the arbitrary extinguishment or 
impairment of affected native title and the loss of an opportunity to negotiate.  Confirmation of 
extinguishment provisions refer to past acts of extinguishment.  A range of previously issued 
titles are deemed by the Act to extinguish native title permanently, whether or not such titles 
extinguish title at common law.  Primary production upgrade provisions permit pastoral lease 
holders to apply to upgrade their rights to permit a broad range of higher intensity primary 
production activities without requirements of consultation or negotiation with affected native 
title holders.  The restrictions on the right of native title holders to negotiate mean that states 
and territories are entitled to establish regimes for the grant of interests to mining companies 
and other developers on terms significantly less favourable to native title holders than before 
the amendments. 

41. Roque Roldn Ortega, Notes on the legal status and recognition of indigenous land rights 
in the Amazonian countries , Report of the Expert Seminar on Practical Experiences Regarding 
Indigenous Land Rights and Claims, op. cit. See also Stavenhagen, op. cit. 
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42. Maria Luisa Acosta, The State and indigenous lands in the Autonomous Regions:  The case 
.35. , p1998, December 4. , NoIndigenous Affairs, f Awas Tingniof the Mayagna community o 

43. Corte Interamericana De Derechos Humos, Caso De La Comunidad Mayagna (Sumo) 
Awas Tingni, Sentencia De 1 De Febrero De 2000, para. 60. 

.9991, February 101. , NoUpdateo Pro Yanomami Comiss. 44 

Report on the Situation of Human Rights in American Commission on Human Rights, -Inter. 45
.1997, Brazil 

; Conselho Indigenista 1999, February 101.  NoUpdateo Pro Yanomami Comiss. 46
Missionrio - CIMI, Newsletter Nos. 354, 356. 

47. Communication from Manju Yakthumba, Chairman, Kirat Yakthung Chumlung, Katmandu, 
Nepal to Mr. John Pace, 5 January 1998. 

48. See report of the Working Group on Indigenous Populations on its seventh session 
(E/CN.4/Sub.2/1989/36). 

American University Law  41, he conquerorIndian claims in the courts of tNewton, . 49
North , Indian claims policy in the United States; Barsh, 1992, 753. , No41. , volReview

Aboriginal title claims in the Indian ; Orlando, 1982, 7. , No58. , volDakota Law Review
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Annex 
 

Relevant legal standards and matoncerningerials c�

indigenous lands and resources 

 The following compilation of standards and materials is comprised of the most relevant 
portions of various legal instruments, draft legal instruments and other relevant materials.  It 
contains only the main or most important legal materials that pertain to indigenous peoples and 
their relationships to land, territories and resources.  The purpose of this compilation is to facilitate 
understanding of current international standards and of the draft principles contained in the draft 
United Nations declaration on the rights of indigenous peoples and the proposed Inter-American 
Declaration on the Rights of Indigenous Peoples. 

Universal Declaration of Human Rights 

 7cle Arti 

 All are equal before the law and are entitled without any discrimination to equal protection 
of the law.  All are entitled to equal protection against any discrimination in violation of this 
Declaration and against any incitement to such discrimination. 

 17Article  

 1. Everyone has the right to own property alone as well as in association with others. 

 2. No one shall be arbitrarily deprived of his property. 

International Convention on the Elimination of All Forms of Racial Discrimination 

 5Article  

 In compliance with the fundamental obligations laid down in article 2 of this Convention, 
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to 
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, 
to equality before the law, notably in the enjoyment of the following rights:  

 ... 

 (v) The right to own property alone as well as in association with others; 

 ...  
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on GeneralCommittee on the Elimination of Racial Discriminati 

on the rights of indigenous peoples,) 51(Recommendation XXIII  

1997 August 18th meeting, on 1235s adopted at the Committee�

 1. In the practice of the Committee on the Elimination of Racial Discrimination, in 
particular in the examination of reports of States parties under article 9 of the International 
Convention on the Elimination of All Forms of Racial Discrimination, the situation of indigenous 
peoples has always been a matter of close attention and concern.  In this respect the Committee has 
consistently affirmed that discrimination against indigenous peoples falls under the scope of the 
Convention and that all appropriate means must be taken to combat and eliminate such 
discrimination. 

 2. The Committee, noting that the General Assembly proclaimed the International 

provisions of the International Convention on the Elimination of All Forms of Racial 
Discrimination apply to indigenous peoples. 

 3. The Committee is conscious of the fact that in many regions of the world 
indigenous peoples have been, and are still being, discriminated against and deprived of their 
human rights and fundamental freedoms and in particular that they have lost their land and 
resources to colonists, commercial companies and State enterprises.  Consequently the preservation 
of their culture and their historical identity has been and still is jeopardized. 

 4. The Committee calls in particular upon States parties to: 

 (a) Recognize and respect indigenous distinct culture, history, language and way of life 
 

 (b) Ensure that members of indigenous peoples are free and equal in dignity and rights 
and free from any discrimination, in particular that based on indigenous origin or identity; 

 (c) Provide indigenous peoples with conditions allowing for a sustainable economic 
and social development compatible with their cultural characteristics; 

 (d) Ensure that members of indigenous peoples have equal rights in respect of effective 
participation in public life and that no decisions directly relating to their rights and interests are 
taken without their informed consent; 

 (e) Ensure that indigenous communities can exercise their rights to practise and 
revitalize their cultural traditions and customs and to preserve and to practise their languages. 

 5. The Committee especially calls upon States parties to recognize and protect the 
rights of indigenous peoples to own, develop, control and use their communal lands, territories and 
resources and, where they have been deprived of their lands and territories traditionally owned or 
otherwise inhabited or used without their free and informed consent, to take steps to return those 
lands and territories.  Only when this is for factual reasons not possible, should the right to 
restitution be substituted by the right to just, fair and prompt compensation.  Such compensation 
should as far as possible take the form of lands and territories. 
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 6. The Committee further calls upon States parties with indigenous peoples in their 
territories to include in their periodic reports full information on the situation of such peoples, 
taking into account all relevant provisions of the Convention. 

International Covenant on Civil and Political Rights 

27Article  

 In those States in which ethnic, religious or linguistic minorities exist, persons belonging to 
such minorities shall not be denied the right, in community with the other members of their group, 
to enjoy their own culture, to profess and practise their own religion, or to use their own language.  

Human Rights Committee 

 of the International27, on article 23General comment  

)1994fiftieth session,  (Covenant on Civil and Political Rights 

 ... 

 3.2 The enjoyment of the rights to which article 27 relates does not prejudice the 
sovereignty and territorial integrity of a State party.  At the same time, one or other aspect of the 
rights of individuals protected under that article - for example, to enjoy a particular culture - may 
consist in a way of life which is closely associated with territory and use of its resources.  This 
may particularly be true of members of indigenous communities constituting a minority. 

 ... 

 7. With regard to the exercise of the cultural rights protected under article 27, the 
Committee observes that culture manifests itself in many forms, including a particular way of life 
associated with the use of land resources, especially in the case of indigenous peoples.  That right 
may include such traditional activities as fishing or hunting and the right to live in reserves 
protected by law.  The enjoyment of those rights may require positive legal measures of protection 
and measures to ensure the effective participation of members of minority communities in 
decisions which affect them. 

 concerning169. International Labour Organization Convention No 

)1989(Indigenous and Tribal Peoples in Independent Countries �

 4Article  

 1. Special measures shall be adopted as appropriate for safeguarding the persons, 
institutions, property, labour, cultures and environment of the peoples concerned. 

 2. Such special measures shall not be contrary to the freely-expressed wishes of the 
peoples concerned. 

 3. Enjoyment of the general rights of citizenship, without discrimination, shall not be 
prejudiced in any way by such special measures. 

�
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 7Article  

 The peoples concerned shall have the right to decide their own priorities for the process of 
development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they 
occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, 
social and cultural development.  In addition, they shall participate in the formulation, 
implementation and evaluation of plans and programmes for national and regional development 
which may affect them directly. 

 13Article  

 1. In applying the provisions of this Part of the Convention Governments shall respect 
the special importance for the cultures and spiritual values of the peoples concerned of their 
relationship with the lands or territories, or both as applicable, which they occupy or otherwise use, 
and in particular the collective aspects of this relationship. 

 2. 6 shall include the concept of 
territories, which covers the total environment of the areas which the peoples concerned occupy or 
otherwise use. 

 14Article  

 1. The rights of ownership and possession of the peoples concerned over the lands 
which they traditionally occupy shall be recognized.  In addition, measures shall be taken in 
appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively 
occupied by them, but to which they have traditionally had access for their subsistence and 
traditional activities.  Particular attention shall be paid to the situation of nomadic peoples and 
shifting cultivators in this respect. 

 2. Governments shall take steps as necessary to identify the lands which the peoples 
concerned traditionally occupy, and to guarantee effective protection of their rights of ownership 
and possession. 

 3. Adequate procedures shall be established within the national legal system to resolve 
land claims by the peoples concerned. 

Article 15  

 1. The rights of the peoples concerned to the natural the right of these peoples to 
participate in the use, management and conservation of these resources pertaining to their lands 
shall be specially safeguarded.  These rights include resources. 

 2. In cases in which the State retains the ownership of mineral or sub-surface 
resources or rights to other resources pertaining to lands, Governments shall establish or maintain 
procedures through which they shall consult these peoples, with a view to ascertaining whether and 
to what degree their interests would be prejudiced, before undertaking or permitting any 
programmes for the exploration or exploitation of such resources pertaining to their lands.  The 
peoples concerned shall wherever possible participate in the benefits of such activities, and shall 
receive fair compensation for any damages which they may sustain as a result of such activities. 
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Article 16  

 1. Subject to the following paragraphs of this article, the peoples concerned shall not 
be removed from the lands which they occupy. 

 2. Where the relocation of these peoples is considered necessary as an exceptional 
measure, such relocation shall take place only with their free and informed consent.  Where their 
consent cannot be obtained, such relocation shall take place only following appropriate procedures 
established by national laws and regulations, including public inquiries where appropriate, which 
provide the opportunity for effective representation of the peoples concerned. 

 3. Whenever possible, these peoples shall have the right to return to their traditional 
lands, as soon as the grounds for relocation cease to exist. 

 4. When such return is not possible, as determined by agreement or, in the absence of 
such agreement, through appropriate procedures, these peoples shall be provided in all possible 
cases with lands of quality and legal status at least equal to that of the lands previously occupied 
by them, suitable to provide for their present needs and future development.  Where the peoples 
concerned express a preference for compensation in money or in kind, they shall be so 
compensated under appropriate guarantees. 

 5. Persons thus relocated shall be fully compensated for any resulting loss or injury. 

Article 17  

 1. Procedures established by the peoples concerned for the transmission of land rights 
among members of these peoples shall be respected. 

 2. The peoples concerned shall be consulted whenever consideration is being given to 
their capacity to alienate their lands or otherwise transmit their rights outside their own 
community. 

 3. Persons not belonging to these peoples shall be prevented from taking advantage of 
their customs or of lack of understanding of the laws on the part of their members to secure the 
ownership, possession or use of land belonging to them. 

 18Article  

 Adequate penalties shall be established by law for unauthorized intrusion upon, or use of, 
the lands of the peoples concerned, and Governments shall take measures to prevent such offences. 

 19Article  

 National agrarian programmes shall secure to the peoples concerned treatment equivalent to 
that accorded to other sectors of the population with regard to: 

 (a) The provision of more land for these peoples when they have not the area necessary 
for providing the essentials of a normal existence, or for any possible increase in their numbers; 

 (b) The provision of the means required to promote the development of the lands which 
these peoples already possess. 
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21Agenda �

Report of the United Nations Conference on Environment and Development, 

))III. vol (151/26.CONF/A (1992 June 14-3neiro, Rio de Ja�

(1) Chapter 26, Recognizing and strengthening the role of indigenous people and their 
communities 

... 

Basis for action  

 26.1 Indigenous people and their communities have an historical relationship with their 
lands and are generally descendants of the original inhabitants of such lands.  In the context of this 

concerned traditionally occupy.  Indigenous people and their communities represent a significant 
percentage of the global population.  They have developed over many generations a holistic 
traditional scientific knowledge of their lands, natural resources and environment.  Indigenous 
people and their communities shall enjoy the full measure of human rights and fundamental 
freedoms without hindrance or discrimination.  Their ability to participate fully in sustainable 
development practices on their lands has tended to be limited as a result of factors of an economic, 
social and historical nature.  In view of the interrelationship between the natural environment and 
its sustainable development and the cultural, social, economic and physical well-being of 
indigenous people, national and international efforts to implement environmentally sound and 
sustainable development should recognize, accommodate, promote and strengthen the role of 
indigenous people and their communities. 

 26.2 Some of the goals inherent in the objectives and activities of this programme area 
are already contained in such international legal instruments as the ILO Indigenous and Tribal 
Peoples Convention (No. 169) and are being incorporated into the draft universal declaration on 
indigenous rights, being prepared by the United Nations Working Group on Indigenous 

General Assembly in its resolution 45/164 of 18 December 1990, presents a timely opportunity to 
mobilize further international technical and financial cooperation. 

Objectives  

 26.3 In full partnership with indigenous people and their communities, Governments 
and, where appropriate, intergovernmental organizations should aim at fulfilling the following 
objectives: 

 (a) Establishment of a process to empower indigenous people and their communities 
through measures that include: 

(i) Adoption or strengthening of appropriate policies and/or legal instruments at 
the national level; 
 

(ii) Recognition that the lands of indigenous people and their communities 
should be protected from activities that are environmentally unsound or that 
the indigenous people concerned consider to be socially and culturally 
inappropriate; 
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(iii) Recognition of their values, traditional knowledge and resource management 
practices with a view to promoting environmentally sound and sustainable 
development; 
 

(iv) Recognition that traditional and direct dependence on renewable resources 
and ecosystems, including sustainable harvesting, continues to be essential 
to the cultural, economic and physical well-being of indigenous people and 
their communities; 
 

(v) Development and strengthening of national dispute-resolution arrangements 
in relation to settlement of land and resource-management concerns; 
 

(vi) Support for alternative environmentally sound means of production to 
ensure a range of choices on how to improve their quality of life so that they 
effectively participate in sustainable development; 
 

(vii) Enhancement of capacity-building for indigenous communities, based on the 
adaptation and exchange of traditional experience, knowledge and 
resource-management practices, to ensure their sustainable development; 
 

 (b) Establishment, where appropriate, of arrangements to strengthen the active 
participation of indigenous people and their communities in the national formulation of policies, 
laws and programmes relating to resource management and other development processes that may 
affect them, and their initiation of proposals for such policies and programmes; 

 (c) Involvement of indigenous people and their communities at the national and local 
levels in resource management and conservation strategies and other relevant programmes 
established to support and review sustainable development strategies, such as those suggested in 
other programme areas of Agenda 21. 

Activities  

 26.4 Some indigenous people and their communities may require, in accordance with 
national legislation, greater control over their lands, self-management of their resources, 
participation in development decisions affecting them, including, where appropriate, participation 
in the establishment or management of protected areas.  The following are some of the specific 
measures which Governments could take: 

 (a) Consider the ratification and application of existing international conventions 
relevant to indigenous people and their communities (where not yet done) and provide support for 
the adoption by the General Assembly of a declaration on indigenous rights; 

 (b) Adopt or strengthen appropriate policies and/or legal instruments that will protect 
indigenous intellectual and cultural property and the right to preserve customary and administrative 
systems and practices. 

)1991September  (4.20World Bank Operational Directive �

(Note:  The World Bank is in the process of revising Operational Directive 4.20) 
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Contents  

15. The development plan should be prepared in tandem with the preparation of the main 
investment.  In many cases, proper protection of the rights of indigenous people will require the 
implementation of special project components that may lie outside the prima
These components can include activities related to health and nutrition, productive infrastructure, 
linguistic and cultural preservation, entitlement to natural resources, and education.  The project 
component for indigenous peopl  

 (a) Legal Framework ... (ii) the ability of such groups to obtain access to and 
effectively use the legal system to defend their rights.  Particular attention should be given to the 
rights of indigenous peoples to use and develop the lands that they occupy, to be protected against 
illegal intruders, and to have access to natural resources (such as forests, wildlife, and water) vital 
to their subsistence and reproduction. 

 ... 

 (c) Land Tenure.  When local legislation needs strengthening, the Bank should offer to 
advise and assist the borrower in establishing legal recognition of the customary or traditional land 
tenure systems of indigenous peoples.  Where the traditional lands of indigenous peoples have 
been brought by law into the domain of the State and where it is inappropriate to convert 
traditional rights into those of legal ownership, alternative arrangements should be implemented to 
grant long-term, renewable rights of custodianship and use to indigenous peoples.  These steps 
should be taken before the initiation of other planning steps that may be contingent on recognized 
land titles. 

Preparation  

17. If it is agreed in the IEPS (Initial Executive Project Summary) meeting that special action 
is needed, the indigenous peoples development plan or project component should be developed 
during project preparation.  As necessary, the Bank should assist the borrower in preparing terms 
of reference and should provide specialized technical assistance (see para. 12).  Early involvement 
of anthropologists and local NGOs with expertise in matters related to indigenous peoples is a 
useful way to identify mechanisms for effective participation and local development opportunities.  
In a project that involves the land rights of indigenous peoples, the Bank should work with the 
borrower to clarify the steps needed for putting land tenure on a regular footing as early as 
possible, since land disputes frequently lead to delays in executing measures that are contingent on 
proper land titles (see para. 15 (c)). 

United Nations draft declaration on the rights of indigenous peoples 

 10Article  

 Indigenous peoples shall not be forcibly removed from their lands or territories.  No 
relocation shall take place without the free and informed consent of the indigenous peoples 
concerned and after agreement on just and fair compensation and, where possible, with the option 
of return.  

 12Article  

 Indigenous peoples have the right to practise and revitalize their cultural traditions and 
customs.  This includes the right to maintain, protect and develop the past, present and future 
manifestations of their cultures, such as archaeological and historical sites, artifacts, designs, 
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ceremonies, technologies and visual and performing arts and literature, as well as the right to the 
restitution of cultural, intellectual, religious and spiritual property taken without their free and 
informed consent or in violation of their laws, traditions and customs. 

Article 13  

 Indigenous peoples have the right to manifest, practise, develop and teach their spiritual 
and religious traditions, customs and ceremonies; the right to maintain, protect, and have access in 
privacy to their religious and cultural sites; the right to the use and control of ceremonial objects; 
and the right to the repatriation of human remains. 

 States shall take effective measures, in conjunction with the indigenous peoples concerned, 
to ensure that indigenous sacred places, including burial sites, are preserved, respected and 
protected. 

Article 25  

 Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and 
material relationship with the lands, territories, waters and coastal seas and other resources which 
they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities to 
future generations in this regard.  

Article 26  

 Indigenous peoples have the right to own, develop, control and use the lands and territories, 
including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna and 
other resources which they have traditionally owned or otherwise occupied or used.  This includes 
the right to the full recognition of their laws, traditions and customs, land-tenure systems and 
institutions for the development and management of resources, and the right to effective measures 
by States to prevent any interference with, alienation of or encroachment upon these rights.  

Article 27  

 Indigenous peoples have the right to the restitution of the lands, territories and resources 
which they have traditionally owned or otherwise occupied or used, and which have been 
confiscated, occupied, used or damaged without their free and informed consent.  Where this is not 
possible, they have the right to just and fair compensation.  Unless otherwise freely agreed upon by 
the peoples concerned, compensation shall take the form of lands, territories and resources equal in 
quality, size and legal status. 

 28Article  

 Indigenous peoples have the right to the conservation, restoration and protection of the 
total environment and the productive capacity of their lands, territories and resources, as well as to 
assistance for this purpose from States and through international cooperation.  Military activities 
shall not take place in the lands and territories of indigenous peoples, unless otherwise freely 
agreed upon by the peoples concerned.  
States shall take effective measures to ensure that no storage or disposal of hazardous materials 
shall take place in the lands and territories of indigenous peoples. 
States shall also take effective measures to ensure, as needed, that programmes for monitoring, 
maintaining and restoring the health of indigenous peoples, as developed and implemented by the 
peoples affected by such materials, are duly implemented. 
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Article 29  

 Indigenous peoples are entitled to the recognition of the full ownership, control and 
protection of their cultural and intellectual property. 

 They have the right to special measures to control, develop and protect their sciences, 
technologies and cultural manifestations, including human and other genetic resources, seeds, 
medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and 
visual and performing arts. 

Article 30  

 Indigenous peoples have the right to determine and develop priorities and strategies for the 
development or use of their lands, territories and other resources, including the right to require that 
States obtain their free and informed consent prior to the approval of any project affecting their 
lands, territories and other resources, particularly in connection with the development, utilization 
or exploitation of mineral, water or other resources.  Pursuant to agreement with the indigenous 
peoples concerned, just and fair compensation shall be provided for any such activities and 
measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact. 

Proposed Inter-American declaration on the rights of indigenous peoples 

Approved by the Inter-American Commission on Human Rights on 26 February 1997 

Article VII.  Right to cultural integrity  

 1. Indigenous peoples have the right to their cultural integrity, and their historical and 
archaeological heritage, which are important both for their survival as well as for the identity of 
their members.  

 2. Indigenous peoples are entitled to restitution in respect of the property of which 
they have been dispossessed, and where that is not possible, compensation on a basis not less 
favourable than the standard of international law. 

 3. The States shall recognize and respect indigenous ways of life, customs, traditions, 
forms of social, economic and political organization, institutions, practices, beliefs and values, use 
of dress, and languages.  

Right to environmental protection  

 13Article  

 1. Indigenous peoples have the right to a safe and healthy environment, which is an 
essential condition for the enjoyment of the right to life and collective well-being. 

 2. Indigenous peoples have the right to be informed of measures which will affect 
their environment, including information that ensures their effective participation in actions and 
policies that might affect it.  

 3. Indigenous peoples shall have the right to conserve, restore and protect their 
environment, and the productive capacity of their lands, territories and resources.  
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 4. Indigenous peoples have the right to participate fully in formulating, planning, 
managing and applying governmental programmes of conservation of their lands, territories and 
resources. 

 5. Indigenous peoples have the right to assistance from their States for purposes of 
environmental protection, and may receive assistance from international organizations. 

 6. The States shall prohibit and punish, and shall impede jointly with the indigenous 
peoples, the introduction, abandonment, or deposit of radioactive materials or residues, toxic 
substances and garbage in contravention of legal provisions; as well as the production, 
introduction, transportation, possession or use of chemical, biological and nuclear weapons in 
indigenous areas. 

 7. When a State declares an indigenous territory as protected area, any lands, 
territories and resources under potential or actual claim by indigenous peoples, conservation areas 
shall not be subject to any natural resource development without the informed consent and 
participation of the peoples concerned. 

Traditional forms of ownership and cultural survival.  Rights to land, territories and resources  

Article 18  

 1. Indigenous peoples have the right to the legal recognition of their varied and 
specific forms and modalities of their control, ownership, use and enjoyment of territories and 
property.  

 2. Indigenous peoples have the right to the recognition of their property and 
ownership rights with respect to lands, territories and resources they have historically occupied, as 
well as to the use of those to which they have historically had access for their traditional activities 
and livelihood.  

3. (i) Subject to 3.ii, where property and user rights of indigenous peoples arise  
from rights existing prior to the creation of those States, the States shall 
recognize the titles of indigenous peoples relative thereto as permanent, 
exclusive, inalienable, imprescriptible and indefeasible. 

 (ii) Such titles may only be changed by mutual consent between the State and  
respective indigenous peoples when they have full knowledge and 
appreciation of the nature or attributes of such property. 

 (iii) Nothing in 3.i shall be construed as limiting the right of indigenous  
peoples to attribute ownership within the community in accordance with 
their customs, traditions, uses and traditional practices, nor shall it affect 
any collective community rights over them. 

 4. Indigenous peoples have the right to an effective legal framework for the protection 
of their rights with respect to the natural resources on their lands, including the ability to use, 
manage, and conserve such resources; and with respect to traditional uses of their lands, interests 
in lands, and resources, such as subsistence. 

 5. In the event that ownership of the minerals or resources of the subsoil pertains to 
the State or that the State has rights over other resources on the lands, the Governments must 
establish or maintain procedures for the participation of the peoples concerned in determining 
whether the interests of these people would be adversely affected and to what extent, before 
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undertaking or authorizing any programme for planning, prospecting or exploiting existing 
resources on their lands.  The peoples concerned shall participate in the benefits of such activities, 
and shall receive compensation, on a basis not less favourable than the standard of international 
law for any loss which they may sustain as a result of such activities. 

 6. Unless exceptional and justified circumstances so warrant in the public interest, the 
States shall not transfer or relocate indigenous peoples without the free, genuine, public and 
informed consent of those peoples, but in all cases with prior compensation and prompt 
replacement of lands taken, which must be of similar or better quality and which must have the 
same legal status; and with guarantee of the right to return if the causes that gave rise to the 
displacement cease to exist. 

 7. Indigenous peoples have the right to the restitution of the lands, territories and 
resources which they have traditionally owned or otherwise occupied or used, and which have been 
confiscated, occupied, used or damaged, or when restitution is not possible, the right to 
compensation on a basis not less favourable than the standard of international law.  

 8. The States shall take all measures, including the use of law enforcement 
mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands by 
unauthorized persons to take possession or make use of them.  The States shall give maximum 
priority to the demarcation and recognition of properties and areas of indigenous use. 

Bibliography 

Acosta, Maria Luisa.  The State and indigenous lands in the Autonomous Regions:  the case of the 
Mayagna Community of Awas Tingni.  Indigenous Affairs, No. 4, p. 35 (December 1998). 

Alfredsson, Gudmundur.  The Right to Self-determination and Indigenous Peoples, in Modern Law 
of Self-determination, edited by Chr. Tomuschat, Martinus Nijhoff Publ., pp. 41-54. 

Anaya, S. James.  Indigenous Peoples in International Law.  New York, Oxford University Press, 
1996. 

_____. Native land claims in the United States:  the unatoned for spirit of place.  In The 
Cambridge Lectures, 1991.  Frank McArdle (ed.).  Cowansville, Quebec, Les Editions 
Yvon Blais, 1993, pp. 25-36. 

_____. The native Hawaiian people and international human rights law:  toward a remedy for past 
and continuing wrongs.  28 Georgia Law Review, 1994. 

Anderson, William L.  Cherokee removal:  before and after.  Athens, University of Georgia Press, 
1991. 

Anti-Slavery Society.  The land rights of Latin American Indians.  Report 
to the International NGO Conference on Indigenous Peoples and the Land, 
15-18 September 1981. 

_____. The Philippines:  authoritarian government, multinationals and ancestral lands.  1983. 

_____. The Chittagong Hill Tracts:  militarization, oppression and the hill tribes.  1984. 

Armstrong, Terence.  Russian settlement in the north.  Cambridge University Press, 1965. 



E/CN.4/Sub.2/2000/25 
Page 67 

Arnhem, Kaj.  The Maasai and the State:  the impact of rural development policies on a pastoral 
people in Tanzania.  International Work Group on Indigenous Affairs document 52, 1985. 

Aronson, Dan R.  Pastoralists:  losing ground in Somalia.  ARC Newsletter (Boston) 6:1, 
March 1982. 

Aspelin, Paul and Silvio Coelho dos Santos.  Indian areas threatened by hydroelectric projects in 
Brazil.  International Work Group on Indigenous Affairs document 44, 1981. 

Baer, Lars-Anders.  The Sami - an indigenous people in their own land.  In The Sami national 
minority in Sweden.  Stockholm, Rattsfonden (Legal Rights Foundation), 1982. 

Bailey, Robert.  Development in the Ituri forest of Zaire.  Cultural Survival Quarterly 6:2 
(Spring 1982), pp. 23-24. 

Ball, Milner.  Constitution, courts, Indian tribes.  1987 A.B.F. Res. J. 1, 63 (1987). 

Barsh, Russel Lawrence.  Indigenous peoples in the 1990s:  from object to subject of international 
law?  Harvard Human Rights Journal 7 (1994). 

_____. Indian claims policy in the United States.  58 North Dakota Law Review 58:7, 1982. 

_____. How Do You Patent a Landscape?  The Perils of Dichotomizing Cultural and Intellectual 
Property, vol. 8 (1999), No. 1, Oxford University Press, pp. 14-47. 

Bello, Walden, David Kinley and Elaine Elinson.  Development debacle:  The World Bank in the 

Philippines.  San Francisco, Institute for Food and Development Policy, 1982. 

Berger, Thomas R.  Village journey:  The Report of the Alaska Native Review Commission. 
Hill and Wang, 1985. 

____. Long and terrible shadow:  white values, native rights in the Americas 1492-1992.  
Douglas & McIntyre, Ltd., 1991. 

Bergman, Randy and Dorothy C. Lawrence.  New developments in Soviet property law.  Columbia 
Journal of Transnational Law 28:189-206, 1990. 

Berman, Howard.  The concept of aboriginal rights in the early legal history of the United States.  
Buffalo Law Review 27:637-67, 1979. 

Berreman, Gerald D.  The movement to save the Himalayas.  The Global Reporter 1:4 
(Spring 1984), pp. 16-18. 

Bishop, Kristyna.  Squatters on their own land:  San territoriality in Western Botswana (1998).  
31 Comparative and International Law Journal of Southern Africa 92. 

Bodley, John.  The World Bank tribal policy:  criticisms and recommendations.  Testimony on 
behalf of the National Congress of American Indians before the House Committee on 
Banking, Finance and Urban Affairs, 29 June 1983. 

Branford, Sue and Oriel Glock.  The last frontier.  London, Zed Press, 1985. 

Brierly, J.L.  The Law of Nations.  Oxford University Press, 1960, p. 154. 



E/CN.4/Sub.2/2000/25 
Page 68 

�

Brodeur, P.  Restitution:  the land claims of the Mashpee, Passamaquoddy, and Penobscot Indians 
of New England.  University Press of New England, 1985. 

Brody, Hugh.  Ecology, politics and change:  the case of the Eskimo.  Development and 
Change 9:1, pp. 21-40. 

Bruntdland, Gro.  Our common future.  Oxford University Press, 1987. 

Bunyard, Peter.  The Colombian Amazon:  policies for the protection of its indigenous peoples and 
their environment.  Cornwall, United Kingdom, Ecological Press, 1989. 

Burger  

- Native Title Act.  Journal of International Banking Law 
9:75-84, 1994. 

Campisi, Jack.  The Trade and Intercourse Acts:  land claims on the eastern seaboard.  
In 
Albuquerque, University of New Mexico Press, 1985, pp. 337-362. 

Caplan, Lionel. 1990.  Tribes in the ethnography of Nepal:  some comments on a debate.  
Contribution to Nepalese Studies, vol. 17, No. 2 (July 1990).  Kathmandu:  CNAS, 
Tribhuvan University. 

Caufield, Catherine.  In the rainforest.  London, Heinemann, 1985. 

 

_____. -5.  New Delhi, 1985. 

Charney, Jonathan I.  Transnational corporations and developing public international law.  
Duke Law Journal. 1983, pp. 748-788. 

Chartier, Clem.  Aboriginal rights and land issues:  the Metis perspective.  Metis National Council, 
April 1983. 

Churchill, Ward.  The earth is our mother:  struggles for American Indian land and liberation in the 
contemporary United States.  In The state of native America:  genocide, colonization, and 
resistance.  Annette Jaimes (ed.).  Boston, South End Press, 1992. 

Clay, Jason W.  Indigenous peoples and tropical forests:  models of land use and management from 
Latin America.  Cultural survival report 27.  Cambridge, Mass., Cultural Survival, 1988. 

Cohen, Felix.  Handbook of federal Indian law.  1942. 

_____. Original Indian title.  32 Minnesota Law Review.  1947, pp. 28-59. 

 

Conolly, Violet.  Siberia today and tomorrow:  a study of economic resources, problems and 
achievements.  London, Collins, 1975. 

Coppens, Walter.  The anatomy of a land invasion scheme in Yekuana territory, Venezuela.  
International Work Group on Indigenous Affairs document 9, 1972. 



E/CN.4/Sub.2/2000/25 
Page 69 

Corry, Stephen.  Cycles of dispossession:  Amazonian Indians and government in Peru.  Survival 
International Review 43:45-70, 1984. 

Daes, Erica-
vol. -133. 

_____. Some consideration on the rights of indigenous peoples to self-determination.  
Transnational Law and Contemporary Problems 3, 1993. 

Davis, Shelton H.  Land rights and indigenous peoples:  the role of the Inter-American 
Commission on Human Rights.  Cambridge, Mass., Cultural Survival, 1988. 

Deloria, Jr., V. and C. Lytle.  American Indians, American Justice.  University of Texas Press, 
1983. 

Dodson, Michael.  Human rights and the extinguishment of native title.  Aboriginal and 
Torres Straits Islander Commission (Australia).  July 1995. 

Durie and Orr.  The role of the Waitangi Tribunal and the development of a bicultural 
jurisprudence.  New Zealand Universities Law Review 14:62, 1990. 

Durning, Alan Thein.  Guardians of the land:  indigenous peoples and the health of the earth, 
Worldwatch Paper 112, December, 1992. 

Dyson-Hudson, Neville and Rada.  The structure of East African herds and the future of 
East African herders.  Development and Change 13:2, April 1982, pp. 213-238. 

Feit, Harvey.  Negotiating recognition of Aboriginal land rights:  history, strategies and reactions 
to the James Bay and Northern Quebec Agreement.  In Aborigines, land and land rights.  
Nicholas Peterson and Marcia Langton (eds.).  Canberra, Australian Institute of 
Aboriginal Studies.  Distributed in North and South America by Humanities Press.  1983, 
pp. 416-438. 

Gasgonia, Donna.  Ancestral domains of indigenous peoples:  growth center for economic and 
environmental cooperation.  Paper prepared for the Expert Seminar on Practical 
Experiences Regarding Indigenous Land Rights and Claims.  Whitehorse, Canada, 24-28 
March 1996 (E/CN.4/Sub.2/AC.4/1996/6/Add.1). 

Gedlicks, Al.  Lands for dreaming or mining?  The Global Reporter 1:3, Fall 1983, p. 13. 

Getches, D., C.  Wilkinson, R. Williams.  Federal Indian law:  cases and materials.  West Casebook 
(1998). 

Gjording, Chris N.  The Cerro Colorado copper project and the Guaymi Indians of Panama.  
Cultural Survival Occasional Paper 3, March 1981. 

Goldsmith, E. and N. Hildyard.  The social and environmental effect of large dams.  Wadebridge 
Ecological Centre, 1984. 

Guilmartin, John F., Jr.  The cutting edge:  an analysis of the Spanish invasion and overthrow 
of the Inca empire.  In Transatlantic encounters:  Europeans and Andeans in the sixteenth 
century.  Kenneth J. Andrien and Rolena Adorno (eds.).  Berkeley and Oxford, University 
of California Press, 1991, pp. 40-69. 



E/CN.4/Sub.2/2000/25 
Page 70 

�

Hannum, Hurst.  Self-determination as a human right.  Virginia Journal of International Law 28, 
1988. 

Harvard Journal of Law and Public Policy.  Property - the founding, the welfare state, and beyond.  
The Eighth Annual National Federalist Society Symposium on Law and Public Policy, 
1989.  Harvard Journal of Law and Public Policy 13:1-165, 1990. 

Henderson, James (Sakej) Youngblood and others.  Aboriginal Tenure in the Constitution of 
Canada.  Carswell Thomas Professional Publishing, 1999. 

Henningsgaard, William.  The Akawaio, the Upper Mazaruni hydro-electric project and national 
development in Guyana.  Cultural Survival Occasional Paper 4, June 1981. 

Hickey, Gerald C. and Jesse Wright.  The hill people of northern Thailand:  social and economic 
development.  USAID, 1978. 

Inter-American Commission on Human Rights.  Report on the situation of human rights in Brazil, 
1997. 

International Labour Organization.  Indigenous and tribal peoples and land rights.  Geneva, 
International Labour Office, 1984. 

Jorgensen, J. (ed.).  Native Americans and energy development II.  Anthropology Resource Center 
and Seventh Generation Fund, 1984. 

Kawharu, I.H. (ed.).  Waitangi:  Maori and Pakeha perspectives of the Treaty of Waitangi.  
Auckland, New York and Oxford, Oxford University Press, 1989. 

Keon-Cohen, Bryan and Bradford Morse.  Indigenous land rights in Australia and Canada.  
In Aborigines and the law.  Peter Hanks and Bryan Keon-Cohen (eds.).  Sydney and 
Boston, Allen & Unwin, 1984, pp. 74-102. 

Ladbury, Rick and Jenny Chin.  Legislative responses to the Mabo decisions:  implications for the 
Australian resources industry.  Journal of Energy and Natural Resources Law 12:207-25, 
1994. 

Indigenous Affairs 
4 (October-December 1994), 16-18. 

Malaysia, Sahabat Alam.  Cultural Survival Quarterly, 
vol. 10, No. 2 (1987). 

Study of the problem of discrimination against indigenous populations.  
Volume V.  Conclusions, proposals and recommendations.  United Nations publication 
(Sales No. E.86.XIV.3).  New York, United Nations, 1987. 

McGill, Stuart.  Indigenous resource rights and mining companies in North America and Australia.  
Canberra, Australian Government Publishing Service, 1986. 

Vanderbilt 
Journal of Transnational Law 25:681-722, 1992. 

McHugh, Paul G.  The constitutional role of the Waitangi Tribunal.  New Zealand Law Journal 
224:3, 1985. 



E/CN.4/Sub.2/2000/25 
Page 71 

_____. The Maori Magna Carta:  New Zealand law and the Treaty of Waitangi.  Auckland, New 
York and Oxford, Oxford University Press, 1991. 

McLuhan, T.C. (ed.).  Touch the earth:  a self-portrait of Indian existence.  New York, Outerbridge 
and Dienstfrey, 1971.  Distributed in the United States by E.P. Dutton. 

McNeil, Kent.  Common law aboriginal title.  Oxford:  Clarendon Press, 1989; The meaning of 
Aboriginal title.  In Michael Asch, ed., Aboriginal and Treaty Rights in Canada.  
Vancouver, U.B.C. Press, 1997. 

MacDonald, Robert.  The Maori of New Zealand.  Minority Rights Group, 1985. 

Merritt, John and Terry Fenge.  The Nunavut land claims settlement:  emerging issues in law and 
public administration.  Queens Law Journal 15:255-77, 1990. 

Myers, Norman.  The primary source:  tropical forests and our future.  New York, W.W. Norton, 
1985. 

Navia Ribera, Carlos.  Reconocimiento, de
experiencias en Bolivia.  In

No. 4.  CEREC, 1993. 

Newton, Nell.  At the whim of the sovereign:  Aboriginal title reconsidered.  Hastings Law Journal 
31:1215, 1980. 

_____. Indian claims in the courts of the conqueror.  41 American University Law Review 
41:753, 1992. 

_____. Enforcing the Federal-Indian trust relationship after Mitchell.  31 Catholic University 
Law Review 31:635, 1982. 

-1934.  University of Indiana Press, 
1991. 

Orlando.  Aboriginal title claims in the Indian Claims Commission:  United States v. Dann and its 
due process implications.  Environmental Affairs 13:241, 1986. 

Paine, Robert.  Dam a river, damn a people?  International Work Group on Indigenous Affairs 
document 45, 1982. 

Peterson, Nicholas and Marcia Langton (eds.).  Aborigines, land and land rights.  Canberra, 
Australian Institute of Aboriginal Studies, 1983.  Distributed in North and South America 
by Humanities Press. 

Plant, Roger.  Addressing indigenous land rights and claims:  the role of international technical 
assistance.  Paper prepared for the Expert Seminar on Practical Experiences regarding 
Indigenous Land Rights and Claims, Whitehorse, Canada, 24-28 March 1996 
(E/CN.4/Sub.2/AC.4/1996/6/Add.1). 

Plant, Roger and Lee Swepston.  International standards and the protection of the land rights 
of indigenous and tribal populations.  International Labour Review 124:1 
(January-February 1985), pp. 91-106. 



E/CN.4/Sub.2/2000/25 
Page 72 

�

the hearings on the environmental policies of multilateral development banks held by the 
United States House of Representatives Subcommittee on International Development 
Institutions and Finance, 29 June 1983. 

Regmi, Mahesh C.  The communal land system:  Kipat tenure.  Land tenure and taxation in Nepal.  
Kathmandu.  Ratna Pustak Bhandar, 1978. 

Report on the Complaints of the Innu of Labrador to the Canadian Human Rights Commission, 
18 August 1993. 

Report of the Chittagong Hill Tracts Commission, May 1991. 

Rich, Bruce.  Time running out for Me Cultural Survival Quarterly 6:2 
(Spring 1982), pp. 13-14. 

Roberts, Jan.  Massacres to mining:  the colonisation of Aboriginal Australia 
(Dove Communications, Victoria, 1981). 

 
In -56.  

CEREC, 1993. 

_____. Notes on the legal status and recognition of indigenous land rights in the Amazonian 
countries.  Paper prepared for the Expert Seminar on Practical Experiences Regarding 
Indigenous Land Rights and Claims, Whitehorse, Canada, 24-28 March 1996 
(E/CN.4/Sub.2/AC.4/1996/6/Add.1). 

Roy, Rajkumari Chandra Kalindi.  Land rights of indigenous peoples of the Chittagong Hill Tracts 
of Bangladesh. 

Sagant, Philippe, 1996.  How the Limbus became Hindus.  The Dozing Shaman.  Bombay, Oxford 
University Press. 

Sanders, Douglas.  The rights of the aboriginal peoples of Canada (1983) 61 Canadian Bar Review 
314. 

Sanders, Douglas.  Indigenous and tribal peoples:  the right to live on their own 
land, 12th Commonwealth Law Conference, Kuala Lumpur, Malaysia, 
13-16 September 1999. 

Sanders, Douglas and others.  Common law rulings on the customary land rights of Aboriginal 
or indigenous people.  Unpublished paper on file with the Special Rapporteur, 
6 August 1999. 

Sanders, Ronald.  Lost tribes and promised lands.  Boston, Little, Brown, 1978. 

Schwartzman, Stephen.  Indigenists, environmentalists and the multilateral development banks.  
Cultural Survival Quarterly, vol. 8, No. 4, December 1984, pp. 74-75. 

Shattuck, G.  The Oneida land claims:  a legal history.  Syracuse University Press, 1991. 

 



E/CN.4/Sub.2/2000/25 
Page 73 

Shaw, Malcolm.  Title to territory in Africa:  international legal issues.  Oxford, Clarendon Press; 
New York, Oxford University Press, 1986. 

Shrestha, Shiva Kumar.  1985 Limbuwanko Kipat Pratha (Kipat System of Limbuwan).  
Limbuwanko Aitihashik Adhyayan (Nepali).  Lalitpur:  Kirat Prakashan Tatha 
Abhilekh Kendra. 

Smith.  Concept of native title.  Toronto Law Journal 24:1, 1974. 

Smith, Richard Chase.  The dialectics of domination in Peru:  native communities and the myth of 
the vast Amazonian emptiness.  Cultural Survival Occasional Paper 8, October 1982. 

Soares, Guido F.S.  The treaty-making process under the 1988 Federal Constitution of Brazil.  
Chicago-Kent Law Review 67:495-513, 1991. 

Stavenhagen, Rudolfo.  The status and rights of the indigenous peoples of America.  Prepared for 
the Inter-American Commission on Human Rights, July 1991. 

Stephenson, M.A. and Suri Ratnapala (eds.).  Mabo:  a judicial revolution:  the Aboriginal land 
rights decision and its impact on Australian law.  St. Lucia, University of Queensland 
Press, 1993. 

Stewart, Omer.  The Shoshone claims cases.  In Irredeemable America.  Imre Sutton (ed.).  
Albuquerque, University of New Mexico Press, 1985, pp. 187-206. 

 Mexico 
Press, 1985. 

Swift, Jeremany.  The future of the African hunter-gatherer and pastoral peoples.  Development 
and Change 13:2 (April 1982), pp. 159-81. 

Tullberg, S. and others.  Violations of the human rights of the Sioux Nation, the Six Nations 
Iroquois Confederacy, the Western Shoshone Nation and the Hopi Nation by the 
United States of America.  11 March 1980.  

Vattel.  The Law of Nations.  Book 1, chap. XVIII, 1805. 

Vecsey, C. (ed.).  Iroquois land claims.  Syracuse University Press, 1989. 

Williams, Betty.  Case study of Maori action against Conzinc Rio Tinto.  Paper presented to the 
Global Meeting on Environment and Development, Nairobi, 4-8 February 1985. 

Williams, Betty Whaitiri.  The passage of Maori land into Pakeha ownership:  a Maori view.  
Christchurch, New Zealand.  Cabbage Tree Publications. 

Williams, Robert A.  The American Indian in western legal thought:  the discourses of conquest.  
Oxford University Press, 1990. 

_____. The Medieval and Renaissance origins of the status of the American Indian in western 
legal thought.  Southern California Law Review 57:1.  1983, pp. 68-85. 

Willheim, Ernst.  Queensland pastoral leases and native title.  Aboriginal Law Bulletin 3:89, 1997, 
p. 20. 



E/CN.4/Sub.2/2000/25 
Page 74 

�

Working Group on Indigenous Populations (E/CN.4/Sub.2/1989/36, E/CN.4/Sub.2/1990/42, 
E/CN.4/Sub.2/1991/40/Rev.1, E/CN.4/Sub.2/1992/33, E/CN.4/Sub.2/1993/29, 
E/CN.4/Sub.2/1994/30 and Corr.1, E/CN.4/Sub.2/1995/24 and E/CN.4/Sub.2/1996/21 
and Corr.1). 

World Bank.  Tribal peoples and economic development:  human ecological considerations.  
Washington, May 1982. 

World Council of Churches.  Land rights for indigenous people.  Statement adopted by the Central 
Committee of the World Council of Churches, July 1982. 

_____. Land rights for indigenous peoples.  Geneva, March 1983.  United Nations.  Report of the 
Expert Seminar on Practical Experiences regarding Indigenous Land Rights and Claims, 
Whitehorse, Canada, 26-28 March 1996 (E/CN.4/Sub.2/AC.4/1996/6). 

United Nations Centre for Human Rights.  The effects of racism and racial discrimination on the 
social and economic relations between indigenous peoples and States.  Report of a 
seminar.  Geneva, 16-20 January 1989 (HRI/PUB/89/5). 



E/CN.4/Sub.2/2000/25 
Page 75 

Cases 

AUSTRALIA 

Wik v. State of Queensland 

Eddie Mabo and others v. State of Queensland 

CANADA 

Delgamuukw v. The Queen, Supreme Court of Canada, 11 December 1997 

Sparrow v. R. (1990) 4 C.N.L.R. 98 

St. Catherines Milling Co. v. Queen (1888) 14 App. Cas. 46; 2 C.N.L.C. 541 

INTERNATIONAL ARBITRATION TRIBUNALS 

Cayuga Indians (Great Britain) v. United States  

Island of Palmas (U.S. v. Neth.  

INTERNATIONAL COURT OF JUSTICE 

Western Sahara, Advisory Opinion 1975 I.C.J. 12 

PERMANENT COURT OF INTERNATIONAL JUSTICE 

Eastern Greenland (Den. v. Nor.) 1993 P.C.I.J. (ser. A/B) No. 53 

UNITED STATES 

Cherokee Nation v. Georgia 30 U.S. (5 Pet.) 1 (1831) 

 21 U.S. (Wheat.) 543 (1823) 

Karuk Tribe of California, et al. v. United States United States Court of Federal Claims (6 August 
1998) 

Lone Wolf v. Hitchcock 187 U.S. 553 (1903) 

Seneca Nation of Indians v. Brucker 262 F.2d 27 (D.C. Cir 1958), cert. denied, 360 U.S. 909 
(1959) 

Tee-Hit-Ton Indians v. United States 348 U.S. 272 (1995) 

Worcester v. Georgia 31 U.S. (6 Pet.) 515 (1832) 

-----

�


