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| NTRODUCTI ON
A. Background to the study
1. By decision 1991/110, adopted at its forty-third session, the

Sub- Commi ssi on on Prevention of Discrimnation and Protection of Mnorities
requested two of its nenbers, M. El Hadji Guissé and M. Louis Joinet, to
draft a working paper examining in depth the question of the inmpunity of
perpetrators of violations of human rights.

2. The wor ki ng paper (E/ CN.4/Sub.2/1992/18) was submitted to the

Sub- Commi ssion at its forty-fourth session. It includes a prelimnary

anal ysis of the |l egal nechanisns and the practices that facilitate inmpunity
and proposes guidelines for the consideration of anti-inpunity neasures. In
its resolution 1992/23, of 27 August 1992, the Sub-Comm ssion took note of the
wor ki ng paper prepared by M. Guissé and M. Joinet and decided to request
themto draft a study on the inmpunity of perpetrators of violations of human
rights in order, in particular, to propose neasures to conbat that practice.
The Commi ssion on Human Rights, in its resolution 1993/43, of 5 March 1993,
endorsed the Sub-comm ssion's decision and the Econom ¢ and Social Council, by
its decision 1993/266, approved the Conmission's action. |In paragraph 5 of
its resolution 1992/23, the Sub-comr ssion decided to consider the report at
its forty-fifth session, in 1993.

3. On 26 August 1993, in its resolution 1993/37, the Sub-Comi ssion

wel comed the prelimnary report - and not interimreport, as it was
erroneously entitled - (E/ CN 4/Sub.?2/1993/6) prepared jointly by M. Guissé
and M. Joinet and requested themto submt a report, including conclusions
and recommendations, on the first aspect of the question of inmpunity, relating
to civil and political rights, at its forty-sixth session (1994), and to
continue their study on the second aspect of the question, concerning
econom c, social and cultural rights. A short prelimnary report

(E/ CN. 4/ Sub. 2/ 1994/ 11) on inpunity and econonic, social and cultural rights
was therefore submitted at the forty-sixth session. At that session, taking
account of the difficulties of Iiaison between the two authors and in order to
facilitate the treatnent of the question, the Sub-Comm ssion decided, by its
resolution 1994/34, to entrust M. Joinet with the conpletion of the first
aspect, concerning civil and political rights, and M. Guissé with the second
aspect, concerning econom c, social and cultural rights, and requested the
Speci al Rapporteurs to subnmit their respective reports to the Sub-Comr ssion
at its forty-seventh session

4, At the forty-seventh session (1995), a first interimreport on
opposition to the inmpunity of perpetrators of human rights violations
(econom c, social and cultural rights) (E/ CN 4/Sub.?2/1995/19) was submtted by
its author, M. Guissé. |In view of the interest in the subject covered by the
study and the inportance of the questions raised, a second interimreport

(E/ CN. 4/ Sub. 2/ 1996/ 15) was submitted in 1996; it was designed to suppl enent
the study and included the suggestions nade by sone nenbers of the

Sub- Commi ssion, as well as by individuals and non-governmental organizations
concerned with the question. In its resolution 1996/24, the Sub-Comi ssion
requested the Special Rapporteur to submit his final report at its forty-ninth
session (1997).
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5. Thi s document, based on the latter two reports nentioned above, thus
constitutes the final report on the inpunity of perpetrators of violations of
econom c, social and cultural rights - a final report in which very many
guestions of great inportance are neverthel ess raised. The essential purpose,
however, is surely to pave the way for a discussion on the subject and to
pronote an exchange of ideas on those questions. That would nake it possible
to suppl ement the study and contribute to the genuine realization of economc
soci al and cul tural rights.

B. Purpose of the study

6. This part of the study, which deals solely with econom c, social and
cultural rights, concerns all current or recent violations of those rights and
of so-called collective rights such as the right to devel opnent and the right
to a healthy environnent, irrespective of their perpetrators, whether States
or their agents, groups of States, national or international private

organi zations or individuals or groups acting outside the conpetence of the
State. It should, however, be noted that, if a State tolerates inits
territory - or in territory that it is occupying by force - the comm ssion of
acts by individuals which constitute violations, it bears the responsibility
and nust prevent their inpunity.

7. It will also be necessary, by in-depth investigation, to identify the
victinms or their representatives and to quantify, as far as possible, the harm
done to them This study on the question of the inpunity of perpetrators of

vi ol ati ons of econom c, social and cultural rights includes a nunber of
suggesti ons and reconmendati ons for the prevention and avoi dance of any such
vi ol ati ons.

. PRELI M NARY CONSI DERATI ONS

8. The first concept of human rights is a political one: it conprises
respect by the State for the rights and freedons of the human person; this
concept prohibits State intervention in the area of the rights and freedonms of
the individual. These so-called conventional rights derive from an

i ndi vidual i stic approach; they set their beneficiaries against the State.
While these rights were being codified, a second category of rights made its
appearance, i.e. econom c, social and cultural rights, which no |onger set

i ndi vi dual s agai nst the State but nmake themallies to achieve the rights in
guestion. \Whereas, in the case of civil and political rights, the State nust
stand aside so as to allow the individual to exercise those rights wthout
interference, econonic, social and cultural rights require the State to act
and give the individual the material support needed to enjoy themeffectively.

9. This characteristic, which arises fromtheir nodes of inplenentation, in
no way inpairs the indivisibility of the various human rights, as affirnmed by
several international instruments. The preanble conmon to the two

I nternational Covenants on Hunman Ri ghts recognizes that, in accordance with
the Uni versal Declaration of Human Ri ghts, the ideal of free human bei ngs
enjoying freedomfromfear and want can only be achieved if conditions are
created whereby everyone may enjoy his economic, social and cultural rights,
as well as his civil and political rights. The 1968 Procl amati on of Tehran
reaf firmed that human rights and fundanental freedonms are indivisible; in the
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context of that interdependence, the realization of econonic, social and
cultural rights is of crucial inmportance for the effective exercise of civi
and political rights.

10. The CGeneral Assenbly of the United Nations has al so stated that equa
attention and urgent consideration should be devoted to the realization
pronmoti on and protection of both civil and political rights and econom c
social and cultural rights. The concept of human rights thus becones a
politico-econom c one, enconpassing at once the security and protection of the
i ndi vidual and his material and noral well-Dbeing.

11. Human rights constitute an indivisible whole reflecting the unity and
uni queness of the human being. The frequently affirmed indivisibility of the
various categories of human rights precludes econonists and jurists from
attaching greater priority to one category or another, depending on their
training or their country's level of devel opnment.

12. Inits resolution 4 (XXXI'lIl) of 21 February 1977, the Conm ssion on
Human Ri ghts stresses the responsibility and duty of all nmenmbers of the

i nternational comunity to create the necessary conditions for the ful
realization of econom c, social and cultural rights as an essential means of
ensuring the real and neani ngful enjoynent of civil and political rights and
fundanmental freedonms. It calls upon all States to take pronmpt and effective
measures, both on the national and on the international |evel, to renove al
obstacles to the full realization of econonmic, social and cultural rights and
to pronote all actions that will secure the enjoynent of the said rights.

13. Certain States, particularly devel opi ng ones, have stressed the
difficulties that can arise when attenpts are nmade to reconcile the objectives
of planned material devel opnment and the protection of human rights. Some of

t hem have, noreover, stated that they attach high priority to econom c and

mat eri al devel opnent and strengthening their institutions.

14. Thi s i nterdependence of civil and political rights and of econonic
social and cultural rights confirns their identical |egal basis, even if each
category of rights has its own rules.

15. The special nature of econom c, social and cultural rights was very
clearly expressed during the discussion of nmethods of inplenenting them The
Secretary-Ceneral of the United Nations noted that it mght take tinme
effectively to transformthese rights into rights directly enforceable and
sanctioned by law. In other words, these rights nmight in due course be given
a concrete formthat could be invoked in a court of law. In that event, the
vi ol ation of such rights, whoever the perpetrator, should not and cannot go
unpuni shed.

16. During the di scussions on nethods of inplenenting econom ¢, social and
cultural rights, an inplenmentation that necessitates a certain |evel of
econoni ¢ devel opnent and material support, the representatives of severa
devel opi ng countries expressed the fear that the inevitably slow progress in
realizing those rights m ght be taken for unwillingness on their part. They
had not reckoned with the devel oped countries' determ nation to undermn ne any
possible basis for a truly fair world econonmi c order where econonic, socia
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and cultural rights would have a chance of being realized. It was soon
observed afterwards that the fears of the fornmer and the hypocrisy of the
latter very rapidly becanme a source of massive and grave viol ations of
econom c, social and cultural rights and of collective rights such as the
right to devel opnent and the right to a healthy environnment.

17. The General Assenbly has recalled the need and the urgency to ensure,
both nationally and internationally, that progress is nade in the area of
human rights. It stressed this point in the 1969 Decl aration on Socia

Progress and Devel opnent, article 2 of which states that “social progress and
devel opnent shall be founded on respect for the dignity and value of the human
person and shall ensure the pronotion of human rights and social justice”

18. Article 22 of the Universal Declaration of Human Ri ghts specifies that
“Everyone ... is entitled to realization, through national effort and
i nternational cooperation ... of the econonic, social and cultural rights

i ndi spensable for his dignity and the free devel opnent of his personality”.
Further to the reference to international cooperation, the Internationa
Covenant on Economic, Social and Cultural Rights provides in article 2,
paragraph 1, that “Each State Party to the present Covenant undertakes to take
steps, individually and through international assistance and cooperation
especially econom c and technical, to the maxi mumof its avail able resources,
with a view to achieving progressively the full realization of the rights
recogni zed in the present Covenant”.

19. The commitnent thus nade is a guarantee for the |legal protection of
these rights. Wiile it is true that many studies have been made of econonic
social and cultural rights and of collective rights such as the right to

devel opnent and the right to a healthy environment fromthe point of view of
their history, legal basis, regulation or scope, there have been very few on
ways of conbating violations of them Any serious study of the kind will be
concerned with giving these rights a definite | egal value, the basis for which
exi sts in the numerous relevant international human rights instrunents.

20. Before listing sone of these instrunments and in response to requests by
sonme representatives of States or non-governnmental organizations, it is
important to outline a definition of the inpunity which is the subject of this
report. Impunity can be understood as the absence or inadequacy of penalties
and/ or conpensation for massive and grave violations of the human rights of

i ndi viduals or groups of individuals. This definition is applicable to civi
and political rights, as well as econom c, social and cultural rights, and
also to collective or communal rights.

21. To be conplete and effective, the campai gn against inmpunity nust be
preceded by a serious and thorough investigation to bring to light the factua
sources of the violations and identify the perpetrators and the victinms so
that the forner can be punished and the damage done to the latter can be
appropriately renedied

22. The canpai gn agai nst inpunity should focus on the absence of penalties
or conpensation and the inadequacy of penalties or conpensation already in

exi stence or contenplated. The obligation to protect and pronote all human
rights includes that to punish and conpensate the harm and damage which result
fromtheir violation
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23. Nunerous international |egal instruments incorporate the principle of
combating inpunity with regard to the violations of econonic, social and
cultural rights and the right to devel opnent. Although the |egal franework
for the right to a healthy environment is still |acking, that does not prevent
it frombeing included in the existing |legal framework. The nost inportant

i nstruments enshrining this principle include the Charter of the

United Nations and the Universal Declaration of Human Ri ghts:

(a) The Charter of the United Nations: its Preanble states that the
peopl es of the United Nations are determined “to reaffirmfaith in fundanmenta
human rights” and “to pronote social progress and better standards of life in
| arger freedonf. Article 1, paragraph 3, stipulates that one of the Purposes
of the United Nations is “to achieve international cooperation in solving
i nternati onal problens of an econom c, social, cultural, or humanitarian
character, and in pronpting and encouragi ng respect for human rights and for
fundanmental freedonms for all w thout distinction as to race, sex, |anguage, or
religion”. Article 55 adds: “Wth a viewto the creation of conditions of
stability and well-being which are necessary for peaceful and friendly
rel ati ons anong nati ons based on respect for the principle of equal rights and
sel f-determ nation of peoples, the United Nations shall pronmpote ... universa
respect for, and observance of, human rights and fundanental freedons for al
Wi t hout distinction as to race, sex, |anguage, or religion”;

(b) The Uni versal Declaration of Human Rights: according to
article 22, everyone “is entitled to realization, through national effort and
i nternational cooperation ..., of the economc, social and cultural rights
i ndi spensable for his dignity and the free devel opnent of his personality”.

24. This principle has been taken up and devel oped by other internationa
i nstruments adopted by the United Nations and by the specialized agencies
affiliated to it, including:

(a) The International Covenant on Econom c, Social and Cultural Rights
which, inits article 2, provides that each State Party to the Covenant, shal
undertake to take steps, to the maxi mum of its available resources, with a
view to achieving progressively the full realization of the rights recognized
in the Covenant. This commitnent neans that the State nust both ensure
effective enjoynent of these rights and establish the |egal franmework
rendering it possible to protect them and punish their violation

(b) The Procl amati on of Tehran of 1968, by which the internationa
comunity reaffirmed its deternmination to put an end to gross denials of
human rights and to intensify efforts and initiatives at the national and
international levels in the area of human rights. The Internationa
Conf erence on Human Rights at Tehran had been the opportunity to review the
progress made in protecting human rights since the adoption of the
Uni versal Declaration of Human Rights, to assess the effectiveness of the
nmet hods and techni ques used and to identify the nain obstacles encountered in
t he area;

(c) The Decl aration on the Establishment of a New I nternationa
Econom ¢ Order (General Assenbly resolution 3201 (S-V1));
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(d) The Programre of Action on the Establishment of a New
I nternational Economic Order (General Assenbly resolution 3202 (S-V1));

(e) The Decl aration on Social Progress and Devel opnent
(General Assenbly resolution 2542 (XXIV));

(f) The Decl aration of Principles of International Law concerning
Friendly Rel ati ons and Cooperati on anpbng States in accordance with the Charter
of the United Nations (General Assenbly resolution 2625 (XXV));

(9) The Charter of Economic Rights and Duties of States
(General Assenbly resolution 3281 (XXl X));

(h) General Assenbly resolution 3362 (S-VII) on devel opnent and
i nternati onal econonic cooperation

(i) The Phil adel phia Decl aration of 1944, which is part of the
Constitution of the International Labour Organization (ILO;

(j) The Tripartite Declaration of Principles Concerning Miltinationa
Enterprises and Social Policy of 1977, adopted by the Governing Body of the
I nternational Labour Organization. Article 4 of the Declaration states that
the principles set out in the Declaration are comended to Governments,
enpl oyers' and workers' organizations and the nultinational enterprises
themsel ves. Article 8 stipulates that all the parties concerned by the
Decl aration should respect the Universal Declaration of Human Ri ghts and the
I nternati onal Covenants;

(k) The Decl aration on the Right to Devel opnment of 1986
(CGeneral Assenbly resolution 41/128); and

(1) The Vi enna Decl arati on and Programme of Action of 1993.

25. Regi onal conventions and decl arations take closer account of the specia
characteristics of the peoples they govern. Consequently, they are in no way
opposed to the provisions of the universal instrunents but are conplenmentary
to them The two sets of instruments constitute an inportant |egal machinery
for the nore effective protection and pronotion of all human rights. The
following instrunents at the regional |evel may be nentioned:

(a) The African Charter on Human and Peoples' Rights (in particular
articles 20, 21 and 22);

(b) The European Social Charter; and

(c) The Protocol of Amendnent to the Charter of the Organization of
American States of 1985 and the 1988 Additional Protocol to the American
Convention on Human Rights in the area of Economic, Social and Cultura
Ri ghts.

26. These instrunents and nany nore unequi vocally lay down the obligation of
i ndi vi dual s, groups of persons, States and the international comrunity to
combat inmpunity for those who violate econom c, social and cultural rights.
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In certain States, where the pronotion and protection of human rights is a
Gover nment concern, appropriate |egislation has been drafted to punish any
human rights violations over and above the incorporation into domestic | aw of
the international |egal standards in order to nake it possible for nationa

| egal, adm nistrative or economc authorities to apply them

27. This final report is focused on three points:

(a) The first concerns certain practices which give rise to violations
of economic, social and cultural rights. Wile some of these practices now
bel ong to history, they have nevertheless left entire peoples in conplete
destitution without any reparation. Oher nmore current practices are the
cause of serious violations of econonmic, social and cultural rights;

(b) The second point relates to the consequences of such practices for
econom c, social and cultural rights and for collective rights; and

(c) The third point concerns the actual canpaign against inmpunity; it
will deal with the organization of the canpaign in terns first of preventive
measures and then of jurisdictional ones.

1. SOVE PRACTI CES WHICH G VE RI SE TO VI OLATI ONS
OF ECONOM C, SOCI AL AND CULTURAL RI GHTS

28. The events and acts that lead to the violations of econom c, social and
cultural rights can be of any kind. They are neither identifiable in advance
nor necessarily known at all. They may be related to historical events that

have been consigned to the past or of current significance. These practices
may affect individual or collective rights. The list that follows is

t herefore not exhaustive but consists of cases chosen because of their extreme
seriousness or frequency. When they relate to historical events, they are of
interest for this study only to the extent that they have had, and continue to
have, serious and very negative effects on the enjoynent of the econom c,
social and cultural rights of individuals and peoples. The serious violations
which resulted fromthem have renmai ned unpuni shed and there has been no
reparation for them The best known of them are essentially slavery,

col oni zation, apartheid and the looting of the cultural heritage of the third
worl d (see section A bel ow).

29. The violations listed above are international and concern severa
countries because either their perpetrators - States or their nationals - or
their victinms are individuals or peoples fromseveral countries. They are

| arge-scal e actions that often | asted for nmany years. Their comrission in
time and in space constitutes international offences which nmust cone within
uni versal jurisdiction and be made inprescriptible. Wereas, according to the
law in force in nost countries, prosecutions and the inposition of penalties
become extingui shed by the expiry of a period of time fixed by the law, crines
under international |law are considered to be inprescriptible, i.e. however
much tinme has el apsed since their comrission, it will always be possible to
prosecute and punish their perpetrators and to repair the damage caused. This
principle is strengthened by that of universal jurisdiction, which nmeans that
an international crinme comes within the jurisdiction of all States.
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30. Impunity for violations of basic rights conpronises the internationa
obligation of States to guarantee these rights and to punish failure to
respect them VWhat is the point of proclaimng rights if they can be viol ated
with inpunity and disregarded? 1In this connection, it should be remenbered
that the efficacy of the international systemfor protecting the human rights
of the individual is based on the right to an effective renmedy, yet the

vari ous nechani sms whi ch produce inpunity make this right conpletely

i noperative. This denial of justice occurs in the first place at the donestic
| evel but also at the international |level since it closes all access hy

i ndividuals to the international human rights bodies.

31. Cont enporary viol ati ons of econonic, social and cultural rights are
nati onal or international. The follow ng are exanples of internationa
practices that give rise to serious violations of econom c, social and
cultural rights: debt, structural adjustnment programmes, deterioration of
terms of trade, corruption, |aundering of drug noney, the fraudul ent
activities of transnational corporations, etc. Violations conmtted on
national territory, nost of which are considered to be justiciable offences,
i nclude: msappropriation of public funds, msuse of conpany assets,
corruption, tax and custons evasion, financial speculation, fraudulent or

unl awful enrichnent, exploitation of illegal |abour and m grant workers, etc.

A. Sone historical precedents

32. The Speci al Rapporteur saw fit to refer to these violations because they
are still having a negative effect on the economc, social and cultural rights
of entire peoples. Fromthe point of view of international |aw these

vi ol ati ons should be regarded as crinmes agai nst humanity and, consequently,

not subject to a statute of limtations and com ng under universa
jurisdiction. Such a characterization should prevent the perpetrators of
these violations fromtaking advantage of the inpunity afforded them today.
This inpunity in respect of crinmes against humanity which take the form of

vi ol ati ons of econom c, social and cultural rights, of fundanental rights and
of the right to devel opment seriously and systematically prevents the
effective enjoynment and full application of human rights throughout the world.

33. According to international |aw, and nore particularly that el aborated
since the judgenent of the Nirnberg Tribunal and in the work of the

I nternational Law Conmm ssion, crines against humanity al so i nclude gross
actions against any civilian population, whether in the context of an arned
conflict or outside it. Inpunity for these crines denies human bei ngs any
possibility of living in a world based on justice, peace, freedom and
denocr acy.

34. I nternational unlawful actions engaging the responsibility of a State
towards other States or the international comunity as a whol e constitute what
is termed a State crine. This crinme, according to the International Law

Commi ssion, can result froma serious and | arge-scale violation of an
international obligation that is of essential inportance for the protection of
t he human being, such as those prohibiting slavery, genocide or apartheid.

The actions engaging the international responsibility of a State are the

same as those giving rise to individual crinminal liability in the case of

per sons who, whether as groups or as private individuals, commt actions
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constituting an offence. According to the preanble to the Hague Convention

of 18 Cctober 1907 - approved in France by the Act of 25 May 1910, popul ations
remai n under the protection and the rule of the principles of the | aw of
nations, as they result inter alia fromthe |aws of humanity and the dictates
of the public conscience. The duty of prosecuting and punishing crinmes under
international law rests primarily with the State on the territory of which the
crimes were committed and in which the perpetrators can be apprehended.

35. It arises fromthis concept that the obligation to make redress rests on
i ndi vidual s, on States and on the entire international community. It is for
the State and the international comunity to organize the political and | ega
framewor k needed to undertake, with any chance of success, the canpaign

agai nst inpunity for violations of econom c, social or cultural rights,

whet her individual or collective. A consideration today of the historica
violations of these rights | eaves no room for doubt that this canpaign
requires cooperation between the State and the international community.

36. Anmong the historical cases of relevance to this report, particular
reference will be nmade to: slavery, colonization, apartheid and pillage of
the cultural heritage of the third world.

1. Slavery
37. Sl avery was not a new phenonenon in the fourteenth century. It had been

practi sed by other civilizations on other peoples. However, the massive and
systematic way in which it was applied in Africa, on African peoples, was out
of all proportion to what nay have happened el sewhere. Carried out in the
nmost i nhuman ways, it was nore costly in human lives, nmore destructive of the
soci al fabric and the source of greater econom c and cultural |ooting than
manki nd had every known. |t was systematized and generalized to the point of
being called the “black-slave trade”

38. The [ ong and pai nful period during which the slave trade flourished was
i ndeed begun by individuals but was subsequently shanel essly devel oped by
conpani es and ultimtely organi zed and directed by States, all of them

Eur opean. For centuries, mllions of nen, women and children were torn from
their society and taken forcibly to the Anericas to be treated there in the
nmost i nhuman and degradi ng manner. Sone of these people, after incredible
sufferings, perished during the ocean crossings. African history in the
period of slavery is nmarked by a series of crines and all manner of violations
of the rights of the human person which are beginning to be recogni zed but

whi ch have never formed the subject of any redress, while the Powers formerly
responsi ble for this traffic continue to profit fromit. Thus, for centuries
the African continent witnessed the exploitation and pillage of its physica
and human resources. Historically speaking, this exploitation is
characteristic of the inmpunity for the serious violations of the rights of the
peopl es that suffered them

39. It must immediately be said that the African peoples were not the only
victinms of slavery. The indigenous peoples of the New Wrld were di spossessed
of all their lands, which were exploited using the costless |abour that

sl avery supplied. The dual genocide conmtted, both upstream and downstream
of slavery, has remained unpuni shed.
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40. Sl avery left Africa in a state of econonmic and cultural ruin marked by
soci al ravages fromwhich it has never recovered. The scope of this report is
too narrow for a detailed description of the nunerous serious violations of
rights of all kinds, whether civil and political or economic, social or
cultural, considered either collectively or individually.

41. The international community and the States which benefited fromslavery
have recogni zed the harm done to the victimpeoples and apol ogies to Africa,
even by the sovereign pontiff, are not sufficient to erase the odious crine
and undo its consequences, including dire poverty, underdevel opnent,
destitution, disease and ignorance. These violations nmust be taken into
account, although any prospect of decent redress requires a definite will and
political courage.

42. Slavery is also the looting of the wealth and resources of the victim
countries and, when such exploitation went on for centuries, it is undeniable
that the harm caused is huge and difficult, if not inpossible, to quantify
even if its reality is undoubted despite the tinme that has el apsed.

2. Col oni zati on

43. When the international conmunity becane aware of the seriousness and
extent of the calamty of slavery, it undertook to abolish it but had already
opened the door to another form of exploitation and dom nation: colonization
The sl aving Powers turned into colonial Powers. As in the previous system
the conflicts that preceded and acconpani ed col oni al conquests were brutal and
i nhuman. Prof essor Mbhanmed Bedj aoui has defined col onizati on as a soci al
econom c and political act. It expressed itself, he says, in the |lega

rel ati onshi ps of domination and exploitation. Fromthe point of view of
international law, it is nothing else but an attenpt to establish a

rel ati onshi p of subordination between two nations in every sphere.

44, Col oni zation entailed the destruction and nodification of the structures
of the col oni zed peoples. The nodels of civilization and devel opnent i nposed
on them served only to deepen and worsen the work of destruction undertaken by
the col oni zers, who were not interested in hel ping the col oni zed peoples to
escape fromtheir ignorance. The international comunity, through its

del i berative body of the period - the Ceneral Assenmbly of the League of
Nations - which was dom nated by the Western countries, had authorized those
countries to divide up the third world and formcol onial empires. They then
had the backing of the international community to plunder the third world and
to di spossess the colonized peoples of alnpst all their |ands and possessi ons.
Thus encouraged, they stopped at no form of exploitation, taking advantage to
devel op their own countries and to enrich their peoples.

45, Sl avery and col oni zati on ended up by ruining the entire third world
whi ch, noreover, has never recovered. For centuries, the colonial Powers,
which are easily identifiable today, pillaged the wealth of the col oni zed
countries to the profit of and on behalf of their nationals and to ensure
their own econom c and soci al devel opnent. The col oni zed peoples and
countries, worn out and ruined as they were, finally took up arns to free
themsel ves at the cost of enormpus sacrifices. It is now neo-colonization
that is perpetuating the dom nation and exploitation of the countries caught
up in the machi nery of the system
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46. The decol oni zati on novenent, after the severing of the bonds of

dom nation and exploitation, posed the problem of the relationships between
the former colonies and the colonizer in ternms of devel opment, equality and
restitution of wealth which, of course, encountered the resistance of the
debtor countries. This gave rise to the saying that one of the prerequisites
for decolonization was to secure the previously existing status quo.

47. One of the nost inportant factors in maintaining that situation is the
cooperation provided by the former colonial Powers, which uses a series of
constraints to inpose its will on the former colony, now a “sovereign State”
but actually wi thout neans or power. |In this unequal relationship between
assisted and assister, the latter inposes its will and thus maintains the
general orientation of existing or new structures in the econom c, social and
cultural spheres. Whatever form decol oni zati on took, whether violent or
negotiated, it has |led everywhere to the sanme disastrous result of dependence
and exploitation, maintaining an unjust world econom c order which the
devel opi ng countries, conposed essentially of forner colonies, insist should
be revised to achieve a fairer bal ance.

3. Apartheid

48. A tragic vestige of colonial donmination, apartheid in nmany ways recalls
slavery. The system neant, in economic terns, conplete and effective
enjoyment by a white mnority of all the wealth and natural resources of a
peopl e domi nated and excluded on racial grounds. It was erected into a system
of governnent and applied for about a century acconpani ed by viol ations of
human rights, both economic, social and cultural rights and civil and

political rights. These nassive and grave viol ations have never been renedi ed
in any way, although they have been characterized in their aggregate as crines
agai nst hurmanity and thus not subject to any statute of limtations.

49. Fromthe tine of the first Dutch colony, the “whites” gradually extended
their domi nation over the whole of South Africa. This trend intensified with
the arrival of the British and other “white” popul ation groups which, by

vi ol ence or cunning, appropriated nearly all the agricultural and residentia
lands in South African territory. The “whites”, who represented 20 per cent
of the popul ation, had control over and use of 80 per cent of the territory,
whereas the “blacks”, who represented 70 per cent of the popul ation
controlled only 13 per cent of the lands. As stated above, this situation

mai nt ai ned at the expense of the blacks, lasted for nore than a century. That
system was not peculiar to South Africa only. Wat is today Nam bia was
governed for a very long time by the same process consisting of a black
majority dom nated by a white mnority. Even today, survivals of the system
continue to produce victins.

4, The pillage of the cultural heritage of the third world

50. At the sane tinme as the dom nated peoples and countries were being

abom nably exploited, their cultural heritages were being |looted. Nowadays,
cul tural goods which bel onged to these people and countries are easily to be
found in the nmuseuns of the Western world, w thout any quid pro quo, of
course. This cultural looting of the third world by the fornmer colonia
Powers is continuing through a traffic know ngly organi zed by them They are
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acting thus in contenpt of the laws of the third world countries and flouting
the international standards worked out by the international community to which
they have freely acceded.

51. For the victimpeoples and countries, slavery, colonization, apartheid
and the cultural looting of the third world were frameworks for gross and
systematic violations of human rights and for a total disregard of their right
to devel opment. These violations have never been redressed and deprive the
victims of any possibility of devel oping thensel ves and | eading a decent life.

52. The practices |isted above belong to the past but have banefu
consequences for the economic |ife of the peoples and countries that were the
victinms. Today, these peoples are living in a state of absolute poverty, as
frequently noted by the international comunity. The serious crinmes of
massi ve viol ations of human rights produced by these practices are ongoing
ones. The principle in such cases is that, so long as the nefarious action
has not ceased, there can be no prescription, the nore so as these are crines
agai nst humanity which are thus inprescriptible and subject to the principle
of universal jurisdiction. This principle makes it possible for the courts in
all countries to take cogni zance of an act constituting a crine against

humani ty.

B. Present practices which are sources of violations of
econom c, social and cultural rights, the right to
devel opnent and the right to a healthy environnent

53. The practices and procedures which are sources of violations of the
economic rights of individuals or groups in all societies cannot be
exhaustively |listed because of their commonpl ace nature. Those discussed

bel ow are perhaps the nost usual, but they are not the only ones. They can
al so, in sonme cases, involve several countries sinultaneously and severa
popul ation strata. The countries affected are not necessarily the devel opi ng
ones. The econom es and peopl es of the devel oped countries also suffer from
them In the |atter case, the damage takes the formof a high rate of

unenpl oyment acconpani ed by an i ntense social crisis.

1. Debt

54. It is urgent and absolutely essential to understand the catastrophic and
i ntol erabl e predi canent of the devel oping countries carrying a heavy burden of
debt which prevents any econom c inprovenent. The result of severa

perni ci ous systens of exploitation, indebtedness necessitates multifarious
solutions - political and/or |egal, pragmatic or planned. Debt and

debt -servicing are steadily inpoverishing the peoples concerned nore and nore
every day, systematically preventing them from exercising their basic rights.

55. The Lester Pearson Conmi ssion had already estimated that, by 1977,

debt -servicing, i.e. annual repaynent of principle and paynment of interest,
woul d al one exceed the gross anmount of new | ending by 20 per cent in Africa
and 30 per cent in Latin Anerica. |In other words, the new | oans which a

devel oping country felt obliged to enter into for devel opnent purposes could
not be used for devel opnent and woul d not even be enough to cover the
servicing of existing debt. Developing countries will in future have
regularly to take on new debt, not for investnent, but for repayment.
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56. In this way, debt which increases as it is repaid becomes a further
bond of dependency. For many countries, it is an intol erable burden

This situation has |led to debt crises in alnost every devel opi ng country,
necessitating alleviation or renegotiation of their debt w thout any |asting
solutions being found. This situation gives rise to econom ¢ and socia
crises which often culmnate in very serious social disturbances, |leading to
political instability that often prevents any econom c devel opment. The debt
crises of the 1980s caused the debtor countries to accept Draconian conditions
for the reorgani zation of their econonies. They had then not only to export
nore to repay their debt but also to restructure their econom es according to
neo-liberalist principles, i.e. to deregulate economc activity, privatize
public conpanies and greatly cut back State expenditure.

57. While public debt is increasing steadily at a rapid rate, with the

grave consequences described, official aid to the devel oping countries is
declining. The “devel oped” countries, which perpetuate this situation, and
the international institutions (Wrld Bank and International Monetary Fund)

whi ch act as their collection agencies, should revise their policies so as to
ensure an international transfer of resources to the devel opi ng countries,
sufficient to spare themthe difficulties caused by indebtedness. The prinmary
m ssion of the international financial institutions is precisely that of

assi sting such transfers.

58. It will be recalled that, in 1944, the Bretton Wods Conference deci ded
to set up the Wrld Bank and International Mnetary Fund (I M) for the purpose
of helping to inprove world trade relations. Article 1 of the IMF Articles of
Agreenent sets out six objectives for the Fund, one of them being to
facilitate the expansion and bal anced grow h of international trade and to
contribute thereby to the pronotion and nmai ntenance of high |levels of

enpl oynment and real inconme and to the devel opnment of productive resources.

| MF reconmendat i ons and gui del i nes, which are especially hard on countries

wi shing to renegotiate their debts, are in flagrant contradiction with the
ainms set out in article 1 of its statutes. It is worth noting that the |oans
granted to devel oping countries have actually been nerely a series of
fictitious operations bringing no benefit to the popul ati ons concerned, which
are nevertheless called on to repay them The |loans granted in fact take
different directions, none of which |eads to the really needy segnents of

the popul ation. They are partly used to service debt and partly

m sappropri ated by those responsible for managing them to be redeposited

in the banks of the creditor countries or reinvested in conmpanies in those
same countries.

59. The mai n consequences of such practices are to nultiply and exacerbate
t he problenms of the devel oping countries. The main victinms are, of course,

t he deprived segnents of society who have less to |live on, and nothing seens
able to halt their slide towards absolute poverty. All the evidence suggests
that perpetuating the debt of the devel oping countries is the result of a
del i berate political decision designed solely to frustrate any attenpt by the
devel opi ng countries and their peoples to achieve econonic and socia

pr ogress.

60. It is certain that international financial inbalances will strike
directly at the already frail economies of the devel oping countries. Such
i mbal ances will continue to worsen as |long as world econom c structures are
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mar ked by unequal terns of trade. Moreover, there is also every indication
that the perpetuation of indebtedness nmeans that it can be used as a powerfu
weapon to bring devel oping countries to their knees, while providing their
governing classes with the nmeans to cushion thenselves and to be the
advocates - | was going to say the architects - of an economi c policy which
is catastrophic for the vast mgjority of the world' s poor

61. Taki ng exclusively into account the situation of the sub-Saharan African
countries, the Secretary-General of the United Nations |aunched, on

15 March 1996, what is said to be an unprecedented programre to nobilize al
the organi zations of the United Nations system and funds in an anount of

$25 billion to put the econom es of these countries back on their feet. The
resources will not be new ones but rather a reorientation of resources already
exi sting at the national and international |evels. The internationa

financial institutions are considering a series of neasures to lighten the
burden on the nost heavily indebted countries. According to the Wrld Bank

it is inpossible to break the vicious debt circle with the existing financia

i nstruments and new ones will have to be created. The Bank proposes, in the
first instance, to establish a ceiling for debt-servicing which should not
exceed 20 to 25 per cent of the export earnings of the country concerned. As
for the debt itself, its weight must not be greater than two and a half tines

the value of exports. |In practice, these alleviating mechani sms woul d
intervene only as a last resort, once all the present conventional renedies
had been exhausted. In view of the fact that the nultilateral debt cannot be
reschedul ed, still |ess cancelled, the nmeasures proposed seemto be sinple

st opgap devi ces designed to ensure repaynent of the debt. We all renenber the
prom ses made in the context of the structural adjustment programes which
very rapidly turned into a resounding failure in all the countries that
applied them

62. The manner in which the debt is managed at present al so enabl es
transnati onal corporations to frustrate any attenpt by the devel oping
countries to assert their sovereignty or chart the course of their own

devel opnent. Because of the role it plays today, debt is a forni dable

i nstrument for donmination which the transnational corporations weld
effectively against the devel oping countries. Reference nust be nade here to
the failure of the Bretton Wods institutions to carry out their primary

m ssion - that of creating and maintaining a balance between the various
actors of international economic life in the best interests of mankind. This
failure, combined with the activities of the transnational corporations and
the sel fishness of the devel oped countries, has led to the establishnent of
two harnful and destructive practices in the formof structural adjustnent
programes and, nore recently, devaluation of the currencies of the devel oping
countries.

2. Structural adjustnment programes

63. The i nterdependence of the national econonies of States and their
dependence on the current framework of the world econony nake cooperation
between States increasingly inportant and hei ghten the responsibility of
agents and partners in devel opnent in connection with structural adjustnent
programes which, it should be recalled, are nmerely techni ques or ways of
managi ng shortages with the decl ared purpose of bringing debt under control
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This attenpt at debt control has so far been a failure as blatant as it is
significant. These structural adjustnent programes have inflicted enornous

i nhuman and counter-productive suffering on the deprived popul ati ons of the
debtor countries. These nmethods of nanagi ng shortages which steadily worsen
the state of dire poverty of the peoples concerned were inmposed on them by the
debtor countries with the conplicity of the international financia
institutions in a fictitious context of negotiation in which the creditors had
the power to lay down the | aw

64. In a new approach to its social policy, the International Labour
Organi zation (ILO is doing everything possible to alleviate socia
deprivation, not only by creating safety nets but al so by taking preventive
action in the formof establishing a nore intensive dialogue with a viewto
i nfluencing the Bretton Whods institutions. On 21 June 1993, the

I nternational Labour Conference reaffirnmed this approach by adopting the
resolution entitled “Resolution concerning social protection and the

al l eviation of unenployment and poverty, and the social dinmension of
structural adjustnent and transition to a nmarket econony”. The ILO spirit
thus differs completely fromthe attitude of the Bretton Wods institutions as
if they did not belong to the same United Nations system This |ack of

har mony denonstrates, if need there still be, the deviation of the financia
institutions fromtheir primary m ssion

65. Structural adjustment progranmes inpose a heavy burden on workers and
their famlies and on other vul nerabl e groups such as wonen, children, the
unenpl oyed, the jobless and the handi capped. They inperil public spending on
education, health and collective social services. Wge levels fall and job

| osses are frequent. |In short, no economc, social or cultural human right is
observed or protected. The neasures adopted in the context of structura

adj ust rent programmes have culnmnated in a downward revision of exchange rates
whi ch reduces the purchasing power of the workers and have caused inflation
which is intolerable for the | ess favoured segnents of the popul ation.

66. Bringi ng about drastic cuts in the budget provisions of the States
concerned, structural adjustnent programes eventually prevent them from
neeting their social and general welfare obligations to their peoples.
Structural adjustment progranmes have nerely worsened the state of econom c
ruin of the underdevel oped countries. They are actually neans of distraint
designed to recover the suns owed to the wealthy countries w thout any concern
for the difficulties of the debtor countries.

67. Downwar d adj ust nents of exchange rates or currency deval uati ons have
consi derably weakened the econonies of the third-world countries. Quite apart
fromthe econom ¢ power of the State, the multiplier effects of such nonetary
policies damage the investnent possibilities of private conpani es and

i ndi viduals; they are sources of inflation and of uncontrollable surges in
prices. Conmpanies then downsize and lay off workers with a clear reduction in
i ncome. Devaluation |eads to a change in the relative prices of inmports,

whi ch becone dearer in the national currency, and exports, which becone
cheaper in foreign currencies. |In view of the fact that the devel oping
countries are already suffering fromthe deterioration in the terns of trade,
a fall in exchange rates cannot but be disastrous for their econom es.



E/ CN. 4/ Sub. 2/ 1997/ 8

page 18
3. Enbargo
68. In order to conbat certain political reginmes considered to be

totalitarian and not respecting the rights of the human person, the

i nternational comunity rmay adopt neasures designed to punish the States
concerned. It then seeks, by a concerted action, to isolate thempolitically,
econom cally and commercially. A State thus targeted can neither inport nor
export products needed for its devel opnent and the material welfare of its
people. The enbargo thus deci ded upon can be total and conprise everything
that a country m ght need (foodstuffs, nedicines, construction materials,
school supplies, mlitary equipnent, etc.) or else partial and relate only to
certain supplies, particularly mlitary supplies.

69. In both cases, the resulting privations, ainmed at overthrow ng the

| eaders, have a serious inpact on the civilian population and particularly on
vul nerabl e groups, which are the first to suffer. This seenms to be the case
in lrag, where hundreds of thousands of children have died as a result of the
total embargo inposed on their country after the Gulf War. It has been noted
that, in actual fact, only the civilian population has suffered fromthe
measures adopted in the framework of the enbargo in question. The expected
ef fecti veness has never been achieved. Further thought should thus be given
to the steps to be taken to rescue civilian populations fromthe clutches of
dictators, instead of throwi ng out the baby with the bathwater.

70. However, in no case should a people be deprived of nedicine and food and
vul nerabl e groups should, in accordance with the spirit of the internationa
instruments governing the international institutions, be given the fullest and
nost appropriate assistance in case of need. For the international comunity
to be guilty of massive violations of collective and individual economc
rights would be an utter aberration and the greatest contradiction devel oped
within the United Nations system

4. Corruption

71. The word "corruption” neans the abuse of public trust for private
purposes. It is a noral phenonenon, even though noney is involved in the vast
majority of cases. A public office is used for the benefit of one or nore

i ndi viduals, rather than in the national interest. Corruption my exist

i ndependently of any financial benefit; it is universal and nultiform
According to Professor Robert Klitgaard of Harvard University, there are
several definitions of corruption in existence but it can be said sinply that
corruption neans the abuse of an office for personal ends. This office, says
Prof essor Klitgaard, nay be public or private but corruption is usually
regarded as a public phenonenon. An individual abuses the public confidence
placed in himto serve his own interests or those of the group to which he

bel ongs. To understand the many forns of corruption, it is first necessary to
consider the nature of the situations and persons concerned: civil servants,
busi nessmen, private individuals or conpanies using the same processes. The
external factor intervening in the decision-making process influences the
unwarranted benefit to the decision maker or executive in the formof a
gratuity or the prom se of a gratuity.
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72. The Interregional Semi nar on Corruption in Government, held under the
auspices of the United Nations at The Hague from 11 to 15 Decenber 1989, in
association with the Departnment of Technical Cooperation for Devel opment,
identified inmpunity as an underlying el enent of the various forms of
corruption. The Eighth United Nations Congress on the Prevention of Crinme and
the Treatment of O fenders, held at Havana from 27 August to 7 Septenber 1990,
noted in its resolution 7 on corruption in Governnment that that form of
corruption was universal and that it had del eterious effects on the econom es
of all countries, but particularly those of the devel oping countries.
Nowadays, this corruption is developing on a world scale. At the
international level, it is harnful to the econonies of the countries

i ndividually affected and, noreover, anplifies the inbalances caused by the
wor | d economi c order as a whol e.

73. In its resolution 1992/50 on the fraudulent or unlawful enrichnent of
top State officials, the Conm ssion on Human Rights pointed clearly to the
responsibility of the North in connection with the comm ssion of that crine in
the countries of the South and thus raised the question, still unclear in
international law, of the restitution to despoiled peoples, for reinvestnment
in local econom c, social and cultural devel opnent, of the funds which their

| eaders have extorted fromthem wusually with the conplicity of foreign banks.
The exi stence of highly devel oped capital markets encourages certain offences
such as insider offences. The sane is true in the countries with economes in
transition. The headlong privatization taking place is acconpanied by simlar
phenonena.

74. Corruption affects all sectors of both public and private econonic life.
The exi stence of a public sphere and a private sphere is a prerequisite for
corruption, but certain differences can be observed in the interests pursued.
A busi nessman, working within the law, who slips an inducenent across the
table is generally pursuing an end corresponding to the interests of his
conpany. The act - though reprehensible - thus comes within the framework of
the normal operation of the enterprise. This is also the case of the
politician who, in his own interest or in that of his party, tries to cover up
a financial scandal but cannot do so wi thout the hel p of other persons whose
action or inaction he purchases. Another area very propitious to corruption
is nepotism This is a phenonenon extrenely difficult to pin down but, since
the criterion of conpetence has been replaced by that of favouritism it
creates between the decision maker and the beneficiary of the decision a |link
of dependency which may well influence future decisions.

75. The corrupted and the corrupter are not acconplices: each is the
perpetrator of a distinct offence, subject to its own procedures and

puni shments. Moreover, corruption must be distinguished fromthe traffic of

i nfluence that one individual exercises over others to persuade themto
refrain fromcarrying out one of their duties so as to give himan undue
advantage. Both the corrupter and the corrupted can be civil servants, State
agents, private individuals or elected officials. Corruption thus creates a
dual responsibility: the corrupted (the passive subject) is just as
responsi ble as the corrupter (the active subject). This dual responsibility
gives rise to the fact that both parties are liable to punishnent. Corruption
can al so engage the responsibility of the State if the latter is organizing it
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t hrough the operation of its organs or when, by a perm ssive attitude, it
accepts the fact that private entities or private individuals are practising
it.

76. The internal corruption described above can have several connections in
ot her countries: it then becones transboundary and is carried out by private
conmpani es or individuals on a |arge scale and involving several States.
Corruption, whatever its perpetrator and its extent, constitutes econom cally
speaki ng a serious obstacle to the econom ¢ and soci al devel opnent of the
countries affected. Thus, poisoning as it does the econony and the socia
fabric, corruption violates the economc, social and cultural rights as wel
as the right to devel opment and to a healthy environment of the peoples and
popul ati on sectors concer ned.

77. José Arthur Rios wote: “Corruption is the product of inverted ethics,
in that the act of corrupting involves the idea of reciprocity, which is
actually an element of equity and justice”. |In a nmodern society, this rule of

reciprocity results in corruption when it involves transacti ons which

subordi nate the nanagenent of public resources to the interests of the private
sector. In primtive societies, the customof reciprocal gift-giving
establishes a network of obligations between the groups. This network is
functional and legitimate in such societies and in theory raises no question
of corruption. G ft-giving can becone an instrument enabling some individuals
to inpose their will on those who are unable to reciprocate. This latter
group may be working for the private sphere at the expense of the public
sphere or the general interest. |In the context of this report, we must avoid
[ umpi ng together minor fornms of corruption (e.g. of public officials) and
maj or fornms which are sources of nassive violations of human rights.

78. The advent of nodern society has endowed nobney with three separate
functions which often nake it the catalyst for the phenonmenon of corruption
since noney has no bounds, can be transferred unobtrusively fromone person to
anot her and can be used for any transactions by virtue of its abstract nature.

79. As noted earlier, corruption is universal. Nowadays, all States,

whet her devel oped or devel oping, suffer fromthe same phenomenon to varying
degrees. Corruption is thus a functional phenonmenon operating at all levels
and in all spheres of activity. It has been rightly pointed out that
corruption cannot thrive in a pluralistic and denpcratic society.

80. Corruption, trafficking in influence and breach of trust by officials
are offences generally connected and usually carried out in the same context
and by neans of the sane nethods. These offences differ fromthe other
econom c offences in that the victimfreely participates in full awareness of
t he harm bei ng done to himbut attracted by the gain. Organized and applied
on a large scale, these offences cause i nmeasurabl e damage to | arger and

| arger social strata.

5. Tax and custons fraud and ot her econonic offences

81. When fraudul ent actions constitute serious damage to a nation's econony,
they indirectly affect individual rights, whether economc, social or
cultural. The concept of fraud includes all actions intended to reduce tax

liability or evade taxation. It mnmeans the direct or indirect violation of tax
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law. The concept is still a vague one and, although all countries conbat the
phenonenon, no clear definition has yet been arrived at either by consensus or
on the basis of national judicial practice. It should be nmentioned that the

person engaging in fraud is usually also involved in corruption. The offences
commtted in the above-mentioned areas affect some very sensitive economc
sectors. Since they are the nmain sources of revenue of the devel oping
countries, they play a significant part in the overall devel opment effort.

82. There are, of course, other econom c offences, the nunber and inportance
of which will vary according to the econom c situation of the country
concerned. As is noted by Professor Fontan, who has nade a scientific study
of the notivations of econom ¢ delinquents, the econony of shortages devel ops
as nmuch econoni c delinquency as the econony of abundance. W thout entering
into details of the econom c offences at the internal level, it may be said
that they are very serious sources of violations of the econom c, social and
cultural rights of individuals and peoples. They include m sappropriation of
public funds, m suse of conpany assets, financial speculation, unlawful
enrichnment, |aundering of drug noney and the conplicity of certain credit
establishnments in receiving funds which have been fraudul ently acquired.

83. These vari ous offences, which are sources of serious violations of
i ndi vidual rights, are punishable in donestic |legal systems with nore or |ess
effectiveness. At the international level, it my be feared that the nethods

adopted to conbat this delinquency are of a rather empirical nature. Closer
col | aborati on between the various countries concerned, outside the
institutional framework of the United Nations, would be desirable.

[11. THE CONSEQUENCES COF SUCH PRACTI CES FOR ECONOM C, SOCI AL
AND CULTURAL RI GHTS AND FOR COLLECTI VE RI GHTS

84. The practices and procedures outlined above have a negative imnmpact on
the econom c, social and cultural rights of individuals and al so on collective
or conmunal rights (right to developnent and right to a healthy environnment).
They have led in the past, and continue to |ead, to serious and nassive
violations of these rights and even to their being conpletely disregarded by
those who are responsible for and benefit fromthem This conbination of

i gnorance on the one side and omi ssion on the other is a source of difficulty
for the achi evenent of hunman rights in general and econonic, social and
cultural rights in particular.

85. Sl avery, colonization and apartheid, practices which have di sappeared or
are rapidly disappearing, were, in the recent past the principal nassive
violations of collective or individual human rights. It should be pointed out

here that these categories of rights are closely linked, as the forner provide
the framework for the enjoynent of the latter. These collective or conmunal
rights are to individual economc, social and cultural rights what denocracy
and the rule of law are to civil and political rights.

86. While civil and political rights are now nore or |ess an accepted and
integral part of nost national |egislation, the sane cannot be said for
econonmic, social and cultural rights and collective rights which sone States
regard not as rights but as a factual situation. This erroneous idea does not
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resist a serious analysis of the |l egal and econonm c foundati ons of these
rights. The extrenely reluctant attitude of the devel oped countries
concerning themis nmerely an expression of a certain selfishness.

A. Violations of collective or communal rights

1. Violations of the right to devel opnent

87. The right to devel opnent grew out of the economic inequality and the

di sadvant aged position of the underdevel oped countries. It should, noreover,
be mentioned that the right to devel opnent establishes the principle of
reparation to which are entitled the peoples and countries which had | ong been
robbed of their wealth by slavery and colonization. The enornous inequalities
of all sorts between poor countries and devel oped countries are the result of
centuries of pillaging and exploitation during which civilizations were
destroyed, social structures and neans of production w ped out and the
ecosystem devastated in Africa, Asia and Latin America. Unequal distribution
of wealth and income at both the national and international |evels has

wor sened in recent decades and has reached such dinensions as to be a genuine
i nternati onal scandal

88. The d obal Consultation on the Realization of the R ght to Devel opnent
as a Human Right, held at Geneva from8 to 12 January 1990, essentially
concluded that the traditional devel opnent strategy was transnational in scope
and mainly consisted of creating nodern industrial enclaves and zones of
exclusion in the devel oping countries. Those enclaves and zones usually have
not hi ng but negative effects on devel oping countries' econom es and serve
ultimately as bases for the transnational corporations to spread their
activities anong various countries in order to avoid having to conply with
donestic |laws and international standards. Such establishments have usually
proved to be unstabl e because the parent conpany can decide, for conmerci al
economi c or political reasons, to nove its subsidiaries to other countries.
The purpose of such practices is to evade the econonmic | aws of the countries
concerned and they alone constitute violations of the right to devel opnent of
t he popul ati ons of one or nore countries.

89. Tradi ti onal devel opnent strategies have also resulted in the creation of
privileged national elites which follow the same patterns of consunption as
hi gh-i ncome groups in devel oped countries, while the great nmasses of the
popul ati on cannot even neet their nost basic needs. That is the way in which
the | eaders of devel oping countries have been designing their nationa
econonmic policies for alnost half a century. | should not fail to mention
that this gap in inconmes and lifestyles is not linmted to the devel opi ng
countries; it also exists, and is becom ng increasingly frequent, in the
devel oped countries. As stated above, the actors and beneficiaries of these
strategi es constitute a mnority, conpared with an overwhel mi ng but deprived
majority.

90. Such practices, when conmbined with the perverse inpact of indebtedness
and of the deterioration in the terms of trade, together with the banefu
activities of the transnational corporations, prevent the devel oping countries
and their peoples fromeffectively enjoying their right to devel opment.
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2. Violations of the right to a healthy environnment

91. The maj or environnental crises of recent decades have highlighted the
transnational and nulti-di mensional nature of their effects and have shown
that the solutions required are collective or communal ones which
consequently, can be carried out only by the international conmunity and by
the States thenselves, either individually or in cooperation with the

United Nations as called for in Articles 55 and 57 of the Charter. A bal anced
ecosystem preservation of natural resources or sinply the survival of the

pl anet are urgent requirenents which have to be nmet if our systemis not to be
dest royed.

92. The right to a healthy environnent has been violated as a result of
human activities which increase concentrati ons of greenhouse gases in the

at nrosphere, with all the consequent effects on global warm ng, rising sea
levels and climate in general. \Wile producing their own negative effects on
the enjoyment of human rights in general and economc, social and cultura
rights in particular, these phenonena have nmultiplier effects which also
exacerbate the increasingly serious and nunerous problens faced by the
popul ati ons of poor regions. Human activities which affect the right to a
heal t hy environnent al so take the form of deforestation which over the
centuries has led to substantial forest |osses and environmental degradation

93. According to a report by the Secretary-General of the United Nations
Conf erence on Environment and Devel opnment, the conservation of biol ogica
diversity is fundanmental to human life. It is a basic factor in the way in
which living organisms are structured. As such, it provides support for
ecosystens, for the regulation of water and the atnosphere and the basis for
agricultural production. Wen genetic variations are lost, therefore, the
result is not only that specific and potential properties and adaptations are
| ost but also that the nunber of species is dimnished, ecosystens are
inmpaired and the ability to sustain human life is danaged. That destruction
of the ecosystem and of the equilibriumnecessary for the survival of our
species is aggravated in nodern life by the effects of such contemporary human
activities as pollution, the dunping of toxic and hazardous wastes and so
forth.

94. Pollution of the |and, sea and air from various sources causes major
risks to the life, health and well -bei ng of populations. The Bhopal and
Chernobyl disasters are just two exanpl es anmong many which are still vivid

menori es, especially because of the | arge nunber of victims. According to
estimates by the League of Red Cross and Red Crescent Societies, the Chernobyl
di saster affected, and continues to affect nmore than 4 mllion people, in
addition to the 135,000 peopl e evacuated fromthe villages closest to the
reactor, who are still living on contam nated | and. Those victinms fear for
their future, exposed as they are, as the scientists tell us, to congenita
illnesses and mal f ormati ons.

95. Ecol ogi cal disasters, nuclear or otherw se, risk destroying every form
of life. The right to a healthy environnment is closely linked to econonic
soci al and cultural rights. The exportation to devel oping countries,
particularly in Africa, of hazardous waste produced by the industries of the
North is, in ny opinion, a serious violation of the npost inportant human
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rights, forenmost of which is the right to life. However, individuals and
conpani es pronpted by the allure of gain, have engaged in transactions for the
transfer of industrial wastes in utter disregard of the rights of individuals
and peopl es.

96. The scandal s of 1987 and 1988 which followed the discovery of deals
whereby African countries received derisory suns of noney from western
conpanies in return for the use of land for the dunping and burial of toxic
waste, brought a justifiably violent reaction from sonme devel opi ng countri es.
It is in that context that the Council of Mnisters of the Organization of
African Unity (OAU) declared in its resolution 1153 (XLVIII) of 25 May 1988
that such dunping was a crinme against Africa and the African people. On

7 Decenber 1988, the United Nations, following in the footsteps of OAU,
adopted a resolution in which it expressed profound concern regarding
practices of dunping nuclear and industrial wastes in Africa. The 1989 Base
Convention on the Control of Transboundary Myvenents of Hazardous WAstes and
Their Di sposal was the result of a conproni se between those who favoured a
conpl ete ban on transboundary novenents of waste and those who wi shed to
define the framework and | egal conditions for the transfer of wastes, as

t hough any negotiation was possible in that field.

97. Any transaction for the transfer of wastes is a serious violation of the
right to a healthy environnent and, quite obviously, of the whole set of human
rights, whether individual or collective, econom c, social and cultural or
civil and political. Gven the extent of violations of the right to a healthy
environnent, the international comunity expressed its profound concern, at
the 1992 Earth Summit, noting that sone international nmovenents of toxic
wastes were in contravention of national |egislation and existing

i nternational instrunments, seriously damagi ng the environment and public
health in all countries, particularly the devel opi ng ones.

B. Violations of individual econom c, social and cultural rights

98. I ndi vi dual econom c, social and cultural rights are essentially the
right to work and the rights to adequate food, health, housing and education
There is no doubt that those rights rest on the nost inportant right of all
namely, the right to life. They all revolve around and centre on that right,

if by "life" is neant everything that contributes to the continued existence
and i nprovenent of the human condition. |In the view of sonme people, these
rights constitute an ideal to be achieved, i.e. they are not i mediately

claimable. This viewis incorrect since these rights have a firm/lega
foundati on and can be clainmed at any nmonent and their violations punished.

1. Violations of the right to work

99. An | nternational Labour Organization report, the Wrld Labour

Report 1995, explains that the enploynment situation in devel opi ng countries,
particularly in sub-Saharan Africa, is determ ned by | ocal market

condi tions which continue to discourage both donestic and foreign investnent.
The expl anations provided by the Director-Ceneral of the International Labour
Organi zation (ILO are far fromsatisfactory, especially when he states that
African countries should undertake najor reforms. In ny opinion, the
explanation is rather to be found in the injustice and i nmbal ance engendered by
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the world economic order. The ILO report suggests that the only area where
Africa has not been marginalized is that of aid. | think that the "aid" in
guestion could easily be discontinued entirely if the world' s wealth were
distributed equitably among all nations.

100. Shortages or serious crises have inevitable consequences on the |abour
mar ket with increasingly frequent recessions hanpering the devel opment of any
policy ained at inproving the conditions of the worker and his famly.

Unenpl oyment becones a daily concern for the individual as well as for society
and the search for work a priority. W rkers and their fanmlies who are
affected by job instability or insecurity are extrenmely vul nerable.

101. Workers also face serious risks in performng certain jobs which they
are forced to accept because of the difficult econonm c situation. Nowadays,
the ILO conventions prescribing workpl ace hygi ene nmeasures are never observed
anywhere. This is a serious violation of the worker's rights. M grant

wor kers are certainly those nost affected because of their clandestine

recrui tnment and sonetines even of the conplicity of the host State.
Violations of the right to work take several forns, as noted by the Specia
Rapporteur in his second interimreport on the realization of economc, socia
and cul tural rights:

(a) Substantial falls in wage |evels, with corresponding declines in
living standards;

(b) I ncreased | evel s of unenpl oynent;

(c) Reductions in worker protection in terns of occupational health
and safety standards;

(d) Limtations on the right to strike
(e) Weakened bargai ni ng power of the working class; and

(f) Many vi ol ent social conflicts that can |lead to serious politica
and econom c cri ses.

These are the main consequences of violations of the right to work, though
ot her | ess serious consequences can derive fromthem al so.

2. The right to health

102. Health today gives cause for concern because it is precarious and
accessible to only some privileged groups of people that are becom ng fewer
and rarer. |In many countries, particularly devel oping ones, the health system
consists of a few small islands in a sea of excluded people w thout access to
health care in its nost elementary form For a very large part of the
popul ati on, health care is inaccessible because of its cost. The spread of
serious di seases, the ease of their propagation and the resistance being built
up by their vectors should lead to greater solidarity between the rich and the
poor, since the security of the rich lies in providing for the health needs of
the poor. The continents have grown cl oser together and no di sease or human
suffering can be contained within a State's borders.
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103. The cost of health care is weighing heavily on the savings of famlies
and the econom es of States, whether large or small, devel oped or devel oping.
Medi cal treatnent is as expensive as the medication needed to treat the
illness diagnosed. This situation puts the m ninum needed for health beyond
the reach of the nost di sadvantaged segnents of society, namely, workers and
their famlies, children, wonmen and the elderly. For these groups of human
beings, the right to health is an inaccessible |uxury.

104. This right to health should be understood as both an individual and a
collective right and should be a constant concern of the internationa
community, of States and of individuals. The international community should
be nore involved and cooperate nore with States, in accordance with the
Charter of the United Nations. To be successful, however, such cooperation
requires a new balance in the world economic order and all its subsidiary
systens. It is a well-known fact that 20 per cent of the world s popul ation
controls 80 per cent of the world's resources and technol ogi cal benefits.
This increasingly pronounced inbal ance exposes the di sadvant aged vul nerabl e
groups and peoples of the third world to serious shortfalls in all areas,

i ncluding health. The concentration of pharmaceutical industries and the
means of conbating serious contenporary diseases (such as AIDS) in the hands
of a few industrialized countries prevents nost of the world's population from
benefiting fromthe scientific advances and di scoveries of this century.

3. The right to adequate food

105. Putting an end to hunger and poverty, both present and future, is an old
prom se of the international community which was nmade after the Second Wrld
War. That prom se has never been kept, nor has any serious effort ever really
been made to keep it. The wealthy Powers preferred to enbark on an insane and
i ncreasingly expensive arns race which geared their economes to mlitary

obj ectives and diverted funds fromaid that could have hel ped the devel opi ng
countries. It has been said that, if the arns-producing countries wthheld

5 per cent of their mlitary expenses and paid those funds out to the needy
countries and peoples, the latter would be able to undertake, and probably to
succeed in, launching their econom c devel opment, as long as the current
econonmi ¢ order becomes fairer and nore equitable, of course. Famine is rife
in many countries and is now affecting people who were previously believed to
be safe fromit. Food shortages, conpounded by burgeoning growh in world
popul ati on, meke the realization of the right to adequate food daily nore
renot e.

106. Moreover, the pollution resulting fromindustrialization and the use of
certain substances is leading to the destruction of all forns of animl and
plant |ife and consequently of all sources of food. The reckless
deforestati on of sone areas of the third world, which has not been acconpani ed
by any reafforestation, has worsened the situation and has caused the
desertification of arable Iand. The right to adequate food is not sinmply a
matter of the abundance of food, but also of its quality. The struggle

agai nst the wi despread increase in nmalnutrition anong vul nerabl e groups is one
way of working towards the realization of the right to adequate food. The
rising costs of food, declining food security, |ower production costs and

cut backs in public subsidies on basic foodstuffs are al so obstacles to the
realization of the right to adequate food. Nowadays, nmany famlies spend nost
if not all of their inconme on food.
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107. Today, one person in every five never eats his fill and, far from

i mproving, this situation is becomng worse in all countries, particularly in
the third world. The scarcity and cost of foodstuffs are spreading to al
parts of the world and are seriously endangering the right of every person to
have a m ni mum anount of food to survive. Speculative dealings in foodstuffs
of prime necessity by sone national and international firns, especially with
regard to inportation and distribution, further frustrate all hope of securing
everyone's right to a m ni num of food.

4. The right to adequate housing

108. The right to adequate or decent housing is based on a set of nornmns
related to the other rights of the individual and his environnment.

I mpl ementation of this right is a contribution to a people's cultural life and
provi des the necessary harnony between man and his habitat. Realization of
the right nust thus take into account the cultural and social elements of the
peopl e concerned. Inporting housing nodels is often, if not always,
destructive of that harnony.

109. The housing crisis of past decades was, for nany persons and peopl es,
the result of a disregard for the right to adequate housing. One

United Nations document stated that the difficult econom c situation of many
countries in the early 1980s was reflected in a rapid decline in resources
avail able for investnents and related services in the field of human
settlenents. National housing subsidies, rent controls and housing | oans have
been steadily dinm nishing.

110. The extent of specul ation on housing has neant that, for thousands of
people, the right to be properly housed has been increasingly difficult to
realize. Such speculation has furthernore facilitated the devel opnent of
eviction procedures which take no account of the human right to housing. The
absence of appropriate control by the public adm nistration has deprived the
right of all its content. 1In any case, it should be recalled that the public
authorities thensel ves very often enbark on the nationalization or
expropriation of settled |Iands w thout providing any conpensation to those
affected. Examining all these failings and finding appropriate solutions wll
contribute to the realization of everyone's right to adequate housi ng.

5. The right to education

111. The right to education is increasingly difficult or even inpossible to
realize in many countries, especially in the third world. Like all econom c
rights, it requires a financial and material base which is not available to
the greater part of the population. The right to education neans that an

i ndi vidual has the possibility to receive education, to provide it for his
children and to be free in the choice of that education. Violations of and
di sregard for the right to education take the form of insufficient schooling
for children, a high proportion of school drop-outs and constantly declining
rates of literacy. These practices are sonetines tantamunt to a pure and
si mpl e negation of the right. The quality and standard of education is at
present being seriously affected as a result of the shorter working hours,
smal | er nunbers and dim nishing skills of teachers.
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112. A UNESCO study shows that, in the hundred | east advanced countries, the
education budget has been nore than hal ved over 10 years. This reveals a
clear lack of concern for education on the part of national authorities.
Furthernore, the World Bank has shown very little regard for the difficulties
surroundi ng the realization of the right to education by inposing harsh cuts
in the educational budgets of devel oping countries. In many African countries
the principle of free primary and even secondary education had in the past
enabl ed many poor people to receive at |east basic teaching. Now that this
principle has been abandoned, education, which has becone as expensive as
health and housing, is out of the reach of the nost deprived segments of the
popul ati on.

113. The effective enjoynent by every individual of the right to education
shoul d be a constant concern of national and international institutions,

whet her private or public. In seeking such enjoynment, it should be borne in
mnd that the individual is not only the beneficiary but also the architect.
Educati on must not be an instrument for the destruction of the culture of
peopl es or the social fabric. Literacy nust be functional so that the

i ndividual is able to nmake use of it in carrying out his work, particularly in

| abouring and agricultural environnents. Consequently, literacy courses nust
not be a sinple teaching of the letters of an al phabet but must al so be
applicable to the recipient's vocational life.

C. Violations of the economc, social and cultura
ri ghts of vul nerabl e groups

114. The so-called vul nerabl e groups, which include children, wonen, m grant
wor kers, the old and the poor, are undeniably the nbst exposed to and the nost
seriously affected by massive human rights violations. In a document entitled
"Overal |l Socio-econom c Perspective of the Wrld Economy to the Year 2000",
the United Nations comments that, as the overall econom c prospects for Africa
and Asia are unfavourable, with very slow or nil inconme growth, the incones of
the poor would not rise enough to elinminate poverty and undernutrition. The
Worl d Bank adds that 0.7 per cent of GDP, which would be equivalent to a

20 per cent inconme tax on the richest fifth of the world' s popul ation, would
be sufficient to raise the incone of all the poor in Africa to just above the
poverty threshold. O course, the advanced econom es are also suffering from
the current world economic crisis. They have been forced as a result to adopt
drastic measures which have | ed to mass unenpl oynent, inflation and rea

i nsecurity.

115. In sone devel oped countries, particularly in Europe, restructuring and
econoni c policies should be expressly ainmed at inproving the fate of deprived
fringe groups such as invalids, mgrants and the nenbers of ethnic mnorities,
while ensuring a full participation by these groups in the econonic, politica
and social life of the nation. It should be enphasi zed that the steps taken
by the international financial institutions in the framework of their policies
and programes of action have had the nmajor consequence of aggravating poverty
and wi dening the gap between rich and poor

116. The problens are still nore severe in rural areas, where the failures of
political and econonic policies are nore acutely felt. Thus, mllions of
people living in rural areas cross the threshold of absolute poverty every
day. Poverty also affects the devel oped countries with |iberal econoni es,
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where all the sectors of the population which are unable to conpete are pushed
aside. All the econom c, social and cultural rights of the poor are thus
violated or sinply disregarded without any effort being nade to interrupt the
process. In this case, the econonm c base is a constituent part of the

i ndividual's right. The sane applies to wonen, old people and workers.

It should be recalled that the United Nations and its specialized agencies
have, with the participation of the Menber States, prepared a series of
international instrunments ainmed at conmbating and elinmnating the ills suffered
by these groups. Drafting a legal instrument is one thing, however, and
applying it is another. The econom c protection of vulnerable groups is an
essential prerequisite for the realization of their econonmic rights. This
obligation, for which the States and the international community are
responsi bl e, has often been and may | ong continue to be ignored in view of

the lack of will on all sides.

V. THE CAMPAI GN AGAI NST | MPUNI TY FOR PERPETRATORS OF VI CLATI ONS
OF ECONOM C, SCOCI AL AND CULTURAL RI GHTS

117. Organi zi ng the canpai gn against inpunity for perpetrators of violations
of econom c, social and cultural rights, if it is to have any effect, requires
conprehensive, detailed and objective investigations. To this end, it will be
useful to consult the analysis regarding inpunity for perpetrators of
violations of civil and political rights. As far as the violations of
econonmic, social and cultural rights discussed in this report are concerned,
there appear to be two types of action worth considering:

(a) Preventive action, including all political, economc, |egislative
and admini strative neasures ained at elimnating all practices and al
procedures conducive to violations of economc, social and cultural rights;
and

(b) Repressi ve and/or renedial action, aimed at penalizing violations
whi ch have already been committed. Sanctions could take the formof a series
of practical measures, such as restitution, indemification, conpensation
cancel l ation, reparation, reinstatenent, etc.

118. Cearly, where econonic, social and cultural rights are concerned,
remedi al sanctions are by far the nost inportant and the nost significant,

whi ch does not nean to say that the inportance of repressive sanctions should
be overl ooked. Both types of sanctions respond to the need for justice
required to satisfy public opinion and to achi eve national reconciliation
where appropri ate.

A. Prevention of violations of econonic,
social and cultural rights

119. The experience of several decades of efforts to realize economc, socia
and cultural rights has brought to light many difficulties related to the very
nature of the rights concerned and to the specific character of the peoples
and regions of the world which are their beneficiaries. Wile it is true

that every people or region has its own specific character, the necessary

i nt erdependence between the different human rights nust not be overl ooked.
Preventing the violation of these rights is a task which nmust be jointly
undertaken by the States and the international comunity. It should also be
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renenbered that each State is responsible for drafting appropriate |egislation
and regul ations and for inplementing an econonic and social policy allow ng
i ndi vi dual s and peoples to enjoy their econonic, social and cultural rights.

120. The preventive neasures being considered here are inportant and go sone
way towards offsetting the vagueness surroundi ng econon c of fences and the
rel ated sanctions. One doubt, as regards international law in particular
concerns the enpirical means deployed. 1In this respect, there should be close
cooperation anong States and between them and the international comunity.
Successful prevention of violations of econonmic, social, cultural, or of any
other rights, is undoubtedly the ideal solution, though also the npst
difficult to achieve. It requires an effort to informand re-educate public
opi nion and a nore courageous political attitude on the part of the
Governnments of the States on whose territories violations of human rights

are commi tted.

121. Froman international point of view, it is worth recalling the now

cl assic suggestion that a nore coercive and nore coherent |egal franmework
shoul d be set up to induce States to accept and carry out their obligations
under international |aw, which now clearly provides for State responsibility.
This recognition of State responsibility was further strengthened by the
Brussel s Convention of 25 May 1962 on the liability of operators of nucl ear

ships, the International Convention of 29 Novenber 1969 on civil liability for
oil pollution damage and the Vienna Convention of 29 Novenber 1971 on the
international liability for damage caused by space objects.

122. Recommendations on international cooperation for crime prevention and
crimnal justice in the context of devel opnent were adopted at the Eighth
United Nations Congress on the Prevention of Crine and the Treatment of

O fenders held at Havana in August and Septenmber 1990. |In those
recommendati ons, Governnents were urged to pronulgate | aws to combat
transnational crinme and illegal international transactions. It was nentioned
that, since even legitimte enterprises, organizations and associ ations were
sometines involved in transnational crimnal activities affecting nationa
econom es, Covernnents shoul d adopt neasures to control such activities. They
shoul d al so collect information fromvarious sources so as to have a solid
basis for the detection and puni shnent of enterprises and organizations,

their officials, or both, if they were involved in such activities. It was
suggested that States should devise effective crimnal |egislation to conbat
the corrupt activities of public officials, which could hinder devel opnent and
damage individuals or the entire nation

123. In other words, in donmestic law, all mechani snms and practices leading to
vi ol ati ons of econom c, social and cultural rights should be identified as
puni shabl e of fences, giving entitlement to conpensation. 1In its Cenera

Comment No. 3 (1990), the Conmittee on Economic, Social and Cultural Rights
di scussed the nature of States parties' obligations under article 2,
paragraph 1, of the International Covenant on Economi c, Social and Cul tura
Rights and stated, inter alia, that the adoption of |egislative nmeasures was
by no means exhaustive of the obligations of the States parties and that the
phrase "by all appropriate nmeans” should be given its full and natura

meani ng; such measures should include the provision of judicial remedies with
respect to those rights. That means, incidentally that States should avoid
any deliberately retrogressive neasures in that regard.
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124. At the international |evel, neasures to prevent violations of econom c
social and cultural rights are of many different kinds. Some of them could be
drawn up by the United Nations in cooperation with the Menber States, while
others woul d be prepared by States in the framework of regional organizations.
They could also result froman action by the specialized agencies of the
United Nations system Measures which could be taken by the United Nations

i nclude the preparation and adoption of an optional protocol to the

I nternational Covenant on Econonic, Social and Cultural Rights, |ike the one
al ready existing with regard to civil and political rights. It would be
supported by the obligation on the part of States to report to the Commttee
on Economic, Social and Cultural Rights concerning neasures taken for the
effective enjoynment of these rights and the penalties applied to the
perpetration of violations thereof. Although applying the procedures of an
optional protocol would not give the Comrittee any jurisdictional authority,
it would provide an opportunity through regular reports and i ndividua

comuni cations to submt useful reconmendations to the States parties and
woul d make a major contribution to the canpai gn against inmpunity for

vi ol ati ons of econom c, social and cultural rights. Pending the establishment
and functioning of such a procedure, it would be worthwhile encouraging the
Conmittee on the Elimnation of Racial Discrimnation, the Human Ri ghts
Committee and the Working G oup on Comuni cations (1503 Procedure) to exam ne
periodic reports by States and individual comrunications submtted to those
United Nations bodies.

125. The international community shoul d endeavour to rectify current
deviations fromthe m ssions of the international financial institutions.

In 1944, the Bretton Wods Conference agreed to set up two internationa
financial institutions: the International Mnetary Fund (I MF) and the

World Bank. Article 1 of the M Articles of Agreenent establishes six
purposes for the Fund, one of thembeing to facilitate the expansi on and

bal anced growt h of international trade and thereby to contribute to the
pronoti on and mai ntenance of high | evels of enploynent and real inconme and to
t he devel opment of productive resources. The international conmunity nust
attenpt to bring these institutions back to their initial purposes.

126. In the preparation of preventive neasures against violations of
econom c, social and cultural rights, the non-governnental organizations
could, within the framework of their information and popul ari zation
activities, help the campai gn considerably by denounci ng such viol ations and
suggesting solutions. Wth regard nore specifically to cultural wealth, it
woul d be inportant and essential to prepare and have the States adopt a
convention protecting the cultural wealth of peoples, to declare any traffic
i nvol ving such wealth to be a crinme against hunanity and to ask States to

el aborate donestic | egislation protecting it.

B. Jurisdictional neasures against inpunity

127. Viol ations of econom c, social and cultural rights give entitlenent to a
remedy for the danage they have caused. Fromthe point of view of donestic

| egi sl ation, such violations are offences and subject to two types of

sanction, repressive and conpensatory. Under its guarantee obligation, the
State has to provide the necessary |legal framework to safeguard the enjoynent
of economi c, social and cultural rights. States in general, as well as al
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ot her subjects of |law, must cease to accord only a programmatic value to
economi c, social and cultural rights. The best way of achieving this is to

i ncorporate the international |egal standards into domestic |law, so that they
can be invoked before the donestic authorities and courts.

128. If violations extend beyond donestic boundaries and affect severa
countries, the international responsibility of their perpetrators, whether

i ndi vidual s, human groups, conpanies, States or regional or internationa
organi zati ons, becomes engaged. There are thus two types of responsibility,
national and international. It should be pointed out that these are not
curmul ative; they are conpl ementary or supplenmentary. Thus, the internationa
responsibility of a subject of |aw can be invoked only when no donestic remedy
is available or if donestic renedi es have been exhausted or are inadequate.
The point here is to lay the foundations of the juridical status and
justiciability of econom c, social and cultural rights. A serious study of
these two notions nust be undertaken, for w thout themthe legal reality of
econom c, social and cultural rights is utopian

129. Wiile, under donestic law, crimnal |aw offences are dealt w th under
enforceable legislation, the same is not true in international |aw, where
States freely decide their conduct. Thus, an international offence, as
determined by international |egal standards, is the result of an act or of
conduct that is norally and legally inputable to a subject of internationa

[ aw. Puni shment of an economic crime and renedying the danmage it causes raise
three questions: (a) Wi is responsible for the offence or violation which is
the source of the danage?; (b) Wio is the victimof the resultant danage?; and
(c) What forms of renmedy are possible?

1. Wo is responsible?

130. In many cases, those responsible for violations of economc, social and
cultural rights and of the collective rights with an economi c content such as
the right to developnent or the right to a healthy environment, are sonetines
international entities applying policies which constitute veritable sources of
| arge-scal e and serious violations of collective and individual rights in the
countries with weak economies. At this level, the responsibility is
collective. The nost typical exanple is the case of debt managenent by the
international financial institutions. Another exanple is the case of
structural adjustnment programnmes whose consequences are disastrous for the
econom es of the devel oping countries. The responsibility of the

i nternational comunity is great with regard to these econom c policies
favouring the devel oped countries which widen daily the gap between rich and
poor countries. The maintenance of the existing economc order with these
injustices and its failure to adapt to today's econonmic realities,
rectification of which has been constantly demanded but in vain, is also a
responsibility of the international community. |In the case of the violations
whi ch now form part of history, it is for the international community to
undertake the necessary actions to remedy justly the harm done to the victim
peoples. It should do so in cooperation with all the actors on the

i nternational stage.

131. The violations conmtted by the transnational corporations in their
mai nly transboundary activities do not conme within the conpetence of a single
State and, to prevent contradictions and i nadequacies in the renedies and



E/ CN. 4/ Sub. 2/ 1997/ 8
page 33

sancti ons deci ded upon by States individually or as a group, these violations
shoul d formthe subject of special attention. The States and the

i nternational comunity should conbine their efforts so as to contain such
activities by the establishnment of |egal standards capabl e of achieving that
objective. The sane is true of the looting of the cultural heritage of the
third-world peoples and countries. Until quite recently, only States were
subj ect of international |aw but individuals and groups of individuals can now
take |l egal action or be summoned before international authorities to answer
for their activities. The international community nust establish a | ega
framework which will make it possible to bring actions, with some hope of
success, for redress or punishnment, a framework that woul d be suppl enented by
the principle of universal jurisdiction. To nmeet this responsibility nore
effectively, the international comunity nust obtain fromthe States the
commitnment to include in their donestic | egal systens international standards
concerning human rights as a whole, while respecting their internationa

obl i gati ons.

132. Under both domestic and international |aw, an act violating the rights
of an individual or a group renders the perpetrator responsible. The
juridical acts that give rise to obligations entailing the responsibility of a
subject of law (an individual or a State) are specified by law. It is true
that State responsibility is indisputable in positive law. It has, in fact,
gai ned recognition, however belatedly, in the donmestic sphere, where it had

I ong seemed virtually inconpatible with the | opsided relationship between the
State and its subjects. The nodern State engages in activities, sone of which
are governnent acts connected directly with the exercise of sovereignty while
ot hers are managenent activities carried out exactly like private activities
subject to the rules of private law. In all cases, the responsibility of the
State can be engaged in the event of violation of the rights of an individua
or a group. Economic, social and cultural rights are generally connected with
an economc activity and it is in this framework that they are nost often

vi ol at ed.

133. The responsibility of the State is entire when the violations result
fromthe mal functioning of the civil service, whatever be the cause. The
State cannot invoke either its own |legislation or the inconpetence or

di sobedi ence of its agents to exonerate it fromits responsibility, whether
the actions in question are governnment ones or purely managerial. In
connection with the behaviour of State agents, abundant case-law fromthe
Nirnberg International Tribunal that neither disobedience to or the execution
of a clearly unlawful order reduces in any way the responsibility of the
State. An occupying Power is responsible, under the Geneva Conventions, for
violations conritted in the occupied territory. The inplenentation of such
responsibilities requires a certain ambunt of cooperation between States and
the international community.

134. Violations of econonmic, social and cultural rights can al so be

perpetrated by private individuals. 1In the vast majority of States, such

vi ol ati ons are puni shable offences or are, at any rate, subject to a procedure
of civil conpensation. It is for the State to devise an adequate | ega
framework. It is nmost reprehensible that certain States should establish

| egi sl ati on which protect the goods or property of certain national conpanies
and give themtotal inpunity for any violations they conmt of the econonic
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social and cultural rights of citizens or private econom ¢ groupings. Thus,
in some countries, there is no neans of obtaining execution on the property of
nati onal i zed conpanies. There can be no attachnment of any of their goods

al though, in nore and nore cases, they are acting |like private conpanies or

i ndi vi dual s.

2. Wwo is the victinf

135. The victins or passive subjects of violations of econom c, social and
cultural rights can be groups or individuals. International human rights
rules are said to create obligations erga ommes by reason of the
indivisibility of the thing which is protected. To obtain a clearer idea of

t he concept of victim it is worthwhile referring to the Declaration of Basic
Principles of Justice for Victins of Crime and Abuse of Power. States are not
al ways interested in protecting human rights in the individual sense. They
are nore sensitive to the protection of rights which are nore fundanental than
humani tarian. They generally undertake to enable individuals to avai

t hensel ves of nechani sns which nmonitor their rights, as is the case for civi
and political rights.

136. “Victims”, according to the Declaration, nmeans “persons who,
i ndi vidually or collectively, have suffered harm including physical or nmenta
injury ... or substantial inpairment of their fundanental rights”. In this

case, the victinms are those who have directly and personally suffered the harm
arising fromthe violations. Another, broader, approach is to understand by
vi cti m anyone who can prove that he has suffered harmor has an interest in
taking action. The injury for which reparation is requested may be materia

or noral. Al national |egislations have | ong accepted conmpensation for noral
injury, both for the direct victimand for his heirs. |In the internationa
sphere, this idea would seemto be slowy but surely gaining acceptance. It

may be inferred fromthe current case |aw of the international |egal bodies
that the basis for determ ning the anmount and nature of the conpensation is
not solely the physical or material injury or damage but also the direct or
indirect noral injury. 1In its observations on comunication No. 107/1981, the
Human Rights Conmittee stated that the nother of a di sappeared person was
herself a victim "The Comrttee understands the angui sh and stress caused to
the nother by the di sappearance of her daughter and by the conti nuing

uncertainty concerning her fate and whereabouts ... In these respects, she
too is a victimof the violations of the Covenant suffered by her
daughter ...". Oher international bodies, such as the Conmmttee on the

Eli m nati on of Racial Discrimnation, the Conm ssion of Inquiry set up by the
I nternational Labour Organization and the European Court of Human Ri ghts, have
all confirmed the principle of conpensation for nmoral injury. In view of the
massi ve and systematic violations of which the third-world peopl es have been
victims in the recent past, such as slavery, colonization and cultura
looting, it is obvious that there could only be a global renmedy, the purpose
of which is to re-establish these peoples in their communal rights by
returning to themthe goods of which they have been unlawfully di spossessed.
These col |l ective clainms can be managed and successfully concluded only with
the cooperation of the international conmmunity and the mani festation of the
will of every actor on the international stage.
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137. The status of victimand the rights attaching thereto are transm ssible
to the successors. This concept of successor should be understood in a w de
sense and conprise, in addition to the direct victimand his heirs and
assigns, legal entities whose purpose is to defend the econom c rights of

i ndi vidual s or groups whose rights have been violated. This is the case of
trade unions and could be that of non-governnental organi zations. As regards
trade uni ons, the case-law of the European Court of Human Ri ghts has al ready
enshrined the principle by enabling themto submt to it for consideration a
col l ective | abour conflict. |In economic matters, the victins are often groups
of people since the rights violated are often collective ones that affect

| arge segnents of the population. This in no way extenuates individua

vi ol ati ons of econom c, social and cultural rights. The many different forns
of violation require different kinds of penalties, mainly of an econom c
nature as nentioned above.

3. Possible renedies

138. The State has the obligation to establish the necessary |egal framework
to punish violations of econom c, social and cultural rights in accordance
with the provisions of the international instruments nentioned above. This
idea is summarized in the decision handed down by the Inter-American Court of
Human Rights in the Vel 4&squez Rodriguez case:

“The State has a legal duty to take reasonable steps to prevent
human rights violations and to use the neans at its disposal to carry
out a serious investigation of violations conmitted withinits
jurisdiction, to identify those responsible, to inpose the appropriate
puni shment and to ensure the victimadequate conpensation.”

139. The renedies for damage resulting fromviolations of econom c, social
and cultural rights will vary according to whether the rights violated are
collective or individual. 1In the case of collective rights, the penalties
must be of an essentially reparative nature. Thus, for exanple, conpensation
in the formof cancellation of debt and debt-servicing could partly repair the
injury caused by slavery and col onization. As already pointed out, there are
numer ous historical and |legal reasons to justify, in a great nmany cases,
cancelling and in others renegotiating debt on nore satisfactory terns,

peri ods of repaynment, grace periods and rates of interest. The question of
debt has consistently been raised by the devel opi ng countries. |ndeed,
cancel l ati on of the debt of formerly col onized countries was raised as |ong
ago as the second session of the United Nations Conference on Trade and

Devel opnent, held at New Del hi. M. Louis Negre, the then Mnister of Finance
of Mali, nmade the foll owi ng statenent:

“Many countries could legitimately have contested the |legal validity of
debts contracted under the auspices of foreign Powers. Beyond purely

| egal considerations and rightful clains, we nmerely wish to ask the
creditor countries to show a greater spirit of equity or even justice by
proposing, as a test of their goodwill, the cancellation of all debts
contracted during the colonial period by interests that were essentially
not our own, and for whose servicing our States are unjustly
responsi bl e.”
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140. History has shown that the huge present-day inequalities between

devel oped and poor countries are the result of centuries of plundering and
expl oitation during which civilizations, social structures and indi genous
nmodes of production were destroyed and during which the ecosystens of Africa,
America and Asia were pillaged. The spoliation of many countries and the

i npoveri shment of |arge segnents of the population are continuing in different
forms: deterioration of the terns of trade, transfer of resources fromthe
South to the North, capital flight, structural adjustnent, etc. As for

cultural goods and those illegally acquired during the period of apartheid,
the adequate formof renmedy is restitution where this is possible. Those who
have been illegally dispossessed must be able to retrieve their full property

and cul tural goods must be given back to the peoples who are their genuine
owners.

141. As for the violations of individual rights, the harmthey have caused
can be renedied in several ways such as rehiring (in matter of enploynent),
conpensation, rehabilitation, ending the violations, etc. These actions
presuppose the existence of a useful and effective systemof recourse to the
nati onal courts and administrative authorities. |In the final analysis, it is
nost inportant that the victins, whatever the form of remedy sought, should
obtain satisfaction in accordance with the |legal provisions in force.
Recour se proceedi ngs, though not a remedy in thenselves, make it possible to
achieve a renedy. That is why the State nmust, in the franework of its

| egi slation, provide the legal reginme for these renedies.

V.  SUGGESTI ONS AND RECOMMENDATI ONS

A. Suggestions

142. At the present stage of efforts to conbat inpunity for perpetrators of
vi ol ati ons of econom c, social and cultural rights, the follow ng suggestions
may be made:

(a) In view of the nassive violations of the economc, social and
cultural rights of countries and peoples that were colonized or subjected to
sl avery, and as conpensation for the injury suffered, part of the debt and
debt -servicing of the States concerned could be cancel |l ed; where appropriate,
the remai ning part could then be renegotiated on fairer and nore humane terns.
Thi s approach would nmake it possible to elim nate several sources of
vi ol ati ons of econom c, social and cultural rights;

(b) Vi ol ati ons of econom c, social and cultural rights could be
declared international crimes that are consequently subject to the principles
of universal jurisdiction and inprescriptibility, so that they can be puni shed
at any tine and in any place. Reforns of the present domestic and
i nternational |egal systens could be proposed to States and internationa
institutions in order to lead themto performthe m ssion of guaranteeing and
protecting econom c, social and cultural rights;

(c) An optional protocol on econonic, social and cultural rights,
simlar to that for civil and political rights, could be drawn up and adopted
by States, which would thus be required to report on the neasures taken or to
be taken for genuine inplenentation and inproved protection of economc
social and cultural rights;
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(d) The international conmunity, international institutions, States
and non-governnental organizations should, as a matter of priority, endeavour
to ensure that States which have not yet done so ratify the Internationa
Labour Organi zati on conventions and recomrendati ons concerning the right to
work, the right to social security and the right to secure and stable
enpl oynment, thereby providing workers and their famlies with conditions for a
decent life. The international conmunity and States should take all the
necessary measures to protect the rights of vulnerable segments of the
popul ati on and give very serious consideration to holding a | arge-scale
di scussion on the practice of embargoes and econom ¢ sanctions which are
i nposed on States and have adverse consequences for the realization of the
econom c, social and cultural rights of the segments concerned;

(e) More el aborate standards could be proposed to States to conbat
impunity in cases of corruption, msappropriation of public or private funds,
abuse of trust by public officials, and tax and custons fraud and, |astly,
efforts to conbat them coul d be strengthened and greater consideration given
to the harmsuffered by the victins, whether States or individuals; and

(f) Machi nery for nonitoring the managenment of public affairs could be
established and constantly inproved by providing material and financia
assistance to States requesting it, helping themin particular to identify and
study the mechani snms which pernit, facilitate or ensure inmpunity for
perpetrators of violations of econom c, social and cultural rights.

B. Recommendati ons

143. The Special Rapporteur wi shes to nake the follow ng recomendati ons:

(a) A periodic high-level meeting should be organized to stinulate
broad di scussion of the question of the inmpunity of perpetrators of violations
of econom c, social and cultural rights, in association with institutions
affiliated to the United Nations, such as the United Nations Educati onal
Scientific and Cultural Organization, the International Labour Organization
the International Mnetary Fund and the Wrld Health Organization. Such a
meeting could lead to a greater awareness on the part of the internationa
comunity and States with a view not only to according these rights a greater
juridical value and to punishing violations thereof, but also to creating
rules in donestic law that will ensure their juridical status and
justiciability;

(b) Non- gover nment al organi zati ons shoul d be encouraged to create a
body for nonitoring inplenentation and protection of the econom c and socia
rights of the human person. This will enable the international conmunity to
i nprove supervision of respect for these rights by States and other human
gr oups.



