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The Commisgion on‘Huﬁ:a.n Rights, which met in Geneva from 2 Dacember
to 17 December 1947, adopted_g Resolution entitled: "Minor Communal
Services“. | : - e

'l‘he text of the Resolution was_as follows: _ ‘

' - "The Commission decided to refey paragraph 3 (¢} of .

!}rﬁicle 8 of the Draft Tn'#rnational Covenant on Euman Rights

to "Bhé International Labour Organizetion for early consider&tion

and, report in the light of the Forced Iabour Convention csf .s.930 "

. (Report of the Commission, page 16, paragraph k7). '

As the text of the Resolution refers to the International Labour
Conventlon of 1930 on Forced ILabour, 1t seems desira‘ola to compare the
ccrresponding te*cts of the Covenant on Human Rights and of the Convention.
The Convention st first, however, be placed in its historical conuext
and the aims which it was intended to-achieve be recalled. o

Af‘cer the Assembly of the League: -of Nations had adophed the Slairezf_;lrg
Gonvention of 25 September 1926, the Council of the League of Nat:.ons '
examlned. a report on the Assembly’s work and adopted, on the notion of
Sir Austan Chamberlain, a Resolution by whicn the Council instruc’ced the
Secre‘%ry-General to inform the Governing Body oi‘ the IIO of "the 1mpor'ta.nce
which the Assemb.hy and the Council attached ﬁo the work under'bahen by A ‘
the Office with & view to studying tha best means for reventing fqrced
or ocmpulsory labour From. develcping - im:o condltions an&logaus to
slavery‘ o L SRR g
, It is of in'berest to recall hers the word,s of ‘the’ Introduction to
the report’ which 'hhe Intematlonal Iabour Oi’fice prepa,red for the first

discussion on forced, labwm S S :
1z e Y, ) . - ' -/"The Preoccupa_tions
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. "The preoccupations of the Assembly and of the Comscil (of the
| Ieague of Nations) in this matter are easily explained. The
labours of the Temporary Slavery Comuission had revealed ¢learly
enough ‘that the suppression of slavery an? the slave trade would
not necessarily put aa end to all conditions of isbour of a
servile character, and there was 1o lack of evidence that forced
labour might result, and. had resulted; in evils analogous to
some of those produced by slavery. The Assembly had, for that
reason, inserted in the Slavery Convention a clause condemnatory
_of forced labour without however, entering into the details’
of" its regulation whlch as Viscount Cecil of Chelwood chserved
in the British House of lords, -were matters which the
- Intermational Labour Office was much better qualified to
. h_GOHElder 3¢ R e e y
;HfIn carrying ouk 1ts task the Office ves anxloms to suvround itself .
with all POSSlblB safeguards and at its reguest, the Governing Body
created, at its Thirty-First Session (May 1926), & Committee of Experts
on native ldbour.; At the end of its First Session, this Comziittee adopted
unanimously a nuﬂber of Reso1utions.. The first expressed the Gommittee 8
sense of, the urgency ‘and importance of the regulation of forced 1abour,
and reqnested the Governing Body %0 bring the matter before %he
International Tabour Conference at an early data. This Resulution:wss
communicated to the Governing Body, which placed the question of forced
‘ labour upon the agenda of the Twenty—Ninth Session of. the Conferen
The Convention vhick vag adopted in consequence (in June 1930) may be’ ”:“;'
sdmmarized briefly Theve are ihirty—three Articles, . Article % provides
that each Member of the Internationsl Lebour Qrganization which ratifies 5
the Convention undertakos to SUPPregs the Mse of forced or compu_sory
labour in all its foyms within the shortest possible pericd; with a*

view to this complete suppression, recourse to forged or compulsory 1abour'
-may be had durihg the transitlonal period for public purposes only ond as
an exceptional measure, subjJect to the conditions and with ‘the safeguards
stipulated in “the Convention. : ,

Article 2-ef the Convention, which will be mentioned sevéral times
in this Hete, is of particular importance for it defines foréed labOur
and then determines the exceptions sllowed, l1.e., forms of work exacted
lWthh are not considered. to be “forced or qompulsory ldbou 7! '

SREPORE

Sy

* Forced Labour Report and Draft Questionnaire
Offico, Genevé 1929, page 2, ’ Inmernetional Labour

/harticle 4
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Article U4 prohibits forced or compulsory labour carried out for
the benefit of private individuals, companiee or associatione.

Article 5 prohibits the imposltion of forced labour which concesslions
to private individuals, companies ar assoclatirns would involve.

Articles 6 end 7 forbid officials or mative chiefs to put constraint
to work on the populations under their charee. : o

Articles 3 and 8-17 inclusive define safeguards in regard‘to'ﬁhe
competent authority, conditicns of work, the conditions of the communities
concerned hours of work, wages, workmen's compensaticn for aceidents
or sickness, the transfer of workers Trom one district to another and
medical care, - | o J

Article 18 provides for the progressive gbolition of foroed labour
for the transport of persons or goods, ' ' '

Articie 19 reatyicts recourse to compulsory cultivation to ifs~use
as & method of preceution against famine.. : "’

Articles 20 and 21 prohibit fowrced labowr ss a method of collectiva
Punishment and its use for work widergroundi and ir mines,

In this recapituletion of the general principles of the Convention,
attentionrmay be drawn to one aspest of the question on which a divergence
appears between the text of the Covenant on Human Rights and the text of
the-Convention. It appears in the text releting to prison labour. This
question was the sdbjecﬁ of thorough study during the preparetion of
Converntion 29.‘ Tt is Eleer that, in a Convention. the purpose of which was
to complete the Slavery Gonvention, the use of prison. lebour in oonditions
inconsistent with the dignity of man could not be iguored. It was
conzidered advisable-ﬁo define.the conditions in which the use of such
labour might be alloved, The following is the passage concerning this
subJect: ‘ - ‘

"Article 2 ‘ A
"For the purposes of th’e Convention the ferm 'forced or compulsory

labour' shall mean all work or service which is exected from any person
under the menace of any penalty. and for which the said person has nob:

offered himself voluntarily.
”Neverthelese, for the purposes of this Convention, ihe term 'foroed

or compulsory labour' shall not include--
(a) any work or servrce exacted in virtue of compulsory military
~service laws for work of & purely military character,
(b) any work o eervice which forms part of the normel civic
obligations of the citizene of & fully self-governing country;
(¢) any work or goxvice ex&cted from eny perscn as a consequence

of a convictlon in 8 cou“t of . 1ew;4provided thet the said work or
' [setvice is
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gervice is carried out under the supervision and control of a
public authority, and that the said person 1s not hired to or
placed at the disposal of private individuvels, comuanics or

associations,”
The following is the draft text of the Covenant relating o {the same

questlon:
"Article &
"]l. No person shall be held in slavery or servitude,
"2. No verscn shall be required to perform forced or campulsory
labour in any form other then labour exacted as & punishment for
erime of which the person concerned has been convicted by due

process of law,"

It i1s hardly mnecessary to Justify the safeguerds provided by tae text
of the Convention. The sbuses which mey arise when prison labour is used
are well knovn., The 1929 Report of the Intermaticnsl Iabour Office on
Forced ILzbour clted a number of such abuses., Thers is, in the first
nlece, the cese of prisoners sentenced to pay fines and unable to pay
them. These prisoncrs are sometimes placed at the disposal of private
individvals, and it may happen that thess private individuals trede on
the weakness of the priscmers in encouraging them to incur debts so that
their poriod of imprisomment is prolonged irndefinitely. In other cascs,
the Tarmers to which prisoners are entrusied hire er sell the services of
these men in canditions which axre reminiscent of slavery. TIn bricf,
2 lahour system tends to grow wp In which the interest of the employers
in maintaining e cheap lsbour supply and the wenkness of the authoritics
end in the exploitation of the priscner's labour. It would seen
indispensable, thorefore, In a text designed for the reguletion of
forced labour, to provide for the control of prison labour by the public

authorities and tha prohibition of placing priscuers at the disposal
of private individuals, companies or associatioms.

To conclude the history of Convention 29, its reception by the
Member States of the Internatiomal Iabour Organizetion may be described.
It came into force on 1 May 1932, and has been ratificd by twenty-two
States: Austrelia, Belgium, Bulgaria, Chile, Denmerk, Finlard, Frsncc,
United Kingdom, Irish Free Jtate, Italy, Japan, Iiberia, Mexico,
Netherlends, New Zealamd, Nicaragua, Norway, Spain, Sweden, Switzerland,
Venezuela and Yugoslavia. It should be noted that this 1ist includeg
the States responsible for the great maJority of non-metropolitan
territories. In addition, the Indlan Government delegate stated, during

the discussions at the Twenty-Third Session of the Conference (Montreal, 19%6)

thet the Government was examining the possibility of swrmounting the
Jobstacles in
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obstacles in the way of ratif!ring the Convehi;im. If nﬁy alzo be pointed
out that, although ‘Portugal has not rati:t‘led the Convention, Portuguese

- law does, in fact, forbld imrced labour for the benefit of private
individuals, and authorizes compulscry labour snly in certain specified
cases.,

After this prelimmary survey, paragraph 3 (c) of Article 8 of the
Draft Internatienal Covenant on Humen Rights a:c\cl sub-paragraph (e) of
Article 2 of Con\(entlon 29 on Forced Labour may be compared. Both texts
deal with the same s'ubjecﬁ the use ci‘ mlncr commuaal services -
considered as c:Lvic obligations of ‘bhe commum.ty. '

The following 1s the text of the Covenant on Humen Righus-

"Article 8 _

1. No person shall be held in slavery or servitude.

2. No person shall be required to perform forced or compulsory

~ lebour in any form other ’chan 1gbour exacted as a punishment for
crime of whlch the person concerned hag been convicted oy due
process of‘ lav,

3. TFor the purposes of t‘ns Ar'bicle ’ -bhe term “fcrced or

compulsory labour" ghall not include’

(a) any service of a purely military character, or
service of a non-milita,ry ‘character in the case cf
consuien‘blous objectors, ew:acbed in virtue of compuluory
mlli'tary servu.ce laws, -

(b) “eny service exacted in cases of emergency created
‘by' fire, f1o0d, famine, earthqueke, violent epidenic or
‘,eplzoo‘amc disease ) invasmn by a.nimals ) inséect 01'
‘vege‘cable pests, or simllar calamities or other
emergenciés threatlening the lifa or well~being Of the

conmunity; i
‘ (c) any minor communal serv1ces considered a8 normal

" etvic obliga’oions incmnbent upon the members of the
communitv. provided -bhat these obll,qatmns have heen

aacepued, by the mem‘bers of the commum,ty cmcerned
ectly. elecyed represeﬂtatives.

. . direc’nly or 'bhrough their dir
The following is the ’cex’c of ’che Convention
article 2

For the purposes of this
cbmpulsory :Labour' shall mean all work or
from any person under the. menace of any penalty and for
said perspn has not oi‘fered hn.msel‘f volun‘barily.

Conventlon the tem tforced. or
gervice which i8 exacted
which the

/Wevertheless, for
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Nevertheless, for the purposcs of this Copvention, the

term 'forced or compulsory labour' shall not include:

(a) any work or sorvice exacted im virtue of cempulsory
military serxvice laws for work of a purely militery
character;

(b} any work or service vhich forms part of the normal
civic obligations of the citizens cf a fully self-
roverning counfry; )
{c) any work or mervice exacted from any person as a
consequence of a conviction in a court of law, provided

that the said work or service is carried out under the
supervision and control of a public authority and that

the said person 1s not hired to or placed at the disposal

of private individuals, commenies or assoclations;

(d) any work or service exacted in casiss of emcrgency,

that is to say, in the event of war or of e calemity

ar threatened éalamity such a8 fire, flood, famino,

earthquake, violent epidemic or epizootic dikeases,

invasion by animal, insect or vegeteble peste, end .
in general any circumstance that would endanger the

existence or the well-being of the whole or part of the
population;

(e} minor commmal services of a kind which, being performed

by the members of the cummunity in the direct intcrest of the

sald community, can therefore be considered ag normal civic

obligations incumbent upon the members of the community,
provided that the mewbors of the community or thelr direct
reprosentatives shall have the right to be consnulted in romird

to the need for such services."

The comparison of sub-paragraph {¢} of Article 8 of the Covenant on

Human Rights with sub-paragraph (e) of Article 2 of the Interuational
Lebour Convention shows slight differences in drafting end one or two
more serious divergencies. Tt will be noted, in the first plece, that

the text of the Covenant on Human Rights does not contain the gxpressien

"performed by the members of the community in the direct interest of the

said community”, which apvcars in Convention 2. On ¢loser examinastion
of this text, however, the conclusion is receched that this is a difforence
of secondary irportance., The text of the Coverent is shorter than thet
of the Convention, but 1ts general scnsc is the samc. It ig, in fact,

cleer that services which may be considered as normal civic obligaticns

/incumbent upon
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incumbent upon the members of a community are, almost without exception,
performed in +the direct 1nterest of that community. The text of the
Convention does, hawever » contain a concept whlch does not find expression
in the text of the Covenant, Tt aims at prohlbltlng couwpulsory labour
which would force the workers to carry out nubllc works of general
interest for the ‘benefl'b of a nunber of commumties and. at distances which
.mlght be great from the workers ! homes, This applies particularly to

'communlcamons llnklng communities in countries as yet relatively

undeveloped In these countries the task of maintaining and even
cons’cruc ting roads often falls on the local population, The same applies
£ the clearing of small irrigation cenals and local watercourses,

The questlon of how far this work should be carried out by the
local population as a normal civie obligation and how far it should be
carr:".ed out as a charge on the general budget of public works in the
territory is sometimes difficult to decide, Those who drafted
Convention 29 tried to solve the problem on the basis of the replies
of Governments, In this commection it may be noted that one Govermment
in reply to the questionnaire of the International Labour Office proposed
that minor communal services of a kind which has been traditional and
customary among the local inhabitants or which have been imposed with the
general approval of the community for the purpose of meeting new needs y
should be excluded from the scope of the Convention "provided that they
do not necessitate the workers' sleeping away from their homes"#

The preoccupation of the Qovernments and of the International Iabour
Office has clearly been to impose upon c.ommunities only moderate obligatioms
to work which are in their own interest, so as to ensure, as far as possible,
that they would have the approval of the people concerned.

It may be pointed out in answer to this argument that the text
of the Covenant on Humen Rights should. achieve the same result since it
provides that these obligations must be accepted by members of the
comiunity concerned either directly or through their directly elected
representatives. S |

The moét serious. divergence between the text appears at this point
in regard to the expression of cpinion by members of the community
concerned. According to the text of Convention 29, the members of the
éommunity or thelr direct 'representatives shall have the right to be
cbnsult’ed in régard to the .need _for such pervices. The text of the
Covenént goes further i iﬁl;prévides that the obligations in gquestion

must be "accepted by the ,zﬁép:bexjs of the community concermed eilther dirsctly

% TForced Iabour Report I. International Labour Office, Geneva 1930,
page 28,
Jor through



E/CI, 4/AC, 1/25
Page 8

"

or through their directly elected representatives.
The implications of this passage may be nade clearer by a reference
to the discussions which prebeded the adoption of Convention 29, - The
clause in question (‘provided that the members of the community or
their direct representatives shall have the' right to be. consulted in
regard to the need for such services") reproduces the text of an
amendment presented by the worksrs' group and put forward by the worker's
member. for the Netherlands, Mr, Hadii Agoes Salim, This amendment was
criticized in particular by the Australian Government Member who drew
attention to the fact that this text did not take into account the still
primitive state of certain native peoples (e.g, those of Papus). It-
would often be difficult to consult such pecples. This criticism was
supported by the Portugese Government Member who pointed out that the
organization of such plebiscites in regions like Central Africa would -
certainly cause serious difficulties to the Colonial administrations.
The emendment was adopted Tinally sfter the United Kingdom Government -
Member had pointed out that there could not in fact be any question
of a plebiscite but merely of consultation between the Chief and his '
trive. |
These remarks seem still valid, It is not easy to see in.Pact
how 1t would be possible to apply the text proposed for the Covenant
on Human Rights in the case of certain peoples among whom the practice
of compulsory labour is most widespread. This objectién applies’
barticularly to two terms in the text of the Convention - to
the work "accepted", which seems to imply a kind of referendum,
and to the term “directly elected", '
It may be noted in regard to the latter point that almost all -
native Chiefs acquire thelr awthority by custom and tredition,
with the implicit consent of the population., They are not
.elected, and if election were to be insisted upon the result might
be that those who possess natural authority smong these peoples,
who best know their needs and capacities, would not be accepted
as their authentic representatives, ,
It seems therefore et the text of Conventinn 29 meeté the
requirements of the situatica myre.ad2quatelr. In this connection
it may be useful te pecall btrizfly the veasoms for the introduction:
of the exception relating: to "minor communal servicss”, " These labour
obligations can thus be viewed in their true setting and the
..appropriateness of the text adopted. can be appreciateéd.

/Following the
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Foll owing the double discueelon procedure the Office, before
subm1tt1ng e Draft Conventlon to the International Labour Conference,
Tlrst undertook a etudy of leglslation and adminletrative Practice in
the territories nhere fcrced laboux ie used. .The results of this
enqulry, wh1ch are sst out in the 1929 Report prepared for the first
diecucelon on forced lebcur led up to a classification of the different
forms of forcec labour In the firet place, a distinction was mads
between forced laboul for public purposes and forced lebour in the eervice
of private employere. in the second place, a distinction was made
concerping forced labour for public purposes according to whether the
"public purposes" 1n question were of a 5eneral naturs and of interest
of the territory or country as & wole or on ‘the other hend, vhether
these public purposes were of & local nature, the local community
_ belng the direct beneficiary from labour requlsitions in this w&y The
" Office Report emphesized the 1mportant differences which lie between
these two kinds of labour, Forced labour of local interest does not
ueual]y imply thé prolonged ebeence of the worker far from his home nor
the ‘grave social coneequencee resulting from such absence. The levying
of lebour for local purposes therefore need not be eubject to such striet
eafeguarde as the levying of labour for gemeral public purposes, provided
that steps are taken to ensure that work falling in the latter category
ieJnot 1mnoeed npon certein populations in the gulse of local obligations.
 The Off:ce study shoved that forced labour for  local public pu¥rposes
'wae impceed both in metrOPOlitan and non- -metropolitan territcries, The
metropolitan territories concerned were Abyssinia, Bolivie, Liberia,
' Parebuay and Peru. To these may be added, Ceylon, India (in virtue of
certaln labour obligatione imposed in Bihar and Orissa, and in the
dis trlcte of Santal and Slnghouhm) Iraq, Lebanon, Southern Ehodesiz and
“Syrio Some of these territories which were at that time non-
.metropolitan have since become'metropolitan territories, Others, such
asg lnéonesié, are pow i & transiticnal stage., The compulsory labour
T question meinly*concerne the consbruction and maintenance of local
'roade and tracks and ixrigaticn capals, '
The following ere the non-metropolitan territories concerned:
1. Territories edminietered by Australia: Nauru, New Gulnea
and Papua
- +2," “Territories atdministered by Belgium: Belglan Congo, and
Ruanda Urundi, - ' |

'3; Territories admipistered by Spein: .The'territoriee of the
j ‘ ‘ ish Sehara, . '
Gulf of Guinea.and the Spanish Sahar /. Derritories
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L,  TDeérritories sduinistered by Fratices ‘Apart from Algeria‘, Morocco
end Tunisia, which may be regarded as metropolitan territories, 'there
are in Africas Cameroons, French Equator:.al Africa and French I’est
Africa, Madagascar and Togoland in As:.a Indo-China; in Austrelasia
and Ooea‘:ala.‘ the French possessions of Oceaniea and New Ca...ed.onla,

5. Territories ‘administered by Great Britain: in Africa: Gambia,

Gold Coast, Kenya, Hfigeria, Northern Bhodesia, Nyaseland, Sierra Leone,

Tenganyika, Ugande, and Zanzibar; in Asia: the territory of North

Borneo; in Australasia end Oceenia: TFiji, Gilbert and ¥llice Islands

and the Solomon Islands Protectoreate. | *

8, Territories aéhnlnls'bered 'by Ital;gr _Eritrea end, to some extent,

Somallland

T Territories‘administered by Japan: Formosa.

8, Territories administered by the Netherlands: ({Indonesis has been

mentioned above). ' |

9. Territories administered by Porbugal: in Africa: Angola;’

Cape Verde Islands, Portugese Guinea, Mozambique and San Tamé; in Asia:

Partugese Ind:l.a. | | |

10. Terrrtorles administered by the Union of South A;E‘rica' the

territory of South West Africa. _

The forms of compulsory labour exacted wers extremely varied; the
maintenance of communications, locel sanitary work, the cleening of villages,
the construction end maimtenence of communsl 'buildings and the mainmtenance of
canals were the services most generally exacted.  The manner of their
imposition also varied comsiderably, ranging from straightforward compulsion
fo a commteble "corvée" imposed as a tex. ,

From the sui'vey given above, it 1s clear that the passage of the
Convention exempbing minor communel services 'corre,s.ponded. to ﬁhe necessities
of the situation. . The f_act,_m'us.t be faced that in many countries compulsory
lebour exists and must be regulatéd_. In péz’t'icula:f' , care must be teken o
ensure that labour for géneral pu‘blic services is not exacted from populations
as a result of confusion between the interest of partlcular communlty and the
interest of the territory as a whole. The text of the regulations nmust,
however, be very flexible so “thet it cen be adapted to widely varying
populations and especially to the popula.tions‘-of relatitfely undeveloped
territories. It is in fact among these populations that the imposition of
minor communal services is met ,ﬁth most 'frequently.

A more general -conclusion may be drewn from the above considerations for
the purpbses of a co-xuparisox;‘betweeh the text of Convention 29 and that of
theﬁ Covenant on Human Rights. Setting aside ell theoreticel reasons for
preferrlng one text to the mher, it had to be borrne in mind that the text of

/the Convention
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the Convention hes stood the test of time guccessfully. The twenty-two
ra,tifigations of the Convention show that in spite of the strictness of its
provisions it has not been considered to be inapplicable even by States which
ere responsible for certain territories which are as yet relatively
undeveloped. It may also be pointe-d out thet the coming into force of the
Convention has resulted in the promulgetion in many territories of new '
legislation prchibiting, restricting or regulating the use of compulsory
labour. This result mey doubtless be attributed to the préssure of
international public opinion, It is precisely the purpose of a Convention,
however, to give expression to public opinion in order to secure positive
progress,

| As repards the specific appropristeness of the toxt of the Convertion,
the comparative examinetion ﬁndertaken in the preceding pages would seem to
meke 1t sufficlently clear thet this text 1s more complete and more flexible
then the text of the Covenant on Human Rights and mekes greater allowance
for the vafiety of treditions which exist in respect 'of forced labour.

Ay oy





