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COM/ENTS AND OBSERVATIONS OF THF BRAZILIAN GOVERNMANT
Ol THE DRAFT "BILL OF RIGHTS"

DRAFT INTERNATIONAL DECTARATION ON HUMAN RICHTS

1. The International Declaration on Humsn Rights should be as broad as
pocsible. There would harlly be ény point in making a declaration
embodying .only those principles already accepted by the Sthtes. ¢ The
Declaraéién.should~¢onstitute ah‘ideal that ﬁhé States wbuid strive to
reach, therchy fulfillihg‘thé deficiendles in their Juridical organizations,
It would thus become a stimulﬁs to the progress of the legal organization
of all States.
2. On the other hand, the text of the Declaration should be as concise as
possible;'1Suchicohcisenessj waevér; should not prevent an accurate
definition of ackanledgéd rights.
3. Atteéntion should be paid to the duﬁies‘that correspond to the rishts, .
This relatioﬁ‘hasvbeeﬁ;emphasized iﬁ jur1diqal.doctrine and in the nost
advanced législations.” It seems that; éside from the general reference in
Artidle*2, it has not been always feliCitoﬁsly indicated in the draft
Peclaration.
h, In the dfaft theré are references to duties of the State. t may be
observed that such-references would fit better in a specific Declaration of
Rights and Duties of States than in the present one,
S In certain instances the guarantees of the rights are #resented as
substantive rights. It is well known, furthermore, that guarantees are
often as important as the correspoﬁding rights, or even more so, for '
without guarantees such rights are void. For this reason, it would be
better to replace the expression "rights and liberties", used in the draft,
by "rights end guarantees".
COMMENTS ON THE ARTICIES OF THE INTERNATICONAL DRAFT DECLARATION
It would seem that this article could be dropped as an independent
provision, Only a part of it, namely the statement that all men "should act
towards one another like brothers"”, might be vctained and incorporated into
Article 2 since it involves a duty which should go along with the other
duties of the individual, stated in that article. The remainder of Article 1
has a certain philosophical and mystical qﬁality. Unfortunately, it is
not exactly true that all men ere endowed by nature with reason and
conscience, ,
[Article 2
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Article 2

AS mentioned in the forﬁgeing cammént yrdts yshemid be.addsqd. here that
"all should act toward one another. like ‘brothers™ . ory at least; in a:
fraternal spir:.t The text would thus beceme comple‘ce s for the exercise - '
of the r:.gh’es of each one is- llmited not only by the rights of others ~but
also by thls duty of fra‘bernity, wh:.ch modern law recognizes in.a revival
of the old Romen precept: summum Jus, swms injuria,

Instead of "just requirements" it would be better to say "legal . ™
recjuirement,s". The requirements of the State should not be motivated.by

a vague and subjective notion of Justice, but by strict legality. .The
Commission on. Huma.n Rights was guite justified in adopting- ‘the. fo:r‘m -
--democratic state ? pr0posed by the representative of Chinay

. The Brazilian Government is in accord with the:view expressed by thej
repnesentative of the United Lingdom that the State.shoulad not be regarded ‘
‘88 "l:r.mltlng" the rlgh s of tho Mvi&ual It would be preferable, however,
" to say that the exercise of these rights i "conditioned" by the rights of
.,gthers.,_b,y ',t,he_ lega.l requirements of the State and by the duty of
fra?ter'ni’c:y“.

Finally, it is the view of the Brazilian Goverument that the proper
positlon for this a.rt:.cle revorded as suggested in the text should ‘be after .
-all others deallng w:.th 1ndividual rights. The restriction contamed n
Article 16, No. 3, of. the Covenant, , should be included in this article,
Article_ 3

~ .- In accord with the preceding comments, this article would become No. 1.
This wbuld be, dn fad'lg-;_ the proper- position: for it, in view of its text.:
Article L
| e dn this article there should be. included:the restriction contained in
Article S.of. the . Covenant also the amplification conteined in Article 6-of: .
the Covena.nt
:Artfcleq5ﬂ

Article 9 of the Covenant mentidns in detail  the. cases in which -arrest.
or detentlon may be effected. These exceptions. indicate that the article
_mder discussmn should not be drafted in terms as broad as those appearing;
in the- text subml’bted‘ . Tk is also-made evident that. it-ghould not be-sgid

; 9f‘c____§_r @.I_le procgss" but ra#:her__;-‘?by, due processg'.
.Aiizélé”é

There might be, added, after the last words: - Ysnd 4n which he. can be..
Imdersteod“ This would complete The - guarantees ‘glven the-gcoused: in the
Jmatter of expressionm..

JArticle T
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Arﬁiéle 7
No. 2 should Ve delcted from this'articte; since it involves an. -

unacceptable derogation’ of the . traditicngl presept = nullum crimen sine

lepe,
——~"H0n ?he'Other'hand;'itlis*suggested that. there might be addedsthat no
one can be oompeiiéd inlaﬁyivay_to confess responsibility for an sot'or*
cmission of which he be -accused,
Article 8
No comment
Article 9 _
The First part should be redrafted as follows: "Every one shall be
entitled to prOUectlon under law not only from’ unreasonable 1nterference with,

but also from any offense apalnst his reputation, his privacy and his family

(additions are underlined).

It Would be proper to mention freedom from threats, terror or oppression,

The 1nV¢o;ab111ty of the home is subject to restrictions arising out of the
necessity for repressing crime - and it should so be. stated.

The inviolability of correspondence should figure in Article 17 which
deals with freedom of“exprGSSion.
Article 10

The statement of‘principlefin No, 1 is followed immediately by the
restriction applying thereto, while that in No. 2 is presented in'absoiufe
terms and its_restriction appears in Article 11, No. 2, of the Covenant,

=Referencs‘should'be made in this article to the guarantees of ihe alien
ageinst arbitrary éxpulsion, whioh*éppéar in Article 12 of the Coveranti
Article 11

It is stated- that asylum shall not be sccorded to criminals, Exception
should be made of persons accused of crimes hav1n" a merely political nature.
Article 12

Because of its broadness, the precopt contained in this article should
'be 1ncorporated into Article 3 of the draft, Whlch in eccord with prevlous
comments, would become Article 1.
Article 13

There is, perhaps, a small flaw in ‘Grafting technique in this article.”
It is evident, and as such”ityhés*beeﬁ;exﬁressly stated in the Geheral
Comments on the Draft Declaratlon, No. 1, that the word "men" coxprlsea both
men end women, In thls articfe, however, it has ‘been tsed in a’ restri ctive
sonse. This and No.‘2 of Artlcle 2& ‘b “the onIy instances of speclflcatjon
in the:m&tter'appearing in the Declaration, It would be;pmefgrdble_to.uss,

/here a generic
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here & geperic expression, such as "&very one" or "every person" which appesar
repeatedly throughout the Detlération. -

‘The Brazilian Goverument cohsiders accéptsble the additional wording
proposed by the ¥epresentative of the United Kingdom, -"married persons
shell have the right to reside together in any-country from which they cannot
be lawfully ezcluded", or at least the first nine words of “the foregoing..

The following item, from the draft on the same subject preparéd by the’
Inter-Ameérican Juridical Commission, should be added:

' "The parents have the right of paternsl power over their children
during ‘the minority of the latter and the essential obligation t¢
paintein and support them,"

It might'ﬁe*ﬁossible to improve the text, to read as follows:

' “Parents shall have patermal power over their minor or non-emancipated’
‘childreti, -involving the ebligation to provide them with sustenance and
education,"

Article 14 ‘

It is not enough to say that "no one shall be arbitrarily deprived of.
his property." It should be sald also "or without prior.and fair indemnity."
Article 15 '

' The BraziYian Goverhment reccmmends the following disposition: &~
"No State shall deny its nationality to a person having right thereto
by birth; in accord with locel législetion, nor deprive of such |
nationality any person who may have acquired it by birth, except by
‘motive of an act declared by law to be incompetible with subsistence
bf‘nationality.":

It would be ad§isable to include also the following item proposed by the
Inter-American Juridical Commission in drafting a similer document:

"Every person shall be entitled to renounce his nationality,lwhether

such rationality be native or acquired, and to adopt the natiénalitjfof'

another State."

It might be convenient to add: -".....in accordence with the laws of the
latter and without detriment to prior obligations”,

Article 16

In No. 1 of this article, it would be better to sey "unrestricted"
-ifrstead of "absolute and-sacred™, -

“The manifestation of beiiéfé} in publi¢ or in private, as méentidned in
No. 2, is subject to restrictions arising out of requirements ‘of ‘public
order and it should o Be stated therein, as is done, perhaps in somewhat
tco broad a menner,"in Article 16 of ‘the Covenatit.

/Articles 17 and 18
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Articles 17 and 18
The Brazilian Govermment would prefq; that the text of the

Declaration fo’low the draft text proposed by the Commission on HUman Rights
for Artlule 17 of the Covenant.

In further connection with these Artiéles, attention is drawn to the

ccmments‘to‘follqw, under Articlé o, 19.
A{E}Cl@llQ

| The principle embodied in this artlcle is presented w1thout the
restrictlons which are mentiored in Article 18 of the draft covenant. »The
right to‘establlsh asscciations is regulated - Art"cle 19 of the Covenant.
In the comments on Article 19 of the Draft Declaration, which appear in
Annex A, Part II, of the Repcrt of the 2nd Session of the Human Rights
Commission, the remark is found that "it is understood that no indiﬁidual or
association that aims to destroy the fundamental rights and freedoms set
forth in thls Declarat¢on can cigim protection under this article”, It is
Yecommended that e dispositicn to that effect be included both in the text
of the Declaration and in that of the Covenant and extended so as to aﬁ?lﬁ.
to assoaiations aiming ét the violent destruction of sociai or political
ofdér. | _

The right to constitute associations in the menner prescribed by law
should be added to that of ”pafticipating" therein.

The constitutioné and,the legislation of some countries contain
justifiable_restrictioﬁs to the participation of aliens in certain
assoclations. Ah ekample of such restrictions is found in the Brazilian
Constitution, Articies 155 and 160, Domestic regulations of this nature
should be admissible under the International Bill of Rights.

Articie 20

No remarks..
Article 21

The right seﬁ forth in this article should be subject to restrictions
in political capa01ty through 1egal incompetence (mincrity, criminality, etc.).
Artlcle 22 A .

Wo. 2 appears unnecessary in view of the comprehensiveness‘of No. 1..

As pointed out by the United States representative, it would be,best not
to mention positive duties of the State, Howevir, if it is decided that such
mention is to be made, No. 3, which appears redundant in view of No. 2, might
be worded as proposed by the representative of Byélorussia: "The Chate is
cbligéd to take 2ll necessary ﬁeasﬁres against unemployment."_

/The question
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The. question of compulsory lebour, which isA clearly set forth in
1\Tos. 2 and 3 of Ar icle 8 of the Covenan‘b, Las not been taken into
considera.tion in the article under review.
Article 2h
No. 2 seems unnecessary in view of Article 3, whioh assures all rights
end freedoms set for th in the Declaration, without distinction of sex.
Article 25
The Brazilian Governmen'b endorses the a.ddl‘clonal wording ouggestcd
the delegate of Uruguay. ' "Evely one has the duty to preserve his health"'
Here, 11Lewise, the observation of the United States representative as to E
the decla,ra"'ion of positive duties for the Sta’ce should be taken into- account.
Article 26
The remsrks under Articles 24 and 25 also apply to this article,
Articles 27 and 28 o
_ No remarks
Ar‘ticle 29
This article would be bat‘tez' placed izmediately Pollowing Articls 2k,
thus bringing together the dispositions releting to labour. This would result
in the further advantage that the present Article 30 would be loce:bed
immediately following Articles 27 and 28 which deal with education,
Article 30
" “Adds without detriment to literary, scientific and ertistic property
rights,
Article 21
.. The Br azilian Government would prefer the text pro;osed by the

Siib- Commn.ss:Lon on Preventlon of Di scrlmination and Protec*'mn g M.Lnorities.‘
It would seem advisable ’ however, ‘to add that such’ provisa.ons do not refer -
to groups formed by immigration, whether sponta*zeous or officially fostered,
into inde*nendent States already in exlstence at the tine of mmigratiom
Article 52
~ Besides the Charter, reference might be made to the Bill of Rights.
Article 33
No fémé’i‘ks.
T.he Brazilian Governmont is in agreemen’c with “the article suo'ges ted ia
Armex A, Part 2, No. 2 of the Report of the Comhission on Humen Rights' :
Whan 8 Government ’ group s _or ind:w:.dual seqlously or systematically
t"amp...es the fundamental human righ’cs and freedoms , individt..als ehd
peoples have the right to resist oppression and tyrazmy
Such right to resist should be recognized, not only as against
/oppression
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oppression and tyranny, but always against illegality; and it should be
manifested through adequate judicial recourse, through non<co-operation and
even§ in extremis, by force.

It should be mede evident that the enumeration of rights in the
Decleration. is not exhaustive but nmerely exemplary end that it does rot
ﬁreclude'the consideration of implied rights; a statement to ‘this effecf
should be included in the Ieclaration.

-LRAFT INTERNATIONAL COVENANT ON EUMAN RIGHTS
Article 1. | R S

The ‘Brazilian Goverument i1s of the opinion-that attention shculd.be'
~given at the proper moment to the advisebility of 'referring to the
International Declaration either in this Article cr in the Preambie to
precede the Covenant.

Section (b) seems unnecessery. Section (e) should come before sections
(¢) (d). These two last sections could be combined, thus ensuring not only
_an "foective~remedy", but also recourse to an independent Jjudiciary for
'enforcement.t
Article 3

In the recess betwesen two sessions of the Assembly, the request could
be made under authority of a resolution of the Economic and Social Couancil.
Article L

It should be sald, after "a State may talke measures" - "in accordance
with its own political Constitution.”

The restrictions of a general character set forth in Article 16, No. 3,
of the Covenant, in relation to freedom of religicn, should also Te
mentioned here.

Article 5

It would be preferable to say "by law in force at the time when the
offense was conmitted", precisely as mentioned in Article T of the
Declaration. Instead of the periphrase "it shall Ye unlawful" it would be
better to say "no cne shall be deprived of his life", fcllowing the form. -
adopted for Article 7 and the subsequent articles.

The representative of Uruguay suggested an additional article for the
Covenant which would ban the death penalty for political offenses; - it
would be convenient to say 'merely ﬁolitical."i The Brazilian Covernment
endorses this suggestion, which could be . incorporated in the article under

review.

[Article 6
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Article 6

.The comments mafe imder the.preceding. article as %o the.expression. i
shall bé unlewfil" ‘ere applicable also to the present article.
Article 7

“No. remarks.
égjicle 8'

It is suggested that the word "crime" in No. 2 of this crticle be
substituted by "offense"”, inasmuch as there are cases, such as vagrancy, Im:
vwhich legel punishment often takes the shape of compulsory work.

The provisions of section 3 {a) should.include not only conscientioug
objections but women also, since the latter may be subject to compulsory
sérvices of a non-militery nature, as exemplified in the case of the
Brezilian Coumstitution;. Article 181, paragraph 1.

The Brazilian Government suggests a provision, which could perhaps:be
inserted as item {d) in this Articles

“ighe duty which every perion hes of contributing to the welfare of

thé community to which he belonge end of co-operating with the

“state in measures for the preservation of soclal order."

This is conséquent upon the fact that it is not only through work that:
every one can and should contribute to the cémmon welfare; there are mény
vho, although ungble to work, can still render an efficient contribution
fhrotgh other means.

Article 9

No mention is made of flegrante deélicto, although ifem?(a)-wdhld%séemr
to cover this case.
Articie 1o

| fMhe'case of gérvitude has been mentioned in Article 8 and there:igim :3i

no nesd to restaté ¥t here. The prohibition of imprisomnment in’conseduence?:
of breach of contractual obligastion would fit better under Article 9..
Article 11

No remarks.
Article 12

The eﬁireséion "arbitrarily ekpelled®’is rathér vague. 'The folldiwing

wordlhg i suggested.
o "alién legally” admittéd" to-the" territory 6f g -State. shall bel
expelled therefrom withéut juduci‘l-hofiolsgation of:the  drder of
ekpuiéiﬁni“
Articld 13
In connection with No. 1 of the articleé; "it’ mighti'be appropiiate’to-
add a provision along similar lines to that in the final part of Article 6
[of the
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of the Declaration, which reads "and if he appears in person to have the
procedure explained to him in a manner in which he can understand it and to
use a language which he can speak." Attention is drawn to the remarks of
the Brazilien Government under Article 6 of the Declaration.

No. 2 might be amplified with a guarantee of full defense as set forth
in the second period of Article 7, No. 1, of the Declaretion: "at vhich he.
has been given all guarantees necessary for his defense."

Article 1k

Attention is called to the comments of the Brazilien Government under
Article T of the Declaration,

Article 15

‘The Brazilian Goverrment endorses the suggestion of the representative
of Uruguay, that the expression "no human being" be used instead of "no."
person"”, thus excluding juridical persons.

Article 16 o

The Brazilian Government is of the opinion that No. 1 in this Article
should be divided into two parts aslong the lines of Article 16 of the
Declaration, the first part to set forth the right to freedom of religion,
conscience and belief and the second part the right to manifest such .
religious or other beliefs end to practice the forms of worship and
observance pertaining thereto.

The restrictions set forth in No. 3 of this Article should apply to all
the rights embraced by the Covenant and it should therefore be reworded and
located under Article 20 of the Covenant.

Article 17

The Brazilian Govermment prefers the text proposed by the Drafting.
Committee. Instead of "ideas" it would be less emphatic to say~"cohcepts"’
or “opinions". Prior censorship of the press should also be explicitly
‘banned.

Article 18

No remarks.
Article 19

This. article refers to Article 17 which sets forth, in its No. 3,
restrictions to the dissemination of information including publications
intended ori likely to incite persons to alter by violence the system of
government or to promote disorder or crime. The Brazilian Government feels
that associaticns which implicitly aim at the dissemination of such
information should be banned, even when spparently constituted for the
premotion of permissible objectives.

/Article 20
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Article 20

Attention is called o' the”comments on No. 3 of #rticle 16 .of the’

Covengnt.
Article 21

Vo remarks.

Article 22 _

This provision eppears to be a truism. If, however, it is decided.to
place: it on record, it would ve betteér to imsert it under A¥ticle 20, which
deals with genersl restrictions of rights.

-.-The Brazilien Govermment belleves that it should be permissible for
every ‘State. Ménber of the United Natior’.is 56 accede to the ’“Cd_venaht ,‘-Aw'ith
reservations as to one or more provisions, & faculty which is .J’alr,e-adjr'-:
recognized. in Article 2% in the case of Federal States.

Articles. 2, 25 .end.26
No remerks.
Article 27
This article is an unnecessary repetitlon of a principle of treaty.

interpretation which.ls generally recognized:in interdational’ 'la;w,
IMPLEMENTATEION.
(Arnex C to the Report of the 2nd Session of
the Commission on Humen Rights)
- ‘The Brazilian Govermment is in acgord with the negative answef to'this

question, giwven by the Working Group on Implementation.

Question B

| The Group has rightly recognized tha;t‘-‘, -ginte the: States enter into

international agreements to regulate cé‘rtt_a,iri matters, such"mat'be:gfs.; are
thereby excluded from the domestic Jurisdiction of:the S’cates"‘ar;& ‘therefore -
:the -disposition envisaged in this .que's"bio‘n._‘is ‘ﬁﬁnéc_.essary.i

Question: C.

The Brazilign Govermment is 'in agreement with the./draft proposal”

presented. by the Australian Delegato.

Question D

The. Brazilian.Govermment is.in geéneral cgreement with the folutioms
advenced by the Group, .with-the exception ©of the retomiendation-that
"wherever this is not precluded by the cor;sti’d\i‘éionai law .of the ratifying
iBtate, the foregoing neasyure¢s should preferebly be taken prior te.
cxatification,” .since, as observed by the United 5.Sjl;,_'a‘:.t'es ‘ ‘-‘répf'gséﬁ*ﬁa{;‘:’.'ve 5
is not possible to demand full Jimplemén‘?;a;tiony tefare ratification. : This 1€
a1l
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all the more so since 1t is only after retification that the treatics become
part of intersal legislation and‘if a treaty‘modifiesbpreviéus infern::_
legislation the measures of implementation cannot be established before the
corresponding law couwes into force.
NTERNATIONAL MACHINZRY FOR TOE EFFECTIVE SUFERVISION
AND ENFORCEMENT OF THE CONWVENTION ON EUMAN RIGHTS
Suggestion (a)

 The Brazilian Government is in accord with the conclusions arrived at

in regard to this suggestion.

§ng9stion,(b) '

The Brazilian Goverrment endorses the considerations presented by the
Working ‘Group, and notes with satisfaction the growing repbgnition ¢f the
importanée of the individual in International Law.

The Brazilian Government realizes that the second basic conclusion,
particulerly, is essential to ensure the efficiency of the Coavention.
Suggestions (c) and (d) o

No special remarks et this stage.

Suggestion (e) ‘ ‘

The Brazilian Government concurs in the vieﬁs mahifested by several -
Delegates, that the setting up cf the agencies envisaged in this suggestion
is premature. However, a possibility should'be leff open for the creation of
such agencies &t the proper time.

iNTERNATIONAL COURT OF HUMAN RIGHTS

Recognition of the right to recourse to an international tribunal is a
desirable objective. The cbntroversy appears to be only aé to whetlier a new
tribunal is to be created or the services of the present International Court
of Justice adapted to the new objective. \

Tt is questioned also if the Internationsl Court of Justice should give
compulsory decisions or merely advisory opinions.

The Brazilian Government favours a broadening of the jurisdiction of the
Court fhrough a Convention whereby States-would recognize the compulsbry‘
nature of such jurisdiction. In this way,fadditional.expenditufe and other
inconveniences would be avoided. At least, during the initial stages,lﬁhile
the agenda of the Court does not yet absorb the fuli time of lts members
and until the cases dealing with Human Rights assume a considerable volume,
the creation of a new tribunal appears to be avoideble.

" SPECTAT, COMMENT
' The Brazilian Government favours the inclusion, in the International Bill
of Rights, of Articles 5, 6 and 7, propéSed»by thPfUhifed,Kipg&oﬁ and.mehtioned
in the Report of the Commission, Annex C, Part 2, No.k.



