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At its 30th meeting, held on Friday, 5 December 19H7, the
Commission on Human Rights set up three Working Groups to under-
take respectively the drawing up of a draft Declefation, the
preparation of one or more draft Conventions and the study of
the quesiion of implementation.

The Third Werking Group comprised the following countries:
Australia, Belgium, India, Iran, Ukrainian S.S.R. and Uruguay.

The Group met on Friday, 5 December (morning), immediately
after the work of the Plenary Commission had been suspended.

At the proposal of the Representative of Australia the
Group elected Mrs, Hansa MEHTA (india), Chairman and Mr., Fernand
'DEHOUSSE (Belrium), Rapporteur.

The Working Group held seven meetings, from the date mentioned
to Tuesday, 9 December,(afternoon)'inclusive°

Mr, Edward LAWSON provided the Secretariat for the Group.

The United Kingdom, United States of America and Union of
Soviet Socialist Republics were represented at the discussions
by an observer.

A Specialized Agency, the International Labour Organization,
and the following non46$Vernmental Organizations: Co-ordinating

Board of Jewish Organizations and the World Jewish Congress were

MMBED. Lebrp et ¢ (3% ».)



The View of the Group as to its Mandate,

The Working Groupndecidéd to base its discussions on document
E/CN.%/21, Annex H, pages 68 to 74,

A letter from Mr. René Cassin, Representative of France,
addressed to the CHAIRMAN, also came up for discussion and was
published as United Nations document, No, E/CN.4/AC,4/1.

The Group had no difficulty in agreeing that in view of the
limited time at its disposal it would be impossible fér it to
submit to the Plenary Cormission texts of articles for incorporation
in the Draft Cdnvention or Conventions, It regarded its task
therefore as consisting in the formulation of general principles
concerning the problem entrusted to 1it, In its view it would
rest with the Drafting Committee at its next session to put these
principles into the propér form,

Various representatives pointed out on the other hand that the
Secretariat's Memorandum contained in the above-mentioned Annex H
had really been drawn up with a view to the preparation of a
Declaration, The Group considered that its Mandate undoubtedly
extended to study of the implenentation of one or nore possible
Conventions., It even.arrived =t the conclusion that the question
of inmplementation had much more to do with the Convention than with
the Deciaration. The latter indeea was in the last analysis to-
take the form of a recommendation by the General Assembly of the
Unitecd Nations, and was consequently not legally binding in the
strict sense of the term, It therefore appeared to the Working
Group a manifest impossibiiity to contemplate measures for the
fulfilment of an obligation that was not one,

In connection with the Declaration, the Group therefore
confined itself to answeringrthe four questions of a general legal

character cmbodied in paragraph 3 of the Seeretariat's Memorandum.



The Group also applied by analogy the questions raised by
the Memorandum concerning the implenentation of the Declaration
to the inpleumentation of the Couvention.

Obijection ralised by the R@UT@senh<t1ve of the Ukrainian S.S.R.
)1 L , RS

The Representative of the Ukrainian S.S.R. doubted whether
the Group was redlly in a position to embari on its studies before
the rinal contents of the Declaraticn and, In particular, the
Convention had been decided Lbof In hls opinlon,; the question
Of’imﬁlementation”démaﬁaed previous rovledge of the rﬁles to be
implemented,

Tre reply given To this, in particular by the representative

that the guestion of inplomenbutWOn night indeed

%
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A

of Belgivm, wa
depend cn the cxlstence in the Declaratzu“ ? in the Convention
of certain special stipulations, bat thal the overall guestion

“could be censiderad at once in its own f-ghu3 sinee it concerned the

to be studled at their own Tevel,

The Group was also of the opinion that, had it been accepted,
the vicw expressed bv the Representative of the Ukrainian S.S.R.
would have made it imp ssible for the Woriting Group to carry out the
‘task entrusied tc it by the Cormission.

The Represcntative of the Ukrainian 8.S.,R., was not, however,
to be }ai an in nis opi-.;di"one

At the neeting on Saturday, O Doceumber (morning) he sent the
Chairman a written wemorandui reading as follows:

"I have got a strong opinion during these discussions

that i1t is impossible Tor me to take my part in them because

I an standing on tiy bld’pbsitioh that it is netessary to

discuss the quest tion of an implamentation cn a nore late stage
" the Human Rights Cormission's wvork, when the work of‘ané;

hed,

U‘)

other Working Party will be fini



Standing on this position I decided to be out from

this discussion and ask you to put down nmy opinion and

decision in the Report of the Third Working Party to the

Human Rights Comuission, ‘

I hope, déar Chairﬁan, you will not take ny oppoéitidn

as opposition against your ruling."

Following this communication the'Representative of the
Ukreinisn S.8.R. left the necting and took no Purther part in the
‘work of the Group.

) The Repfeseﬁtativé of Belgium and the Representative of
Australia stated that they deplored this attitude and asked for

their regret to be recorded in the Group's Report. The Represent-
ative of Australia explained that the decision of theyUkréinién
‘Representative hadibeen‘taken despite his having heen aésured;on
varicus occasions fhat the Third Working Group would confine itself
to outlining general prineiples, The Repreéentaﬁive of Australia
also expressed a desire to have this iatter statement of his recorded

in the Report.

Replies to the first four'questions contained in Paragraph 3 of

the Secretariat!s Memorandun

The Group regarded paragfaphs 1 and 2 of the Secretariat's
Menorandun as of purely historiéal_aﬁd docuncntary intcrest., It
accordingly began its exanmination of the Merorandunm at paragraph 3.

That paragra;h contains frur questions 'all ruferring to the
Bill (Declaration), The Groub géve their answers to them with
reference to both the Declsration and the Convention.

Question A

Whether or not the Bill (or the Convention) should contain

a nrovision to the effect that it cannot be unilaterally

abrogated or modified?

The Group was unanimous that there should be no such provision.
Tt considered that the insertion of a clause of that kind

night decrease the authority of the Declaration or Convention,



In the case of the Declaration, moreover, it would exceed the
General Assembly's competence, as the Declaration was intended
ultinately to constitute a recommendation,

In the case of the Convention, the fact should be stressed that
it was an international obligation, the violation of which was
obviously forbidden by international law,

uestion B

Whether or not the Bill (or the Convention) should include

an express statement to the effect that the matters dealt

xoba dn it are of international concern?

The Group studied the bearing of article 2, pararraph 7, of
the Chartzr of the Unlted Nations on the future Declaration or
Conventicon.

The proposed clause seemed to it unnscessary., The "domestie
jurisdiction" of States, to‘which the abovementioned artiecle
référréd, if rightly interpreted 6nly covered questions which had
not become international in one way or another, Once States agreel
that such questions should forir the subject of a Declaration or
Convention, they ciearly placed thenm outside their "domestic
jurisdiction” and article 2, paragraph 7 became inapplicable,

Qggstion C, | »

Whether or not the Bill (or the Convention) shouwld hecome

part of the fundamental law of States accepting it?

After some discussion at the énd of its first and beginning
of its second méetihg, the Group aceepted a proposel by the
Australisn representative, couched in the following terms (Doc,
E/CN.H/AC.%/SR/&):

"The Working Group is of the opinion that the provisions of
the Bill or Convention must be a part of the fﬁndamental law of
States ratifying it. Stateé, therefore, must take action to ensure

that their national laws cover. the contents of the Bill, so that



page 6

no executive or legislative organs or government can oveir-ride they
and that the judicial organs alone shall be the means whereby the
rights of the citizens of the States set out in the Bill are
protected, !

it will be noted: (1) that iuplementation was envisaged in
this text in respect of the Convention alone; (2) that the
Austr-lian proposal constituted a reply both to the question
gxamined l.ere and to that given under 3 (d) of the Memorandum (sce
below}; {3) thkat it was expressly stated that it was in the
fundanental law of States. that the Convention was to be incorporate

The Group adhered to its view that it should confine its
study co the Convention, It considered that the problem of
implémentation did not arise with regard to the Declaration under
Questiqn C. The same opinion with regard to the Declaration was
also expressed in relation to Question D, In both cases, it was
the non-binding nature of the Declaration - a recommendation =
whicn led the Group to this conclusion,

After discussing pa;agraph 3 (¢) of the Secretariat's Memo~
randvun, the Group therefore ruled out conpletely any fuithex
censideration of the question of implementing the Declaration,

Subsequent discussion nade it clear not only that Question C
should be studied in conjunction with Question D as indicated in
the Australian proposal, but that Questions C and D ralsed various
deliczbe points concerning the ralationship tetween ;nternational
law and nanicipal law within the legal systemsof States,

On the suggestion of the Belgian representative, the Group
then decided to hear the views of someone who was'particularly well
versed in these problems, namely, Mr, C.W.Jenks, Legal Adviser to

the International Labour Office, The problcns gonnocted with the
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analogy to those razised by the application of a Convention on
Human Rights, in tiiat, in both cases, the main e¢ffect of the
Convention is produced inside each State, and not only in the field
of relations between States. As the International Labour Office
has iiore than a quarter of a century's experience in this sphere,
it was felt that one of its representatives should certainly be
heard,

The Working Group heard the statement by Mr. Jenks at its
neeting on Monday 8 December (morning).

Previous to this, it decided to hold in abeyance its final
acceptance of the Australian proposal,

An indic.tion will pe found, under theheading "Question D"
helow, of the solutions finally adopted by the Working Group in
regard to questions C and D taken in conjunction.

Question: D

o o e g s

Whether or not the provisions cf the Bill (here read: CONVENTION

et

only) should be declared to be directly applicable in the

various countries without further implementation by natiomal

legislation or transformation info national law,

The Working Group decided to recoruzend to the Commiséion on
Hunan Rights, four conclusions which it has extracted and retained
from Mr, Jenks! statement.

The Working Group believes firstly that if an answer is to
be. provided to questions C and D, reference will first have to be
nade to the constitutional law of each State signing the Convention,
If the constitutional law of =ny .{ .t :~resvand ;armfts of the
immediate application within the legal systen of the State of
treaties ratified, the Working Group considers that this solutlon
should certainly be adopted, since it is so simple and practical

from the point of view of implementation,


http://recor.11.1end

However, the Group believes ~ and this is its second observation
that attention must be drawn to the fact that, even in the case
nentioned in the foregoing paragraph, special or additional imple-
mentation measures may be necessary. Treaties frequently contain
provisions calling for acticn by the legislative or executive organs
in the domestic field, Thsée would therefore not be sufficient
in themselves and 1t is obvicus that their mere incorporation in
the national legislation of the ratifying State does not relieve
the latter of the duty to provide for any inplementation required.
This will apply to the Convention on Human Rights in the sane way
as to treaties in general, according to the provisions inserted in
the Convention.

Regardless of the inmplementation measures required by the
ratification of the Convention or by its contents, the Working Group
recémmends, thirdly, that wherever this 1s not precluded by the '
constitutional law of the ratifying State the foregoing measures
should preferably be taken prior to ratification. It is convincoed
that this procedure 1s the surest means of forestalling any politicsl
or legal difficulties which may arise from a discrepancy betwicen
the commitments and responsibilities assumed by a State in the
international field, and the necessity, in which it may find itselr,
to obtain from its parliament a vote approving the essential
implementation procedures. |

Finally, the Working Group desires to point out that, wherc
ratification nevertheless occurs before implementation has been
assured, there should be a clear understanding that implémehtation
would ensue within the shortest possible time,

After adopting the four recommendations described above, the
Group re-examined the Australian proposal, already referred to.

It finally concluded that this proposal was compatible with the
above-izentioned recommendations, It thereupon gave final approvai

to_the nrong sal. It altered the first sentence of the text.



fowever, replacing the words "

This decision was taken to sat

remarked on the difficulties,

fundamental laws'" by the word "laws",
isfy those representatives who had

possibly insuperable, in the way of

‘their countries' undertakin a revision of theiw Conot tutions by

reason of their ratifying the Convention on Human Rights,

The Group thercfore submits two categories of sugg

to the Cummission: firstly, the amended hustralian proposal,

gecondly, four recommendations, not yet drafted, embodying principles.,

In regard to the third and fourth recommendations, the United

Xingdow observer rolsed the gquesuion ol che relations between his

country and some of its cclonies in respect cf treaties, He stated

that in mary cacses the | s piedged to consult the

dely, and which Mlbht delay

colonies by procedures whica dlffered wi

or prevent the application of treaties to a givon colony. He
pointed out chat in his cpinion the appropriate moment for this

consul cation would oceur batvben signature and ratification of the

Convention and he expressed the desire to have his statemeni .

1 chservation,

recorded in this Report as a porscora

e

“nterqgt;“LgW Machinery Tor the Afleciive Supervision and
Enforcement of the Conventi man Rights
At this second stage of its work, the Working Group took as

mentioned on pages

Halle
SRS

a basis for its discussions; 1) the questio

B

68 and 69 of the Secvetariatis Momovandum, under the le etters A,
C and D; and 2) the Australian draft resolution for the cstablishe
ment of an International Cour£ oF Human Righls

This draft solution, prezanted in dccvrieut B/CH,! 15, is also
reproduced in the Secretarialls mencraadan, Favagraph He Paragyaphs
5 and 6 deal with the FuTthien dcveiﬂ’a ant of *hié quusc:on; Para-
graphs 7-1% refer to vericus prupcrels aad suggestians,‘inter alia,
a draft resclntion submiited by the reprasania ySive for India included

in documen® 'E,CN.M/11 as Well.



In view of the very special importance attaching to the
creation of an International Court of Human Rights, this problem
will be dealt with separately in>the third and last part of this
‘Report. The establishment of the Court - this term was
generally used by the Working Group in preference to "Tribunal"
moreover raises very different points from those examined in the
five questions mentioned above (a), (b), (e¢), (d) and (e), which
alone would justify the classification adopted here. -

Question (a) susggesteds

________________________________________________
—————————————————————————————————————————————————
__________________________________________________
————————————————————————————————————————————————

e e G e e S e e e G G e i P St op Mo e e

- The repliec furnished by the Group to this question may be

summed up under four heads:

1) In the first place the Group wished the report to contain
a reference to the right of discussion and, except aé provided in
Article 12, the right ﬁo make recommendétions vested in the
General Assembly under Article 10 of the Chértero As is
commonly known, these two prerogatives apply to any questions or
any matters within the scope of the Charter, or relating to the
rpowers and functions of any organs provided for therein.
Clearly then, they include human rights, mentiongd at seven differenﬁ
points in the'Chérter, and in respect of which one of the principal
organs of the United Nations, the Economic and Social Council, has
been invested, by the Charter with special powers.,

The Group accordingly laid special stress on the right of
the General Assembly to make recommendations to the Members of

the United Nations.



2) The Group volced a similar desire in regard to the
whole of the prerogatives granted_to the Economic and Social
Council in various parts of the Charter, particularly in Article
62.

. Under this Article the Economic and Social Council may,
in respect of humen rights as of all other matters falling within
its cqmpgtence,4(a) make or initiate studies and reports
(paragraph 1) and (b) make'recommendations (paragraphs ‘1 and 2
combined); (c) prepare draft Conventions for submission to the °
General Assembly (pafagraph 3); and (d) call, in accordance with
the rules prescriﬁed by_fhé Unitéd Nationsg,internatiénél
conferences (paragraph 4).

The Group noted with keen interest that the right to make
recommendations, granted torthe Council under paragraphs 1 and
2 combined is mentioned specificaily in ﬁaragraph 2 with
reference ﬁo "reépect for, and obseérvance of, human rights and
fundamenﬁal freedoms for all'. In the view of the Group this
reféreﬁce can oniy be construed as a recogﬁition, invthe’Charter,
of the vital importance of human rights.

The‘Group also noted that under pgragraph 1 of the same
Artlcle the Economiz and Soéial‘Council hasvthe right.to make
recommendations (1h éeneral)}tp the General Aséembly, the Members
of the Unitéd Nations and the specialized agencies concerned, |
Like the General‘Assembly, the Council 1s therefore entitled to
approach the Members directiy° |

3) The:Group was unanimously of . the opinion that the
Economic and Social Cbﬁncil, whilsf still retaining the whoie
of its prerogativés, and therefore its righﬁvto make recommendations
with respect to human. rights, should also Idelegate this latter
right fo}the‘Commission'oh‘Humén Rights, It therefore proposes

that the Commission should, during its present session, request



the formal delegation of this right in the Report which it is
to submit to the Council.

The'Group made a very thorough study of the question of the
delegétion of powefs9 and stressed throughout that in its view
such delegation should not have the effect of investing the
Commission on Human Rights with an exclusive authority not
provided for in the Charter; the Commission on Human Rights
should have joint authority with the Council. The Working Group
beliéves that the delegation of powers requested might be granted
without implying the amendment and, a fortiori, the revision of
the Charter. The Commission on Human Rights is in fact one of
ihe organs of the Economic andESocial Council and there apnears
to be no juridical objJection to such a delégation of powers,
particularly, it must be repeated, since it would not be exclusive
in character,

There are, on the other hand, welghty practical arguments
in its favour, The Economic and Social Qouncil is known to be
Voverburdened'with functions; so overburdened, indeed, that it
cannot always carry out with the desirable efficiency the many
and varied tasks imposed on it. In contrast the Commission on
Human Rights is a specialized orgah with clear-cut purposes.
Hence it would appear to be better qualified than the Council to
deai with human rights, and, in particul.r, to discharge the
function, always a delicate ong,of elaborating recommendations.
The Working Group feels it Should add that the members of the
Commission are chosen precisely for their personal qualifications
in the field of human rights.

The Working Group hopes that, should the Commission accept
its arguments, the Economic and Social Council will devote a

comprehensive study to this problem.



4+) The Working Group considers that in any case the
Commission on Human Rights undoubtedly has the power to submit
immediately draft recommendations on human rights to the
Economic and Social Council. It requests the Cormission, if

necessary, to avail itself of this right,

.Ope_govld establish the richt of imgividuals to
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procedure for_the enforcement of human rights,

The Group has been helped considerably in the reply it gave
to this question by two proposals made by the Indian Delegation,
namely; (1) a document submitted by that Delegation for the
abolition of discrimination and the protection of minorities
(doc . BE/CN.4/8UB,2/27); (2) a WOrkihg Paper drawn up by the
Chairman in the course of the Group's work. This Working Paper
has not been pubiished or distributed, but,‘its substance, with
various amendments, is embodied in the decisions reached by the
Group, Which'appear' below as drafted.

_ To begin with, the‘Group found no difficulty in rcaching
agreement on the three following basic points;

(1) The right to petition in respect of the violation of
| human rights shall be open not only to States, but also to
a.ssociations, individuals and grouns.

Groups of individuals are here understood to mean groups of
two or more persons not constituting associations properly so=-
called.

It appeared that if the right to petition were confined to
States alone this would not furnish adequate guarantees regarding
the effective observance of human rights. The victims of the

violation of these rights are individuals. It is therefore



determined;, in order to enable them to obtain redress, as was
formerly provided for under the system for the protection of
minoritics cestablished under the aegis of the League of hatidnsb
That is whv ¢the Working Group has extended the right to petition
o individuals and, of course, to the groups and associations which
mcdern society often leads them to form.

(2) In the second place the Working Group recognised that
provisions relating to the system of pé%itions should be included
in the proposed Convention on Human Rights.

Consequently there is a very marked difference between the
concept adopted here and that which governed the solution of
question f{a). As rcgards the latter, the measures advocated in
this report should either be mentioned in the Plenary Commission's

: -
Report,; or, in the case of a delegation of powers to the Human
Rights Commission, should be mentioned in the said Report and form
the subject of a decision by the Economic- and Social Council.

The reason for this distinétion lies in the ‘act that the
system of petitions gives rise to various organizational questions
and should'therefore*bejworked out in sufficient dastail.

Morecver, and above all, it should be noted that this system does
not appear in the Charter, but is ‘entirely new. All the preseunt
Members of the United Nations may not be disposed to accept it.
Therefore, in order to establish iﬁ, é'Conventioniseparate.'from
the Charter, namely, the Convention or one of the Ccnventilons
relating to Human Rights {(should several Conventicns be concluded)

is required,



It should be noted that in such a case there would in future
be two parallgl systems for the protection of human rights. The
first, and older, would be that constituted by the provisions
of the Charter concerning human rights and by later developments
of thoge provisions, 1.e. by the Resolution of the Economic and
Social Council of 5 August 1947, in connection with the action
to be taken concerning communications received‘by the Secretariat(l)
and by the decision of the Commission on Human Rights taken at
its 28th meeting, outlining the work of an ad hoc Committee on
CommuniCations.(g) As the name implies this system would not
be a Sysfem of petitions but one of communications. Its
advantage over the other would be that it would be more general
in the sense that it would include all members of the United
Nations, but it would also no doubt be less effective, or rather,
less "advanced". The second system~on the other hand would be
a system of petitions in the real sense of the word. It would
be limited in geographical scope to States that had ratified the
Convention setting it up and in coﬁsequence to associations,
individuals or groups belonging to those States. Relating as
it does to contractual obligations, the new system would, by
definition, only be binding on the parties to the Convention.

Various members of the Working Group expressed their regret
at this situation, but had to yield to the force of this
elémentary yet imperative judicial}concept.

Two questions about the conventional character assigned to

the system of petitions were, however, asked.

(1) Resolution No. 75 (V), Doc. E/573.
(2) 8ee Doc. E/CN.4/AC.5/1.
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It was clear that the Convention to be concluded would
be open to all Members of the United Nations, but the possibility
of opening it to non-Members of the Organization also was
~considered. The Group thought that this poiﬂt came within
the province of the Second Working Group (on the Convention).

It therefore left it in abeyance. At the same time, however,
it resolved to bring it to the attention of the Drafting
Committee and the Secretariat, for study by the latter.

Representatives of Non-Governmental Organizations present
at the meetings of the Group also deglred to know what would
happen to these Organizations in the likely event of their
having affiliated members belonging both to States that had
ratified the Convention and to ones that had not. Would
they in that case be refused the right to petition? The .
Working Group, after careful consideration and having left
the examination of the point till the end of the list of six
questions drawn up by the Rapporteur (see below), arrived at
a solution which reconciles the legitimate desires of the
Non-Governmental Organizations with the requirements of
conventional law. It decided that: "Petitions from Non-
Governmental (International) Organizations shall be permissible
if they originate in a country or countries whose Government
or Governments have'ratified the Convention'.

Organizations satisfying the various requirements mentioned
are thereforc to be added to the list of those benefiting by the
right to petition, as previously described. - This amounts to
an interpretative decision of the word ”assoéiatipn” occurring
in the 1list, The word should therefore be unierstood in texts
produced by thce Working Group to include not only national
assoclations but international associaticns in the sense just

defined.



The Working Group was convinced that no valid objzctilons
could be made to the idea of setting up, within the framcwori
of the United Nations, the protéction of Human fights through
a Convention separate from the Charter. In the first place under
the head of Human Rights the Charter only contains brief »ro-
visiong of which 1t would be no exaggeration ¢6 say thabt they
sall fo@, iodeed postulate, specificationm. - Sucouciy, hare
are already a certain number of precedents (for example ths
Peace Treaty with Ttaly and tiis functions emmrierred by thig
Treaty on the Security Council for the Territory of Triests)
for treatles distinct from the Charter assiguing to organs »f
the United Hations functions not provided for in the Chartsr.
The only thing needed,to'make such a procsdure psrisctly legal
is, of course, that the organ concerned should a:cept the task
assigned to It.
3. The Working Group resolved to request the Secretariat to
draw up for the Drafting Committse a full and detailed schome
of regﬁlations on the subject of petitions. Howewer much it
might have wished to the Group was indeed unable to examine the
question from all angles in the very short time at its :disposal.
The various decisions it has ﬁaken, in particular the fundamentcal
ones about to be mentioned, should be regarded simply as bhases
for tha\Secretariat's asslistance in working out the future
regulations. Wheve necessary therefore gaps in them shovlld
be filled.

- Having settled these three fundamental noints the Working
Group proceeded to a full general discussion of the:question of
potitions. To simplify the investigation the Representative
of Belglum, acting as Rapporteur, submitted a lisi ol siz mein

questiong still to be dealt with, which the Group accepted.



These were as foliows;

1. Is it necessary to transmit all petitions direct
to an International Court (to be specified) or
to establish a Committee of first instance to
examine natitions?

2, If such a Committee is created, how would it be
composed? Would it be composed of representatives
of Governments, of experts or of representatives of
International Non-Governmental Organizations?

. Would petitions be examined at a private sitting?

What would be the powers of the Committee?

Ul 4 W

. If the Committee has powers of conciliation and
such conciliation fails, could a petition be
referred to the Court? By whom? (Question
of creating a post of Attorney General, ﬁominated
by thz ZEconomic and Social Council).

6. The status of International Non-Governmental

Organizations.

Therlast‘point has already been dealt with above.

In connecﬁion with the other five, the text of the

decision adopted by the Working Group on the basis of a
working paper drawn up by the Chairman is given below:
"1. A Standing Committec composed of not less than five inde-
pendent (non-government) men and women, shall be established
by the Economic and Social Council. The term of office.

of the members, their style and qualificatiéns shall be

decided by Resolution of the Economic and Social Council.

The members of the Committee will be elcected by the Council

from lists submitted by those States which have ratified the

Convention or Con#entions on Human Rights.

2 The function of the Committes shall be to supervise the



observance of the provisions of the Convention or Conventions on
Human Rights. In this purpose 1t shall:

(a) collect ihformation; i.e. it will kéep itself and the
United ﬁations informed with regard to all matters rele-
vant to the observance and enforcement of Human Rights
within the various States, Such information will include
legislation, judicial decisions and reports from the wvarious
States, as well as writings and articies‘in the press,
Eecords of parliamentafy debateskon the subjects and
reports of activities of organizations interested in the
observance of Human Hights;g

(b) receive petitions from individuals; groups, associations
or States; and

(¢c) remedy through negotiations any violations of the Conven-
tion or Conventions and report to the'Coﬁmission on Human
Rights those cases of wviolation which it is'unable to remove
by its own exertions. The Committee may act on its own
information or on receipt of petitions from individuals,
groups, associations or States.

3. The Committee will’procéed in private session to examine the
petitidns and conduct negotiations, it being understood that the
decisions arrived at will appear in reports submitted by the
Committee to the Commission on Human Rights. Such repofts will be
made public by that Commission, should the lattef deem it advisable.

It is obviously impossible to give a complete and thorough
comment on tne above decision, There are, however, three points
which should be brought out. |

It will be seen that the Working Group, having decided in
favour of the establishment of a Committee to act pfior to any
Judicial proceedings, proposed that the Committee should be perma-
nent in character and composed of experts, and that the latter

should be appointed by the Reonomic and Social Council. The Group
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impartiality. The proposed action by the Economic and Social
.Council is to be éxplained by the fact that the latter constitutes
the higﬁest authority in our particular sphere. There ié no con-
tradiction between this solution and the one of asking the said
Couneil to delegate powers to the Comwission on Human Rights in
respect of recommendations, since the Council's function is limi-
ﬁed to the appointment of the Standing Committee.

In the course of discussion it was made clearvfhat the Stand-
ing Committee coul&, naturally, itself appoint Sub-Committees, in-
cluding a Sub-Committee to examine the receivability of netitions
in,aécoriance‘with regulations to be drawn up by the Ilecretariat,
It is_obvious that five people cannot be given the immense task of
ﬁ%emsélvas undeftaking alllthe'work.connected with petitions. It
is alsb quite clear that the Standing Committee will be able to
utiliée,the éervicés of’the Mman Rights Division of the Secretériat,
whiéh however will need strengthening if the Group's proposcls are
adopted.

The second point which calls for comment 1s connected with»the
Standing Committez's function. That function is, essentially, one
of-conciliation, not of arbitration, and still less of judgment.
rThe Standing Committee will have to aim at reconciling opposing
poinfs of view, and it is only if its efforts at conciliation fail,
that othar solutions, such as judieial proceediﬁgs, will come into
consideration. The Working Group's main object was to build up a
coherent system, culminating, if one accepts its thesis, in |
judicial proceedings. It therefore provided succéssivevbarriers
against a spate of petitionhs or their abuse. The first wili be
constituted by the provisions of the regulations relating td o
recéivability° Only petitiohs which have surﬁounted that barrier
will come beforc ﬁhe Standing Committeé., Qnij those which have
subsequently formed the subject of an attempt at conciliation_&ill
ultimately come bafore the_Court. JIn that wayg_theAWorking Jroup

feels that it has opened the door to democracy and closed it to
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demagogzy.
It should here be made clear that the provisions advocated by

the Group in respect of petitions of course leave intact the author-
ity which already belongs to the Security Council and the Trustee-
ship Council in ﬁheir particular fields. Similarly, the Security
Council remains the competent body to decide the action to be taken
as the result of violations of Human‘Rights when they give rise,
within the meaning of the>Charter, to situations orydisputes
affecting the maintenance of internaticnal peace and security.

A third and last point must finally be mentioned. As has been
seen, the Group recommended that the Standing Committee should ex-
(amine petitions and conduct_pegotiations in private sessgion., That
procedure, which is reminiscent of that of the League of Nations in
respect of minorities, is also comparable to-the rules already laid
down for examining conmunicétions addressed to the Secretariat. The
Group considered that if such a decision had been madé in the case
of communications, the same should g fortiori apply to petitions,
which gave rise to procecdings involving creater rights; and there-
fore greater duties, The Group however provided thatvreports would
be sent by the Standing Committees to the Commission on Humaﬁ Rights, -
so that the latter would be kept informed of decisions taken, and
that the Commigsion could, if it thouéht opnortune, make publiec
the reports it recceived.

Sugzestion (c),

Tho egtablishment of a snecial organ of the United Nations

with jurisdiction and the duty to supervise and onforce human

rights motu proprio.

The Group considered that its comments on this suggestion were
largely implied in its comments on the preceding onc.

It deecided howe?er to mantion in this Report e pus»ivility
of setting up, at a later stage in the International deveiopment
of Human Rights,‘either a subsidiary organ in virtue of Article 7,

paragraph 2 of the Charter, or even a snecinlised asconnw



The latter would be established by a Convention and might
be called, for instance, the Intermational Human Rights
Organization.

The Group attaches importance to a word contained in the text
of Suggestion (c¢), the word "onforece". It linked the study of
the measures evoked by that wérd to that of measurss to guarantee
the executlion of the decisions given by the International Court
of Human Rights, which, as”alfeady stated, will be deglt with in
the third part of this report.

Suggestion (4)

The establishment of jurisdiction in this organ to consider

cases of suspension of the Bill of Rights, either in whole or in

e

‘part.
Various representatives said they did not quite understand

the ianlications of this suggcestion.

If it is a matter of violations of Human Rights, as defined
in the Convention or Conventions to be concluded, the Group
balieves such cases are covered by the provisions envisaged in
connection with Suggestion (b), and by the brovisions relating
to the establishment of an International Court of Human Rights.

Suggestion (a)

The establishment of local agencics of the United Nations in

the various countries with jurisdiction to supcrvisc and enforce

hunan rights therein. he Commission might find it useful, in

this connection, to study the precodents established, for exaunle,

by the Convention between Germany and Poland on Upper Silgsia of

15 May 1922.

The Group's comment on this suggaostion wes identical to

that given in thc sacond paragraph of its commaent on Suggestion (d).

- In addition, some representatives cxpressod the viow that the



solution suggested in the text of Suggestion (@) was premature

and might perhaps deter some countries from ratifying a Convention
in which it was embodiecd.

- Annexes

1, - Pollowing the intecrvention of various roprasentatives,
the Working Group studiz=d the problom of theo ratification of the
Convention or Conventions that are to como into Being,

It decided to incorporate in this report & formal
recommendation to States Members of the United Netions to ratify
the Conventions in question, and in:particular to accept the
machinery advocated in the replics to quostions. (2), (b), (e),
(d) and (e) on pages 37 and 388 of the Sccretariat's Memorandum.

With the final recommendation fa the Géneral Asscmbly
in view, the Group also wished to remind the Human Rights
Commission and‘the Social and Economic Council of the rignt
possessed by the General Assembly and recently oxercised in the
case of the Constitution of the World Health Organizetion, to
invite the Mombers of the United Netions to ratify certain
Conventions.

2. - In the course of 1its study of the system of petitions
the Group considerced the quostion whéther it would be appropriate
to confine petitions to cases of infringenment of the Convention
or Conventions on Human Rights, or whether it might not be.
preferable to widen thoeir scope to include otior troaties also,
already cohcluded or to be‘conéluded; containing provisions on
human righté, and espcecially the Peacé Trcaties signed at Paris
on 10 February 1947,

This question has repcatedly given rise to ¢xchanges
of opinion in the Group. The Group found that it was bound up
with complex and difficult legai probleris, which it was not in

a position to exanine. As in the question of accession of
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non-Members, and in that of the rules relating to petitions,
the Group decided to ask the Sccrétariat to investigate this
natter, and to submit its findings to the Drafting Committee.

It will be noted, however, that a provision relating to
the protection of humen rights on the basis of treaties other
than the Convention or Conventions now under discussion, has been
incorporated in the Draft Statute for the Intornational Court
prepared by the Group. But this provision applies to disputes
betwecn States, and not to the system of pctitions (see below).

3. - On pages 88-9 of the Seccretariat'!'s Memorandum the

following suggestion is formulated:

—————————————————————————————————————————————————
——————————————————————————————————————————————————————
——————————————————————————————————————————————————————
——————————————————————————————————————————————————————
—————————————————————————————————————————————————————————
———————————————————————————————————————————————————————————

B e O e T T R R e

e R e e Lk L A . o

It has already boen pointed out that the draft drawn
up by the Group for the implementation of the Convention on Human
Rights did not and could not infringe the prerogzatives of the
Security Council as defined in the Charter with regard to the
settlement of international disputes. Conversely, the Group
negatived the Secretariat's suggestion regarding a possible
extension of the Sccurity Council's powaers for the protecticn of
human rights. In expressing this opinion the Grdup Was not
prompted by legal considerations, seeing that it would of course

be auite_possible tq,invest'the Security Council with new functions
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through a néew Convention prbvided_the Council agrees tb assume them,
But the Group considered that the Seecurity Council was certainly not
the appropriate organ to deal with the international protection of
human rights as such. In taking fhis view the Groﬁp has not depért~
ed from its policy which is to find in each case the organ technic-

ally most suited for the international protection of Human Rights,
x x
x

International Court of Human Rights.

The .Working Group had repeatedly had occasion during its
earlier discussions, particularly during its discussions on peti-
’tions, to regard with favour the suggestion that the general
machinery for the protection of human rights should be supplemented
and rounded off so to speak by the institution of a right of appeal
to an'International Cou:t. Several representatives had expressed
strong support for the suggestion, and this principle had been
tacitly impliled during the progress of the work. o

- However divergencies of view had come to light on éariqus
points. They re-emergad when the Working Group began consideration
of paragraph L of the Secretariat's Hemorandﬁm, i.e. the Australian
proposal. The Working Group was unanimous invadmitting.thef’
principle of o right of appeal to an International Court, but some
representatives (those of Australia, Belgium and Irah) aemanded the
ereation of a new Court,,whilsf others (the representative of India
and the United Kingdom and the Uniﬁed Stétes observers) on the
other hand favoured the employmeﬁt 6f the present International
Court of Justice. There were also two voriants of the latter view.
One favoursd and one oppoéed the creation ﬁnder_Articie 26 of its
Statute of a special Chamber 6f this Court, to deal with human,
rights.' There were‘also different opinions as to whether final
deeisions (in other words, binding decisioﬁs), or merely advisory
opinions shouid be obtained from thevpresent Couft.

The Chairman submitted a coﬁpfomise prOpoéal, in the follow-

ing terms:
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"If a dispute arises as to whether any violation has taken place,
~the matter in dispute shall be réferred for Jjudgment to a Pancl
of 3 or 5 Judges of the International Court of’Justice, to be
anpointed for the purpose by the Chief Justice of the Court, or
in a Standing Order of the Chief Justice."

According to this proposal therefore, no new Court was set
up; but on the other hand the present Court was to be requested to
pronounce final decisions. This, at any rate, was the construc-
tion placed on the forewo1ng text during the course of tne
discussions.,

The Working Group did not feel it should take un this text.

It also decided not to take up a draft prepared by the dele-
gation of the United States of America and presented as Document
E/CH.4/37. This draft contained an article 5 laying dowi o com-
plete procedure to be followed in case of the violation cof tho
Convention on Human Rights. Under this proceﬂurm, the advicory
opinion of the International Court of Justice might be reg wested
under certain conditions.

The Working Group considered that this machirery waz somewhat
complicated and alsQ did not coinecide, in its preliminary pro-
visions, with the views and solutions on which the Working Group
had earlier agreed.

It was generally considered that the idea of advisory opinions
was inadeguate. The Working Group was under no misconception as
to the uscfulness of such opinions, but believed them incapable of
producing the desired guarantes of redress and action in the case
of a violation of the Convention on Human Rights. The Working
Group then took up the idea of final decisions and, viewing tle
problern: in this light, was thus led to choose between the present

Court and a new Court.
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Two whole meetings, the sixzth and seventh, were devoted
to this discussion. |

The followinz arguments were adduced against the establish-
nent of a new Court: |

1) . It is not advisable to increase uhduly the number af
international organizations, particularly organizations of a
judicial eharacter. A Court of Genocide iS»progpsed one day, a
Court of Human Rights the next. where will one call a halt?

2) Some States may be reluctantvto undertake such
obligations. Hencée the risk of not securing sufficient
ratifieations of the Convention would be increased.

3) What parties shall have access to this new Court?

- If all those having a right to make petitions, and not merely
Btates are admitted, the foregoing risk would be heightened,
even if the system made it 2bligatory that conciliatlion should
first be sought before the Standing Committee on Petitions.

L) It is just possible that binding decisions could
be obtained without recourse to the creation of a new Court,
i.e, by widening the jurisdiction §f~the pregent Court through
the medium of the Convention. Precedents for this line of
action can be cited in the case of the former court of the
Lezagua of Natilons, the Permanent Court of International Justice,
These could no doubt be followed in the case of the Internation-
al Court of Justice, whose Statute 1s virtvally identical to
that of its predecessor. However, the whole guestion is
whether, at the present time, a large number of States would
be prepared to accept the principle of final and binding

decislons in the field of the violation of human rights.



In reply to these contentions, the advocates of the
Australian proposal set forth the following considerations in
support of their own thesis:

1) either a full and effective observance of human rights
is sought, or it is not. If it is‘sought, then the consequences
of this principle must be admitted and the idea of compulsory
judicial decisions must be accepted. .Certain States may in fact
be reluctant to subscribe to this point of view. But the others
will be able to begin now to lay the foundations of a true inter-
national protection of human rights, and through their example,
eventually induée the dissidents to join them.

2) it would not be possible to obtaih compulsory judicial
decisions, on a scale larger than could be obtained by the
creation of a new Court, on the basis solely of the Statute of
the present Court. |

It should not be forgotten that the jurisdiction of the
International Court of Justice is still voluntary, in principle;
in other words, mattevs 1n dispute are only referred to the Court
following an agreement in the form of a compromise between the
parties. Admittedly -Article 36 of the Statute provides for the
possibility of conferring the power of compulsory jurisdiction
upon the Court in regard to legal disputes concerned with four
stated subjects. Admittedly these subjects include the fact of
breaches of international obligations in general and the right
of the Court to determine‘any reparations to be made. But it
should not be forgotten that tie application of Article 36, which
might be useful in cases of violation of a Convention on Human
Rights, 1s conditional upon formal declarations by the States
parties to the Statute of the Court. This means, in fact, that
if compulsory jurisdicition is to be obtained in the field which

concerns the present Commission, it must first be agreed to.
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Therefore, there is no visible difference, as far as prospects
of success are concerned, between what was formerly styled the
Voluntary Clause for Compulsory Arbitration and the necessity
for concluding a new Convéntion for the establishment of a new
Court, In point of fact, the field of expansion of Article 36
would probably be no wider than that of a Court of Human Rights.

3) If the power of compulsory jurisd-ction were to be

conferred on the present Court, not by virtue of a general
declaration made in accordance with Article 36, but by virtue
of a Conventlon, distinct from the Statute and relating solely
to human rights, the same ratification problem would immediately
reappesar, It is not clear why, once thils stage has been

reached, a new Court should not, in the last analysis, be

7
‘established,

4) A further argument, worthy of consideration and
frequently cited in this Report, can be adduced in favour of
the establishment of such a Court, namely, the argument of
technical qualifications, An inescapable corollary to modern
civilization has been the specialization of men and institupions
and, to a certain extent, the complication of machinery. There
can be no doubt, however, that disputes concerning human rights
would be appraised more authoritatively by judges chosen for
this purpose than by judges possessing only general qualificatlons,

5) Finally, there should be provisions restricting access
to the new Court, It %ould not be possible, in the present
state of international relations, for individuals, groups of
1individuals and associations to be invested with the character
of parties to a dispute and the right to bring cases before
the Court, However, a compromise solution between the
previous system, limited to States, and a system of such large
dimensions could be obtained by conferring upon the Commission
on Human Rights the power to bring before the Court disputes

. in respect of which the conciliation procedure in the Staﬁding
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Committee on Petitions had been without effect, The Commission
would retain the power to decide what action should be taken in
this connection on the reports of the Standing Committee,
This would create a further barrier -‘the third which would
help to prevent the list of cases from becoming unduly large,
The_foregoing wefe the arguments’advanéed for a;d
against the establishment of a new Court. The Working Group
decided to include them in its Report, It is for this reason
that they have been developed at such length.
-In responsé to a proposal by the Rapporteur, three
questions were placed before the Working Groub:
(1) Should an intcrnational Court be empowered
to constitute the final guarantor of human
rights?
(2) In the event of an affirmative answer,
should this Court be a new Court or a
special Chamber of the International Court
of Justice?.
(3) Should the Court, whatever its character,
have the right to pronounce final and
binding decisions, or merely to furnlsh
advisory opinions?
With regard to the first question the Working Group
voted unanimously iﬁ the affirmative,
With regard to the second questlion, there were three

votes in favour of a new Court (Australia, Belgium and

Iran) and one against (India),
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The vote on the third question was unanimous too.

When these decisions had been taken? the United Kingdom
and the United States observers pointed out that each of
the States Members of the Human Rights Commissionrnaturally
retained the right to bring up the whole problem again in
the Plenary Commission. The Chairman answered that that
was sb, and that the above statements would be mentioned in
the Group's report.

The Australian representative asked for a vote on the.
following proposal:

"The Court shall have Jurisdiction torhear‘and determine:

(a) disputes covering human rights and fundamental
freedoms referred to it by the Cqmmission on
Human Rights;

{b) disputes arising out of Articles affecting
human rights in any treaty or conventioh‘
between States referred to it by parties

| to the ﬁreaty or convention."

This proposal was adopted unanimously. It must there-
fore be regarded as a decision bf the Group. It was expressly
understood that it would take the place, in the Australian
draft resolution given in paragraph‘h of the Secretariat's
memorandum, of paragraphs 2, 3, 4 and 8 of that draft.

The Group then decided to transmit to the Drafting
Committee - if, of course, the Commission approved the
decision - the comvlete text of the Australian dréft, as
amended by the above proposal.. |

It will be noted that, in the new text, the jurisdiction
of the International Court of Human Rights covers not only

thiec protective convention or conventions, but also any other



treatics containing clauses relating to human rights. In
such cases, the matter will not be brought before the Court
through our Commission; the right to do so belongs directly
and exclusively to the States parties to the treaties in
question. The Australian proposal thus endeavoured so far
as possible to take account of two objections: the objection
that some of these treaties (the Peace Treaties in particular)
have been concluded outside the framework of the United
Nations, and the cognate objection that among the parties to
the said treaties are States which are not Members of our
Organization.

It should also be pointed out that all the decisions
taken by the Group might have to be incorporated in any
' Convention on Human Rights. The observations previously
rade with regard to the nature and consequences of the conven-
tional system thus established are therefore applicable here,

Finally, the Group studied the measures to be adopted
to ensure, should the necessity arise, the implementation
of decisions of thq International Court on Human Rights. A
discussion took place about the choice of the United Nations
body to which the Convention would entrust this particularly
delicate task. The Group had to choose between the Security
Council anq the General Assembly. It decided in favour of
the latter, although it only has powers of recommendation,
because of thé authority conferred on it by the Chartervwith
regard to questions of economic and socinl co-operation.

The Group also decided to emphasize in its report the
fact that cases have hitherto been rare of States deliberately
going against international judicial decisions or arbitral

awvards. It expressed the unanimous hope that this might



continue to be the case in the future.

In conclusion, it should be mentioned that the Group,
when attribﬁting jurisdiction to the new Court to setﬁle—
disputes relating to human rights, constantly bore in mind
the terms of Article 95 of the Charter, which are as follows:

| ”Nothing in the present Charter shall prevent

Members of the United Nations from entrusting

the solution of*their differences to other
ytribunals by virtue of agreements already in
exiétence or which ney be concluded in the

future. "

‘Annexes,

(1) The Group felt that no useful purpose would be
served by studying the qusstion of creating the post of an
Attorney-General for the Interhational Court on Human Rights,
as had been originally suggested. It considered that the
dutieé of such an official in connection with the Convenpion
or Conventions would in point of fact be carried out by
our Commission.

(2) The Group was not called upon to examine clauses
- of the Convention entailing special measures of implementation.
As a matter of fact, it had finished its work before the second
Working Group. It was, however, rcalised that clauses and
measures of that kind might subsequently have to be studied
in comnection either with the Convention which is still being
discussed, or with othar Conventions relating to the protection
of human rights.

(3) On the 2ve of the day it finished its work, Monday
8 December 1947, the Group received the report prepared by the
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Sub~Commission on the Prevention of Discrimination and the
Protection of Minorities (Document E/CN..4/52).

It noted with interest Section IV of the report which
deals with the problem of implementation. It was glad
to observe that the Sub-Commission had drawn attention to
the "vital importande" of the problem. It shares the Sub-
Commission's view that the relevant machinery formé "hut
one part of the machinery for implementation of human rights
as a whole', It hopes the Sub-Commission will complete its
study of such machinery by a date which will allow the Drafting
Comnittee to take it into consideration if necessary.

The Group feels however, that it is not incumbent
upon it to deal with the problemn. The measures of implementa-
tion which it advocates are applicable to members of minorities,
just as are human rights in general. As regards measures
aimed at guaranteeing the implementation of rights belonging
to minorities as sﬁgh, the Sub-Commission will doubtless con-

sider that such measures should be based on special treaties.




