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! Communications procedures exist in relation to the following international
human rights treaties: the International Covenant on Civil and Political Rights
(ICCPR) through its Optional Protocol; the International Convention on the Elimination
of all Forms of Racial Discrimination (ICERD, art. 14), the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT, art. 22), the
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) through its Optional Protocol, and the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families (CMW)
(art. 76). At the regional level the African Charter on Human and Peoples Rights, the
American Convention on Human Rights, the European Convention on Human Rights
and the European Social Charter all contain communications procedures.

European Social Charter (revised), art. A, Part I11.

An example of an “opt-out” clause can, for example, be found in CEDAW, art.
29(2), according to which a “State Party may at the time of signature or ratification of
the ... Convention or accession thereto declare that it does not consider itself bound by”
an obligation to refer, under certain circumstances, disputes between States parties, to
the International Court of Justice.

*  For example in the case of the UN Protocol on Prohibitions or Restrictions on
the Use of Mines, Booby-Traps and Other Devices as amended on 3 May 1996 (Protocol
Il to the 1980 Convention as amended on 3 May 1996) there is a provisions (article 3 of
the Technical Annex) stating that “[i]n the event that a High Contracting Party
determines that it cannot immediately comply with” some specific provisions of the
Protocol “it may declare at the time of its notification of consent to be bound by [the]
Protocol, that it will ... defer compliance with [those provisions] for a period not to
exceed 9 years from the entry into force of this Protocol”.

> See Additional Protocol to the American Convention on Human Rights in the
area of Economic, Social and Cultural Rights, “Protocol of San Salvador”, art. 19(6).

®  See OP to CEDAW, art. 4(2)(e), which establishes that a communication will
be inadmissible when “[t]he facts that are the subject of the communication occurred
prior to the entry into force of the ... Protocol for the State Party concerned unless the
facts continued after that date”.

" Seee.g. ICERD, art. 14(6)(a).

8  See OP to ICCPR, art. 3; CAT, art. 22(2); CMW, art. 77(2); and OP to
CEDAW art. 4(2)(b).

See OP to ICCPR, art. 5 (2)(a).

10 See CAT, art. 22(5); CMW, art. 77(3)(a); and, OP to CEDAW, art. 4(2)(a).

1 See CERD, art. 14(7)(a); CAT, art. 22(5)(b); OP to ICCPR arts. 2 and 5(2)(b);
CMW, art. 77(3)(b); and, OP to CEDAW, art. 4(1).

2 See CERD, art. 14(7)(a); OP to CEDAW, art. 4(1).

13 See American Convention on Human Rights, art. 46(2).

4 See OP to CEDAW art. 4(2)(c).

1> Ibid., art. 2; Committee on the Elimination of Discrimination against Women,
rules of procedure, rule 68(1) and (3).

3
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See Human Rights Committee, rules of procedure, rule 96.

7 See the Additional Protocol, art. 1.

8 See e.g. Committee against Torture, rules of procedure, rule 99(1) and
Committee on the Elimination of Racial Discrimination, rules of procedure, rule 94(1).

9 The exception to the rule is the case of communications under ICERD where
the State party has a three-month time limit to submit the responses. See ICERD, art.
14(6)(b); Committee on the Elimination of Racial Discrimination, rules of procedure,
rule 94(2).

2 Seee.g. OP to ICCPR, art. 4(2); CAT, art. 22(3), CERD, art. 14(6)(b); CMW,
art. 77(4); and OP to CEDAW, art. 6(2).

2l See, e.g. Human Rights Committee, rules of procedure, rule 99(2) and (3);
Committee against Torture, rules of procedure, rule 111(2) and (3).

2 For example, OP to CEDAW, art. 7(1), states that the Committee should
consider all information made available to it by or on behalf of individuals or groups of
individuals or the State party.

2  OP to CEDAW, art. 7(2); Committee on the Elimination of Racial
Discrimination, rules of procedure, rule 88; OP to ICCPR, art. 5(3); CAT, art. 22(6); and
CMW, art. 77(6).

% See e.g. Committee on the Elimination of Discrimination against Women,
rules of procedure, rule 72(2).

% American Convention on Human Rights, art. 48(1)(f).

% European Convention on Human Rights, art. 28(b).

2 L. Pettiti, E. Decaux and P. Imbert, La Convention Européenne des Droits de
I’Homme. Commentaire article par article, Ed. Economica, 1995, p. 662.

% Regulations of the Inter-American Commission on Human Rights, regulation
45(7).

2 OPto CEDAW, art. 5(1).

% Seee.g., Jorge Odir Miranda Cortez y Otros (El Salvador), Report No. 29/01
of 2000. The American Convention on Human Rights expressly stipulates that “[i]n
cases of extreme gravity and urgency, and when necessary to avoid irreparable damage
to persons, the Court shall adopt such provisional measures as it deems pertinent in
matters it has under consideration. With respect to a case not yet submitted to the
Court, it may act at the request of the Commission.” See American Convention on
Human Rights, art. 63(2).

3. OPto CEDAW, art. 7(3); OP to ICCPR, art. 5(4); CAT, art. 22(7); CERD, art.
14(7); and, CMW, art. 77(7).

2 Rule73(4).

¥ Rule 73(6).

% Vienna Convention on the Law of Treaties, art. 2(1)(d).

% bid., art. 19(c).

% OPto CEDAW, art. 17.

% See eg. ibid., arts. 8 and 9 and Committee on the Elimination of
Discrimination against Women, rules of procedure, rules 76-91.

Ida Elisabeth Koch, “The Justiciability of Indivisible Rights”, in Nordic
Journal of International Law, 72:3-39, 2003, p. 29.
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% Ex Parte Chairperson of the Constitutional Assembly: In re Certification of

the Republic of South Africa, 1996, 1996 (4) SA 744 (CC), 1996 (10) BCLR 1253 (CC),
paras. 76-78.

0" sSouth African Court of Appeal 2002 (5) SA 721, 2002 10 BCLR 1033.

4L Constitutional Court of South Africa, 1998 (1) SA 765 (CC), 1997 (12) BCLR
1696.

42 Court of Appeal of the United Kingdom, Ex Parte B [1995] Vol. 2 129.

“ Constitutional Court of South Africa, 2000 ICHRL 72.

“ European Committee of Social Rights, STTK ry and Tehy ry against Finland,
complaint No. 10/2000, decision on the merits.

4> Supreme Court of Canada, [1990] 2 S.C.R. 1199, 1990 CanLll 45 (S.C.C.).

% See Schachter v Canada [1992] 2 S.C.R. 679, 1992 CanLll 74 (S.C.C). In
this context see also Tétrault-Gadoury v. Canada (Employment and Immigration
Commission), where the Constitutional Court of Canada decided that persons over 65
should be able to receive benefits that had been explicitly restricted to persons under 65.
“This is also a case in which the group to be added was much smaller than the group
already benefited. Where the group to be added is smaller than the group originally
benefited, this is an indication that the assumption that the legislature would have
enacted the benefit in any case is a sound one. When the group to be added is much
larger than the group originally benefited, this could indicate that the assumption is not
safe. This is not because of the numbers per se. Rather, the numbers may indicate
that for budgetary reasons, or simply because it constitutes a marked change in the
thrust of the original program, it cannot be assumed that the legislature would have
passed the benefit without the exclusion. In some contexts, the fact that the group to
be added is much larger than the original group will not lead to these conclusions,”
guoted in Schachter v. Canada.

47 See for example Zimmermann and Steiner v. Switzerland, application No.
8737/79, A66, 13 July 1983 and Martins Moreira v. Portugal, application No. 11371/85,
A 143, 26 October 1988.

% Communication No. 458/1991, decision adopted on 21 July 1994
(CCPR/C/51/D/458/1991).

Ibid., para. 6.2.

% |bid., para. 9.3.

® See V. Abramovich, Courses of Action in Economic, Social and Cultural
Rights: Instruments and Allies, in SUR - International Journal on Human Rights, Y ear
2, Number 2, pp. 189-223; and M. Pieterse, “Coming to Terms with Judicial
Enforcement of Socio-Economic Rights”, Part 3 (2004) 20 South African Journal on
Human Rights, pp. 383-417.

2 Resolution 60/1 of 16 September 2005, para. 23 (d).

% Constitutional Court of South Africa, Case CCT 9/02.

> G. Budlender, Advocate of the High Court of South Africa and member of the
Cape Town Bar, interview of 25 July 2005.

> Supreme Court of India, Writ Petition [Civil] No. 196 of 2001.

% Expediente No. 500004/36.

> R. Picolotti, “The right to safe drinking water as a human right”, Housing and
ESCR Rights Law Quarterly, vol 2, No. 1, Centre on Housing Rights and Evictions.
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% Report No. 29/01 of 2000.

*®  See Cristian Courtis, D. Hauser and G. Rodriguez Huerta, Proteccién
Internacional de Derechos Humanos: Nuevos Desafios, Editorial Porria and Instituto
Techol 6gico Autobnomo de México, Mexico, 2005, pp. 347, 364-366.

®  Complaint No. 1/1998.

> See Governmental Committee of the European Social Charter, 15th report (11),
Strasbourg, 13 December 2001 (T-SG (2001) 21), paras. 36-42. See also information
provided by the Government of Portugal - Inspection visits in enterprises were carried
out in the regions and sectors where the problem of child labour was most acute. The
number of unannounced inspection visits that specifically targeted at child labour
increased considerably from 1997. Whereas the number of visits carried out in 1997
was 4,736 they amounted to 7,100 in 2001 and 11,043 in 2002. The number of cases of
illegal child employment detected by the General Labour Inspection during this period
constantly and considerably decreased. The number of children in illegal employment
per 1000 visits carried out was 49.2 in 1999, 22.4 in 2000, 12.8 in 2001 and 3.8 in 2002.
The number of children under the age of 16 illegally employed in enterprises visited
decreased from 233 in 1999 to 42 in 2002.

2 For examples of some successful follow-up to the views of the Human Rights
Committee, see e.g. Bautista v. Colombia, case No 563/1993 (payment of 36,935,300
pesos to the family of a victim who disappeared and then murdered as well as the
adoption of legislation making genocide, torture and enforced disappearances criminal
offences pursuant to a finding by the Committee of a violation of the Covenant);
Galazauskas v Lithuania, case No. 836/1998 (release of the author of a complaint of
unfair trial prior to completion of the sentence due to a finding by the Committee of an
unfair trial and adoption of a law guaranteeing the right to review of a conviction and
sentence by a higher tribunal); Filipovich v. Lithunania, case No. 875/1999 (release of
the author prior to serving a heavy retroactive sentence on finding by Committee of an
unfair trial due to unduly prolonged proceedings, as well as amendments to the Law on
Compensation and introduction of effective domestic remedies in future cases of
prolonged pre-trial investigations); Muller and Engelhard v. Namibia, case No.
919/2000 (removal of legislative discrimination in the assumption of a spouse’s
surname, publishing of Committee’s views on a national website); Jansen-Gielen v. The
Netherlands, case No. 846/1999 (payment of compensation as well as legal fees upon
finding of inequality in judicial proceedings as well as adoption of legislation
preventing future similar violations); Ignatane v. Latvia, Case No. 884/1999
(establishment of a working group at the Cabinet level on measures taken to give effect
to the Committee’s views that the State party arbitrarily denied a candidate eligibility on
the basis of language, adoption of two legislative amendments to ensure compliance in
the future).

% Human Rights Committee, communication No. 182/1984, FH Zwaan-de Vries
v. The Netherlands , views adopted on 9 April 1987 (CCPR/C/29/D/182/1984).

%  Seee.g. Expediente No EXP-6985/0: Maria Delia Cerrudo y otras c. Gobierno
de la Ciudad de Buenos Aires; Campodonico de Beviacqua, Ana Carina c. Ministerio de
Salud y Accion Social; Case N0.2000-03-0109 on Compliance of Item 1 of the
Transiational Provision of the Law “ On Social Insurance” with arts. 1 and 109 of the
Satversme (Constitution); PUCL v Union of India and Others, op cit. at note 55.
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% This was the case in The Government of South Africa v Grootboom (see para.
41 (a)) where the Court referred to general comment No. 3 on Status parties’ obligations
under the Covenant; in Marchisio José Bautista y Otras - AMPARO (see para. 62 (c)),
the judge referred to general comment No. 15 on the right to water.



