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! Report of the Secretary-General on protecting human rights and fundamental
freedoms while countering terrorism (A/60/374).

2 Report of the Working Group on arbitrary detention (E/CN.4/2005/6); Report
of the Special Rapporteur on the independence of judges and lawyers (E/CN.4/2005/60);
Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions
(E/CN.4/2005/7); and Report of the Special Representative of the Secretary-General on
the situation of human rights defenders (E/CN.4/2005/101). See also the Report of the
Independent expert to assist the High Commissioner in examining the question of the
protection of human rights and fundamental freedoms while countering terrorism
(E/CN.4/2005/103).

¥ Article4 (1) of the International Covenant on Civil and Political Rights
permits States parties, in time of public emergency, to take measures derogating from
their obligations under the Covenant, but does not permit derogation from, inter alia,
article 7 of the International Covenant on Civil and Political Rights which provides that
no one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.

4 Committee against Torture, Gorki Ernesto Tapia Paez v. Sweden,
Communication No. 39/1996.

> Committee against Torture, Ms. T.A. v. Sweden, Communication No.
226/2003.

®  Human Rights Committee, general comment No. 20 (1992) on article 7
(Prohibition of torture or other cruel, inhuman or degrading treatment or punishment).
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” Human Rights Committee, general comment No. 31 (2004) on the Nature of

the General Legal Obligation Imposed on States parties to the Covenant,
CCPR/C/21/Rev.1/Add.13.

®  Human Rights Committee, Jonny Rubin Byahuranga v. Denmark,
Communication No. 1222/2003.

°  See, for example, the Geneva Convention relative to the Treatment of
Prisoners of War, art. 130 and the Geneva Convention relative to the Protection of
Civilian Persons in Time of War, art. 147 and article 8 of the Rome Statute of the
International Criminal Court.

19 European Court of Human Rights, Chahal v. the United Kingdom, 15
November 1996.

1 Committee against Torture, Ahmed Hussein Mustafa Kamil Agiza v. Sweden,
Communication No. 233/2003. See also the Commission of Inquiry into the Actions of
Canadian Officials in Relation to Maher Arar, established 5 February 2004, available at
http://www.ararcommission.ca/eng/index.htm.

12 see for example article 6 of the Treaty on Extradition between the Government
of Canada and the Government of the United States of America.

¥ See E/CN.4/2005/103.

14 Seejoint statement by Amnesty International, APT, Human Rights Watch
(HRW), ICJ, International Federation of Action by Christians for the abolition of
torture, IFHT, International Helsinki Federation for Human Rights and the World
Organization against Torture.

> Memorandum of Understanding between the General People’s Committee for
Foreign Liaison and International Cooperation of the Great Socialist People’s Libyan
Arab Jamahiriya and the Foreign and Commonwealth Office of the United Kingdom of
Great Britain and Northern Ireland concerning the provision of assurances in respect of
persons subject to deportation, signed at Tripoli on 18 October 2005.

" Interim report submitted by Special Rapporteur on the question of torture and
other cruel, inhuman or degrading treatment or punishment, Manfred Nowak (A/60/316,
para. 46).

" HRW, Still at risk:  diplomatic assurances no safeguard against torture,
April 2005 vol. 17, No. 4 (D), pp. 35-37.

8 Committee against Torture, Ahmed Hussein Mustafa Kamil Agiza v. Sweden,
Communication No. 233/2003.

¥ pid.

2 See for example HRW, Still at risk:  diplomatic assurances no safeguard
against torture, April 2005 vol. 17, No. 4 (D).

2L |n 2002, the Special Rapporteur on the question of torture appealed to all
States “to ensure that in all appropriate circumstances the persons they intend to
extradite, under terrorist or other charges, will not be surrendered unless the
Government of the receiving country has provided an unequivocal guarantee to the
extraditing authorities that the persons concerned will not be subjected to torture or any
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other forms of cruel, inhuman or degrading treatment or punishment upon return, and
that a system to monitor the treatment of the persons in question has been put into place
with a view to ensuring that they are treated with full respect for their human dignity”
(A/57/173, para. 35). However, in a subsequent report to the General Assembly, the
Special Rapporteur noted that in the two years since the aforementioned report was
submitted “he has come across a number of instances where there were strong
indications that diplomatic assurances were not respected and that transferred persons
allegedly were treated in violation of the absolute prohibition of torture and cruel,
inhuman or degrading treatment or punishment. The issue arises of whether the
practice of resorting to assurances is not becoming a political inspired substitute for the
principle of non-refoulement which, it must not be forgotten, is absolute and
non-derogable”. He put forward a series of factors and circumstances that should

be taken into account when examining the issue of reliance on diplomatic
assurances, including the situation prevailing in the receiving country and the
vulnerability of the person concerned (A/59/324, para. 31).

22 A/60/316, paras. 51-52.

2 HRW, Stll at risk:  diplomatic assurances no safeguard against torture,
April 2005 vol. 17, No. 4 (D).

2 In Hamdi v. Rumsfeld, the United States Supreme Court recognized the power
of the Government to detain enemy combatants, but held that the due process clause of
the Fifth Amendment to the Constitution requires that United States citizens be given
the opportunity to challenge the legality of their detention through habeas corpus
proceedings.

% |n the case of Rasul v. Bush, the Court ruled that the detainees at Guantanamo
can have access to United States courts to challenge their detention. The Court ruled
on the basis of two habeas corpus petitions which challenged the practice of the
Government of the United States of holding foreign nationals in indefinite detention,
without counsel and the right to afair trial or to know the charges against them.

% Judgements - A (FC) and others (FC) (Appellants) v. Secretary of State for the
Home Department (Respondent) (2004) and A and others (Appellants) (FC) and others
v. Secretary of State for the Home Department (Respondent) (Conjoined Appeals),
United Kingdom House of Lords, 8 December 2005.



