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Introduction

l. Following an invitation by the Government of Bosnia and Herzegovina

dated 13 December 2004, the Representative of the Secretary-General on the human rights

of internally displaced persons (the Representative) conducted an official mission to Bosnia
and Herzegovina from 9 to 15 June 2005 in pursuance of his mandate to engage in coordinated
international advocacy and action for improving protection and respect of the human rights of
internally displaced persons (IDPs) through dialogue with Governments as well as
non-governmental organizations (NGOs) and other relevant actors (Commission

resolution 2004/55, para. 24).

2. The mission was undertaken as part of a visit to the region including missions to Croatia
and Serbia and Montenegro, including Kosovo." This allowed the Representative to assess the
situation in each of the countries visited in the regional context. He presented his regional
findings to the General Assembly in his report to the sixtieth session (A/60/338). The present
report focuses on the situation in Bosnia and Herzegovina alone. It looks at the present situation
of IDPs as well as future challenges that may arise for the protection of the rights of IDPs.

3. The main objectives of the mission were (i) to assess the situation of displacement in
Bosnia and Herzegovina; (i) to assist the national authorities to fulfil, in accordance with their
human rights obligations, their responsibility to protect and assist the displaced and to find
durable solutions for them; and (iii) to give advice to United Nations specialized agencies,
donors, and other actors involved on how best to address their protection needs.

4, The Representative visited Sarajevo, Tuzla, Zvornik, Bratunac, Srebrenica, Mostar,
Stolac, Livno, Drvar, Prijedor and Banja Luka. He met with the Prime Minister of Bosnia and
Herzegovina, the State Minister for Human Rights and Refugees, senior officials of the Ministry
for Foreign Affairs, the Ministers for Refugees and Displaced Persons of the two entities,
cantonal and municipal government officials, and representatives of international agencies and
NGOs as well as organizations of displaced persons and returnees. He also visited several
collective centres for displaced persons and some communities of returnees.

5. The Representative would like to express his gratitude for and recognition of the full
cooperation of the authorities of Bosnia and Herzegovina at all levels, entity, canton and
municipality, for their willingness to receive him and the open and constructive nature of the
meetings. He also would like to thank the United Nations Country Team, in particular the
Office of the United Nations High Commissioner for Refugees (UNHCR), the Office of the
United Nations High Commissioner for Human Rights (OHCHR), the United Nations Children’s
Fund (UNICEF) and the United Nations Development Programme (UNDP), for the
extraordinary logistical support and the high quality of briefings. The Representative was also
deeply impressed with the information provided to him by members of civil society, and
expresses his thanks to the members of the aid community and the NGOs with whom he met.
Finally, he would like to thank the IDPs who were ready to share their experiences with him.

6. The Representative’s conclusions and recommendations in this report are informed by the
Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2) (the Guiding Principles).
The Representative observes that IDPs in Bosnia and Herzegovina remain entitled, as citizens of
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their country, to enjoy the protection of all guarantees of international human rights and
humanitarian law subscribed to by the State or applicable on the basis of international customary
law. They do not lose, as a consequence of their being displaced, the rights of the population at
large. At the same time, they have specific needs distinct from those of the non-displaced
population which need to be addressed by specific protection and assistance measures. These
rights are reflected and detailed in the Guiding Principles, which form the basic international
framework for the protection of IDPs. The primary duty and responsibility to provide such
protection lies with the national authorities, and IDPs have the right to request and receive such
protection and assistance from their Governments (principle 3). As stressed in the
Representative’s report to the Commission on Human Rights in 2005, protection must not be
limited to securing the survival and physical security of IDPs but relates to all relevant
guarantees, including civil and political as well as economic, social and cultural rights, attributed
to them by international human rights and humanitarian law. In this regard, Bosnia and
Herzegovina has an obligation to prevent any violations of these rights from occurring or from
recurring; to stop them while they are being committed; and to ensure reparation to and full
rehabilitation of victims.

I. CONTEXT OF INTERNAL DISPLACEMENT IN
BOSNIA AND HERZEGOVINA

A. General observations

7. Bosnia and Herzegovina consists of two entities, the Federation of Bosnia and
Herzegovina and the Republika Srpska. The Federation is administratively subdivided into

10 cantons. Cantons are divided into 84 municipalities. The Republika Srpska is
administratively organized into 63 municipalities. The Brcko District has been established as a
single administrative unit of local self-government existing under the sovereignty of Bosnia and
Herzegovina, in accordance with the Final Award of the Arbitral Tribunal for Dispute over
Inter-Entity Boundary in the Br¢ko Area of 5 March 1999. The capital of Bosnia and
Herzegovina is Sarajevo. The official languages are Bosnian, Croatian and Serbian.

8. Bosnia and Herzegovina has a total area of 51,209.2 km®. According to the 1991 census,
the population totalled 4,377,000 inhabitants, consisting of Bosniaks (43.5 per cent), Serbs

(31.2 per cent), Croats (17.4 per cent), Yugoslavs (5.5 per cent) and others (2.4 per cent). The
category of “others” was understood to include members of 17 national minorities, including a
substantial number of Roma. The Government estimates that, as at March 2001, the total
population had dropped to approximately 3,364,000 inhabitants with 48.3 per cent

Bosniaks, 34.1 per cent Serbs, 15.3 per cent Croats and 2.3 per cent “others™.’

9. The State of Bosnia and Herzegovina was internationally recognized on 6 April 1992.
This event triggered an armed conflict between the main ethnic groups with the involvement of
the neighbouring States. On 14 December 1995, the Republic of Bosnia and Herzegovina, the
Republic of Croatia and the Federal Republic of Yugoslavia (Serbia and Montenegro) signed the
General Framework Agreement for Peace in Bosnia and Herzegovina and the Annexes thereto
(Dayton Peace Agreement) as a result of efforts of the international community to end the armed
conflict. Annex 4 to the Dayton Peace Agreement contains the Constitution of Bosnia and
Herzegovina, Annex 6 addresses the issue of human rights protection and Annex 7 deals with
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questions related to the rights of refugees and IDPs, recognizing their “right to freely return to
their homes of origin as well as their “right to have restored to them property of which they
were deprived in the course of hostilities since 1991 and to be compensated for any property that
cannot be restored to them”. According to Annex 10, the High Representative in Bosnia and
Herzegovina is the final authority regarding the implementation of the civilian aspects of the
Dayton Peace Agreement.

10.  Annex 6 to the Dayton Peace Agreement obliges Bosnia and Herzegovina to respect all
major international human rights instruments, as enumerated in Annex I to the national
Constitution. These international human rights instruments have priority over all other laws. In
accordance with these obligations, the Constitution of Bosnia and Herzegovina contains a
detailed catalogue of human rights. Its article II, paragraph 2, stipulates that the rights and
freedoms set forth in the Convention for the Protection of Human Rights and Fundamental
Freedoms and its Protocols shall apply directly in Bosnia and Herzegovina. Annex 6 established
the Commission on Human Rights, the Office of the Human Rights Ombudsman, which
unfortunately lacks the independence originally envisaged,* and the Human Rights Chamber, and
entrusted them with the task of monitoring the implementation of these human rights obligations.
The Human Rights Chamber was closed in December 2003; cases already registered were taken
over by the Special Human Rights Commission within the Constitutional Court of Bosnia and
Herzegovina. Other human rights bodies include the Commission on Human Rights of the
national Parliament, the Federation of Bosnia and Herzegovina and Republic of Srpska
Ombudsmen and the Commission on the Protection of Human Rights under the Presidency of
the Republic.

11. In line with its international human rights obligations, Bosnia and Herzegovina has
recently had its initial reports under the Convention on the Rights of the Child, the International
Covenant on Economic, Social and Cultural Rights and the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment considered by the respective
committees, all of which expressed concern about the situation of IDPs and/or returnees. Bosnia
and Herzegovina also recognizes the competence of the Committee against Torture, the Human
Rights Committee and the Committee on the Elimination of Discrimination against Women to
receive and consider communications from individuals subject to its jurisdiction who claim to be
victims of a violation by the State, although no such communications have yet been examined by
the committees. Within the framework of the special procedures of the Commission on Human
Rights, the Special Rapporteur on the situation of human rights in Bosnia and Herzegovina, the
Republic of Croatia and the Federal Republic of Yugoslavia reported in 2001 that the return of
refugees and displaced persons continued to be the main concern in Bosnia and Herzegovina,
with major obstacles to sustainable return being a lack of security in some parts of the country,
obstructions in property law implementation, lack of basic utilities and employment
opportunities, difficulties with regard to pensions and health care, discrimination and a weak
judiciary lacking independence.’

B. History of displacement and return

12. The 1992-1995 conflict in Bosnia and Herzegovina induced large-scale involuntary
displacement. A large number of persons were displaced by the Bosniak-Croat conflict lasting
from April 1993 to March 1994. In all parts of Bosnia and Herzegovina, forced displacement
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was deliberately used by the warring parties to create ethnically homogeneous areas, which
constitutes a crime against humanity now commonly referred to as “ethnic cleansing”. At the
end of the conflict in 1995, more than 2.2 million persons, i.e. almost half of the country’s
inhabitants, had been uprooted. Approximately 1 million had become internally displaced, while
1.2 million had fled across the border, seeking asylum in the neighbouring countries (Croatia,
Serbia and Montenegro) and other host States. Most persons fled from one entity to the other,
while those members of minority groups remaining within their entity sought refuge in areas
where their group constituted the majority. Between 1996 and 1999, an additional 200,000 were
displaced, among them 80,000 persons, most of them Serbs, following the transfer of territories
between the Republika Srpska and the Federation of Bosnia and Herzegovina.

13.  Since 1995, more than 566,000 IDPs have returned to their places of origin, in addition to
more than 441,000 refugees. No gender-disaggregated data are available to indicate how many
displaced or returnees are women, which prevents a gender analysis of the return process.® Up to
May 2005, UNHCR recorded some 450,000 minority returns (270,304 in the Federation of
Bosnia and Herzegovina, 159,307 in the Republika Srpska and 21,382 in the Brcko District),
concluding that almost half of all returns were to minority areas. The other returnees went back
to municipalities where their ethnic group constitutes the numeric majority. While exact figures
are not available, it is clear that the actual number of persons who are now living in their former
homes is lower than these return figures suggest, as a considerable number of returnees felt
compelled to leave again due to inadequate or adverse conditions. The Representative saw
several areas of return where families had found it difficult to live and where reconstructed or
repaired houses stood empty or where the population consisted mainly of elderly persons. In
other areas returnees had sold their houses to local people and left again.

14.  During the four years following the war, hardly any minority returns took place, as many
IDPs and refugees were unable or unwilling to return to places governed by the same authorities
who had caused them to flee. The displaced were not only fearful of returning to areas where
their group had been the minority, but also to places where the ethnic composition of the
population had changed. Also, contrary to Annex 7 to the Dayton Peace Agreement, political
institutions at entity, cantonal or municipal level refrained from supporting minority returns or
even opposed them actively with the aim of maintaining or continuing “ethnic cleansing”.
Although substantial financial aid to assist and sustain returns was available at the time due to
the international community’s focus on return, the political will to use it was missing.

15.  For many years, property-related problems have been one of the main obstacles to return.
While Annex 7 to the Dayton Peace Agreement grants refugees and IDPs “the right to have

restored to them property of which they were deprived in the course of hostilities since 1991 and
to be compensated for any property that cannot be restored to them”,’ the implementation of this
right was difficult. In order to solve property disputes, Annex 7 established the Commission for

Real Property Claims of Displaced Persons and Refugees.® This body had the task of deciding,
in a final and binding manner, any claims for real property where the property had not
voluntarily been sold or otherwise transferred during the war. The Commission, which started to
render decisions in 1997, was quite efficient in solving disputes and identifying the rightful
owners. However, there was no mechanism to implement its decisions. Nor did the
Commission address the issue of secondary occupants and their eviction, or the laws in both
entities, as well as the attitudes of local authorities who made it difficult to recover property in
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practice. The Human Rights Chamber, established by Annex 6 and empowered to decide claims
of human rights violations, decided in many cases that the non-implementation of the
Commission’s decisions violated the right to property as enshrined in article 1 of Protocol No. 1
to the Convention for the Protection of Human Rights and Fundamental Freedoms. However,
these decisions were not implemented, either.

16.  From 1999 onwards, when the High Representative started to impose amendments to the
property laws of the two entities, the political situation improved in certain areas, allowing for an
acceleration of the return process as well as a significant increase in minority returns. Relevant
international actors concentrated their efforts on property repossession through the Property Law
Implementation Plan of 2000, and local authorities became increasingly involved. Returnees
themselves were also an important driving force, generating pressure on politicians.
Considerable progress in solving property issues was made in 2003, and by the end of 2004,

93 per cent of property claims lodged by pre-war owners had been resolved.” Returns peaked

in 2002 with over 100,000 people returning to areas where their group constituted a numerical
minority.'® This positive return record can largely be attributed to the determination of the
international community to overcome political obstruction by nationalist forces, coupled with a
successful property repossession process and a more favourable attitude towards returnees on the
part of relevant authorities at the different levels of the State. Today, according to the Federation
of Bosnia and Herzegovina Ministry for Refugees and Displaced Persons, return is no longer
considered a political issue but rather a technical matter. However, in some parts of the country,
a certain resistance to return continues at local levels of government, and minority returns slowed
down during 2003 and 2004. In addition, even where return is undertaken, it is often not
sustainable.

17. During the reregistration carried out in 2005, some 185,000 persons registered as IDPs,
two thirds less than the number reached during the previous reregistration exercise in 2000. The
decrease in registered IDPs is partly due to some 210,000 recorded additional returns, and to the
fact that some 120,000 people decided not to reregister as displaced persons for various reasons,
such as successful integration or emigration, while some were unaware of, or confused by, the
requisite procedures, or did not feel it was of value to them.

18.  Inaddition to its IDPs, Bosnia and Herzegovina hosts some 11,000 refugees, mostly from
Croatia (around 8,000) and Serbia and Montenegro including Kosovo (around 3,000), together
with a few hundred asylum-seekers.

II. RESPONSES TO INTERNAL DISPLACEMENT
A. Domestic responses

19. At the State level, the Law on Refugees from Bosnia and Herzegovina and Displaced
Persons in Bosnia and Herzegovina'! sets out the general principles regulating the acquisition
and cessation of the status of refugee or displaced person as well as these persons’ rights,
including the right to recover their property. The State establishes a framework requiring the
entities to pass their own laws which need to be consistent with State law and each other.
However, while laws on property restitution exist at the entity level,'* the State has never passed
such a law.
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20.  According to the Federation of Bosnia and Herzegovina Law on Displaced-Expelled
Persons and Repatriates, holding IDP status entitles a person to a number of rights and benefits,
such as accommodation, food, social reintegration and psychological support, health care,
education for children and youth and other essentials.”® In practice, however, only
accommodation and basic health care are provided. In the Republika Srpska, the Law on
Displaced Persons, Returnees and Refugees regulates legal IDP status and its cessation, as well
as rights and entitlements to certain benefits, such as cash assistance, basic health care,
elementary education, unemployment benefit, loans to start income-generation projects as well
as temporary basic accommodation, provided IDPs cannot cover expenses themselves. It
specifically stresses that “responsible authorities shall issue to displaced persons and returnees
all documents necessary for the exercise of their legal rights”.'* According to both laws, IDP
status including its entitlements ceases upon return to a person’s pre-war place of residence,
“when a safe and dignified return to her/his former place of residence is possible, but a displaced
person has not returned there, or when this person voluntarily decided to permanently settle in

another place”."”

21. There is no law at the State level concerning the protection of victims of war crimes and
crimes against humanity, most of whom remain displaced. Instead, their protection is regulated
by entity laws, with the consequence that their rights differ from one entity to another. In the
Federation of Bosnia and Herzegovina, for example, the Law on the Basis of Social Welfare,
Protection of Civilian Victims of War and Protection of Families with Children does not
include women who were raped in the categories of persons eligible for such status. The
Republika Srpska Law on the Protection of Civilian Victims of War grants wider protection to
civilian victims of war, i.e. persons who suffered bodily harm as a result of ill-treatment, rape,
deprivation of freedom and forced labour and who suffered harm over at least 60 per cent of their
bodies.'® However, the deadline to apply for victim status was set for 2000 when returns were
still comparatively low.

22.  Established in 2000, the State Ministry for Human Rights and Refugees is responsible for
the coordination of inter-entity return activities. Each entity has its own IDP-related ministry:
the Ministry for Refugees and Displaced Persons in the Republika Srpska and the Ministry for
Refugees and Displaced Persons in the Federation. To encourage dialogue between State and
entity ministries, the State Commission for Refugees and Displaced Persons was created in
February 2000. Its mandate is to receive and decide claims for real property in cases where the
property has not voluntarily been sold or otherwise transferred since 1 April 1992, and where the
claimant does not now enjoy possession of that property. Claims may be for return or just
compensation in lieu of return. As regards claims for compensation, the required mechanisms
have not been set up as donors feared that compensation in lieu of return would consolidate
“ethnic cleansing”.

23. The main task of the State Commission for Refugees and Displaced Persons is the
examination and approval of return and reconstruction projects prepared by the entities and their
sub-units (municipalities as well as cantons in the Federation of Bosnia and Herzegovina) and
collected by the State Ministry for Human Rights and Refugees. It also authorizes and
supervises the financial support of approved reconstruction and return projects through the
Return Fund. The Return Fund was established in 2000 with the aim of supporting the
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sustainability of return. It ensures that both domestic and external financial aid allocated to the
return process are concentrated in one single institution. It became operational in late 2004 after
the State, the entities and the Brcko District made their financial contributions.

24. At the entity level, the Federation of Bosnia and Herzegovina Ministry for Refugees and
Displaced Persons is responsible for return projects approved by the State Commission for
Refugees and Displaced Persons. Each of the 10 cantons in the Federation of Bosnia and
Herzegovina has a ministry responsible for return, although this task is in most cases combined
with competencies in other areas. The role of cantonal ministries in both the reconstruction of
housing and the implementation of sustainability measures is largely an administrative one,
limited to the procurement and delivery of materials for repairs and reconstruction carried out by
returnees themselves. In the Republika Srpska, the centralized authority responsible for refugees
and IDPs is the Ministry for Refugees and Displaced Persons.

25.  Most of the 164 municipalities of Bosnia and Herzegovina have departments for refugees
and IDPs. Since 2003, municipalities have had the main responsibility for beneficiary selection
and technical implementation of reconstruction projects. In 2003, four Regional Centres for the
return process were established in Sarajevo, Banja Luka, Tuzla and Mostar under the State
Ministry for Human Rights and Refugees. They are responsible for supervising the
implementation of the return and reconstruction process at the municipal level.

26.  InJanuary 2003, the State and the entities adopted the “Strategy of Bosnia and
Herzegovina for the Implementation of Annex 7” to the Dayton Peace Agreement which had
been prepared by the Ministry for Human Rights and Refugees. As the first joint framework
document at the country level since the Agreement, the strategy is the most comprehensive
orientation for the sector of refugee and IDP returns and has been endorsed by the international
community. The strategy outlines the necessary actions and reforms for the full realization of
Annex 7, such as capacity-building for a transfer of responsibilities to domestic institutions. Its
goals, envisaged to be achieved by the end of 2006 (although at the time of writing, the deadline
seems likely to be extended), are: (a) completion of the return process of IDPs and refugees;
(b) completion of the reconstruction of housing units for returnees; (c) realization of property
and occupancy rights and repossession; and (d) securing conditions for sustainable return and
reintegration. As affirmed by Parliament, the right to return cannot, however, be limited to a
specific deadline."”” Actions and reforms to be undertaken include the harmonization of entity
laws with the State law on refugees from Bosnia and Herzegovina and IDPs, as well as the
harmonization of regulations in the fields of education, health, pension and disability insurance,
allocation of socially owned property and the application of property laws. The strategy further
envisages structural and organizational reforms to the institutional framework dealing with
return. The main change would be the planned reduction of the institutional layers responsible
for return from four to two, so that only the State and the municipalities would deal with return
issues, eliminating the involvement of the entities and cantons.

B. International responses

27.  As signatories to Annex 7, the entities as well as the Republic of Bosnia and Herzegovina
are the main parties responsible for the realization of these obligations. To facilitate their efforts,
the Dayton Peace Agreement provides for a strong international presence, comprising a civilian
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office headed by the High Representative as well as a NATO-led military force. Further support
for the strengthening of local capacities is envisaged by the 2003 European Union and UNDP
joint Sustainable Transfer to Return-related Authorities (SUTRA) initiative which focuses on
return, reconstruction and area-based development. UNHCR has significantly contributed to
successful returns and local capacity-building, and together with UNICEF, which is monitoring
and addressing the situation of IDP children and their families, supports legal aid projects for
IDPs and returnees.

28. At the regional level, the Ministerial Declaration signed in Sarajevo on 31 January 2005
by Bosnia and Herzegovina, Croatia and Serbia and Montenegro contains a framework for “just
and durable solutions to the refugee and IDP situation”. The signatories committed to solving
the remaining displacement by the end of 2006, facilitate returns or local integration of refugees
and IDPs in their countries without discrimination and in accordance with the individual
decisions of those concerned, and provide assistance and support to refugees and IDPs in
cooperation with UNHCR, the European Union and the OSCE.

III. PROTECTION NEEDS OF INTERNALLY DISPLACED
PERSONS DURING DISPLACEMENT

29.  Displaced persons suffer mainly from problems concerning their economic and social
rights (see guiding principles 18 and 19, para. 1). They are disproportionately affected by the
general problems of the population. For example, while the whole country struggles to cope
with the economic depression resulting from the effects of war and the transition to a market-led
economy, IDPs constitute around 45 per cent of the extremely poor in the Federation of Bosnia
and Herzegovina, and 21 per cent in the Republika Srpska.'® Within the displaced population,
vulnerable groups such as female heads of households, disabled persons, victims of torture and
severely traumatized individuals, elderly persons without family support, unaccompanied
children and the Roma are again particularly affected and often live under extremely adverse
conditions.

30.  Due to achievements with regard to the rate of return, as well as the start of the closure
of camps by international agencies and local authorities some years ago, only several hundred
IDPs remain in officially recognized collective centres. However, according to official figures,
about 7,300 persons still live in irregular collective centres and ad hoc settlements which were
originally provided by local authorities as temporary shelter for those displaced by the conflict.
Most of these centres, which remain monitored by UNHCR, are located in the Federation of
Bosnia and Herzegovina where some receive limited support from the Federation of Bosnia and
Herzegovina Ministry of Refugees and Displaced Persons or the cantons and municipalities
concerned. The Representative visited some of these unofficial centres and settlements no
longer supported by the Government or the international community and noted with concern the
abject poverty and deplorable living conditions of IDPs, which are clearly not in accordance with
the right to an adequate standard of living as provided for by guiding principle 18. Unofficial
settlements inhabited mainly by Roma have no running water and electricity and are not
connected to public services such as waste collection. As a consequence of these conditions, the
social isolation of the centres and the high percentage of inhabitants suffering from depression
and trauma, an increased level of learning and psychological difficulties among children has
been documented by UNICEF, affecting especially those children who have been living there for
extended periods of up to 10 years."
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31.  Almost all inhabitants of collective centres belong to particularly vulnerable groups,
such as female-headed households, elderly persons without family support and the disabled,
severely traumatized individuals, witnesses in war crime investigation or Roma. Their return to
their places of origin is unlikely for a variety of reasons, mainly: (a) unresolved property
repossession processes; (b) delays in reconstruction of their houses, sometimes because they
have been unable to submit the required documentation; (c) adverse conditions in communities
of origin, such as lack of infrastructure, employment opportunities, access to education and
health care; and (d) changes in the ethnic structure of return communities or the still
outstanding return of other community members.?® Special assistance to these groups is
necessary, and 10 years after the Dayton Peace Agreement, instituting systematic efforts to
find durable solutions for them is a matter of urgency.

32. Many IDPs are suffering from long-term post-traumatic stress disorder (PTSD). PTSD is
especially prevalent in households headed by females because the husbands and fathers are
missing. The extent of the trauma suffered as well as other difficulties faced by displaced
children in the post-war period, including mourning the missing and killed, lack of financial
resources and separation from closely related persons, gravely affects their development and
health. Particularly difficult is the health situation of the estimated 200,000 camp survivors and
an unknown number of victims of sexual violence, who are in need of specific social services
and psychological programmes. Bosnia and Herzegovina still lacks adequate medical and
psychiatric services to address their continuing suffering. This infringes on the rights of
traumatized, sick and disabled IDPs to receive the medical care and attention they require
(guiding principle 19, para. 1). While camp survivors and victims of sexual violence have been
recognized as victims of torture by the International Criminal Tribunal for the former
Yugoslavia,?! their status does not amount to a legal recognition which would grant them
specific rights and protection measures. The absence of an umbrella law at the State level for
their protection and the lack of acknowledgement by society and the State of their suffering may
lead to re-traumatization. The Representative notes the assurances recently given by a
representative of Bosnia and Herzegovina to the Committee against Torture that an umbrella law
on their protection would be initiated at the State level in 2006.%

IV. PROTECTION NEEDS OF INTERNALLY DISPLACED PERSONS
REGARDING RETURN AND OTHER DURABLE SOLUTIONS

33. In accordance with guiding principle 28, IDPs have the right to choose between return
and integration in the area of displacement or another part of the country. Return shall be
voluntary and conducted in safety and with dignity. Reintegration shall be facilitated. In
Bosnia and Herzegovina, the international community through the Dayton Peace Agreement has
clearly prioritized return over local integration in order not to legitimize “ethnic cleansing”.
Returnees are entitled, according to guiding principle 29, to be protected against discrimination
and to recover their property or to receive compensation for lost property.

34.  Experience indicates that the degree of respect for these standards has a direct
impact on how successful return is. Successful return of IDPs to their homes and former
places of habitual residence is based on three elements: (a) ensuring the safety of life
and limb of returnees; (b) returning property to the displaced and reconstruction of their
houses; and (c) creating an environment that sustains return, that is, which allows life
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under adequate conditions in the area of return. In Bosnia and Herzegovina, obstacles
preventing IDPs from returning are often due to a lack of respect for their human rights.

A. Safety

35. Thanks to the efforts of the international community and the authorities, general physical
security can be considered one of the achievements of the return process. Nevertheless, as the
Committee on the Rights of the Child recently stressed, concerns about “violent incidents against
returnees and displaced persons and their property, memorials or religious objects” remain.”
The Representative was informed of a series of acts of intimidation and harassment of witnesses
in war crime trials and regrets the absence of a functional witness protection programme. With
large numbers of alleged war criminals still enjoying impunity, the protection needs and safety
concerns of these persons cannot be underestimated and often pose a decisive obstacle to them
upon return to their communities of origin. The domestic criminal justice system persistently
failed to take steps to actively prosecute alleged perpetrators. A major factor regarding
continuing impunity was the lack of cooperation between the Federation of Bosnia and
Herzegovina and Republika Srpska judicial authorities and police forces. The War Crimes
Chamber within the Bosnia and Herzegovina State Court has after much delay taken up its work
in September 2005, which constitutes an important step towards expediting the prosecution of
war criminals. However, the lack of financial and other urgently required resources is a
continuing cause for concern, as it may undermine the effectiveness of the Chamber’s operation
and impedes the realization of a witness protection programme.

36. In some instances, tensions between local communities and returnees have led to isolated
acts of violence, some of them ethnically motivated. The Representative is concerned about the
lack of willingness of some local police to investigate incidents against minorities, in particular
returnees, and its failure to identify and arrest the perpetrators, in particular when victims were
Roma, as well as a weak and overburdened judiciary which fails to prosecute and punish.

37.  Landmines pose a significant obstacle to the safety of returnees, to reconstruction efforts
and to the development of economic activities in Bosnia and Herzegovina, which remains the
most heavily mined country in South-Eastern Europe. As the majority of returns are taking place
to rural areas where agriculture and cattle-breeding are essential means of subsistence, IDPs and
returnees are particularly heavily affected. From 2003 to 2004, a total of 95 persons were
victims of mine accidents, of whom 37 were returnees and 5 were IDPs. The Ministry of Civil
Affairs, which is responsible for the implementation of the mine action plan, intends to prioritize
mine clearance in return areas. However, at the current rate of mine clearance, which is almost
totally funded by international donors, this will take an estimated 10 years.?* The Representative
also received allegations of a deliberate lack of mine clearance efforts in some return areas.

B. Property

38.  Asindicated above, significant progress has been made in solving disputes over property
left behind by IDPs and refugees, and the actual recovery of such property. By December 2004,
93 per cent of property claims lodged by pre-war owners had been resolved. However, some
obstacles remain, including problems in the implementation of repossession and reconstruction
as well as particular difficulties for vulnerable groups, such as female-headed households and
Roma, to assert their property rights and access permits or assistance for reconstruction.
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39.  Female heads of household, frequently widows of war veterans or of civilian war victims
or missing persons, often lack property titles, which prevents them from submitting claims for
both repossession and reconstruction of their houses. Some women have lost access to their
pre-war property due to divorce or because their husband has abandoned them. Some widows
did not formally inherit their late husband’s property, making them dependent on the goodwill of
parents-in-law to obtain access to their property. A number of war orphans have also not been
able to reclaim property, as they are not included in the Property Law Implementation Plan, and
institutions with guardianship over these children often failed to claim their rights. The situation
of the Roma is particularly problematic. Before the war, a large number of the Roma community
lived in settlements which were built on State-owned land and often not recognized by local
authorities. As a result, there are few records of these settlements, and no concrete information
about the exact location of houses. Today, an estimated 50-70 per cent of Roma reside in
informal settlements in a precarious situation as the land could be reallocated by local authorities
at any time.”> Currently, some two thirds of all Bosnian Roma are not registered at a permanent
address, which complicates or bars various administrative procedures such as obtaining official
documents. The Representative noted with concern cases of forced eviction of Roma
communities, such as that in Bisce Polje near Mostar in 2003. A Roma settlement built on
State-owned land was reportedly demolished and burnt by the authorities without prior warning
and with no alternative accommodation offered.

40.  Some municipalities have been discriminating between different groups of IDPs
concerning the allocation of plots of land, the provision of construction material or compensation
for destroyed property, giving preferential treatment and assistance to those belonging to the
local majority group. Minority returnees have been and sometimes still are subject to
discrimination, as public enterprises frequently refuse to connect their houses to electricity, water
and telephone services and fail to repair roads and provide other municipal services in a timely
manner. Often, authorities have remained inactive when houses belonging to minority groups
such as the Roma had been looted by temporary occupants.

41. Some 50,000 housing units remain destroyed or in need of substantive repairs, and many
need to be reconnected to the public water and electricity supplies. Resources for reconstruction
are scarce as donors are increasingly directing funds to other priorities. Again, vulnerable
groups face the biggest difficulties in having their houses reconstructed. They may only receive
part of the building material required or lack the capacity or the resources to do the actual
construction work. Vulnerable categories have often been excluded from the process of
identifying beneficiaries for reconstruction assistance.

C. Adequate economic, social and political conditions

42. The creation of adequate economic, social and political conditions making return
sustainable remains the biggest challenge. The lack of such conditions which, according to the
Dayton Peace Agreement and national legislation, authorities are obliged to create is one of the
main obstacles to return and has caused the overall rate of returns to slow down. Significant
questions as to the long-term sustainability of returns remain. As mentioned above, there are
many cases in which returnees have left again after a short while, or where only the elderly, but
not families with children, have returned. While living conditions in many return areas are
difficult for the resident population too, many returnees face additional, specific difficulties,
often caused by insufficient respect for their human rights.
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43.  Asregards the right to work, limited or lack of access to employment is a major factor
deterring people from returning. Unemployment affects mainly young people, women and
displaced persons, particularly those who lived in rural areas before the war and often lack

the education and skills required for formal employment.?® At the already very high rate

of 50 per cent in 2004,%” unemployment is expected to rise with the continuing process of
privatization of State-owned enterprises, which is also the subject of concerns about a lack of
transparency. Widespread discrimination based on ethnicity, political affiliation and gender adds
to the difficulties for returnees to access the labour market. Discriminatory practices persist
mainly in public companies, such as the postal, telephone, electricity and forestry companies,
which are directly controlled by cantons in the Federation of Bosnia and Herzegovina and by the
entity Government in the Republika Srpska. Recruitment processes are reportedly neither
transparent nor merit-based, and complaints about the absence of vacancy announcements by
public companies and the municipal administration are common in some areas.”® There is a
strong tendency to employ only members of the dominant ethnic group or political party.
Preference is also given to soldiers, disabled war veterans and their families, as well as family
members of soldiers killed in action. Returnees are virtually excluded as they do not belong to
any of these categories.

44.  Although the law (Federation of Bosnia and Herzegovina Labour Law, art. 143 and
Republika Srpska Labour Law, art. 152) provides that a former employee who has been unfairly
dismissed must be rehired or compensated by the enterprise, in practice no returnees have been
able to return to their pre-war jobs or receive compensation on the ground of unfair dismissal.”’
While a complaints procedure with entity and canton commissions exists, there is neither an
implementation system for the commissions’ decisions nor a monitoring mechanism. In
addition, new private owners of former public companies have no legal obligation to rehire or
award compensation.

45.  While some returnees might get some support from international donors to start small
income-generation activities, those requiring financial assistance indicated that the high interest
rates of microcredit programmes deter self-employment initiatives. The main employment
opportunities for IDPs returning to rural areas would lie in the agricultural sector. However, due
to the slow pace of mine clearance, part of the agricultural land still cannot be cultivated. In
addition, the lack of a comprehensive agriculture development policy prevents some IDPs from
giving up their temporary residences in the cities, where temporary and/or informal employment
opportunities are more likely to arise.

46. Problems in the area of the right to education, such as discrimination and ethnic
separation, pose another important obstacle to sustainable return. For years after the war,
children attending the same school were separated on the basis of ethnicity, and different
curricula with strong nationalist content were taught to different groups. As a result, many
families have split, with one parent returning and the children staying with the other in the place
of displacement to be able to follow the curriculum corresponding to their ethnicity. In other
cases, children have returned with their parents but travel long distances to school. Since the
authorities stopped financing the bussing of children to other entities at the end of the 2003/04
school year, some parents organize transportation themselves.

47. Although serious efforts have been made to address discrimination and to develop an
egalitarian education system with curricula designed at State level, many challenges remain. In
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some regions, education is still organized along ethnic lines. For example, some 50 so-called
“two schools under one roof*" located mainly in parts of Herzegovina use the same facilities but
are administratively separate and follow different curricula. Children, teachers and non-teaching
staff segregated along ethnic lines attend the same school in shifts or use separate entrances and
sections. The Representative found that school segregation perpetuates ethnic tensions into the
next generation and delays the process of national reconciliation.

48.  Efforts addressing these challenges include the 2002 education reform and an “interim
agreement on accommodation of specific needs and rights of returnee children” signed in

March 2002 between the entity Ministers of Education. As a result, returnee teachers were hired,
and a larger number of schools offer to their minority returnee children separate classes on
certain subjects such as language and literature, history, geography and religious instruction.
Some schools have introduced the common core curriculum agreed upon by the education
ministers in August 2003. As a consequence, certain areas recorded an increase in the number of
returnee children attending schools in their places of return. Despite these efforts, marginalized
groups of children, including IDPs and returnees as well as children with disabilities, face
difficulties in accessing schooling. Of the 4-6 per cent of children not attending school at all, the
majority are Roma and displaced children.'

49.  Access of IDPs and returnees to health care and social security is adversely affected by
the lack of harmonization between the relevant legislation and welfare systems of the two
entities. By contrast to the single nationwide insurance scheme in existence before the war, at
present there are separate health insurance schemes in the Republika Srpska, in Br¢ko District
and in the Federation of Bosnia and Herzegovina, where the operational capacity is delegated to
the cantons. One of the difficulties is that coverage cannot be transferred from one entity to
another. This poses an obstacle to persons considering return and has turned into a problem for
returnees, many of whom have to travel to the other entity to access health care and other social
services. As the first major inter-entity agreement prepared and negotiated without the
intervention of the international community, the directors of the entities and the Brcko District
health insurance funds signed an agreement in 2001 securing for all those insured in one entity,
health coverage in another. The implementation of the agreement, however, is reportedly
unsatisfactory.*?

50.  As the protection of civilian victims of war is regulated by entity laws which, as
described above, differ from one another, the different eligibility criteria for recognition of the
status of civilian victim of war may be an obstacle to return for those holding such status in the
entity of displacement.

51. Similarly, the different pension calculation schemes and pension amounts in each entity
also adversely affect returns. Following the Agreement on Mutual Rights and Obligations in the
Implementation of Pension and Disability Insurance between the entity funds, it became possible
for a beneficiary receiving a pension from the fund in his or her place of displacement to
continue receiving this pension after return. However, individual return decisions and
sustainability are influenced by the difference in pension amounts between entities in
conjunction with differences in the cost of living. Further, it is impossible for pensioners
collecting their pensions from a fund in one entity to enjoy other related social benefits, the most
important being health insurance, in the other entity.™
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52.  Due to discriminatory attitudes and practices by some local authorities, returnees expect
or face problems regarding participation in public affairs, which also prevents or complicates
returns, particularly of minorities, and subsequent social reintegration. In July 2000, the
Constitutional Court of Bosnia and Herzegovina ruled that none of the three main ethnic groups
as the constituent peoples of Bosnia and Herzegovina shall be excluded from exercising its rights
in the entities and that their members shall be represented at all levels of government and public
administration. However, problems remain with the implementation of these principles as well
as for those who do not belong to any of the three constituent peoples, the so-called “others”
such as the Roma. Returnees often lack information about their rights and how to exercise them.
The provocative use of national or religious symbols by some local authorities contributes to
creating and maintaining a hostile environment towards minorities. Public institutions are often
dominated by nationalist political parties who follow a policy of ethnic homogenization, which
leads to favouritism privileging the ethnic majority while neglecting or underrepresenting the
interests of vulnerable groups. This discredits public institutions which are perceived by
minority returnees as non-transparent and open to corruption. The lack of trust in public
institutions is a serious democratic deficit. In some municipalities, minority returnees are
indirectly excluded from voting in elections because of the limited information made available to
them, or the lack of transportation.* Many Roma IDPs are excluded from voting as they lack
the required documentation.

53. Specific problems are encountered by some rejected asylum-seekers, persons whose
temporary protection status in host States has ceased and other persons returned from countries
of asylum in Western and Northern Europe. The Representative was concerned that those who,
upon return, do not have the means to sustain themselves and do not have access to durable
solutions are at an increased risk of becoming displaced themselves. An increasing number of
countries of asylum, mostly in Western Europe, have started applying the “internal flight
alternative” to asylum-seekers from Bosnia and Herzegovina, arguing that the latter are not in
need of international protection as they can find refuge elsewhere in their country of origin. In
view of the conditions described above, however, this ostensible alternative may not be a viable
option for many individuals. Given the small size of the country and the continuing impunity,
some persons, in particular victims or witnesses of war crimes, may be exposed to a serious risk
to their safety even in an area of relocation if returned to Bosnia and Herzegovina. Concerns
also include severely traumatized individuals, who are not likely to be able to live anywhere in
the country without being constantly reminded of their suffering and past violations and who, in
practical terms, would not be in a position to receive the assistance they need, such as specific
social services and psychological support, given the poor state of the health system and the
absence of sufficient psychosocial counselling.®> Apart from these problems affecting specific
groups, many interlocutors shared with the Representative their concern that the country’s
reintegration and absorption capacities would be overburdened should mass returns from abroad
take place; indeed, renewed displacement might be the consequence.

V. CONCLUSIONS AND RECOMMENDATIONS

54. The Representative is concerned about the deplorable living conditions of IDPs,
especially those belonging to particularly vulnerable groups, such as the elderly without
family support, traumatized victims, disabled or sick persons, female-headed households
and families of missing persons, witnesses in war crimes investigations and trials, or
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members of the Roma and other minorities, who still live in collective centres, irregular
settlements and other forms of temporary shelter, often experience multiple discrimination
and are unlikely to be able to return to their original homes.

35. The Representative urges national and local authorities, in collaboration with
international agencies and donors, to seek durable solutions for these persons, including
the creation of adequate housing and appropriate institutional arrangements such as foster
families, social housing projects or homes. He urges the international community and
donors to support such projects.

56.  Vulnerable groups of IDPs and returnees are particularly affected by human rights
violations. These groups include female-headed households, disabled persons, victims of
torture and severely traumatized individuals, elderly persons without family support,
unaccompanied children, the Roma and other minorities. Multiple discrimination along
ethnic, gender, age, class and other lines results in an accumulation of rights deprivation.
The Representative recommends to the authorities that they mainstream the protection
needs of vulnerable groups when formulating all policies and measures affecting them and
devise specific measures to find durable solutions. The international community should
provide additional durable solutions for vulnerable groups among the displaced and
returnees and make sure that their rights are not adversely affected as international aid
further diminishes.

57. Sustainable return in Bosnia and Herzegovina is dependent on: (a) ensuring the
safety of life and limb of returnees; (b) property repossession and reconstruction of houses;
and (c¢) a political, social and economic environment that respects human rights and
addresses the special needs of returnees. While impressive results have already been
achieved, many challenges remain. The Representative recommends that all necessary
measures be taken to ensure the effective protection of human rights of displaced persons
and returnees, including by implementing his recommendations. He calls upon the
international community to ensure that assistance programmes entail a transfer of
responsibilities and capacities to national and local stakeholders and that during this
process the human rights of displaced persons and returnees are mainstreamed into all
relevant parts of the administration. The Representative invites the authorities and the
international community to establish a mechanism to closely monitor the return situation
and its sustainability by using reliable indicators and disaggregated data.

58. Most returnees now enjoy physical security. Concerns remain about the
widespread presence of landmines as well as threats against witnesses in war crimes
investigations and trials and members of ethnic minority groups. The Representative
recommends that the authorities continue, and possibly accelerate, with the support of the
international community, the process of mine clearance with a priority on return areas.
Law enforcement institutions should take effective measures to ensure that all crimes and
acts of violence against IDPs and returnees are properly investigated and prosecuted. A
functional witness protection programme should be established.

59. Despite the huge progress made in solving property disputes, restitution of houses
and reconstruction of buildings, a considerable number of cases remain to be solved.
Vulnerable groups and minorities are disproportionately affected by unsolved cases and
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deficiencies in infrastructure, and they have difficulties accessing aid for reconstruction
and connection to public services. The Representative recommends that the authorities
continue, with the support of the international community, the reconstruction process and
reconnection of houses to services in a non-discriminatory manner, and examine carefully
unsolved cases of property repossession, in particular where members of vulnerable groups
are affected.

60. The unwillingness of local authorities to sufficiently respect, protect and fulfil the
human rights of returnees, in particular their economic and social rights, continues to pose
a major obstacle to sustainable return. These obstacles often originate in widespread and
persistent discrimination along ethnic lines which still penetrates all spheres of public and
private life in many regions of the country. Despite recent efforts, non-harmonized laws
and regulations at different levels remain and have also hampered return and integration.
The Representative recommends that existing legislation be reviewed at all levels in the
light of human rights provisions relevant to IDPs and returnees, with support from the
international community. A comprehensive policy of non-discrimination, possibly designed
with the assistance of the international community, should be adopted to address
discrimination in all spheres, particularly education, health, social protection, employment,
access to justice, public participation and the media. It should include legislative measures
as well as effective mechanisms for redress and compensation, a system monitoring the
situation of vulnerable groups, codes of conduct and public campaigns. The participation
of all sectors of society, including the private sector, would be essential for the successful
implementation of the policy. Legislation should be harmonized and simplified, especially
in the areas of pensions and employment, access to health, education, the use of symbols in
public institutions and the recognition of the status of civilian victim of war. Human rights
training, including on the Guiding Principles on Internal Displacement, should be provided
to officials of the Ministry for Human Rights and Refugees and their counterparts in the
entities and municipalities. At the same time, measures should be taken to better inform
IDPs and returnees of their rights and existing mechanisms with which to seek redress. All
IDPs and returnees, in particular the Roma, should be provided with the documents
necessary to allow them equal access to administrative procedures. Further, the
Representative recommends that the authorities make the necessary budget allocations for
the implementation of laws affecting the situation of returnees and displaced persons,
especially in the areas of social welfare and health. Municipalities should likewise allocate
an adequate budget for return. The Representative invites the authorities to consider
accepting the competence of the Committee on the Elimination of Racial Discrimination to
examine individual communications, by making the declaration under article 14 of the
International Convention on the Elimination of All Forms of Racial Discrimination.

61. The Representative recommends to the international community that it
concentrate its efforts and resources towards the creation of an environment conducive
to sustainable return. It could assist with human rights training and human rights-based
capacity-building in areas such as administration of justice, employment policies, and the
harmonization of the health and education systems.

62. Limited, or lack of, access to the right to education constitutes a major obstacle to
return, as IDPs are reluctant to return to areas where their children would face segregation
and intolerance and have to attend schools with a curriculum that does not respect the
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cultural traditions of their own ethnic group. The Representative recommends that the
authorities continue the process of harmonization of the educational system and gradually
eliminate the system of “two schools under one roof”. Countrywide educational
programmes aimed at creating an environment of tolerance, peace and understanding of
diversity should be established.

63. The right to health is undermined by inconsistencies in health insurance schemes
between entities, which mainly affect IDPs and returnees who suffered the most acute
consequences of the war and who are in need of specific physical and psychological
assistance. The Representative recommends that the authorities implement the 2001
agreement between the entities and the Br¢ko District health insurance funds, to ensure
that all those insured by one entity can receive health coverage in another. Specific
resources need to be allocated to assist persons suffering from post-traumatic stress
disorder. State-level legislation recognizing the status of victim of torture, creating specific
protection measures and granting victims specific entitlements, should be enacted.

64. Discriminatory practices in employment, especially prevalent in the public sector of
municipalities, discourage minority returns. Returnees excluded from the formal labour
market have to resort to the informal economy or other coping mechanisms. The
Representative recommends that the authorities closely review and monitor recruitment
practices in the public sector with a view to eliminating discrimination. Disproportionate
underrepresentation of one ethnic group in a given public company should be taken as an
indication of discrimination unless otherwise demonstrated. Programmes and initiatives
aimed at creating employment opportunities specifically for IDP and female returnees who
are heads of household should be created. Such measures might include vocational
training for women as well as training for employers on gender equality. Authorities
should also take steps towards creating an environment conducive to economic growth and
development in return areas, and ensure that the privatization process is conducted in a
transparent and accountable manner. Past incidents of discrimination in employment need
to be addressed by providing those unfairly made redundant with re-employment or
compensation.

65. Mass returns of refugees from abroad, repatriation to areas of unsustainable
conditions, evictions of temporary occupants during the property repossession process and
the closing of settlements may pose the risk of renewed or multiple displacement.

66. The Representative recommends that the authorities avoid depriving IDPs of their
current accommodation without offering an adequate alternative solution. The Sarajevo
Declaration should be implemented so as to facilitate sustainable return of internally
displaced persons and avoid successive displacement. Further dialogue and collaboration
on displacement at the regional level could be facilitated by the international community.
The Representative calls upon the authorities to raise concerns related to the sustainability
of return with the competent authorities of countries of asylum, with a view to avoiding the
displacement of deportees and repatriates once they are returned to Bosnia and
Herzegovina. The international community is also called upon to alert asylum States
concerned of existing risks and to appeal to them to proceed cautiously with returns to
Bosnia and Herzegovina, in particular of persons belonging to ethnic minorities.
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