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Pe3rome

CrienMaibHbIA TOKIATIHUK [0 BOIIPOCY O MPaBe Ha MUTaHHE UMEET YeCTh MPEIPOBOIUTH
Komuccun 1o npaBam 4yesioBeKa HaCTOSIININ TOKIa O pe3ysibTaTax ero oQUIHaibHOW MUCCHH B
I'BaTemaiy, koTopas cocrosutack ¢ 26 ssaBapst 1o 4 despans 2005 roga.

IToBOOM J11s1 TOM MUCCHM TOCITYKHIIO OTMEUEHHOE B IIOCJIETHEE BpEMs ITOBBILIICHUE
YPOBHsI OCTPOM HEIOCTATOYHOCTH nuTaHus B ['Baremane. [lo cpaBHEHMIO C IpYyTMMH CTpaHAMHU
Jlatunckol AMepuku B I'BareMale upe3BbIUaliHO BHICOK YPOBEHb XPOHUYECKOIO HEAOE aHUS
cpenu JieTed U KpaiHel HUIIEThI, 0COOCHHO B OOIIMHAX KOPEHHOTO HACEJICHHUS, UTO TJIaBHBIM
00pa3oM 00YCIIOBIEHO TeM (PaKTOM, YTO Ha MPOTSHKEHUH JUTUTEIBHOTO HCTOPHUYECKOTO NEproia
OHM TOJIBEPraJINCh COLUUAILHOMY OTUYKJICHHUIO U JKUJIU B YCIIOBUSX BOIHIOIIETO HEPABEHCTBA.

N36panue B 2004 roxy HBIHENITHETO MTPABUTENIHCTBA MTOJIOKUAIIO HAYaJI0 HOBOMY IIPOIIECCY,
npu 3ToM B ['BaTemaie BriepBbie ObUIM pa3paboTaHbl IPOrPaMMBbl, OJTHOM U3 NPUOPUTETHBIX
3aj1a4 KOTOPBIX sIBIIsETCs O0ph0a ¢ TosIoIoM U HeloeJaHneM. bosblioe BriedaTieHue Ha
CrennanabHOro JOKJIaUMKa MPOU3BEJIO CO3AaHUE HAIIMOHAIbHOTO "MpOHTA MPOTUB rojojaa" u
JIEHICTBEHHBIX NPABOBBIX U MOJIUTUYECKUX PaMOK, 00€CIIeYMBaIOLINX [TPU3HAHKE [TpaBa Ha
nutanue. OH TakKe BCAYECKU MOJIEPKUBAET YCUIIHS, KOTOPBIE TPAaBUTEILCTBO
peNnpUHIMAET Ha MEX/yHApOJIHOM YPOBHE, B 4acTHOCTH B ceHTa0pe 2005 rona B ctpane
npoxoania Kondepennus ctpan JlaTuHcKkoil AMEpHKH 1O BOIPOCaM HCKOPEHEHUS roJio/1a
(La Conferencia Latinoamericana Sobre el Hambre Crénica).

CrieranbHbIN JTOKJIA YUK HAJIEETCsI, YTO MEPhI, IPUHUMAEMbIC TIPAaBUTEILCTBOM,
MO3BOJIST OOPATUTh BCIISITh HAMETHUBIIYIOCS B IMOCIICAHEE BPEMs TCHICHIIMIO K YX Y IIICHUIO
MIOJIOYKCHHS B 00JIACTH OCYIIIECTBIICHHUS TIPaBa Ha MUTAHKE, O KOTOPOH CBUICTEIBCTBYET
ormeuenHoe B iepuoy 2000-2002 roioB yBenn4yeHrne YpoBHS HEIO€JaHHs, TOCKOJIBKY B HHOM
ciyuae ['BaTemara He CMOKET 00€CIIEYHTh BBIMOJIHEHHE C(HOPMYTHPOBaHHOM B Jlekiapaiiuu
TBICSTYEITICTHS 1IeJIA 1, KOTOpas 3aKIF0YaeTCsl B TMKBUIAIMN KpaifHEeH HUIIETHI M r0JI0/1a U
npeycMaTpUBACT, UTO JOJIS HACEICHHUs, UMEIOIIEro 0X0 ] MeHee 1 jojutapa B JCHb, JT0JDKHA
ObITH cokparena 3a nmepuo 1990-2015 roxos BaBoe. [IpobGiiema roona u HeoeaHus,
KoTOpas mpuodpena B ['BareMale mupokue MaciTaObl, HE SBISCTCS ML BOITPOCOM HATUYHUS
NPOJYKTOB MUTAHUS, TIOCKOJILKY UMEIOIIHEcs B [ BaTeMasie 3eMIl TEOPETHUSCKH MOTYT
o0ecreunThb MpoI0BOJILCTBHEM Bee HaceneHue. OHa ckopee 00yClIoBlIieHa HEPAaBEHCTBOM B
o0J1acT pacrpeieieHus POTyKTHUBHBIX PECYpCOB B 3TOH cTpaHe. ['Baremala mo-mpexHeMy
SIBJISICTCSL OJTHOW U3 CTPaH, TJIe pacrpeiejICHUE PECypPCOB ABJISIETCS OJJHUM U3 CaMbIX
HECIPaBEUIMBBIX B MUPE, IJI€ CYIIECTBYET BOMHMIOIIEE HEPABEHCTBO B 00JIACTH BIIAJICHUS 3eMIICH

1 0OraTCTBOM H rac B pe€3yjbTaTe HpHMCHSIBHIefICSI Ha NPOTSAKCHUHN OJIUTCIIBHOTO
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HCTOPUYECKOT0 MEePHOia MPAKTUKH COIIMATIEHOTO OTUYXK/ICHUS KOPEHHBIE HAPOJIbI OCTAINCH Oe3
IIpaB Ha 3eMJTI0 U TPY/ U MOJIBEPTaloTCs IIMPOKOMACIITAOHON PacoBOil TUCKPUMUHAIUH.

CornanieHue o MPOYHOM U CTaOMIIBHOM MHpPE (MUPHBIE COTJIAIICHHUS), KOTOPOE OBLIO
noanucano B 1996 roy, o3HaMeHOBaIO O(UIIMATHFHOE OKOHYAHHUE KECTOKOU TPa TaHCKOU
BOMHBI U OBLIIO IMMPU3BAHO MOJIOXUTH KOHCIT Z[aBHeﬁ MMPAKTHUKEC OTUYKACHUSA, AUCKPUMHUHAIIUA U
HCPAaBCHCTBA. OZ[HaKO BBUY HpOTI/IBOIIef/'ICTBI/ISI CO CTOPOHBI HCKOTOPBIX MOT'YIICCTBCHHBIX
TpymIn Co34aTb OCHOBY IJiA FJ'IY6OKI/IX IMOJIMTHYCCKHX, DOKOHOMHNUYCCKHUX, COIUAJIbHbBIX 1
KYJIbTYPHBIX ITpe0oOpa3oBaHuil BecbMa TpyAHO. HecMOTps Ha JOCTUTHYTBIN B OCIEAHEE BPEMS
00JIBIIION TIPOTPECC, BOMPOC O 3eMJIE MO-TIPEKHEMY SBISIETCS HCTOUHUKOM CEPhE3HBIX
COLMAIIbHBIX Pa3HOTIIACHH, a OTCYTCTBHE 3((PEKTUBHON CHCTEMBI PETHCTPAIINN 3€MEITh
(kamacTpa), CBO/Ia 3eMEJIbHBIX 3aKOHOB U FOPHIUYECKOTO MPU3HAHUS Pa3InuHbIX (HOpM
COOCTBEHHOCTH KOPEHHBIX HApOI0OB HA 3€MIIIO, PABHO KaK M MPOOJIEMBI C TPOBEICHUEM
pedOpMBI CHCTEMBI IPOTPECCUBHOTO HAJIOTOOOIOKEHHS, IPECTABIISIOT COO0H cepbe3HbIe
NPEIATCTBHA HA ITYTH OCYHICCTBJICHUS IIpaBa HA MUTAHUC. CCpbe3HBIM MPEIATCTBUEM TAKIKC
ABJIACTCA JUCKPUMHUHAIIUA KOPCHHBIX HAPOAOB U JKCHIIUH, 0CcO0O€EHHO B TOM, YTO KacCacTcCd IIpaB
B cepe Tpyna. CrienuanbHBIA JOKJIATIUK BEChMa 03a00UeH HApYIICHUSIMHU IIpaBa Ha MUTaHUE,
B TOM YHUCJIC ClIydasdMH NPUHYAUTCIBbHOI'O BBICCIICHUA, HpOZ[OJDKaIOIIICfICH HpaKTHKOﬁ
JKCIPONPHUALIUU 3€MEIIb KOPEHHBIX HAPOJA0B, HAPYLICHUSIMH TPYIOBBIX IIPaB, CIy4asiMU
npecjacaoBaHud U MPUBJICYCHUS K YTOJ'IOBHOI;'I OTBCTCTBCHHOCTH 3a YYaCTHEC B MUPHBIX
JIEMOHCTpAIMAX MPOTECTa U aTMoc(hepoii Oe3HaKa3aHHOCTH, B KOTOPOW COBEPIIAOTCS ITH
HapylleHus. B cBsA3M ¢ paciimpeHreM MacTadoB JIMOepaanu3aluy TOPrOBIN OH 00ECIIOKOEH
TeMm, uto LleHTpansHOoaMeprKkaHckoe cornamenue o cBodoHoi Toprosie (LIACCT) npuBener k
pacIIMpEeHNI0 MacIITadOB roJi0/1a ¥ HUILETHI Cpeid Haubosiee ysI3BUMbIX IPYIII HACETICHHUS.

B 3axmouenne CrnennanbHbli JOKIJIAUHUK PU3HAET BEChbMa Ba)KHbIHN Mporpecc,
JOCTUTHYTBIN B ITOCIIEIHEE BpeMs Oyiaroapsi IPUHATHIO HOBOT'O 3aKOHA U MOJUTHKY B LENAX
oOecrnieueHns 0€30IaCHOCTH B 00JIaCTH IPOJAOBOIBCTBUS U MUTAHUS, a TAKXKE CIIELIUATIBHBIX MEp
10 PELICHHIO MTPOOJIEMBI TOJI0/1, U TIPEJIaraeT BHUMaHHUIO MIPABUTEIHCTBA PSIJI PEKOMEH AT
OTHOCHUTEJIBHO TOT0, KAKUM 00pa3oM yIIy4IIUTh MOJ0KEHUE B JIETIE OCYILIECTBICHUS ITpaBa Ha

IIUTAaHUC.
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I ntroduction

1.  The Special Rapporteur on the right to food visited Guatemala from 26 January

to 4 February 2005. He expresses his great appreciation to the Government of Guatemala for
welcoming his mission and engaging in open and frank discussions on the right to food. In
particular, he would like to thank Lars Pira, Ambassador of Guatemalato the United Nations
in Geneva, for facilitating the mission. He also expresses gratitude to the Office of the
United Nations High Commissioner for Human Rights (OHCHR) in Guatemala, particularly
Jane Werngreen and Alfonso Barragues, to the United Nations Country Team, especially
Juan Pablo Corlazzoli, Resident Coordinator and Laura Clementi, Representative of the
Food and Agriculture Organization of the United Nations (FAO).

2. During hisvisit, the Specia Rapporteur had the honour to be received by Vice-President
Eduardo Stein Barillas, Secretary for Food and Nutrition Security Andrés Botran, and President
of the Presidential Commission for the Coordination of Human Rights Policies (COPREDEH)
Frank La Rue, aswell as by the Minister and Deputy Minister for Foreign Affairs, the Minister
of Agriculture and senior staff of the Ministries for Food Security, Health, Labour, Planning,
Finance and Foreign Affairs. He welcomed the documentation provided to him by the
Government with respect to the FAO Voluntary Guidelines to Support the Progressive
Realization of the Right to Adequate Food in the Context of National Food Security on the Right
to Food. He had the honour to be received by the wife of the President, Wendy W. de Berger
and her Secretariat of Social Programmes and held meetings with senior members of the
Secretariat of Social Welfare, the Women's Presidential Secretariat and the Defender of
Indigenous Women. He appreciated meeting with Sergio Morales, the Ombudsman and the
members of the Commission on the Strengthening of Justice. He was honoured to be received
by Nobel prize winner Rigoberta Menchu. Heis particularly grateful to Tom Koenigs, former
head of the United Nations Verification Mission in Guatemala (MINUGUA), for hisvery
valuable insights and to the Ambassador of Switzerland, Urs Stemmler, for his very kind
hospitality.

3. During the visit, the Special Rapporteur appreciated meetings with awide range of civil
society representatives. He appreciated participating in the “National Forum on Right to Food as
a Challenge to National Policy”, an opportunity to catalyse greater action, and would thank FAQO,
FIAN and the Platform of Human Rights for organizing the meetings. He would like to thank
Alvaro Ramazzini, Bishop of San Marcos and the Pastoral de la Tierrafor organizing a

number of local forums to hear testimonies of different communities. The Special Rapporteur
visited rural and urban areas, including Nebaj, Quiché, Chichicastenango, San Marcos,
Chiquimula, Chor’ti and Zacapa and the Zone 18 and Zone 7 of Guatemala City.

4.  Guatemalais abeautiful and wonderfully diverse country. Much of itsterrainis

mountai nous and volcanic, with forested highlands in the west, fertile lowland coasts, and the
tropical forest of the Petén. With a population of 12 million people, Guatemalais a multi-ethnic
society, speaking 24 languages (Spanish, 21 Mayan languages, Xinca and Garifuna) amongst
different ethno-linguistic groups of which the largest are the K’iché, the Kagchigel, the Man and
the Q eqchi. It has been a contested point, but it is now agreed that indigenous peoples make up
more than half of Guatemala' s population (63 per cent).* The majority of the population livein
rural areas (54 per cent), but Guatemala is becoming increasingly urbanized (46 per cent).
Guatemala' s economy is still largely based on exports of coffee and sugar, with agriculture
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providing work to at least 36 per cent of the population, although maquila (large factories
producing finished goods for export) activities, extractive mining industries, energy, commerce,
and services, including tourism, have become important economic sectors. Guatemalais not a
poor country, but it is one of the countries with the most inequitable distributions of wealth in the
world, and the mgjority of its population is poor and hungry, particularly indigenous peoples.

5.  After a36-year civil war in which more than 200,000 women, children and men were
brutally killed or “disappeared”, Guatemala returned to peace with the Peace Accords of 1996
and avision for amore inclusive future built on the respect of human rights and social justice.
However, progress in implementation has been slow, and athough the human rights situation has
improved, violations of the right to food persist, particularly with persistent agrarian conflict.
Poverty is widespread, and Guatemala has the highest level of malnutrition in Latin America,
concentrated amongst the indigenous peoples. However, the election of a new Government
dedicated to the respect of democratic principlesin 2004 has brought signs of hope, with public
commitments to human rights and to make the fight against hunger a priority.

I. HUNGER AND FOOD INSECURITY IN GUATEMALA
A. Hunger and food insecurity

6.  Chronic child malnutrition is more than twice as high in Guatemala than in most countries
of Latin America and among the highest in the world (only higher in Y emen and Bangladesh).
Today, half of Guatemalan children under the age of five are stunted, far more indigenous

(70 per cent) than non-indigenous (36 per cent).* Acute malnutrition is concentrated in the
poorest regions, particularly the northeast,” although in the wake of recent crises, including the
collapse in world coffee prices and localized droughts in 2001, acute malnutrition levels have
increased in the east, south coast and the west, and there has even been the reappearance of
kwashiorkor.® More than 15,000 Guatemalan children under the age of five die every year.’

7. Widespread hunger and malnutrition in Guatemalais not simply a question of the
availability of food, as Guatemala's land could theoretically feed the whole population. It is
more related to inequities in the distribution of resources and peopl€e' s accessto food. The
distribution of wealth in Guatemalais one of the most inequitable of all the countriesin the
world, and the concentration of wealth is extreme - 5.6 per cent of the richest households control
50 per cent of total income.® Economic growth has not reduced inequality, with the benefits of
growth accruing mainly to therich.® Land ownership is highly concentrated, with 2 per cent of
the population owning up to 70-75 per cent of agricultural land. According to non-governmental
organizations (NGOs), 47 huge plantations take up over 3,700 hectares, with vast tracts of land
remaining uncultivated, while 90 per cent of small farmers survive on less than 1 hectare.'°
Such extreme inequality means that the majority of Guatemalans are excluded from

devel opment, with hunger and exclusion contributing to crime and social conflict. During the
visit of the Special Rapporteur, a 15-year-old boy was killed on 24 January 2005 for stealing a
fruit from Finca El Corozo, and four peasants were killed when they went looking for the child.**

8.  Two thirds of Guatemala's people are too poor to feed themselves adequately - in more
than 60 per cent of Guatemalan homes, spending on food does not meet minimum daily dietary
requirements.™ According to Government statistics, one third of Guatemalan families cannot
afford even half aminimal food basket (2,172 calories per person per day).”®* The statutory
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minimum wage is not set in relation to food costs and purchases only 56 per cent of the food
basket. Food prices have increased faster than the minimum wage™ and the price of tortillas,
Guatemala' s basic staple food, increased by 66 per cent over 2004."> More than half the
population (56 per cent) live in poverty,’® mostly in rura areasin the north and northwest
regions, the Department of San Marcos, and the southwest region.'” Extreme poverty is highly
concentrated amongst the indigenous peoples (70 per cent), particularly the Mam and the Q' echi,
reflecting serious discrimination against indigenous populations.™®

9.  The hungry and malnourished are predominantly indigenous people and poor peasant
farmers or agricultural workers living in rural areas.”® Poor subsistence farmers lack access to
sufficient, good quality land and survive on microfincas (smallholdings) of less than one hectare
of unproductive land, while farmers told the Special Rapporteur they would need 25 hectares of
fertile land to feed their families adequately. Hunger and malnutrition levels are closely linked
to the quantity of land held - children of families possessing less than 2 manzanas of land
(6,987 m* = 1 manzana) are 3.2 times more likely to be malnourished than families possessing
more than 5 manzanas.®® On average, indigenous households hold 0.25 manzanas per person,
whereas non-indigenous households have 1.5 manzanas, six times more land.?* Many
campesinos (peasant farmers) earn extraincome as temporary agricultural workers during
harvest on the coffee, sugar and fruit fincas (estate farms), but this still is insufficient to meet
their nutrition needs.?> Permanent workers on the fincas, often tied into a colono system (under
which landowners provide subsistence plots in exchange for |abour), also work for extremely
low wages. The statutory minimum wage has risen in recent years, but many landowners have
shifted to payment per task instead of per day to minimize theimpact. Landowners often avoid
paying legal entitlements by dismissing workers repeatedly to keep them on non-permanent
contract status, > and often dismiss workers that negotiate for better conditions.?* Persistent
discrimination against indigenous peoples is reflected in an extremely high wage gap between
indigenous and non-indigenous workers. Gender discrimination is also pervasive, and it is
reported that many landowners do not even pay women or children for their work - they are
considered husband's “helpers’.>> Women suffer multiple discrimination - as women, as poor,
asrural residents and as indigenous,”® - and rarely own land or other assets. Child labour also
remains common in Guatemala, with around half a million children working in coffee and sugar
plantations. Migrants are also particularly vulnerable to poverty and hunger.

10. After the recent collapse in world coffee prices, many landowners did not pay salariesto
their workers, leaving many in extreme poverty. Agricultural workers on large fincas provided
testimonies that they had not been paid for work already undertaken, and that the response to
their claims was violent repression and forced eviction from the estates where they had lived all
their lives. Church organizations, such as that led by Alvaro Ramazzini, Bishop of San Marcos,
help families to survive by providing food donations and help workers to bring casesto local
courts, although workers rarely win, and even when they do, legal orders are reportedly rarely
enforced. Although the previous Government instituted a“Policy Plan Concerning the Coffee
Crisisand the Agrarian Conflict” (2002), and pledged US$ 100 million to coffee plantation
owners, safety net programmes for the workers were not fully implemented.?” Renting or leasing
of land was encouraged, but farmers spoke of the semi-feudal nature of |easing agreements,
requiring that half the harvest be given back to the landowner.

11. Land occupations increase as communities desperately search for ways of feeding
themselves. Occupations occur mostly when landowners have violated |abour rights, or where
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land ownership is disputed. There are often multiple claims to the same land, following a history
of land expropriation by powerful landowners. The Special Rapporteur visited an Ixil
indigenous community of 270 familiesin Antigua Xonka, occupying land they believe was
expropriated from them. They issued legal proceedingsin alocal court but live under constant
threat from the landowner who repeatedly sends private police squadsto forcibly evict them and
burn their crops, animals and makeshift shelters. They always return however, having nowhere
elseto go. They argue that none of the Ixil lands have been legally regularized or recognized,
which allows finceros (estate owners) to keep taking more land from them. Although the

Peace Accords set out aframework for regularization of indigenous lands and rights, lack of
political will has left these issues unresolved.

12.  Theresponse of the Government to increasing land occupations has been forceful. NGOs
reported 40 forced evictionsin the first six months of 2004, affecting 1,500 families,?® over half
of which allegedly involved the use of extrgjudicial executions, excessive force and the burning
of crops and homes. The Specia Rapporteur recognizes the role of the authorities in protecting
property, but the use of disproportionate force that places property rights of large landowners
above the right to food and the right to life is of serious concern. As Amnesty International
noted:

“A particular characteristic of agrarian disputes in Guatemalais that the full weight of the
law and judicial system is often levied in order to enforce evictions, but not to issues
relating to labour rights of rural workers or land tenure of rural communities.”*

13. Inurban areas, hunger and malnutrition is closely linked to rural landlessness. Many of the
urban hungry live in the colonias (legalized lums) or asentamientos (illegal Slums) on the
outskirts of Guatemala s cities. Unemployment levels are high and most people survivein the
informal sector, mostly in petty trading. About 40 per cent of people are unemployed,
underemployed or employed in non-paying jobs.*®* Human rights violations are common with
poor working conditions, and wages insufficient to feed a family. Widespread violations of
worker’ s rights are reported in the maquila factories that employ mainly young women at very
low wages, although some maquilas are closing to move to even lower-wage countries. In
Guatemala City, the Special Rapporteur visited Bethania, alegalized slum where people were
living in overcrowded shacks of tin and plastic, without sanitation, and where doctorsin the local
health centre estimated that at least 20 per cent of the children were suffering from

mal nourishment and more from diarrhoea, skin and fungal diseases. Many think that the high
rates of criminality, violence and murder in Guatemala City are closely linked to extreme
poverty and social exclusion. With few employment opportunities, young people join gangs
involved in narcotics trafficking and terrorizing of the settlements, and even the bravest health
workers can only work for afew hours aday in the morning when gangs are not present.

14. Accessto water is problematic in urban areas, especially inillegal Slums, but particularly
inrura areas. Over 65 per cent of the rural population lack access to an improved source

of fresh water, or sanitation. Municipalities are resgonsi ble for water, but only 4 per cent of

the 331 municipalities treat the water they provide.** Accessto water is also highly unequal -
according to NGOs, if gold mining is established in San Marcos, it would require 70,000 litres of
water per hour for processing, which would reduce the river and springs on which many local
residents depend. Risks of water contamination from open-pit cyanide leaching are also
extremely high, particularly in the absence of a sound regulatory framework for water policy.
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B. A history of social conflict

15. Guatemala slong history of economic inequality, exclusion of indigenous peoples and
social conflict, largely explain the country’ s hunger and food insecurity today.

Inequitiesin theland regime

16. Guatemala has one of the most unequal land distributions in the world, given along history
of land expropriation from indigenous people.®* Land expropriation started with the Spanish
Conquest, but accelerated in the 1800s with the growth of coffee production. At that time, gidos
(communally-held indigenous lands) were nationalized or privatized into individual holdings,
with the aim of consolidating the land into large fincas for commercialized coffee production.
Asthe best coffeeis cultivated at altitudes of between 800-1,500 m, many indigenous people
were forced to relocate to steeper, less fertile ground for subsistence farming.** Lowlands were
also expropriated for the growing of fruit - in the 1940s, the American-owned United Fruit
Company owned 42 per cent of Guatemala s land. The pattern of land concentration was briefly
interrupted in 1944 during the governments of Juan José Arévalo and Colonel Jacobo Arbenz
Guzman, but a military coup in 1954 ended land redistribution and land was consolidated even
further. Land concentration and growing landlessness contributed to Guatemala’ s ensuing 36-
year civil war (see below), yet the war exacerbated the situation as the military and landowners
forcibly controlled more land. Today, land remains highly concentrated, and many historical
claims of indigenous communities and even claims of refugees and people displaced by the
conflict are still not resolved.

Lack of labour rights

17. During the 1800s, forced labour of indigenous peoples supported the growth of the coffee
plantations.* Land policies were deliberately designed to create cheap labour forces by reducing
the land available for indigenous people’s own subsistence activities.*® Under the Mandamiento
forced labour system for example, indigenous villages were forced to provide work crews

of 60 people for 15 to 30 days to coffee plantations, and to provide free labour to build roads.
Forced labour laws remained in place until the mid-twentieth century, with modern labour rights
only established in the 1980s, although still not always enforced. The semi-feudal colono system
persists in many regionstoday. Today, ailmost 70 per cent of employment is outside the formal
sector and legal protection and workers faced limits on unionization. The statutory legal
minimum wage is set so low that it does not cover the cost of a minimum food basket.

Discrimination against indigenous peoples

18. Racial discrimination between the indigenous and ladino (of mostly mixed Maya-Spanish
ancestry) populations persistsin Guatemala. Although many of the legal institutions have been
overturned, de facto discrimination persists, reinforcing discrimination in employment and
ownership of resources, akey cause of concentration of hunger and malnutrition amongst
indigenous peoples. The Peace Accords focused on fighting discrimination and recognizing the
rights of indigenous peoples. However many organizations report that these are the least
accomplished parts of the Accords.*® The Special Rapporteur was shocked to see that even
today many restaurants and bars will not serve people wearing indigenous dress. He was
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honoured to meet the well-known indigenous leader, Rigoberta Menchu who has remarkably
brought, and won, Guatemala' s first case on racial discrimination, which isasign of progress.

Armed conflict

19. Guatemala sterrible 36-year conflict (1960-1996) erupted into afull-scale civil war in the
1980s, largely as aresult of the social conflict generated by extreme inequality and social
exclusion. Indigenous peoples and rural peasants became the targets of arepressive
counterinsurgency effort by the military that “reached genocidal proportionsin the early 1980s,
executing scorched earth warfare tactics, mandatory paramilitary civilian self-defence patrols
(PACs), forced resettlement camps, and the militarization of the entire administrative apparatus
of the country”." During the conflict, more than 200,000 women, men and children were
brutally killed or “disappeared” and a million people were displaced from their homes and lands.
Over 600 villages were completely destroyed and most of their residents massacred.®

The 1996 Peace Accords: framework for a more equitable future

20. With the Peace Accords that formally ended the war in 1996, a central aim was reverse
historical exclusion, discrimination and inequality. The 13 Accords provided a framework for
deep political, economic, social and cultural change.* The “Accord on Socio-economic Issues
and the Agrarian Situation”, laid out plans to increase social spending, improve access to
education, health, public services, and land, to establish mechanismsto resolve agrarian conflicts
and develop arural development policy. These measures were to be financed by important tax
reforms to raise government revenues from 8 to 12 per cent of GDP. The “Accord on the
Identity and Rights of Indigenous Peoples’ proposed the recognition of Guatemalaas a
multi-ethnic, multicultural and multilingual nation, and identified specific measures for
overcoming historical exclusion and exploitation, including measures on land rights, the
regularization of land tenure of indigenous communities, the restitution of expropriated
communal land and legal protection of the rights of indigenous peoples. However, the rejection
of congtitutional reformsin areferendum in 1999 slowed progress in turning these political
commitments into reality, and the lack of political will has |eft many of the broader issues
unresolved. Accordingto MINUGUA, progress on the fulfilment of the Peace Accords has been
slow, partial and insufficient, and has faced much resistance from powerful groups.

II. LEGAL FRAMEWORK FOR THE RIGHT TO FOOD IN GUATEMALA
A. International obligations

21. Guatemala has an obligation to the right to food under the International Covenant on
Economic, Socia and Cultural Rights (art. 11). It isalso party to other international instruments
relevant to the right to adequate food, including the International Covenant on Civil and Political
Rights (art. 6), the Convention on the Rights of the Child (arts. 24 and 27), the Convention on
the Elimination of All Forms of Discrimination against Women (arts. 12 and 14), the
International Convention on the Elimination of All Forms of Racial Discrimination (art. 5), and
the Additional Protocol to the American Convention on Human Rightsin the Area of Economic,
Social and Cultural Rights (“Protocol of San Salvador”) (art. 12).
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22. Under the commitment to the right to food, Guatemala has the obligation to respect, protect
and fulfil the right to food, without discrimination. The obligation to respect means that the
Government should not take actions that arbitrarily deprive people of their right to food. The
obligation to protect means that the Government should adopt and enforce appropriate laws to
prevent third parties, including powerful people and corporations, from violating the right to
food. Finally, the obligation to fulfil (facilitate and provide) means that the Government should
take positive actions to identify vulnerable groups and implement policiesto ensure their access
to adequate food and water by facilitating their ability to feed themselves. Asalast resort, the
Government is required to provide adequate food and water to those who cannot feed
themselves, for reasons beyond their own control. The right to food includes access to drinking
water and to the means to buy, exchange or produce food, i.e. a sufficient wage, land, credits,
seeds and irrigation water necessary for subsistence agricultural production. Non-discrimination,
participation, accountability, access to justice and access to information must be ensured at all
times of the implementation of the right to food.

23. Guatemalais party to the International Labour Organization (ILO) Indigenous and Tribal
Peoples Convention, 1989 (No. 169). Under this Convention, the Government is required to
respect indigenous peoples rights to land and territories (arts. 13 to 17), including their
collective aspects. These articles also require that indigenous peoples are not displaced from
their lands, and that their rights to natural resources on their lands are specially safeguarded,
including their right to participate in the use, management and conservation of these resources,
and their right to be consulted and to assess any exploitation of resources on the land they own or
POSSESS.

B. Domestic constitutional and legislative framewor k

24. Guatemala also has a national constitutional obligation towards the right to food,
specifically for vulnerable groups of children and elderly people. Guatemala s progressive 1985
Constitution (revised in 1993) includes the protection of economic, social and cultural rights
without discrimination (arts. 50 and 51). The Constitution requires the Government to establish
an effective national food system (art. 99), ensure social assistance for al (art. 94), and adopt a
national framework law on water (art. 127). The Constitution also protects the rights of
indigenous peoples, including access to land and the right to maintain traditional forms of land
administration (arts. 66 to 69). The right to property can be limited, if the State lawfully decides
to expropriate private properties for public interest or social benefit (art. 40). The Constitution
enshrines the right to work, freedom of association and the right to form and join trade unions,
and equality between men and women (arts. 93 to 106). Under the Constitution, international
human rights treaties take precedence over domestic law (art. 46). They must therefore be
applied and taken into consideration by all organs of the Government - executive, legisative and
thejudiciary.

25. Guatemala's current legidlative framework includes laws and government regul ations that
are important for the right to food. The current Government has drafted an important new law
on the national system for food and nutritional security, which entered into force on 2 May 2005.
This recognizes the Government’ s international obligations towards the right to food and defines
the right to food as:
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“Theright of every person to have physical, economic and socia access at all timesto
food of adequate quantity and quality, in accordance with cultural preferences, preferably
of national origin, and biologically adequate, in order to sustain a healthy and productive
life” (Art. 1)

26. Thisalso recognizes the obligations of the Government to respect, protect and fulfil the
right to food, and prohibits de jure and de facto discrimination in access to food and to the means
to obtain food. Any such discrimination constitutes a violation of the law, which provides an
excellent basis for the justiciability of the right to food. In the application of thislaw by the
judiciary, violations should aso include any violation of the obligations to respect, to protect and
to fulfil the right to food.

27. A number of important laws have emerged out of the Peace Accords. The Law on
Socia Development (2001), the Urban and Rural Development Councils Act (2002), the
Municipa Code (2002) and the Genera Law on Decentralization (2002) are important new
laws that try to ensure more participation and effective decentralization. They give greater
autonomy to Guatemala' s 331 municipalities, allowing more participation of indigenous
communities in departmental development councils and municipa administrative bodies. The
Special Rapporteur saw a positive example of decentralization during his visit to the country,
when he met with representatives of the Mesa de desarrollo y seguridad alimentaria del area
Ch’orti, a coordinating body for the development and food security of four important
municipalities - Jocotan, Camotan, Olopa and San Juan Ermita - in which 190,000 people are
living. In ensuring participation and access to information, these municipalities have made
considerable progress in the fight against hunger and malnutrition.

28. Despite important recent legislative progress, including substantial improvements of the
Labour Code and the adoption of the Law on Land Registry, the national legal framework still
remains inadequate on severa important issues related to the right to food, including access to
land and land tenure, water and mining. In a country with such a history of land conflicts and
expropriations, the continued lack of an effective cadastro (land registry system), of an agrarian
code, of the legal recognition of indigenous forms of land ownership and administration and of
an agrarian jurisdiction to resolve land disputes is totally inadequate. All required under the
Peace Accords, these el ements are essential for the effective protection of the right to food in the
country. The absence of any water law, despite being a constitutional commitment, is also of
great concern. The Law on Mining is aso of concern to the Special Rapporteur, as it does not
provide adequate protection for the rights of indigenous communities over their natural
resources, including their rights to be consulted in accordance with the ILO Convention No. 169.
Finally, de jure discrimination against women remains institutionalized in article 139 of the
Labour Code, which describes rural women as “helpers’ of the male agricultural workers, rather
than as workers entitled to receive their own salary, which has serious implications for women’s
right to food.

C. Accessto justice and human rightsinstitutions

29. Theright to food isalegal obligation, and any person or group of persons victim of a
violation of the right to food should have access to effective remedies, including judicial, to
claim thisright.
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30. Guatemala has a complex lega system, which includes customary law and community
courts in indigenous peoples' areas, and State law and courts at the municipal, departmental and
national levels (court of appeal and the Supreme Court). The Constitutional Court also has a
special mandate to protect and enforce the Constitution. The Constitution guarantees free access
to justice (art. 29) and victims of aviolation of afundamental right can use the procedure of
amparo (right to due process) to claim their rights before the Supreme Court and the
Constitutional Court. In practice, however, access to justice for victims of violations of the right
to food is limited by several factors. These include the non-application of international

human rights treaties and conventions by the judiciary, the lack of adequate protective national
legislation, especially on land, water and mining, corruption and the lack of enforcement of
existing legidlation, administrative measures and judicial decisions, especially on labour.
Indigenous peoples have particular difficultiesin access to justice, given discrimination, the lack
of legal interpreters, and the non-recognition of customary law and indigenous legal authorities.
All these elements result in de facto impunity for violations of human rights (see
E/CN.4/2003/104/Add.2, paragraph 63 of the report of the Special Representative of the
Secretary-General on the situation of human rights defenders). Repeated threats against the
judiciary and human rights defenders, including the Office of the Ombudsman, indigenous
leaders, trade unionists, religious officials and journalists also persist, with more than 150 threats
or attacks against human rights defenders reported from January 2004 to February 2005.%

31. Important progress has been made however in the strengthening of the Office of the
Human Rights Ombudsman, currently headed by the courageous and outspoken Ombudsman,
Sergio Fernando Morales Alvarado. His mandate includes the right to food, as it includes the
promotion and protection of all human rights recognized in the Constitution and in international
treaties ratified by Guatemala. In spite of serious budget limitations and threats and attacks
against his staff and offices, the Human Rights Ombudsman is doing an impressivejob in
protecting vulnerable groups and individuals through mediation, conciliation, quasi-judicial
decisions and legal assistance, aswell asrecording violations. A specia section currently deals
with economic, social and cultural rights and another thematic section is working on land and
other issuesrelated to theright to food. Asthe new Law on the National System for Food and
Nutritional Security (in article 15. j) also gives the Ombudsman an important mandate to monitor
the Government’ s fulfilment of its obligations to respect, protect and fulfil the right to food, a
specia unit on the right to food should be established within the Office to deal with thisissue,
provided with adequate human and financial resources.

32. The Presidential Commission, for the coordination of human rights policies COPREDEH,
headed by the well-respected Frank La Rue, also now plays an important role in improving
respect for human rights, as does the Congress's Human Rights Commission. These institutions
were decisive in the recognition of the right to food in the elaboration of the new Law on the
National System for Food and Nutritional Security, and have worked closely with the Secretary
for Food and Nutrition Security Andrés Botran. Within COPREDEH, the Defender’ s Office for
Indigenous Women provides mediation, conflict resolution and legal services for indigenous
women. Another State institution, the Office of the Public Prosecutor, could have a more
important role in the protection of the right to food, if the mandate of its Special Prosecutor for
Crimes against Human Rights Defenders could include the right to food.
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[1l. POLICY FRAMEWORK FOR THE RIGHT TO FOOD
A. Government policies and institutions

33. The Specia Rapporteur was impressed by the recent awakening of public awareness of
hunger and malnutrition in Guatemala. Thisislargely due to the current Government which, on
election in 2004, declared the elimination of hunger to be one of its highest priorities. At the
time of the visit of the Special Rapporteur, a potentially powerful new legal and policy
framework was being put in place for the realization of the right to food. The Secretary for Food
and Nutrition Security was appointed to lead the Frente Nacional Contra el Hambre (National
Front Against Hunger), and the President’ s wife, Wendy de Berger has aso joined to bring the
fight against hunger, focusing on the Creciendo Bien programme. Other programmes designed
to address food insecurity include the Programme for the Reduction of Chronic Malnutrition
(Programa de Reduccion ala Desnutricion Cronica), which aims to halve the level of child
malnutrition over the next 10 years, as well as programmes such as Guate Solidaria,

Guate Crece and Guate Compite.

34. A new policy framework, the 2004 “National Policy on Food and Nutrition Security”,
explicitly recognizes Guatemala s obligation to realize the right to adequate food and nutrition.
It sees food availability as problematic because of the increasing dependence on food imports
and afall in the production of basic staple foods. However, it recognizes that accessto food is
the key problem, given falling incomes, unemployment and low wages. Poor sanitation and lack
of education, also affects food utilization especially amongst women. To improve food
availability, the framework promotes greater local production of staple foods, and to improve
access to food, it proposes income-generation opportunities, setting up food assistance
programmes, and revising the statutory minimum wage.** It also requires improvementsin
budget allocations for food and nutrition security, although these are not specified. The Special
Rapporteur was concerned that while the policy fully recognizes the right to food, it does not
explicitly recognize the different obligations of the Government to respect, protect and fulfil the
right to food (as laid out in the 2005 Law). He was also concerned that the policy does not
address the structural causes of hunger and inequality, is not situated within the framework of the
Peace Accords and does not address the complex issues of land, labour and fiscal reform.

35. Theinstitutional framework has been strengthened with the creation of CONASAN

(the National Council on Food and Nutrition Security), to promote programmes on food and
nutrition security, and with the creation of SESAN (the Secretariat for Food and Nutrition
Security) which isresponsible for coordinating all the programmes and initiating concrete
activities. The hunger early warning system SINASAN (National System for Food and Nutrition
Security), monitors and evaluates the impact of food security programmes and provides an early
warning to identify potential crisis situations. The Special Rapporteur was encouraged that
under the 2005 law, CONASAN would also have aresponsibility to respond to the
recommendations of the Human Rights Ombudsman in relation to the right to food.

36. A draft document outlining aframework for a national strategic plan for food and nutrition
security has been elaborated by the National Front Against Hunger. The plan, which will be
finalized in 2006 with broad-based participation, will set out key objectives, benchmarks and
impact indicators and along-term budget, as well as outlining the responsibilities of the different
ministries. However, progress will be narrowly focused on malnutrition statistics, but not
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statistics on undernourishment and poverty which are also important, and the plan does not fully
address the structural problems of land reform, labour rights, and non-discrimination in
employment and education.

37. Within the framework of the Peace Accords, some progress was made on the question of
land with the establishment of CONTIERRA, an organization for mediating land disputes, but
the lack of funding and institutional instability has meant that of the 909 cases that have come
before the agency, very few have been resolved.” A land fund, FONTIERRA, was also created
for market-based redistribution, providing credit for land purchases, and has redistributed
76,493 hectares to 15,996 families. However, thisisfar below demand of up to 300,000 rural
families, and it continues to receive |less than its mandated budgetary allocation. It is now
generally agreed that FONTIERRA did not work effectively. Gender discrimination has also
meant that only 11 per cent of the land credits have been granted to women.*® The Government
has established the legal framework for the cadastro (land registry), which will serveto clarify
the disarray of existing land titles and multiple claims to the same land, as a result of historical
expropriations. Many large landowners claim landholdings much greater than they have in
official title, some having extended landholdings by force, and others having understated
landholdings to avoid payment of land tax. However resistance from powerful landowners who
do not want their boundaries formally delineated, as well as some resistance from indigenous
communities (after a history of massacres) continues to slow the creation of the land registry.

A crucial test for afuture land registry will be how it mediates multiple claims to land,
particularly avoiding formalizing ownership of land obtained via corruption or coercion. Some
military and landowners continue to occupy land that was taken during the war, and there has
been no adequate resolution of land claims of the many refugees and peopl e displaced, nor has
there been restitution of expropriated lands to indigenous people. As pointed out in the report of
the Secretary-General on MINUGUA to the fifty-ninth session of the General Assembly, there
has been little progressin “creating an agrarian legal code, reviewing the status of idle lands and
landsillegally acquired during the armed conflict: and establishing legal security for land held
communally by indigenous groups” (A/59/307, para. 54).

38. TheMinistry of Labour is responsible for the implementation of workers' rights, but often
failsto enforce the Codigo de Trabajo and the minimum wage, given strong resistance from big
businessinterests.** Workers are often afraid of reprisalsif they claim their rights, given the lack
of State protection against abuses by patrones (proprietors). Combating gender discrimination is
the responsibility of the Foro de laMujer, the Defensoria de la Mujer Indigena and the Secretaria
Presidencial delaMujer, established in response to the Peace Accords. However, women still
face discrimination in relation to wages and land ownership, and often do not even have identity
documents.*®

39. Some progress on discrimination against indigenous peoples has been made with the
establishment of the Consejo Asesor sobre Pueblos Indigenas, but its budget has remained very
low. The Presidential Commission has stated that discrimination remains pervasive and aims at
“the maintenance of economic, political, sociocultural and spiritual control over the indigenous
peoples’.*® Little progress has been made on the recognition of indigenous law, of indigenous
rights to land and their rights over the use and administration of natural resources on their
territories,”” with the justice system failing to resolve the claims of communities and individuals,
but rather criminalizing social conflicts over land and the use of natural resources.*®
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40. Interms of responsibility for water policy, the Special Rapporteur was concerned that this
did not seem to be apriority. Thereisno Ministry for Water, but responsibility is delegated to
municipalities. Although a Commissioner on Water was appointed in 2004, there is still no
national law on water, although such alaw was envisaged in the 1985 Constitution, as the draft
law was criticized by civil society and withdrawn from Congress. There is no national policy on
drinking water and irrigation, despite the fact that 55 per cent of the rural population still has no
access to drinking water.

41. Accessto health centresfor the treatment of malnutrition and related diseases also remains
problematic, although the Special Rapporteur was impressed to meet with Cuban doctorsin the
health centres, where vaccination and care is offered free of charge, and learned that
approximately 700 Cuban doctors staff over 100 public health centres, mostly in the highlands
and vulnerable urban communities, while over 600 Guatemal ans are studying medicine on
scholarship at Cuban universities.

B. United Nations specialized agencies

42. The mandate of MINUGUA, which oversaw the peace process under the astute guidance
of Tom Koenigs, ended in 2004. Today, the United Nations system is represented through its
specialized agencies, including the United Nations Development Programme (UNDP), FAO and
the World Food Programme (WFP). Issues of malnutrition, food security and agriculture are
high on the agenda of the United Nations agencies. The United Nations 2004 Common Country
Assessment for Guatemala and United Nations Devel opment Assistance Framework process
adopts a strong rights-based approach to the situation in Guatemala. It is particularly concerned
about the lack of fulfilment of the Peace Accords, persistent impunity, lack of accessto justice
and the lack of real progressin economic, social and cultural rights, as well as women’srights
and indigenous rights. OHCHR in Guatemala has taken up and very effectively promoted the
issue of the right to food, and the United Nations country team, especially WFP, United Nations
Children’s Fund and the World Health Organization have worked closely with the Government
to promote the new legal and policy framework, as well as implementing programmes linked to
food and nutrition security.

C. Non-governmental organizations and associations

43. Guatemala has a strong and vibrant civil society, made up of socia movements and NGOs
fighting for human rights, including the right to food. The key concern of most of the
organizations with which the Special Rapporteur met, is the intensification of therisein

forced evictions and the criminalization of peasant protests. They have recorded 30 forced
evictions with no due process since the beginning of 2005, with a disproportionate use of force
that has resulted in at least 30 deaths. Many were particularly concerned about the general
criminalization of the peasant movement and human rights defenders, seeing arisein the arrest
and detention of peasant leaders. Many organizations aso called for better participation and for
prior, informed consent on development policies and exploitation of indigenous lands for mining
concessions. They denounce exclusionary development where local populations receive no
benefit from the exploitation of Guatemala' s natural resources. Bishop Alvaro Ramazzini, for
example, has called for 50 per cent of the profits of gold mining to be returned to Guatemal a,
arguing that Guatemala s gold revenue should be spent on social services for the local
indigenous populations. Many organizations were concerned that current Government



E/CN.4/2006/44/Add.1
page 17

programmes to fight hunger tended to be assistencialist and did not address the root of

the problem. They see the model of export-orientated agriculture based on coffee and
non-traditional exports as threatening traditional food security, and were concerned that the
negative impacts of liberalization would be intensified with the passing of the Central American
Free Trade Agreement (CAFTA).

V. MAIN FINDINGS AND CONCERNS
A. Progressiverealization of theright to food

44. Under the right to adequate food, the Government of Guatemalais required to ensure the
progressive realization of the right to food over time, to the maximum of its available resources.

45. The Specia Rapporteur welcomes the positive progress made in reducing poverty and
malnutrition over the 1990s.*° However, the Special Rapporteur was concerned that these gains
appear to have been made mostly amongst the better off, with a widening gap between rich and
poor.® He was also concerned by signs of regression since 1998, with both chronic malnutrition
increasing (from 46.4 to 49.3 per cent between 1998 and 2002°%) and the levels of extreme
poverty rising (from 15.7 to 21.5 per cent between 2000 and 2002), particularly in rural areas.>
FAO statistics suggest a serious increase in levels of undernourishment, from 16 to 24 per cent
between 1990/1992 and 2000/2002.>® Broader social indicators are also deteriorating, with
Guatemala falling from rank 117 to 121 on the UNDP Human Devel opment Index between 1999
and 2004. The Special Rapporteur believes that this amounts to aregression in the realization of
the right to food.

46. The Specia Rapporteur was concerned that Guatemala is not using the maximum available
resources to fight hunger. Despite commitments in the Peace Accords to raise social spending to
12 per cent of the expenditure as a percentage of GDP, Guatemala till has one of the lowest
levels of socia spending in Latin America, with less than 5 per cent of the budget spent on social
services, and only 1.5 per cent on health and nutrition.®* As MINUGUA has reported “One of
the main limitations has been the chronic lack of Government funds, linked to the refusal by
economic elites to pay higher taxes to finance an expansion in State services benefiting primarily
the poor”.>> The current tax system is regressive, imposed largely through consumption taxes
such as VAT which is charged even on basic food staples. The “Fiscal Pact” signed in 2000
brought hope, but has not been realized.

B. Violationsof theright to food

47. Under its commitment to the right to food, the Government undertakes obligations to
respect, protect and fulfil the right to food, without discrimination, but the Special Rapporteur
was concerned by reports of persistent violations of the right to food, some examples of which
are outlined below.

For ced evictions by State agents

48. Itisreported that more than 31 evictions occurred in the first six months of 2004, over half
of which were violent.*® In the case of the Nueva Linda farm (Champerico, Retalhuleu), it
isaleged that on 31 August 2004, while some officials were negotiating a peaceful evacuation
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with the representatives of 22 communities who occupied the land three years ago, the Civil
National Police intervened violently, leaving 9 dead, over 40 injured and 13 detained, as well
as the destruction of the communities’ crops and houses.> In another case recorded at

El Maguey farm (Fraijanes), it is alleged that a group of 86 peasant families has been
forcibly evicted from their land by the police and the army on several occasions over the last
two years, with their crops and irrigations system destroyed, despite the recognition that they
own the land in a Governmental Agreement dated 7 April 2003 and a Constitutional Court
decision dated 4 May 2004.%®

Expropriation of land of indigenous communities by third parties

49. Thehistorical expropriation of land from indigenous communities was exacerbated during
the conflict and continues today. Even with CONTIERRA supervision and local records of land
ownership, the right to land of indigenous communitiesis consistently violated. In one case at
La Perla farm (Quiché), it is aleged that the landowner extended his farm, under the repression
of the army and paramilitary during the conflict, into the 2,200 hectares that are recorded in the
local property registry as belonging to two indigenous communities (Sotzil and [lom). Despite
being recognized by CONTIERRA, the situation of the indigenous families has not improved
and their land tenure remains insecure. Aswell as living under constant threat of violent
eviction, they lack access to adequate food, water, health and education.

Impunity for violation of labour rights

50. Violations of labour rightsin the Labour Code by powerful patrones persist with impunity.
During his visit, the Special Rapporteur met with hundreds of agricultural workers on large
estates, including San Geronimo, La Doble Cota, Carolina, Alabama Grande and Las Delicias
farms, who were waiting for an administrative or judicia decision that will require employersto
pay unpaid wages. The workers were living a precarious existence that threatens their right to
food. In one case, at the Nueva Florencia farm (Colomba, Quetzaltenango), it is alleged that in
1997, immediately after having founded a union, 32 male and female workers were dismissed
from the Nueva Florencia farm, without compensation. After seven years of legal proceedings,
and despite two final decisions of the Constitutional Court in 2000 and 2003 ordering the
reincorporation of the workers and the reimbursement of their unpaid salaries, the workers and
their families are still without work.®

Exclusionary development and repression of peaceful protest

51. Demonstrations against exclusionary development are often met with violent repression
that can amount to violations of the right to food. For example, in the long-standing, unresolved
conflict over the construction of the Chixoy Dam, it is alleged that between 1980 and 1982,

440 persons of the Rio Negro community were brutally murdered and indigenous communities
were forcibly evicted, their land, crops and housing destroyed for the dam construction. After
persistent peaceful protests, an agreement was finally reached on 8 September 2004 between the
Government, the Human Rights Ombudsman and the electricity company to negotiate
compensation for indigenous communities and to provide the remaining community living near
the dam with free running water and electricity. However, this agreement was suddenly voided
when the electricity corporation presented aformal complaint against members of the
dam-affected communities for participating in the protest, calling this an “activity against
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national security”. In another example, the army and police were aso used against indigenous
populations during a blockade of trailers carrying milling cylinders for Glamis Gold’'s Marlin
mine in the western department of San Marcos, and led to the killing of Raul Castro Bocel and
Miguel Tzorin Tuy on 11 January 2005. Indigenous communities allege that the Government
granted a mining licence to the corporation for the exploitation of a gold mine on their land
without seeking their free and informed consent, and are concerned that their right to water and
right to food will be violated by the open-pit cyanide leaching process of the gold mining that
will poison drinking and irrigation water. During demonstrations against CAFTA in

March 2004, the army and the police employed tear gas, water cannons and rubber bullets,
causing at least one death (Juan Lopez Velasquez on 14 March 2005%%).

C. Obstaclesto therealization of theright to food

52. Intermsof per capitaincome, Guatemalais a comparatively rich country and the
persistence and level of chronic hunger is absurd. The Special Rapporteur believes that there are
anumber of key obstacles to the realization of the right to food in Guatemal a.

53. Thefirstis Guatemala’ s model of exclusionary development that has concentrated wealth
and power in the hands of asmall elite. This persiststoday, given the continued resistance of
powerful groups to structural change envisaged in the Peace Accords, particularly in relation to
key structural issues of land, labour, non-discrimination and fiscal reform. The failure to resolve
the land question, including “land-grabbing” during the war and the historical inequities of land
ownership, aswell asthe failure to resolve the issues of the cadastre, individual and collective
land titles, restitution and redistribution of land will continue to be a serious obstacle to the right
to food. Market-based land reform does not appear to be adequate to redress extreme inequality
and the unjust, historical expropriation of the land. The Special Rapporteur was concerned by a
perception amongst the elite that the indigenous people are “ stupid” for claiming their land.
Discrimination against indigenous peoples and against women, reflected for example in
inadeguate labour rights, also continue to be serious obstacles.

54. A second serious obstacle to the right to food is persistent impunity for violations of
human rights, and the lack of equality before the law for Guatemala’ s people, evident in the
unequal protection of land and labour rights of peasants, in discrimination against indigenous
peoples and in the criminalization of social protest. For example, while the non-payment of
salariesto workersis classed as a minor misdemeanour, social protest and land occupation is
considered a crime and the full force of the law is brought down on peasants and indigenous
populations. There remains atendency to privilege the interests of the economic elite over those
of the majority of people, as seen in the policy of forced evictions which put a higher priority on
defending private property than on defending the right to life and the right to food.

55. Themodel of export-orientated agriculture has long been an obstacle to the realization of
the right to adequate food. Guatemala provides a clear example of how agricultural
modernization has created greater hunger and poverty, as peasants have been pushed off their
land to make way for large-scale plantations. Today, liberalization is devastating the remaining
peasants®® and the production of basic staple foods has been hit by competition from cheap
imports. Since 1990, the production of basic grains has declined nationall %/ while imports of
staple commodities have increased by 170 per cent over the same period.*® Only 20 per cent of
food isnow locally produced. While powerful interests in Guatemala may benefit from
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export-orientation and trade liberalization, the poor are finding it increasingly difficult to subsist,
particularly in a context of lack of alternative employment. The Special Rapporteur believes that
further free trade agreements, such as CAFTA, are likely to exacerbate the loss of livelihoods
and increase food insecurity for indigenous and peasant communities. One study of the possible
future impacts of CAFTA, suggests that while itsimpacts might be positive for urban areas, they
will likely be negative for rural households.** While there is a transition period envisaged for
rice and beans (15-18 years), there are concerns that yellow maize will displace the production of
white maize.

56. While the Special Rapporteur was impressed by the efforts of the current Government to
fight hunger, he was concerned by the lack of continuity between administrations, given the
limited four-year term of each Government. While each new Government spends time and
resources on new strategies and new laws, little timeisleft for concrete implementation. The
Specia Rapporteur therefore hopes that all the policies and laws being put in place in relation to
hunger and poverty will be maintained and implemented by the next administration. The current
Government is establishing long-term programmes, and aims to raise socia awareness of hunger,
so that the people will ensure the continuity of the programmes.

V. CONCLUSIONSAND RECOMMENDATIONS

57. The Special Rapporteur isvery encouraged by the commitment of the current
Government towards making theright to food a priority. However, heremains concerned
that child malnutrition is so high and morethan 60 per cent of Guatemalans survive with
an income that does not cover their basic food needs, preventing them from exercising their
right tofood. The Special Rapporteur therefore urgesthe full implementation of the new
legal and policy framework to fully realize theright to food of all Guatemalans, including
indigenous peoples. He believesthat this should be implemented within the framework of
the Peace Accords, promoting social justice, equity, participation and respect for human
rights.

58. The Special Rapporteur also makesthe following specific recommendations:

(@ Given thestuation of hunger and extreme poverty, the realization of theright
to food must become an urgent priority in Guatemala. Any violation of the right to food
should be considered to be fully justiciable under the new Law on the National System for
Food and Nutrition Security. In theapplication of thislaw by thejudiciary, violations
should be understood to include both de jure and de facto discrimination in access to food
and to the meansto obtain food, aswell as violations of the specific obligationsto respect,
to protect and to fulfil theright to food;

(b) Theright toland of indigenous communities must be recognized, and
communities should be protected from the forcible expropriation of their lands. Any
evictions that take place should be conducted in accordance with human rights law.
Impunity for violations of the right to food must be challenged, and all Guatemalans
should betreated equally beforethelaw. Legitimate peaceful protest should be per mitted
without repression. The detention and killing of peasant leadersand human rights
defenders should be stopped. The Government should adopt a policy to decriminalize
social and land conflictsand providetraining and toolsto the security forces, the
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Ombudsman and thejudiciary to deal with those conflicts within a framework that
respectstheright tofood. Theright to property should not be placed abovetheright to life
and theright to food;

(c) Thecommitmentsunder the Peace Accordstoward land rights, labour rights,
and fiscal reform should be fully implemented to promote a moreinclusive society based on
human rightsand social justice. Land rights, labour rightsand non-discrimination must
be fully respected;

(d) Racial discrimination against indigenous communitiesis not acceptable and
must be urgently addressed through a broad national campaign. “Land-grabbing” of
indigenous lands, asin the La Perla case, must be stopped;

(e) Pervasivediscrimination against women, particularly indigenous women, must
be addressed, and the rights of women must be recognized, including in the access to and
owner ship of productiveresources. The Labour Code should be amended to eiminate
discrimination against rural women;

(f) TheLaw on Land Registry should be implemented without delay and an
Agrarian Codeto regulate the access, use and tenure of land should be elabor ated, which
recognizes indigenous forms of land owner ship and respectstheright tofood. The
establishment of an agrarian jurisdiction for theresolution of land conflicts should become
thefirst priority of the Government, and must be given adequate funding and a mandate to
enforce law against land-grabbing. Thedraft water legidation should contain provisions
setting out institutional responsibility, establishing an institution for the resolution of
conflictsand providing redressfor victims of violations of theright to water. The Law on
Mining should be amended to ensur e protection of therights of indigenous people over
their natural resources, asprovided by I1LO Convention No. 169, and the mining policy
should bereviewed to bring it into accordance with human rights law;

(g) A special unit, with adequate human and financial resour ces, should be
established within the Office of the Human Rights Ombudsman to monitor therealization
of theright to food and the obligations of the State to respect, protect and fulfil theright to
food, asrequired by thenew Law on the National System for Food and Nutritional
Security. Better funding and protection should also be accorded to the human rights
institutions, including the Office of the Defender of I ndigenous Women of the Presidential
Commission for the Coordination of Human Rights Policies (COPREDEH);

(h) Workers rightsshould berespected, including theright of association, and the
national minimum wage should beincreased to cover the basic food basket;

(i) Participation of indigenous peoples should beincluded in theinstitutional and
policy framework for the fight against hunger, asit isalready in the Commission on Food
Security;

() Toovercomehunger and malnutrition, which are predominantly prevalent in
rural areas, a comprehensiverural development strategy should be agreed with all social
sectorsand put in place. Themodel of exclusionary development and export-orientated
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agriculturethat hascreated and is degpening extremeinequality in the owner ship of
resour ces must berever sed with a comprehensive strategy that directly improves food
security and access to resour ces, through the implementation of agrarian reform and the
promotion of investment in small-scale peasant agriculture;

(k) The*“National Policy on Food and Nutrition Security” should berevised to
ensurethat it reflectsthe obligations of the State to respect, protect, and fulfil theright to
food. Due consideration should be given to Committee on Economic, Social and Cultural
Rights general comment No. 12 on theright to adequate food and the FAO Voluntary
Guidelinesto Support the Progressive Realization of the Right to Adequate Food in the
Context of National Food Security;

(I) 1t should be ensured that the obligations of the Central American Free Trade
Agreement (CAFTA) are consistent with Guatemala’s human rights obligations. A full
study on the potential impacts of CAFTA should be carried out, and safety nets should be
established prior to measures being implemented, to protect the national production of
staple foods (including maize and beans) and theright to food of rural communities that
arelikely to be negatively affected, otherwise free trade will bring greater hunger;

(m) Theprogressiverealization of theright to food should be monitored as part of
the Government’s national policy. Indicatorsshould include not only statistics on
malnutrition, but also statistics on under nourishment, poverty and inequality and should
be linked to the Millennium Development Goals. | mplementation of policies and
programmes on food and nutrition should address the structural causes of hunger and
poverty, and should take care not to create aid dependency or “clientelistic” relations;

(n) Finally, the Special Rapporteur recognizesthe important progressthat isbeing
made by the current Government in itsfight against hunger and malnutrition. The Special
Rapporteur isparticularly supportive of the Government of Guatemala’'s efforts
to catalyze action at the international and regional levels, including through the
Latin America Conference on Chronic Hunger within the context of the Millennium
Development Goalsthat was held on 11 and 12 September 2005 and which launched a new
campaign for Hunger-free Latin America by 2020.
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