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Pe3rome

[To mpurnamenuto npaButenbcTBa Henana PaGouas rpymnmna mo HaCUICTBEHHBIM WIIH
HeZ00POBOJIBHBIM HCYE3HOBEHHAM TIoceTHI1a cTpany 6-14 nexadbpst 2004 roga. PaGouas rpynma
onu1a penacrasiiena [Ipencenarenem-noknagunkom CtuseHom [Jx. Tyne u uienom Pabouei
rpynnsl Caiienom Pamxaiie Xopacanu. llens moe3nku 3aKi0odanach B TOM, 9TOOBI 0OCYTUTh
COOOIICHHUS O CITydasx HeAOOPOBOIBHOTO MITM HACHIILCTBEHHOTO HCYE3HOBEHUS, KOTOPHIE OBLITH
IIOJIyY€HBI U IPENPOBOXKAEHBI Paboueil rpynmnoii npasutenbcTBy Hemana, u npoanain3upoBaTh
MOJIOKEHUE C UCUe3HOBEHUAMH Jinll B Hemasie ¢ yueToM MexAyHapOJAHBIX CTaHAAPTOB B 00JIaCTH
npaB yenoBeka. [Ipockba 06 opraHu3anuy Moe3aKku Oblia 00yCIOBIIEHA 3HAYNTEILHBIM
YBEJITUYCHUEM YHCIIA CITy4YaeB HACUIIbCTBEHHBIX UCUE3HOBEHHUM, O KOTOPBIX OBLIO COOOIIIEHO
PaGoueii rpymme 3a nocieaHue ABa roja.

[Heneranus Bcrperuiack ¢ Ero BenmmuectsoM koposiem ['esiHenipa bup bukpamowm Illax
JleBOM U ApYTrMMHU BBICOKOIIOCTABIEHHBIMH JTOJKHOCTHBIMHU JIMIIAMH [TPaBUTENILCTBA, CYJEOHBIX
OpPraHOB ¥ BOCHHBIMH, 4 TAKXKE C NIPEICTAaBUTEISIMUA HEIIPABUTEIIbCTBEHHBIX OpraHU3alNi,
POJCTBEHHUKAMHU MCUYE3HYBIIHX JIUIL M TIPEJICTABUTEISIMUA MEKYHAPOJIHOTO COOOIIECTBA B
Henane.

Bce cropons! uapopMupoBanu Pabodyro rpymimy o maryOHbIX TOCIEICTBUSX BHYTPECHHETO
koH(prkTa B Hemane. PaGouas rpymma oTMeTHIIa KpaitHe CII0KHYIO CUTYAIUI0, B KOTOPOI
HaxouTcs HaceneHue Hemana u ero Biactu. Bce yuyacTHUKH, C KOTOPBIMH BCTPEUYATHCH
npeactaBuTen Pabouelt rpyniel, HEOAHOKPATHO TOBOPUIIH O KECTOKOCTSX MAOUCTOB. XOTS
9Ta nH(pOpPMAIHSI UMEeT BAXKHOE 3HAUCHHE JUISI IOHUMAHWUS YCIIOBUH, B KOTOPBIX IMPOXO/IMIIA
muccus Paboueit rpynnel B Henman, ee MaHaT orpaHu4YeH MEXIyHAPOIHBIMU TTPABOBBIMHU
00s13aTeNIbCTBAMH T'OCYJapCTBEHHBIX opraHoB Hemnana B cdepe npas yenoBeka. Bmecte ¢ Tem
ATO HUKOUM 00pa3oM HE yMaJIIE€T HACYIIHYI0 HEOOXOAUMOCTh COOJIIOCHUSI MAaOUCTaMHU
MEXTYHAPOIHBIX 00s3aTENIbCTB M0 TYMaHUTAPHOMY MPaBY U 00ecTiedeHus PU3NIESCKOM

HCITPUKOCHOBCHHOCTHU CBOUX COrpakKJaH, ¢ TEM YTOOBI YMCHBUINUTD UX CTpaJdaHUA.

HcuesnoBenus B Henane cerogHs MUpoOKO pacIpOCTPaHEHbl; MPUMEHEHHUE 3TON IPAKTUKHU
MOBCTAHIIAMHU U3 YMCJIa MAOMCTOB M COTPYTHUKAMH HENAIBCKUX CHJI O€30MaCHOCTH HOCUT
IIPOU3BOJILHBINA XapakTep. BUHOBHBIE OJIB3YIOTCS MOJUTUYECKON U IIPABOBOU
6e3Haka3aHHOCTHIO. [loapoOHBIE COOOIIEHNS, TOTyUYEeHHBIE U3 MHOTUX CEIbCKUX PailOHOB,
CBUJIETEIBCTBYIOT O TOM, YTO MacITa0bl 3TOTO SIBJIEHUS HeloolleHnBatoTed. [lpu aToM nmoutu
IIOBCEMECTHO FOBOPHUTCS O CBOETO POJia 00CTAaHOBKE BCEOOILETo CTpaxa, KOrja IepeBEHCKUE
KHUTEJH MMAaHNYECKU 00TCs coo0IaTh 00 HCUE3HOBEHUAX U3-32 BO3MOXKHBIX PETIPECcCUil CO
CTOPOHBI CHJT 6€30I1aCHOCTH WJIM TIOBCTAHIIEB U3 YMCIIa MAOMCTOB. BO MHOTHX ciydasx
POJICTBEHHUKH, KOTOPHIE UAYT B PACIIONOKEHHE apMEHCKUX MOIPa3IeICHUI ISl TOTO, YTOOBI
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Y3HAThb O cyz[L6e CBOUX POIAHBIX, CaAMH ITOABCPrarOTCA JOIIpOCaM C ITPHUCTPACTUCM. Bo muornx
CEMBAX MCYC3JIU IO HCCKOJIBKO YCJIOBCK.

6.  PaGouas rpymma peKkOMEHIYET cieayloliee:

a)  KaK MOXXHO CKOpee BHECTH IOIPABKH B YTOJIOBHOE 3aKOHOaTeNbCTBO Henaina,
C TeM 4TOOBI KBaTHU(HUIIMPOBATH B HEM HACUIILCTBEHHOE MJIM HEOOPOBOJIEHOE
MCUE3HOBEHHE B KQUECTBE OT/IEIBHOTO MPECTYIICHHS;

b)  u3MeHuTH 3aKOH 00 APMHUU, BKIIIOYHB B HETO TOJ0KEHHUSI O TOM, YTOOBI
COTPYIHUKH CHJI 0€30MTaCHOCTH, OOBHHSIEMBIC B HACWJIBCTBEHHOM WJIA HE0OPOBOJIEHOM
MCYE3HOBEHUH TPAKIAHCKUX JIUI, CYJIUIUCH TOJIBKO TPaXIaHCKUMU Cy/IaMH; 3TY
MONPABKY TaKXe CJIeIYyeT PaCIpOCTPaHUTh Ha YOUNCTBA U U3HACUIIOBAHUS TPAXKIAHCKHUX
JIUI], COBEPILIEHHBIC COTPYTHUKAMHU CUJI 0€30TTAaCHOCTH; KPOME TOTO, HE JIOJDKHO JIENIAThCS
HUKaKUX TO0OJaXKeK B CBSI3U C MPECTYIICHUSAMH, MPEOJIOKUTEIHHO COBEPIICHHBIMU
COTPpYAHUKAMH CHJI O€30MTaCHOCTH B OTHOIIEHUU TPAXKIAHCKUX JIUI] B XOJI€ BOCHHBIX

onepauuii;

C)  BOOPYXEHHBIM CHJIaM CJIEAyeT 00OHAPOJI0BATh BCCOOBEMITIOIINE U TTOJTHBIC
JAaHHBIC, BKJIKOYadA JIFOOBIE TUCHhMEHHBIE peumcHusd O JIFOOBIX BOCHHBIX TpI/I6YHaJ'IaX 3a
NoCJIeTHUE JIBA T0J1a, U TIPUAEPKUBATHCS dTOW NpakTUKU B Oynymem; ['enepambHOMY
CyJZlbe-aJIBOKaTy cieayeT obecrneunBarh 0ojee cTporoe cyie0HOe npecieJoBaHue
BOCHHOCITYKaIllnX, O6BI/IH$ICMI>IX B COOTBCTCTBHUHU C CYHICCTBYIOIINUM 3aKOHOJATCIILCTBOM B

MOXUICHUH UJIM NbITKAX paX1aHCKUX JIUII,

d) mnpaButenscTBy Hemana u cunam 6e3omacHoctd Henasna - oGecrnieuuTsb
COCTaBJICHUE OOIIEIOCTYITHBIX, ITOJIHBIX, TOUYHBIX M MIOCTOSTHHO OOHOBIISIEMBIX CITUCKOB
3a/IepXKaHHBIX JIUIl, 00eCIeYnBasi K HUM JOCTYI CeMel 3aJIep>KaHHBIX U TPaXTaHCKUX
BJIaCcTEM, BKJIFOYasi HalmoHanbHyI0 KOMUCCHIO T10 MTpaBaM 4esioBeka. B 3Tux cnuckax
JOJIKHA CO/Iep KaThess MHMDOpMAIHS O 3aCPKAHHBIX JTUIaX, HAXO/ISIIAXCS B
o(HIHANBHBIX IIEHTPAX COAEPKaHUsI 1Mo cTpakell (Harmpumep, B CyHIapuKaie) u B
HeO(UIIUATBHBIX MECTAaX COJICPKAHUS MO CTPaXeH, TaKUX, KaK MECTa PaCIoI0KEeHUS
apMeNCcKHUX YacTeil. DTH CIUCKU JTOJKHBI COCTABIATHCS HA MECTHOM YPOBHE U
BKITIOUATHCS B HAIIMOHAIBHBINA PETUCTP, B KOTOPOM JIOJKHBI YKa3bIBaThCS (DaMUITUU U

MECTa COACPIKAHUSA MO CTpanceﬁ BCEX 3a1CPXKAHHBIX,

€)  BepxoBHOMY Cyay HEOOXOAUMO PACCMOTPETH BOIPOC O 00Jiee aKTHBHOM
IMPUMCHCHUHN CBOUX HECOTHEMIICMBIX KapaTCIbHBIX IIOJIHOMOYHII B HEJIAX NPUBJICUCHUA K

OTBCTCTBCHHOCTH U HAKAa3aHM A JOJDKHOCTHBIX JIMII, JAKOIMMX JIOXXHBIC IIOKAa3aHUs B CYIC,
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f) MNpaBUTCIbLCTBY Hemana CJIeAyeT HE3aMCAJIUTCIIbHO OTMCHUTD Vka3 o
MMpeCCUCHNHA TCppOpHCTquCKOﬁ u HO,HpBIBHOﬁ JCATCIbHOCTU U HAKa3aHUU 3a HEE,

g) [OpaBUTEIbCTBY M CHJIaM OE30MACHOCTH CJIeyeT 00eCeUnTh 3alUTy
NPaBO3AIIMTHUKOB OT MPECIEIOBAHNHN, KaK TOTO TpeOyeT MEeKAyHapOIHOE TIPABO;

h)  mpaBUTENbCTBY CleqyeT MpHUIaraTh BCE yCUIIUS JUIS YKPEIICHUS POJIH
Komuccuu no npaBam yesnoBeka U COJIEHCTBUS €€ paboTe; KpOMeE TOro, IPABUTEILCTBY
clieyeT 1oOUBaThC MMPEEMCTBEHHOCTH AEATEIbHOCTH WieHOB Komuccun naxe B
OTCYTCTBHE NPOLIEAYPHI PErYIISIPHBIX MAPIAMEHTCKUX HA3HAYCHUH;

1) HannonansHO#M KOMUCCHY IO TIpaBaM YeIOBEKA CIEAYeT MPEA0CTaBUTh
OecpensITCTBEHHBIN JOCTYI KO BCEM MECTaM COAEP>KaHUsl O] CTPaKeH, BKITIOYasi BCe
pacIooKeHus apMeNCKUX yacTel, 6e3 mpeIBapUTEIbHOTO YBEAOMIICHUS WIN TTOTYYSHUS
paspenieHus;

j)  JemaprameHTy ornepaiuii o HojAepKkaHiio Mupa OpraHu3aiuu
O6benuHenHblx Hanmii cineyer mpoaHaiu3upoBaTh BOZMOXKHOCTh OyyILIEro y4acTus
HEMaJbCKUX CHJI 0E30MaCHOCTH B MHUCCHSIX T10 MOIepkaHuio Mupa Opranuzanum
OO0benuHeHHBIX Harmii, O1leHHB 11e71eco00pa3HOCTh TAKOTO YYaCTHsI ¢ YI€TOM Mporpecca,
JIOCTUTHYTOTO B JIEJI€ COKpAIllEHUsI KOJIMYECTBA MCUE3HOBEHUH U IPYTUX CIIydacB
HapyIICHU IPaB YeJI0BEKa M0 BUHE HETAIbCKUX CHJI O€30MacCHOCTH, U 3apyUUTHCS
cozeiictBueM BepxoBHOT0o KoMuUccapa 1Mo rnmpaBaM 4ejoBeKa ¢ 1eIbio 0030pa
JIOCTUTHYTOTO Mporpecca.
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I ntroduction

1.  Attheinvitation of the Government of Nepal, the Working Group on Enforced or
Involuntary Disappearances visited the country from 6 to 14 December 2004. The Working
Group was represented by the Chairman-Rapporteur, Stephen J. Toope, and Working Group
member, Saied Rajaie Khorasani. The purpose of the visit was to discuss the cases of enforced
or involuntary disappearance received and transmitted by the Working Group to the
Government of Nepal and to examine the situation of disappearancesin Nepal in the light of
international human rights standards, especially the Declaration on the Protection of All Persons
from Enforced Disappearance, adopted by the General Assembly in resolution 47/133

of 18 December 1992. A significant increase in the number of cases of enforced disappearances
reported to the Working Group during the past two years led to the request for avisit.

2.  Thedelegation held meetings with His Mg esty King Gyanendra Bir Bikram Shah Dev, as
well as with the Prime Minister, the Chief Justice of the Supreme Court, the Foreign Minister,
the Chief of the Army Staff, the Chief of Staff of the Royal Nepalese Army, the Judge Advocate
General of the Royal Nepalese Army, the Attorney-General, the Inspector General of Police,
members and the Secretary of the National Human Rights Commission, the National Director of
the National Human Rights Promotion Centre of the Office of the Prime Minister, the Chair of
the Investigative Commission on Disappearances, representatives of many non-governmental
human rights organizations from across Nepal, relatives of the disappeared, the Nepal Bar
Association, legal experts, journalists, and representatives of the international community in
Nepal. Owing to time constraints, the Working Group held all meetings in Kathmandu.
However, funding was provided for non-governmental organization (NGO) representatives from
the regions to travel to meet with the delegation to present their concerns. The Working Group
received written information from numerous NGOs during the visit. The delegation also visited
the Kathmandu Central Jail and the Sundarijal Detention Centre. At the end of the visit, the
delegation held a press conference in Kathmandu.

3. During thevisit to the Kathmandu Central Jail and the Sundarijal Detention Centre,
reguests to meet with specific detainees who had been the subject of cases of disappearance
submitted to the Working Group were granted. This contributed to the clarification of the
whereabouts of the persons concerned. In addition, the Royal Nepalese Army provided new
information that could lead to the clarification of 52 cases under consideration by the Working
Group. The Working Group was also provided with copies of press releases concerning the four
reports of the Investigative Commission on Disappearances.

4.  TheWorking Group was informed by all parties of the damaging effects of the internal
conflict in Nepal. The Working Group recognized the extremely difficult situation faced by the
population of Nepal and by its State authorities. Atrocities committed by the Maoists were
frequently mentioned to the Working Group by all interlocutors. While thisinformation is
important in order to understand the context of the visit of the Working Group to Nepal, the
mandate is restricted to the international human rights law obligations of the State authoritiesin
Nepal. Thisin no way reduces the urgent need for the Maoists to respect international
humanitarian law obligations and the physical integrity of their fellow citizens, to reduce their
suffering.
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5.  Thedelegation expressed its gratitude and recognition of the full cooperation of the

Nepal ese authorities in ensuring that all meetings requested were held and that al discussions
took place in an open and constructive manner. The delegation expressed its appreciation for the
assistance of the Government of Nepal in providing information towards the potential
clarification of cases.

6. Thedelegation would also like to thank the United Nations Resident Coordinator and the
United Nations Development Programme (UNDP) office in Nepal for the excellent logistical and
organizational support provided in connection with the mission. The Working Group was also
deeply impressed by the level of professionalism and commitment exhibited by members of
Nepalese civil society, and expresses its thanks to those NGOs with which it met.

I. GENERAL OBSERVATIONS

A. Purposeof thevisit

7.  Thedramatic risein the number of enforced or involuntary disappearances and other
human rights violations in Nepal have raised concernin Nepal and among the international
community during the last two years. The human rights situation in Nepal has been deteriorating
since the start of the conflict between the Government and the Communist Party of Nepal
(Maoist) (CPN-M) in 1996. However, arapid escalation in the number of disappearances
followed the breakdown of a ceasefire agreement on 27 August 2003. In addition to enforced or
involuntary disappearances, there has been an increasing number of reports of aleged
extrgudicia executions, arbitrary arrests and torture.

8.  After the breakdown of the ceasefire in August 2003, the Acting High Commissioner for
Human Rights, as well as independent experts of the Commission on Human Rights, made
several public statements regarding the situation in Nepal. They expressed their profound
concern over the worsening human rights situation in Nepal due to the intensification of the
conflict. In astatement on 14 July 2004, eight independent experts, including the Chair of the
Working Group, indicated that since the beginning of 2004, they had transmitted 146 urgent
appeals and other communications to the Government of Nepal regarding reported human rights
violations. At the sixtieth session of the Commission in 2004, in a Chairman’s statement on
human rights assistance to Nepal, the Commission expressed its concern at the human rights
situation since the collapse of the ceasefire in August 2003, and at the growing number of
civilian victims as aresult of continuing violence.

9. Themaority of the 267 outstanding cases of disappearances reported to the Working
Group occurred between 1998 and 2004 in the context of counter-insurgency operations
launched by security forces against members and supporters of the CPN-M. Since the
breakdown of the ceasefire in August 2003, the Working Group has transmitted more

than 150 cases to the Government of Nepal. The cases of disappearances were reported to have
been carried out by security forces personnel, often in civilian dress. Profiles of the reported
victims included women, students, businessmen, farmers, workers, awriter, a government
employee, journalists and human rights defenders.
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B. Background

10. Nepa issituated in the south of Asiabetween Chinaand India. Thetotal area

is 147,181 km? and the population is 25.7 million, with a2.23 per cent growth rate.

With 42 per cent of its population living below the poverty line and a per capitaincome

of US$ 230, Nepal is among the poorest and |least developed countriesin the world.
Twenty-six per cent of women are literate, compared with 62 per cent of men. Agriculture and
tourism have been the mainstays of the economy. Financial support from the international
community has become more important following the decline in tourism due to the internal
conflict.

11. Following the end of the Ranaregimein 1951, Nepal had an elected multiparty parliament.
In 1960 King Mahendra Bir Bikram Shah Dev suspended parliament and introduced the
“partyless’ Panchayat system. After many yearsin illegal opposition, in 1989 political parties
led a movement to restore democracy, which eventually resulted in abolishing Panchyat rule, and
multiparty democracy was restored in 1990. Since then, Nepal has seen 14 changes of
Government and ongoing political instability. In May 2002, King Gyanendra Bir Bikram Shah
Dev, at the recommendation of Prime Minister Sher Bahadur Deuba, dissolved the House of
Representatives and scheduled elections for 13 November 2002. The Prime Minister
recommended to the King to put off the elections by a year because of the Maoist violence.

In October 2002, the King issued an order under article 127 of the Constitution relieving Prime
Minister Deuba of his post for his“incompetence” in not being able to conduct general elections
on the stipulated date, and dismissing the Council of Ministers. Since that time, the political
situation has become increasingly unstable. Elections have not been held, reportedly because of
the internal security problem caused by the insurgency. In May 2003, the five main political
parties' began a campaign for the reinstatement of the parliament. In April and May 2004
thousands of people took to the streets of Kathmandu in daily protests. In response to these
protests, Prime Minister Surya Bahadur Thaparesigned on 7 May 2004. Sher Bahadur Deuba
was reappointed to the post of the Prime Minister on 3 June 2004. A coalition Government,
consisting of several leading political parties, was finally formed on 5 July 2004. Elections have
not yet been held and the parliament remains dissolved. Given the intensified conflict between
the security personnel and the CPN-M and the weak civilian authorities, much depends upon
dealing with the insurgency at a political level, and in reaching a political compromise that
allows for the full implementation of the democratic Constitution. Otherwise, the country’s
future remains uncertain.

12. The CPN-M declared its so-called “people’ swar” in February 1996. Since then, the armed
conflict in Nepal has resulted in many human rights violations, including enforced
disappearances alegedly carried out by Nepal ese security forces. Atrocities committed by the
Maoists are also widely reported. While the Government had deployed the police in response to
the insurgency early in the conflict, it launched an intensified security operation in 1998. Three
rounds of peace talks between the Government and the CPN-M took place from December 1999
to 2003 and ended without reaching an agreement. The CPN-M unilaterally left the second
round of peace talksin November 2001, and a state of emergency was declared. The Royal
Nepal Army (RNA) was then deployed throughout the country and the controversial Terrorist
and Disruptive Activities Ordinance was issued. According to the Constitution, the RNA can be
mobilized only after the King's approval on the recommendation of the National Security
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Council, comprised of the Prime Minister, the Defence Minister and the Chief of Army Staff of
the RNA. Since the breakdown of the ceasefire in August 2003, fighting between the two parties
has resumed with renewed intensity and there has been an escalation in reports of human rights
violationsin Nepal. In November 2003, the Armed Police Force, the Nepal Police and the
National Investigation Department were placed under the unified command of the RNA. The
effects of the Maoist insurgency have reached all regions of the country.

13. Nepal is party to six of the seven major international human rights instruments, including
the International Covenant on Civil and Political Rights (ICCPR) and its two Optional Protocols,
and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. In March 2002, the Government of Nepal sent a notification to the
Secretary-General of the United Nations derogating from its obligations in accordance with
article 4 (3) of ICCPR. In November 2002, the Government notified the United Nations that the
state of emergency had been lifted. Nepal has not made a further declaration of derogation under
ICCPR. The Human Rights Committee in its concluding observations on Nepal’ s periodic report
in 1994 stated that article 115 of the Constitution would permit derogations contravening the
State party’ s obligations under article 4 (2) of ICCPR (CCPR/C/79/Add.42, para.9). Nepa has
also ratified the four Geneva Conventions of 12 August 1949. Nepal has not issued a standing
invitation to the special procedures of the Commission on Human Rights. Under the Nepal
Treaties Act 2047 (1990), in cases where there is a divergence between national law and
international treaties to which Nepal is a party, the provisions of the treaty are to be applied.
However, this does not include the Constitution.

14. Under the UNDP coordinated project, “ The capacity development of the National Human
Rights Commission of Nepal”, the Office of the High Commissioner for Human Rights
(OHCHR) provides technical assistance and two international advisers to the National Human
Rights Commission of Nepal. The post of OHCHR Senior Human Rights Adviser was created
in March 2003 following arequest for support from the United Nations Resident Coordinator to
the United Nations Country Team (UNCT). An Inter-Agency Working Group on Protection was
established in August 2004, which is led by the Senior Human Rights Adviser, in order to
analyse protection information, develop a comprehensive protection strategy and provide
recommendations to the Resident Coordinator and UNCT on appropriate responses and
interventions. A memorandum of understanding between the OHCHR and the Government of
Nepal concerning technical assistance to the National Human Rights Commission was signed in
December 2004.

C. Padlitical and constitutional context

15. Nepa isaHindu kingdom and a constitutional monarchy. Under the Constitution of 1990,
the parliament consists of a House of Representatives and a National Council. Executive powers
are vested in the King and the Council of Ministers. The direction, supervision, and conduct of
the general administration of the country are the responsibility of the Council of Ministers.
While the King has a duty to protect and abide by the Constitution, the Constitution also states
that no question shall be raised in any court about any act performed by the King, and the King
remains the supreme commander of the Royal Nepal Army and the National Defence Council.
The King can declare a state of emergency, during which fundamental rights, with the exception
of the right of habeas corpus, may be suspended. Under article 127 of the Constitution, if any
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difficulty arises in connection with the implementation of the Constitution, the King may issue
necessary orders to remove such difficulty and such orders shall be laid before parliament.

16. The 1990 Constitution contains severa provisions for the protection and promotion of
human rights. Article 25, paragraph 4, affirms that one of the main responsibilities of the State is
to promote general welfare by making provisions for the protection and promotion of human
rights, by maintaining tranquillity and order in the society. Part 3 (arts. 11-23) guarantees a
range of fundamental rights including press and publication rights, rights regarding criminal
justice and the right not to be held in preventive detention, and the right to a constitutional
remedy. Article 14, paragraph 6, states that a person arrested or detained in custody shall be
produced before ajudicial authority within 24 hours after arrest. Part 12 of the Constitution
establishes the Commission for the Investigation of Abuse of Authority (CIAA), which may
conduct inquiriesinto or investigations of improper conduct or corruption by a person holding
any public office, except officialsin relation to whom the Constitution separately provides for
such action and officials who are to be prosecuted under the Army Act. The Chief
Commissioner and other commissioners of the CIAA are appointed by the King on the
recommendation of the Constitutional Council.

17. Thejudicial system of Nepal consists of the Supreme Court, 11 courts of appeal

and 75 district courts. The King appoints the Chief Justice upon recommendation of the
Constitutional Council and other judges upon recommendation of the Judicial Council. Under
the Constitution, Nepal’ sjudiciary has the right of judicial review and islegally separate from
the executive and legidative branches. The Supreme Court has the power of judicial review to
adjudicate the constitutionality of any law upon a petition by acitizen, and the power to issue
orders and settle disputes concerning the enforcement of fundamental rights.

18. The National Human Rights Commission (NHRC) was established in 2000 as an
independent and autonomous statutory body under the Human Rights Commission Act 1997.
The main functions of the NHRC include conducting inquiries and investigations into cases of
human rights violations, reviewing provisions of the Constitution and other prevailing laws for
the protection of human rights, studying international human rights instruments and making
necessary recommendations for the effective implementation of such provisions.

19. The NHRC hastaken initiatives for the peaceful solution of the conflict between the
Government and the CPN-M. A draft Human Rights Accord was developed by the Commission
after consultations with the Government and the CPN-M, but the document remains unsigned.
The NHRC issued alist of recommendations to both the Government and the CPN-M on
minimum immediate steps for human rights protection, on 10 March 2004 and 27 May 2004.

20. In November 2004, the NHRC set up ateam to work on the issues of disappearances under
the Protection Unit. They receive individual complaints and carry out follow-up, investigations
and visits to detention centres or military barracks. However, they cannot visit detention
facilities without prior notification. The NHRC reportedly has received reports of more than
1,600 cases of enforced disappearances.

21. ThePrime Minister established the Investigative Commission on Disappearances on 1 July
2004 to determine the status of reported disappearances. The Commission was established
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following demands by relatives on hunger strikes and in accordance with the Government’s
“commitment on the implementation of human rights and international humanitarian law” of

26 March 2004 (see paragraph 23). The Commission, consisting of representatives of the Police,
the Armed Police, the Defence Ministry, the National Investigation Department and the Home
Ministry, is chaired by the Joint Secretary for Home Affairs. The Commission has issued four
reports with information about the status of 320 persons. 24 people in the August report,

54 people in the September report, 126 people in the October report, and 116 people in the
December report. The mandate of the Commission has been renewed three times for short
periods. Following its fourth report, issued on 13 December 2004, the mandate of the
Commission was extended for two months.

22. A Human Rights Promotion Centre was established in the Office of the Prime Minister
in 2003. The Centre coordinates a wide range of human rights-related activities of the
Government.

23.  On 26 March 2004, then Prime Minister Surya Bahadur Thapa announced a 25-point
“commitment on the implementation of human rights and international humanitarian law”
(appendix), which contains detailed and concrete steps to protect and prevent human rights
violations in the context of the Maoist conflict. The commitment includes provisions for the
protection of human rights without discrimination (para. 1); for the respect and protection of a
wide array of civil and political rights, including the right to life (para. 2), freedom from torture
and other ill-treatment (para. 8), fair trial rights (paras. 3-11), freedom of expression (para. 15)
and the rights of women and children (para. 17); for working, together with the International
Committee of the Red Cross, to establish the fate and whereabouts of reported missing persons
(para. 22); for the respect of norms of international humanitarian law (preamble, paras. 3, 21);
for the protection of human rights defenders (para. 18), for cooperation with international
organi zations such as the ICRC and the United Nationsin the fields of international human rights
and humanitarian law; and for strengthening of the NHRC (para. 24).

24. A Human Rights Cell was established on 8 July 2002 in the RNA headquarters to monitor,
record and investigate any human rights violations by the security forces. The RNA
subsequently set up human rights cellsin every division and brigade headquarters. Human
rights cells were established in the Police and the Armed Police Forcesin 2001. The RNA
disseminated directives from the Chief of Staff of the Army related to human rightsin

August 2003. The directives require security personnel to inform detainees of the reason for
their arrest and make information about the whereabouts of detainees available to family
members or relatives. It also states that terrorist detainees should be treated humanely and that
“alegal procedure” should beinitiated at the earliest possible time. Furthermore, any army
personnel who violate the Army Act by aviolation of human rights will be tried and punished by
acourt-martial under the Army Act of 1959, which contains specific provisions for the
protection of human rights. In cases of murder or rape of civilians, army personnel may be tried
by acivilian court. While the RNA has taken disciplinary action against soldiers for 39 human
rights abuse cases, no cases of aleged violations by army personnel have been brought to
civilian courts. Under the Constitution, article 118 states that the King “shall operate and use the
Royal Army on the recommendation of the National Defence Council”. The members of the
Nationa Defence Council include the Prime Minister as Chairman, and the Defence Minister
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and Commander-in-Chief of the Army. It isevident that civilian control over the military has
traditionally been limited.

[I. THE PHENOMENON OF DISAPPEARANCESIN NEPAL TODAY

25. The phenomenon of disappearance in Nepal today is widespread; its use by both the
Maoist insurgents and the Nepal ese security forcesis arbitrary. Perpetrators are shielded by
political and legal impunity. The Working Group currently has 267 cases before it from Nepal.
More than 150 of these cases arose as urgent actions within the last year. What is more,
reportedly, the NHRC currently has 1,619 casesto investigate: 1,234 cases attributed to the
security forces, 331 attributed to the Maoists, and 54 where the responsible persons are
unidentified. Even more worrisome, the phenomenon has grown exponentially in the last few
years, from dozens of cases before the NHRC in 2000/01 to more than 600 lodged in 2003/04.
Even the internal Government-appointed Investigative Commission on Disappearances, chaired
by Mr. Malego, acknowledges that more than 1,000 cases have been brought to its attention,
though it is suggested that some of these cases are duplicates.

26. Many government officials argue that the number of disappearancesis greatly exaggerated.
It is suggested repeatedly that because names are complicated in Nepal, many cases are
duplicates filed under different names. It isalso suggested that many disappeared people have
simply fled the country, particularly to India across the open border agreed to in the 1951 Delhi
Accord. Although these issues may be relevant in a small number of cases, the Working Group
Is convinced that they do not speak to the overall pattern of disappearancesin Nepal. Itis
important to stress that in every case before the Working Group witnesses had seen security
forces personnel detain the victim. The Working Group is not concerned with people who
simply choose to walk across borders for reasons of safety or economics; the disappeared

to whom the Working Group refers were taken away by force. Detailed reports that were
received from many rural areas suggest that, if anything, the phenomenon of disappearanceis
under-acknowledged. The delegation heard consistently from around the country that a culture
of silence has sprung up, with villagers too fearful to report disappearances for fear of reprisal
from the security forces or the Maoists insurgents. In many cases, relatives who go to army
barracks to inquire into the fate of their family members later find themselves caught up in harsh
interrogations. Some families have had multiple disappearances.

27. Inmany of the cases attributed to the security forces, and especially to the army, a clear
pattern has emerged. A person suspected of Maoist sympathies, or smply of having contact with
Maoists, is seized by alarge group of known military personnel out on patrol. He or sheis
blindfolded and his or her hands tied behind the back. Thevictim is put into amilitary vehicle
and taken away. The security forces often appear in plain clothes so that no personal names
and/or unit names are visible. Very commonly, the victim is later seen being driven around in an
army vehicle, reportedly to point out the homes of other “suspects’. In amost al cases, the
victim is held incommunicado in army barracks, with no accessto family or legal counsel. The
Working Group heard many reports of physical abuse and torture of persons detained in army
custody. Indeed, the Working Group saw credible physical evidence of such torture, and
detailed descriptions that were consistent from one victim to another. Patterns include beatings
with plastic pipes and sensory deprivation, including the blindfolding of victims for the entire
period of incommunicado detention, often lasting months.
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28. In meeting with many relatives of the disappeared, the Working Group was reminded that
families are also defined as victims of disappearances under international standards. In Nepal,
the vast mgjority of the disappeared are men. Women are frequently left with small children and
no means of support. The social, economic, legal and psychological effects are devastating for
families. The Working Group was told of similar consequences that face those people who are
released from military or police detention after being suspected of being a Maoist, though they
may never have been tried, or even charged. They are tainted by mere suspicion, and may find it
difficult to integrate back into their communities.

29. Maoist forces have also committed hundreds of acts of disappearance. The Working
Group heard deeply troubling reports from human rights activists from across Nepal that the
Maoists are more likely to kill perceived opponents outright than to make them disappear. Y et
the Maoists do systematically kidnap children to serve as soldiers. Because these children are
forcibly taken from their families and are brought into armed units that take them away from
their homes, many of the children disappear.

30. Thereisno doubt that the underlying cause of most disappearances perpetrated by the
security forces and the Maoist insurgentsis the civil conflict raging throughout the Nepal ese
countryside. Unless and until political efforts to resolve the conflict are successful, it islikely
that disappearances and other gross human rights violations will continue. Nonetheless, in this
report, the Working Group makes concrete recommendations that could go some way towards
reducing the number of disappearances even in the absence of political resolution of the internal
conflict.

31. TheWorking Group’s recommendations are directed to Nepal ese authorities because

it isthe State of Nepal that is subject to international obligations within the purview of the
United Nations system of human rights protection, of which the Working Group is one element.
Thisfact in no way reduces the urgent need for the Maoists to respect international humanitarian
law obligations and the physical integrity of their fellow citizens, to reduce their suffering. Nor
does this mean that the Working Group is unaware of the gross abuses of Maoist forces, or that it
Is unsympathetic to the complex security challenges facing Nepal. The Working Group is
convinced, however, that the Nepalese authorities - civilian and military - do not want to be
equated with the Maoist insurgents. Indeed, the commitment of 26 March 2004 makes that
abundantly clear. Moreover, it cannot be emphasized too strongly that no circumstances
whatsoever, whether athreat of war, a state of war, interna political instability or any other
public emergency, may be invoked by a State to justify enforced disappearances.

1. LEGAL AND INSTITUTIONAL STEPSTO REDUCE DISAPPEARANCES

32. TheWorking Group welcomes efforts undertaken by the Government and the army to
address the issue of disappearances, including the signing of the memorandum of understanding
with OHCHR to support the important work of the NHRC, the work of the Investigative
Commission on Disappearances, cooperation by the army in providing information on the
whereabouts of some disappeared persons, and the opening of the civilian-run Sundarijal
Detention Centre where some detainees formerly held in army barracks have been transferred
and where they may be visited by their families. During itsvisit to Nepal, the Working Group
received concrete information from the army that could lead to the clarification of 57 cases,
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obviously a positive development. Nonetheless, disappearances continue unabated, and further
legal and institutional action is urgently needed by both Government and the security forces to
address this grave situation.

A. Thecrimeof disappearance: ending impunity

33. Thereisno specific provision in the Nepalese Pena Code creating a crime of enforced or
involuntary disappearance. Thereissuch aprovision in proposed reforms to the Penal Code, but
in the absence of a sitting parliament there is little likelihood that such a provision will be
enacted in the short term. Nonetheless, the Working Group recommends that:

Assoon as possible, Nepalese criminal law be amended to create a specific crime
of enforced or involuntary disappearance.

34. Onceacrime of disappearance is created, a further problem must be addressed. In all
countries, whenever security forces personnel are accused of serious crimes against civilians, the
legitimacy of the legal processis strongly determined by whether the adjudication of guilt falls
within the jurisdiction of military or of civilian courts. Military courts should have restrictive
jurisdiction relating primarily to military offences, such as dereliction of duty, or to offences
where the accused and the victim are both within the military. As soon as parliament sits again,
the Working Group recommends that:

The Army Act be amended to provide that security for ces personnel accused of
enforced or involuntary disappearancein relation to a civilian betried only in civilian
courts; that thisamendment also cover the crimes of murder and rape when
committed by security for ces personnel against a civilian; and furthermore, that no
exception be made for crimesalleged to have been committed by security force
personnel against civiliansduring a military operation.

35. Inaddition, the civilian authorities of Nepal must work hard, in close cooperation with the
Royal Nepa Army, the Armed Police Force and the Nepal Police, to address what was described
to the Working Group time and again as a“ culture of impunity” for human rights abuses by the
security forces of Nepal. Although the Army Act currently provides for parallel civilian or
military jurisdiction over army personnel accused of murder during times of military operations,
under which would be included extrajudicial killings of civiliansin army custody, not asingle
prosecution has been launched in the civil courts since the breakdown of the ceasefire between
the Maoists and the Government in August 2003, even though alarge number of such killings
have been credibly reported. Some police officers have been punished for human rights
violations. Reportedly, 39 military courts-martial have been held. 1n specific cases, however,
the facts made public after these courts-martial are significantly at variance with eyewitness
accounts of the circumstances of the disappearance, which undermines the credibility of the
military court process in the eyes of the public. Moreover, the number of prosecutions and
disciplinary actions involving the police and army is small in comparison with the scale of
disappearances in the country. The Working Group recommends that:

The army release full and complete details, including any written judgements, of
all court-martial proceedings undertaken in thelast two years, and in the future; and
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furthermore, that the Judge Advocate General undertake more aggressive
prosecution of army personnel accused under the existing law of kidnapping and
torturing civilians.

36. The Nepalese people should not give up hope that justice may come to perpetrators of
disappearances. Aside from existing Nepal ese mechanisms, international law, which may be
invoked many years after the initial disappearance, has been used by nationa courts asserting
universal jurisdiction over past cases, and by international tribunals. The crime of enforced or
involuntary disappearance is considered a continuing crime, from the moment a person is
disappeared until his or her whereabouts or fate is reveal ed.

B. Constitutional protections of fundamental rights

37. Under article 14, paragraph 7, of the Nepalese Constitution, preventive detention is
implicitly authorized. However, under article 15, paragraph 1, “[n]o person shall be held under
preventive detention unless there is sufficient ground of existence of an immediate threat to the
sovereignty, integrity or law and order situation of the Kingdom of Nepal”. This provision has
been carefully drafted to ensure that mere suspicion of a possible threat at some point in the
future cannot be alawful ground for preventive detention. Moreover, article 14, paragraph 5, of
the Constitution, which appliesto persons held in preventive detention, states that they have a
right to be informed of the grounds of their arrest and to “consult and be defended by alegal
practitioner”.

38. These constitutional provisions generally accord® with Nepal’sinternational obligations
under the International Covenant on Civil and Palitical Rights (ICCPR), which Nepal ratified
in 1991. In paragraph 4 of genera comment No. 8, the Human Rights Committee interpreted
the ICCPR provisionsto apply to preventive detention as follows:

“... If so-called preventive detention isused, for reasons of public security, it must be
controlled by these same provisions, i.e. it must not be arbitrary, and must be based
on grounds and procedur es established by law, information of the reasons must be
given, and court control of the detention must be available as well as compensation in
the case of a breach” (referencesdeleted).

39. Yettheserights are being systematically denied in Nepal today. Hundreds of people are
being held incommunicado in army barracks throughout the country without knowing why they
are being held, and without any accessto legal counsel. Detention also appears to be highly
arbitrary, without a basisin any solid evidence of threat in many, if not most, cases. What is
more, relatives of detainees are denied any information about the whereabouts of their family
members. These cases amount to disappearance, a continuing crime according to the
Declaration on the Protection of All Persons from Enforced Disappearance (General Assembly
resolution 47/133 of 18 December 1992), as long as the fate and whereabouts of the victim
remain unknown.
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C. Listsof detainees, habeas corpusand judicial independence

40. Human rights defendersin Nepal have tried to use the writ of habeas corpus to address the
problem of disappearances. Obviously, thisremedy is only relevant to persons unlawfully and
secretly detained by the security forces, and is of no use to combat disappearances alegedly
perpetrated by the Maoist insurgents. Even in relation to the security forces, however, habeas
corpus has been only marginally successful. The most obvious problem is that there are no
accessible, accurate and fully up-to-date lists of persons held in detention by the army in
barracks across the country. Because there are no accessible official lists of detainees,
experience from around the world suggests that the chances of torture and other abuse are
significantly heightened. The Working Group therefore recommends that:

The Government of Nepal and the security forces of Nepal ensure that
accessible, complete, accurate and fully up-to-date lists of detainees are kept, and
shared with families of the detainees and with civilian authorities, including the
National Human Rights Commission. Theselists should include detaineesheld in
formal detention centres (i.e. Sundarijal) and in informal places of detention such as
army barracks. Thelists should be held locally, with a national registry created to
bring together the names and locations of all detainees.

41. Inmost cases of detention by security forcesin Nepal, knowledge of the whereabouts of a
person seized by the army or other security forces comes only through rumour, testimony of
released detainees, or leaks from security personnel to families of the disappeared. So
applications for habeas corpus are inevitably speculative, and without a foundation of solid
information. Thisimplies that success of the writ is entirely dependent upon the admission of
the security forces that the person isin their custody. Only then can the Government even be
asked to show cause why the person should remain in detention.

42. A centra difficulty in these habeas corpus cases is that the Nepalese law on perjury is
defective. Although “witnesses’ can be liable for perjury, government officials are not
considered to be witnesses. This means that such officials, including security forces personnel,
are not constrained by any legal provision to tell the whole truth. In anumber of notorious cases
the army has flatly denied before the Supreme Court that a particular person isin detention, only
to reverse that position later when forced to do so by revelations in the media, in political debate,
and even in official documents issued by other branches of the public authority. Such cases
undermine the power and dignity of the judiciary, avery troubling phenomenon, especially in the
absence of afunctioning parliament. In Nepal today, the judiciary is one of the only remaining
counterbalances to the power of the army.

43. A similar attack on judicia power arises in cases where the Supreme Court grants a habeas
corpus application and orders the release of a detained person, only to find that the personis
re-arrested immediately upon release. Such a case occurred during the visit of the Working
Group to Nepal, but credible reports by numerous lawyers suggest that the practiceis
widespread. The Working Group recommends that:

The Supreme Court consider a mor e active application of itsinherent contempt
power to hold accountable and punish officialswho are not truthful beforethe Court.
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44. Although it is sometimes said that judges in Nepal are frightened to challenge the army, the
Working Group was reminded that the judiciary, and especially the Supreme Court, has worked
hard to carve out an independent role since the establishment of democracy. That role is more
important now than ever before for the people of Nepal. It isaso said that some judges may be
afraid of reprisals by the Maoists for actions taken in court. If that is so, it may be wiseto
consider the creation of so-called “faceless courts’, as an exceptional measure until a political
accommodation is reached to end, or at least significantly weaken, the insurgency.

D. Terrorist and disruptive activities (control and punishment) ordinance

45. One of the main legal concerns of human rights advocates in Nepal and of international
observersis the existence and application of the Terrorist and Disruptive Activities (Control and
Punishment) Ordinance of 2004 (TADO). The Ordinance replaced an Act of the same name,
passed in 2002, which criminalized certain “terrorist and disruptive acts’ and established
“gpecia powersto check” terrorist and disruptive acts, including widely extended rights of
search and seizure and of the lawful use of force by security personnel. In addition, and most
controversially, the former Act provided for preventive detention “upon appropriate grounds for
believing that a person has to be stopped from doing anything that may cause a terrorist and
disruptive act”. The detention was limited to 90 days. Given the sweeping powers granted in the
Act, it was appropriately made subject to atwo-year sunset clause. With the suspension of
parliament in May of 2002, the Act was transformed into an Ordinance issued by the executive
authority, and the period of lawful preventive detention was extended for up to one year.
Preventive detention orders under TADO must be issued by a civilian authority, the “security
officer”, who, in most cases, is defined as the Chief District Officer (CDO).

46. Government officials claim that TADO should be seen in a positive light. 1t was stated
expressly by a number of senior government figures that allowing detention for up to one year
would reduce the number of disappearances and extrgjudicial killings. Thisargument is
worrisome. It supposes that the security forces will engage in such acts unless they are given
more “flexibility” in detaining suspects without any need to adduce proof of immediate danger to
society. Thisis contrary to the Nepalese Constitution, which stipulates, as noted above, that
preventive detention cannot be authorized “unless there is sufficient ground of existence of an
immediate threat to the sovereignty, integrity or law and order situation of the Kingdom of
Nepa”. It would seem that rather than watering down this important protection, it would be
better to exert proper disciplinary control over the security forces to limit disappearances and
killings.

47. Inany event, even the small degree of civilian control that is provided for in TADO,
through the requirement of action by the CDO, isin practice largely illusory. In many cases, the
CDO isnot atruly independent force in the countryside. His security is so threatened by the
Maoist insurgents that he is totally dependent upon the army for his safety. Credible reports
suggest that CDOs sign detention orders under TADO without any serious consideration of the
necessity of the detention. Indeed, some may sign blank orders to be filled out by security forces
personnel without supervision. Moreover, the constitutional and international law right of access
tolegal counsel is systematically denied.
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48. Itisalso argued by lawyers and human rights activists that TADO has added to the general
culture of impunity. Because detentions can now be ordered for afull year without any judicial
scrutiny, and because in practice there is no effective civilian control over the issuance of the
orders, security personnel can act without careful consideration to detain people with no proven
link to terrorist or disruptive activities. Mere suspicion can and does extend all too easily to
innocent people. Security forces are also reaffirmed in the presumption that their judgement is
unquestionable.

49. Itissuggested that TADO at least requires the creation of up-to-date lists of detaineesin
the office of the CDO, thereby allowing for some external scrutiny. In practice, even this
possible benefit is of little relevance. Very few detainees are actually held under TADO. While
the Working Group was in Nepal, it was told by the Government and the army that the number
of TADO detainees stood at 47. Some of these people are held in army barracks which, by any
reasonabl e interpretation, do not qualify as humane places of detention, as required by TADO
itself. Nonetheless, the vague definition of what isalegal place of detention has been used by
the military to justify detention in barracks, resulting in adenial of accessto lawyers and
relatives. Many, many more people are held incommunicado at army barracks under absolutely
no legal authority.

50. TADO does not appear to be effective. Reportedly, fewer than 100 prosecutions have been
launched under itsterms. Relatively few people are held in preventive detention under its
provisions. Y et its negative psychological effect isgreat. It adds to the culture of impunity that
encourages abuses by the security forces, and it adds to the deep insecurity felt by many innocent
Nepalese. The Working Group recommends that:

TheTerrorist and Disruptive Activities (Control and Punishment) Ordinance be
rescinded immediately by the Government of Nepal.

E. Protection of human rightsdefenders

51. Human rights defenders are widely reported to be under constant threat for their work on
disappearances, in particular in the regions of Nepal outside Kathmandu. One human rights
defender who works on disappearances reported having an army officer cometo his office and
point agun at hishead. In accordance with the mandate of the Working Group, it will continue
to follow such threats against human rights workers closely and with great concern. In addition,
the Working Group will raise the issue of threats to human rights defenders in Nepal with the
Specia Representative of the Secretary-General on the situation of human rights defenders. The
Working Group recommends that:

The Government and the security forces ensurethat human rights defenders
are protected from persecution for their work, asrequired under international law.

F. TheNational Human Rights Commission

52. Initsrelatively short life, the Nationa Human Rights Commission has emerged as a
crucial tool for combating human rights violations in Nepal, including disappearances. The
NHRC has established a special unit to focus upon disappearances, and has built up important
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contacts with families of the disappeared and with civil society organizations working in this
area. Nonetheless, the NHRC remainsfragile. Its staff is young, and requires both more training
and clear political support. The terms of all members of the Commission will soon expire. Itis
imperative that the work of the NHRC continue in an uninterrupted fashion. The Working
Group recommends that:

The Government continue to make every effort to strengthen therole of the
National Human Rights Commission and to facilitateitswork; and that, in addition
that the Gover nment ensure the continuity of the Commission even in the absence of
theregular parliamentary appointments process.

53. The National Human Rights Commission has the authority to visit places of detention, but
Is prevented from visiting detainees in army barracks without prior notification. Progress on an
agreement for cooperation between the NHRC and the Royal Nepalese Army, which took place
during the Working Group’ s visit, is welcome and its implementation will be watched closely.
The Working Group recommends that:

The National Human Rights Commission be given unhindered accessto all
places of detention, including all army barracks, without prior notification or
permission.

G. Humanrightsand participation in United Nations peacekeeping oper ations

54. The Working Group was informed by army commanders of the high percentage of the
Nepalese armed forces who had served in United Nations peacekeeping operations, and their
pride in that service. Y et, the Working Group heard concerns from civil society and the
international community in Nepal regarding the Royal Nepalese Army’s reported human rights
abuses and their future participation in such operations. It isimportant to recall that abasic
premise of al United Nations peacekeeping is that the fundamental principles and rules of
international humanitarian law are applicable to military forces under United Nations command
and that military forces under United Nations command must make a clear distinction between
civilians and combatants and direct military operations only against combatants and military
objectives’.

55. Moreover, the United Nations Code of Personal Conduct for Blue Helmets® stipul ates
clearly that all peacekeeping personnel should “respect and regard the human rights of all”.
And “not act in revenge or with malice, in particular when dealing with prisoners, detainees or
people in your custody” (rule 5, emphasis added). It would seem odd, at the very least, for
security personnel known to have committed widespread human rights abuses to be engaged in
such missions. The Working Group recommends that:

The United Nations Department of Peacekeeping Oper ations evaluate the future
participation of Nepalese security forcesin United Nations peacekeeping missions,
assessing the suitability of such participation against progress madein the reduction
of disappearances and other human rightsviolations attributed to the Nepalese
security forces, and seek the cooperation of the Office of the High Commissioner for
Human Rightsto review progress.
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V. CONCLUSIONSAND SUMMARY OF RECOMMENDATIONS

56. TheWorking Group isdeeply concerned about the large number of disappearances
occurring in Nepal at the hands of Maoist insurgents and the security forces of the State.
Although theresolution of the underlying political conflict isthe best meansto guarantee a
reduction in human rights and humanitarian law violations, including disappear ances, the
Working Group isof theview that certain steps should be taken immediately to reduce the
number of disappearancesin Nepal. In addition, every effort must be made by the
Government and the security forcesto protect human rights defenders from harassment
and threat.

57. The Nepalese State, including its security for ces, does not want to be viewed asthe
mor al equivalent of the Maoist insurgents. That iswhy the Gover nment’s commitment on
theimplementation of human rights and inter national humanitarian law of 26 March 2004
iIsso important - and why it must be fulfilled. In recent weeks, women haverisen up in
various parts of the country to demand an end to the abuses of the Maoist insurgents. The
Government and the security forces are here presented with a remarkable opportunity to
show themselvesto bethe defender s of the Nepalese people. Defenders do not commit
disappearances. They do not detain arbitrarily and in secret. They do not torture.

58. TheWorking Group therefore recommendsthat:

(@) Assoon aspossible, Nepalese criminal law be amended to create a specific crime
of enforced or involuntary disappearance;

(b) TheArmy Act be amended to provide that security forces personnel accused of
enforced or involuntary disappearancein relation to a civilian betried only in civilian
courts; that thisamendment also cover the crimes of murder and rape when committed by
security forces personnel against a civilian; and furthermore, that no exception be made
for crimes alleged to have been committed by security for ce personnel against civilians
during a military operation;

(0 Thearmy releasefull and complete details, including any written judgements, of
all court-martial proceedings undertaken in thelast two years, and in the future; and,
furthermore, that the Judge Advocate General undertake mor e aggressive prosecution of
army personnel accused under the existing law of kidnapping and torturing civilians;

(d) The Government of Nepal and the security forces of Nepal ensurethat
accessible, complete, accurate and fully up-to-date lists of detainees are kept, and shared
with families of the detainees and with civilian authorities, including the National Human
Rights Commission. Theselists should include detainees held in formal detention centres
(i.e. Sundarijal) and in informal places of detention such asarmy barracks. Thelists
should be held locally, with a national registry created to bring together the names and
locations of all detainees;

(e) The Supreme Court consider a mor e active application of itsinherent contempt
power to hold accountable and punish officialswho are not truthful beforethe Court;



E/CN.4/2005/65/Add.1
page 21

(f) TheTerrorist and Disruptive Activities (Control and Punishment) Ordinance be
rescinded immediately by the Government of Nepal;

(g) TheGovernment and the security forces ensurethat human rights defenders
are protected from persecution for their work, asrequired under international law;

(h) TheGovernment continue to make every effort to strengthen therole of the
National Human Rights Commission and to facilitateitswork; and that, in addition, the
Government ensure the continuity of the Commission even in the absence of the regular
parliamentary appointments process;

() TheNational Human Rights Commission be given unhindered accessto all
places of detention, including all army barracks, without prior notification or permission;

() TheUnited Nations Department of Peacekeeping Operations evaluate the future
participation of Nepalese security forcesin United Nations peacekeeping missions,
assessing the suitability of such participation against progress made in the reduction of
disappear ances and other human rightsviolations attributed to the Nepalese security
for ces, and seek the cooper ation of the Office of the High Commissioner for Human Rights
to review progress
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Notes
! Nepali Congress (NC), Communist Party of Nepal - United Marxist and Leninist
(CPN-UML), Nepa Workers and Peasants Party (NWPP), Peoples' Front Nepal (PFN) and
Nepa Sadbhavana Party (NSP).

2 It isarguable that article 14, paragraph 7 of the Constitution, which eliminates the rights of

access to ajudge within 24 hours in the case of preventive detention, is not in accord with
ICCPR, at least asinterpreted in general comment No. 8 of the Human Rights Committee.

3 (Secretary-General’ s Bulletin on observance by United Nations forces of international

humanitarian law, ST/SGB/1999/13 (6 August 1999), para. 5.1; and Handbook on
United Nations Multidimensional Peacekeeping Operations (2003), p. 58.)

4 Available at www.un.org/Depts/dpko/training.
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Appendix

HISMAJESTY'SGOVERNMENT'SCOMMITMENT
ONTHE IMPLEMENTATION OF HUMAN RIGHTS
AND INTERNATIONAL HUMANITARIAN LAW’

(Announced by Rt. Hon. Prime Minister Surya Bahadur Thapa on 26 March 2004)

Reiterating the provision of the Constitution of the Kingdom of Nepal 1990 on desire and
aspiration of the Nepali people for the creation of a society that promotes fraternity and unity
among the people based on freedom and equality and that safeguards fundamental human rights
of every Nepali citizen,

Reaffirming the priority of His Magjesty’ s Government for the fulfilment of its obligations
and responsibilities in accordance with the international human rights and humanitarian laws,

His Majesty’ s Government (HMG) reaffirms its commitments as follows:

1.  Human rights protection will be guaranteed without prejudice to race, colour, gender,
ethnicity, language, religion, political or other ideologies, social origin, disability, property, birth
or on any other grounds;

2. Every person shall havetheright to life, dignity and security. Right to life shall be
respected under all circumstances. For this purpose, immediate instructions shall be issued to
implement and respect the provisions of the Geneva Conventions in particular Common Article 3
which provides for the protection of people who have laid down their arms, who are sick,
wounded or detained, or who have abandoned or are not actively engaged in the armed activities;

3. Nooneshall be subjected to arbitrary arrest or detention. Measures will be
undertaken to prevent illegal or arbitrary detention and forced disappearances,

4. A detainee shal be informed of the reason for the arrest. No one shall be arrested
during the night except in accordance with the prevailing laws. Information about the
whereabouts of the detainee and his/her transfer shall be made available to the members of
his/her family, legal practitioner and the person eligible to receive such information. Every place
of detention will maintain aregister containing the name of every person detained and the dates
of entry, discharge or transfer;

5. Right to unhindered legal defence shall be honoured and protected. The detainee
shall be allowed to speak with the family, legal practitioner and any other person within
prescribed legal provisions. The accused shall have the right to present himself/herself during
the hearing of the case. He/she shall have the right to defend by himself/herself or by the legal
practitioner of hisor her own choosing. He/she shall have the right to seek counsel from such
practitioner openly and secretly;

Unofficia trandation from the Ministry for Foreign Affairs of Nepal.
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6. Any detainee shall be held in an officially recognized place of detention. Detained
persons shall be kept in humane conditions and provided with adequate food, drinking water,
appropriate shelter, clothing, health and sanitation facilities and security;

7.  Theaccused shall have the right to be tried in the court that has all the attributes for
conducting free and fair proceedings within a reasonable period of time in accordance with law;

8.  Theaccused held in detention shall not be subject to torture or to cruel, inhuman or
degrading treatment or punishment. Any person so treated shall be provided with the
compensation stipulated by the law and any person responsible for such treatment shall be
prosecuted and punished according to the law;

9.  Whilereleasing from detention, the dignity and rights of the person shall be
guaranteed providing credible evidence of the release from detention;

10. For the effective judicial remedy, the orders issued by the Court, including the writ
of habeas corpus shall be honoured. The right to verify the status of the detainee, his’her health
condition, and the right to identify the authorizing and arresting authorities shall be guaranteed.
Any malicious exercise against such rights to remedy shall be punishable by law;

11. No person shall be prosecuted and punished more than once for the same offence.
For the dispensation of justice, only the competent court complying with al judicial proceedings
shall have the right to pronounce the verdict in accordance with law;

12. Every person shall have the right to freedom of movement and the choice of
domicile. Theright of the displaced personsto return to their homes or to the places of their
choice shall be ensured;

13. The arrangement relating to the supply of human necessities of all typesincluding
food and medicines shall be ensured throughout the Kingdom;

14. Recognizing the educational institutions as the “ Zone of Peace”, no activities shall be
allowed within such premises that disrupt education or peace;

15. Every person shall have the right to freedom of opinion, expression and religion.
Such rights shall also includeright to faith in the religion of one's choice or belief through
worshipping and observance. Every person shall have the right to express opinion without
hindrance in accordance with the prevailing laws. Such rights shall include the right to seek,
receive and disseminate all kinds of information;

16. Every person shall have the right to form associations with others in accordance with
thelaw. Right to peaceful assembly without arms shall be unhindered. Every citizen shall have
the right to participate in the public activities by himself/herself or by the independently elected
representative;

17. Women and children shall enjoy the rights of special protection. The rights of
women and children shall be fully protected and international laws such as the Convention on the
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Rights of the Child and the Convention on the Elimination of All Forms of Discrimination
against Women shall be respected. The mechanism to examine ways to end such discrimination
shall be strengthened;

18. Human rights groups, other non-governmental organizations and human rights
activists working for the implementation of the principles of human rights and international
humanitarian laws shall be protected;

19. Additional training to the security agencies on human rights and international
humanitarian laws will be continued;

20. Any anti-terrorist legislation will be in line with established international human
rights norms;

21. HMG will establish an appropriate mechanism for dealing with past human rights
and international humanitarian laws violations and to review the necessary measures,

22. HMG assures full cooperation to establish the fate and whereabouts of reported
missing persons. HMG will continue to provide cooperation to the ICRC, including the access to
all places of detention;

23. A High Level Human Rights Protection Committee shall be constituted to facilitate
human rights monitoring and investigations by the National Human Rights Commission (NHRC)
and to help implement its recommendations. This committee will oversee the functioning of
relevant government authorities in the following aspects,

(@ Investigation into human rights violations and prosecution of those responsible;

(b) Observance of laws applicable to detention;

(c) Protection of human rights of al persons coming into contact with the security
forces,

(d) Immediate release of those subject to arbitrary or illegal detention;
(e) Giving immediate effect to the orders and decision of the judiciary;

(f) Taking necessary legal action against those who are responsible for human rights
violations;

(g0 Recommend compensation for the victims;

24. HMG will provide necessary facilitation to the National Human Rights Commission
(NHRC) in discharge of the following activities:
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(@ Investigating on violations and discouragement of human rights on the basis of
complaints and through its own or any other sources, and carrying out such investigations
through its own mechanism or through any agency of HMG or any other officia or persons;

(b) Investigating on neglect of any person or institution for preventing violations of
human rights, and informing or warning any agency with regard to the legal provisionson
human rights,

(c) Visiting, observing and inspecting any agency under HMG or prison or any other
ingtitutions, and recommending to HM G any measures required for improvement in the physical
or other facilities at prisons for protection of human rights;

(d) Suggesting necessary measures for review and implementation of legal provisions
for effective implementation of human rights;

(e) Suggesting measuresto HMG for effective implementation of international
instruments on human rights, including for reports to be submitted in accordance with these
instruments;

(f)  Conducting research on human rights-related subjects, disseminating and conducting
education on human rights promotion, and encouraging non-governmental organizations
working in the human rights-related fields;

(g) Reviewing the current human rights situation in the country;

(h)  Setting up its monitoring body to determine whether the human rights commitments
are being respected and to verify any violations, in particular attention to the right to life,
integrity and security of the person, to individual liberty, to due process of law, to freedom of
expression, movement of association and to the situation of the most vulnerable groups of
society, including children, internally displaced persons and any groups subject to
discrimination;

(i)  Strengthening of its capacity at the central level and to increase its outreach at the

regional levels;

() Ensuring free movement of the staff and of its representatives throughout the country
and to interview any person or group freely and privately, particularly in places of detention and
establishments suspected of being used for detention purposes,

(k)  Ensuring the security of the staff/representatives of the NHRC or individuals who
provide relevant information or evidence;

()  Responding promptly to any requests for information or suggestions for measures to
improve the protection of human rights;

(m) Passing, if appropriate, the cases considered by the NHRC to relevant national legal
structures when there is basis of criminal investigation and prosecution;
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(n) Facilitating substantial external assistance, including through the United Nations, to
the NHRC to develop itsinstitutional capacity and human resource development to carry out its
mandate including monitoring and investigations in an independent, impartial and credible
fashion;

25. HMG will adopt the necessary measures for the prevention of violations of the rights
and guarantees contained in this document and to hold accountabl e those responsible for any
such violations.



