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1 The writer acknowledges with thanks the assistance of Brian D. Tittemore, Esq. and

James L. Anderson, Elizabeth M. Matthew and Claire N. Regan, his Deans Fellows and
JD candidates at the Washington College of Law, American University, Washington, DC, in
the preparation of this report.

2 Resolution 1373 (2001) contained only a brief reference to human rights, in paragraph

3 (f) on refugee determinations.

®  The Berlin Declaration on Upholding Human Rights and the Rule of Law in

Combating Terrorism, adopted 28 August 2004 at the Biennial Conference of the International
Commission of Jurists, “Human Rights and Counter-Terrorism: Challenges and Responses’,
Berlin, 27-29 August 2004, available at http://www.icj.org.

*  See aticle 15 (1) of the Inter-American Convention Against Terrorism,
AG/Res. 1840 (XXX11-0/02), adopted on 3 June 2002, stating “The measures carried out
by the States parties under this Convention shall take place with full respect for the rule of law,
human rights, and fundamental freedoms’.

> See Guidelines on human rights and the fight against terrorism, adopted on 11 July

2002 by the Committee of Ministers of the Council of Europe, guideline Il, “Prohibition of
arbitrariness”, stating “[a]ll measures taken by States to fight terrorism must respect human
rights and the principle of the rule of law, while excluding any form of arbitrariness, as well as
any discriminatory or racist treatment, and must be subject to appropriate supervision”, available
at http://www.coe.int/T/E/Human-rights/h-inf(2002)8eng.pdf. See also Council Framework
Decision of 13 June 2002, on combating terrorism of the Council of the European Union,
adopted stating that “[t]his Framework Decision respects fundamental rights as guaranteed
by the European Convention for the Protection of Human Rights and Fundamental Freedoms
and as they emerge from the constitutional traditions common to the Member States as principles
of Community law ...” preamble, paragraph 10, in Official Journal No. L 164, 22/06/2002,
p. 0003-0007.

6

The African Charter on Human and Peoples Rights, concluded at Banjul, 26 June
1981, entered into force 21 October 1986 (hereinafter the African Charter); the American
Convention on Human Rights, concluded at San José, 22 November 1969, entered into force, 18
July 1978 (hereinafter the American Convention); the European Convention for the Protection of
Human Rights and Fundamental Freedoms, concluded at Rome, 4 November 1950, entered into
force 3 September 1953 (hereinafter the European Convention); and the International Covenant
on Civil and Political Rights, concluded at New York, 16 December 1966, entered into
force 23 March 1976 (hereinafter the Covenant or ICCPR) all provide for restrictions or
limitations on certain rights.  In accordance with decisions of the Human Rights Committee and
some of the regional human rights bodies established under these conventions, such restrictions
or limitations must, inter alia, be prescribed by law; be necessary in a democratic society; not
impair the essence of the right; conform to the principle proportionality; be appropriate to
achieve their protective function; respect the principle of non-discrimination; and not be
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arbitrarily applied. See Human Rights Committee, general comment No. 29, States of
emergency (art. 4), European Court of Human Rights (hereinafter ECHR), Handyside v. United
Kingdom, application No. 5493/72, judgement of 7 December 1976, Ser. A No. 24; ECHR, The
Sunday Times v. United Kingdom, application No. 6538/74, judgement of 26 April 1979, Ser. A
No. 30; Inter-American Commission on Human Rights (hereinafter IACHR.), Case 10.506, X
and Y (Argentina), report No. 38/96, 15 October 1996, in Annual Report of the Inter-American
Commission on Human Rights (hereafter IACHR Annual Report) 1996, OEA/Ser.L/V/11.95, doc.
7 rev.

" Derogation clauses are set forth in article 27 of the American Convention, article 15 of

the European Convention and article 4 of ICCPR. In contrast, the African Charter does not
contain aderogation clause. For jurisprudence on derogation, see, e.g., CCPR/CO/76/EGY
(2002); Human Rights Committee, Landinelli Slva v. Uruguay, communication No. 34/1978,
Views adopted on 8 April 1981; general comment No. 29; ECHR, Handyside v. United
Kingdom, op. cit., Ireland v. United Kingdom, application No. 5310/71, judgement of 18 January
1978, Ser.B No. 25; Inter-American Court of Human Rights (hereinafter IACHR), Advisory
Opinion OC-8/87, Habeas Corpus in Emergency Stuations, 30 January 1987; IACHR, case
10.506, op.cit.; IACHR, case 11.182, Carlos Molero Coca et al. (Peru), report No. 49/00,
13 April 2000, in IACHR Annual Report 1999, OEA/Ser.L/V/11.106, Doc. 6 rev.

8 Genera comment No. 29; ECHR, Ireland v. United Kingdom, ibid., Stran Greek
Refineries and Stratis Andreadis v. Greece, application No. 13427/87, judgement of 9 December
1994, Ser. A No. 301-B; IACHR, case 10.506, ibid., case 11.182, ibid.

o Genera comment No. 29, Sran Greek Refineries and Sratis Andreadis v. Greece,

ibid.; IACHR, case 11.182, ibid.

19 In 1976, the Sub-Commission decided to study the situation of persons detained
during emergency situations (resolution 3A (XXXIX) of 31 August 1976). In 1977 the
Sub-Commission, convinced of the link between states of emergency and the protection of
human rights, entrusted Nicole Questiaux with a study of the subject (resolution 10 (XXX)
of 31 August 1977. Mrs. Questiaux submitted her final report on the implications for
human rights of recent developments concerning states of siege or states of emergency
(E/CN.4/Sub.2/1982) in 1982. In resolution 1985/37, the Economic and Socia Council
authorized the Sub-Commission to appoint a specia rapporteur with a mandate, inter alia, to
compile and annually update a list of countries which proclaim or terminate a state of
emergency; to study the impact of emergency measures on human rights; and to recommend
measures for guaranteeing respect for human rights during states of siege or emergency. The
Special Rapporteur has submitted 10 reports, the last one in 1997 (E/CN.4/Sub.2/1997/19 and
Add.1). 1In 1997, the Sub-Commission asked Ms. Kalliopi Koufato prepare aworking paper on
the question of human rights and terrorism.  Ms. Koufa, who was appointed Special Rapporteur
by the Commission in 1998, submitted afinal report in 2004 (E/CN.4/Sub.2/2004/40).
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1 See Fina Report on Monitoring States of Emergency: Guidelines for Bodies

Monitoring Respect for Human Rights During States of Emergency to the Sixty-Fourth
Conference of the International Law Association in Queensland, 1990; see also the Paris
Minimum Standards of Human Rights Norms in A State of Emergency, reprinted in American
Journal of International Law, vol. 79 (1985), p. 1072.

12 see SR. Chowdhury, Rule of Law in a State of Emergency: The Paris Minimum

Standards in a Sate of Emergency (London: Pinter Publishers, 1989); J. Fitzpatrick, Human
Rights in Crisis. The International System for Protecting Rights During States of Emergency
(Philadelphia:  University of Pennsylvania Press, 1994).

13 See Sates of Emergency: Their Impact on Human Rights (Geneva:  International

Commission of Jurists, 1992).

14 Article 2 common to the four Geneva Conventions of 12 August 1949 (hereinafter

Geneva Conventions) applies to al cases of declared war or any other armed conflict arising
between two or more Contracting Pearties, as well asto all cases of occupation, whether partial or
total, of the territory of a Contracting Party, even if that occupation meets with no armed
resistance. The Commentary on the Geneva Convention relative to the Treatment of Prisoners
of War of the International Committee of the Red Cross (Geneva: ICRC, 1960), broadly
defines armed conflict as any difference arising between two States leading to the intervention of
armed forces. Common article 3 refers to, but does not define, “an armed conflict of a
non-international character”. However, article 1 (2) of the Protocol Additiona to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International
Armed Conflicts (Protocol I1) excludes situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence and other acts of a similar nature as not being armed
conflicts. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law in the Territory of the
Former Yugoslavia (hereinafter ICTY) since 1991 found that “... an armed conflict exists
whenever there is a resort to armed force between States or protracted armed violence between
governmental authorities and organized armed groups or between such groups within a State”.
See Prosecutor v. Dusko Tadic, case No. 1T-94-1, ICTY Appeals Chamber, Decision on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 70.

> This customary law principle appears in various military manuals. See the United

States Air Force pamphlet stating that it is “ unacceptable’ to make the legal protection of victims
of armed conflict “contingent on the causes of the conflict”, United States Department of the Air
Force, International Law - The Conduct of Armed Conflict and Air Operations, AFP 110-31
(1976), pp.1-5. It dso is set forth in the Preamble to Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts (Protocol I).



E/CN.4/2005/103
page 34

* " International humanitarian law, for example, prohibits in all armed conflicts and

regards as acts of terrorism attacks intentionally directed against the civilian population and
individua civilians who do not or no longer directly or actively participate in the hostilities.
See article 33 of the Fourth Geneva Convention, and article 51, paragraph 2, of Protocol | and
article 4, paragraph 2 (d), of Protocol Il. The prohibition of terror in warfare is discussed in
H.P. Gasser, “Acts of Terror, ‘terrorism’ and international humanitarian law”, International
Review of the Red Cross, 2002, No. 847, p. 547.

" Article 5 states in pertinent part: “Should any doubt arise as to whether persons,

having committed a belligerent act and having fallen into the hands of the enemy, belong to any
of the categories enumerated in article 4 [persons entitled to POW status], such persons shall
enjoy the protection of the present Convention until such time as their status has been determined
by a competent tribunal.”

8 Although neither the Geneva Conventions nor their Additional Protocols use the terms

“privileged” and “unprivileged” combatant, the concept and lega implications of such
combatancy are deeply rooted in the customary law of armed conflict and were recognized
and applied by various war crimes tribunals convened after the Second World War. See
United Sates v. List (The Hostage Case), reported in Trials of War Criminals Before The
Nuremberg Military Tribunal (1950), pp. 1228 and 1238. A privileged combatant is, in
principle, a person authorized by a party to an international armed conflict to directly engage in
hostilities and, as such, must be accorded POW status upon capture and immunity from
prosecution for his hostile acts that do not violate the laws and customs of war.  In contrast, an
unprivileged combatant, sometimes called an “illegal” or “unlawful” combatant, refers to a
person who without official sanction nevertheless directly participates in hostilities. Such
combatants include, inter alia, civilians, as well as non-combatant members of armed forces,
who, in violation of their protected status, directly engage in hostilities. The term has also been
used to describe irregular combatants, such as guerrillas, partisans and members of resistance
movements, who either fail to distinguish themselves from the civilian population at al times
while on active duty, or otherwise do not fulfil the requirements for privileged combatant status.
Unlike privileged combatants, unprivileged combatants upon capture can be tried and punished
under the criminal law of the detaining power for their unprivileged belligerency, even if their
hostile acts complied with the laws of war. (The Government of the United States since
11 September 2001 has frequently used the term “enemy combatant” when referring to an
unprivileged combatant.) See generally R. Baxter, “So-Called ‘Unprivileged Belligerency’:
Spies, Guerrillas and Saboteurs’, British Year Book of International Law (1951), p. 328;
K. Dormann, “The legal situation of ‘unlawful/unprivileged combatants”, International Review
of the Red Cross, 2003, No. 849 (March 2003); R. Goldman and B. Tittemore, Unprivileged
Combatants and the Hodtilities in Afghanistan: Their Satus and Rights Under International
Humanitarian and Human Rights Law, available at http://asi|.org/taskforce/goldman.pdf.

19 See Fact Sheet, White House Press Office, 7 February 2002, available at
http://www.whitehouse.gov/news/rel eases/2002/02/2002027; Press Conference, United States
Department of Defense, Secretary Rumsfeld and General Meyers, 8 February 2002, available at
http://www.defenselink.mil./news/Feb.2002/t02082002_t02085dhtmil.
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2 See eg., International Committee of the Red Cross, Communication to the Press

No. 02/11 (8 February 2002) stating, in part, “... International Humanitarian Law foresees that
the members of armed forces as well as militias associated with them which are captured by the
adversary in an international armed conflict are protected by the Third Geneva Convention.
There are divergent views between the United States and the ICRC on the procedures which
apply on how to determine that the persons detained are not entitled to prisoner of war status”.

2l See article 4 of the Fourth Geneva Convention, which exempts from protection the

following persons. own nationals of parties to the conflict; nationals of a State not bound by
the Conventions; nationals of a neutral State; and nationals of a co-belligerent State with normal
diplomatic relations with the Occupying Power.

22 Statement of ICRC President Jacob Kellenberg to the Commission on Human Rights,

March 2002, available at http://www.icrc.org.

23 On the customary law status of provisions of article 75 of Protocol I, see C.

Greenwood, “Customary Law Status of the 1977 Additional Protocols’ in Humanitarian Law of
Armed Conflict: Challenges Ahead, Delissen and Tanja (eds.), 1991, p. 103; Remarks of
M. Matheson at The Sixth Annual American Red Cross-Washington College of Law
Conferenceon International Humanitarian Law: A Workshop on Customary International
Law and the 1977 Protocols Additiona to 1949 Geneva Conventions, American University
Journal of International Law and Policy, vol. 2 (1987), p. 415.

?* The International Court of Justice has stated:  “There is no doubt that, in the event of
international armed conflicts ... [the rules articulated in common article 3] ... constitute a
minimum yardstick ... and they are rules which, in the Court’s opinion, reflect what the court in
1949 called ‘elemental considerations of humanity’.” Military and Paramilitary Activities in
and Against Nicaragua (Nicaragua v. United Sates), Judgement on the Merits, 1.C.J. Reports,
1986, p. 14, at para. 114.

% such unprivileged combatants must be afforded the customary law guarantees

enshrined in common article 3, as supplemented by the provisions of article 6 of Additiona
Protocol 1.

% The International Bar Association’s Task Force on International Terrorism has stated

in this regard: “International humanitarian law remains as applicable and relevant today as it
was prior to September 11. Suggestions that international humanitarian law is no longer
relevant to Situations involving terrorists, together with failure to abide by its principles, only
serves to undermine the binding force of international humanitarian law.” International
Terrorism:  Legal Challenges and Responses. A Report by the International Bar
Association’s Task Force on International Terrorism (Washington, D.C., 2003), p. 93
(hereinafter IBA, Report on International Terrorism).

2 Prosecutor v. Arito Furundizija, case No. IT/95-17/I-T, Trial Chamber, judgement

of 10 December 1998, para. 183.
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%8 Lopez Burgos v. Uruguay, communication No. 52/79, para. 12.3; and Lilian Celiberti

de Casariego v. Uruguay, communication No. 56/79, both Views adopted on 29 July 1981.

?  gee concluding observations on the second periodic report of Israel

(CCPR/CO/78/ISR), 21 August 2003, para. 11; concluding observations on the fifth periodic
report of Germany (CCPR/CO/80/GER), 30 April 2003, para. 11.

% See eg., case No. 9903, Rafael Ferrer-Mazorra et al. (United States), report No.

51/01, 4 April 2001, para. 178, in IACHR Annual Report 2000, OEA/Ser.L/V/11.111, Doc. 20
rev.; Saldano case (Argentina), report No. 38/99, 11 March 1999, paras. 15-20, in IACHR
Annual Report 1998, OEA/Ser.L/V/11.102, Doc. 6 rev.; case No. 10.951, Coard et al. (United
States), report No. 109/99, 29 September 1999, paras. 37-41, in IACHR Annual Report 1999, op.
cit. atnote 7. See similarly ECHR, Cyprus v. Turkey, application No. 25781/94, judgement
of 26 April 1979, Series A No. 30; Loizidou v. Turkey (preliminary objections), judgement of
23 March 1995, SeriesA No. 310, paras. 59-64; Issa and others v. Turkey (admissibility
decision), application No. 31821/96, 30 May 2000; but see ECHR, Bankovic and others v.
Belgium and others (admissibility decision), application No. 52207/99, 12 December 2001,
ECHR 2001-XIl.

31 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports

1996, p. 226, at p. 240.
2 |bid., at para. 25.

% Legal Consequences of the Construction of a Wall in the Occupied Palestinian

Territories, Advisory Opinion, 1.C.J. Reports 2004 (hereinafter ICJ, 9 July 2004 Advisory
Opinion).

*  Ibid., para. 106.
® bid.

% One authority notes in this regard: “In these cases, the Covenant cannot provide

protection that goes beyond that guaranteed by IHL. In other words, IHL does not supersede
human rights law but makes sure that content wise the two bodies of law guarantee the same.
This approach enables treaty bodies to look at violations of IHL from a human rights perspective
while ensuring, at the same time, that IHL guarantees are not, as a result, broadened by the
application of human rights law.” From a paper presented by Walter Kdin entitled “The
Covenant on Civil and Political Rights and its Relationship with International Humanitarian
Law”, to be published in Proceedings of the Expert Meeting on the Supervision of the
Lawfulness of Detention During Armed Conflict, organized by the University Centre for
International Humanitarian Law, the Graduate Institute of International Studies, Geneva, 24-25
July 2004.

37 1CJ, 9 July 2004 Advisory Opinion, op. cit. at note 33, para. 111.
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% Although the Inter-American Court found in the Las Palmeras case that neither it nor

the Commission is competent to find violations of the Geneva Conventions, the Court indicated
that provisions of the Geneva Conventions may be taken into consideration as elements for
interpreting the American Convention. Las Palmeras v. Colombia, preliminary objections,
judgement of 4 February 2000, Series C No. 67, paras. 32-34. The Court confirmed this view
in the case of Bamaca-Velasguez v. Guatemala, judgement of 25 November 2000, Series C No.
70, paras. 208 and 209. For a discussion of the Inter-American Commission’s views on the
relationship between human rights and humanitarian law, see case No. 11.137, Abella
(Argentina), report No. 5/97, paras. 37-42, in IACHR Annual Report 1997, OEA/Ser.L/V.11.98,
Doc. 6 rev.; IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/11.116, Doc. 5
rev. 1 corr., 22 October 2002 (hereinafter IACHR, Report on Terrorism and Human Rights);
IACHR, Third Report on The Stuation of Human Rights in Colombia, OEA/Ser.L/V/11.102,
Doc. 9rev. 1, 26 February 1999.

% See the African Charter, art. 7; the American Convention, art. 9; European

Convention, art. 7.

40" See concluding observations of the Committee:  Estonia (CCPR/CO/77/EST), para.
8; Egypt (CCPR/CO/76/EGY), para. 16; the Philippines (CCPR/CO/79/PHL), para. 9; Yemen
(CCPR/CO/75/YEM), para. 18; Belgium (CCPR/CO/81/BEL); Uganda (CCPR/CO/80/UGA);
New Zealand (CCPR/CO/75/NZL).

“ " See ICCPR, art. 9; American Convention, art. 7; European Convention, art. 5; African

Charter, art. 6. These provisions, which protect al persons from unlawful or arbitrary
interference with their liberty by the State, apply in the context of criminal proceedings as well
as other areas in which the State may affect the liberty of persons, such as preventative detention
for reasons of public security or detention in relation to immigration status or physical or mental
health. See Human Rights Committee, general comment No. 8(16), article9 (1982),
paras. 1, 4; A. v. Australia, communication No. 560/1993 (CCPR/C/59/D/560/1993), 30 April
1997, para. 9.4. See similarly IACHR, Report on the Stuation of Human Rights of Asylum
Seekers within the Canadian Refugee Determination System, OEA/Ser.L/V/11.106, Doc. 40 rev.,
28 February 2000, paras. 134-142; ECHR, Winterwerpv. The Netherlands, application
No. 6301/73, judgement of 24 October 1979, Series A No. 33; Amuur v. France, application
No. 19776/92, judgement of 25 June 1996, para. 53, Reports 1996-111.

42 Genera comment No.8. See similarly IACtHR, Sudrez Rosero case, judgement

of 12 November 1997, Series C No. 35, para. 43.

43 SeeBody of Principles for the Protection of All Persons under Any Form of Detention

or Imprisonment, principle 17.
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“ Genera comment No. 8, para. 2. See similarly case 11.205, Jorge Luis Bronstein

and others (Argentina), report No. 2/97, 11 March 1997, para 11, in IACHR Annual Report
1997, op. cit. a note38; ECHR, Brogan v. United Kingdom, application No. 11209/84,
judgement of 29 November 1988, Series A No. 145-B, p. 33, para. 62. See aso Opinion of the
Lords of Appea For Judgement in the Cause A (FC) and others (FC) (Appellants) v. Secretary of
State for the Home Department (Respondent) in which nine law lords on 16 December 2004
voted 8 to 1 against parts of the United Kingdom’s 2001 Anti-Terrorism, Crime and Security Act
under which appellants, all foreign terrorist suspects, had been detained indefinitely without
charge or trial since they could not be safely removed to another country; available at
http://www.publications.parliament.uk./pa/1d200405/1djudgmt/jd041216/a& others.pdf.

45

Genera comment No. 29, para. 16.

% See IACtHR, Advisory Opinion OC-9/87, Judicial Guarantees in States of Emergency
(articles 27 (2), 25 and 8 of the American Convention on Human Rights), 6 October 1987,
Series A No. 9, para. 31.

47 See eg., IACHR, Report on Terrorism and Human Rights, op. cit. at note 42, para

127; ECHR, Aksoy v. Turkey, application No. 21987/93, judgement of 18 December 1996, para.
78, Reports 1996-VI. See also Paris Minimum Standards of Human Rights Norms in a State of
Emergency (International Law Association, 1984); the Siracusa Principles on the Limitation and
Derogation Provisionsin the International Covenant on Civil and Political Rights, Human Rights
Quarterly, vol. 7, No. 1 (1985), para. 70, cited in general comment No. 29, para. 10, note 6.

“8 See, eg., Third Geneva Convention, arts. 8, 9, 21.

9" Third Geneva Convention, arts. 21, 118 and 119.  Article 119, fifth paragraph, of the
Third Geneva Convention provides in this regard that “[p]risoners of war against whom criminal
proceedings for an indictable offence are pending may be detained until the end of such
proceedings, and, if necessary, until the completion of the punishment. The same shall apply to
prisoners of war already convicted of an indictable offence”.

% ICTY, Appeals Chamber, Judgement, Prosecutor v. Zejnil Delalic and Others, case

No. IT-96-21-A, para. 322. The Appeals Chamber also stated that under article 43 the court or
board must have the “necessary power to decide finally on the release of prisoners whose
detention could not be considered as justified for any serious reason” (para. 328). The Court
also indicated that it “is upon the detaining power to establish that the particular civilian does
pose such arisk to its security that he must be detained, and the obligation lies on it to release the
civilian if there is inadequate foundation for such aview” (para. 329).

> Providing that “[w]here in occupied territory an individual protected person is

detained as a spy or saboteur, or as a person under definite suspicion of activity hostile to the
security of the Occupying Power, such person shal, in those cases where absolute military
security so requires, be regarded as having forfeited rights of communication under the present
Convention™.
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2 Article 45 (3) provides: “Any person who has taken part in hostilities, who is not
entitled to prisoner-of-war status and who does not benefit from more favourable treatment in
accordance with the Fourth Convention shall have the right at all times to the protection of
article 75 of this Protocol. In occupied territory, any such person, unless he is held as a spy,
shall aso be entitled, notwithstanding article 5 of the Fourth Convention, to his rights of
communication under that Convention”.

% Article 75 (3), (5), (6) states. “3. Any person arrested, detained or interned for
actions related to the armed conflict shall be informed promptly, in alanguage he understands, of
the reasons why these measures have been taken. Except in cases of arrest or detention for
penal offences, such persons shall be released with the minimum delay possible and in any event
as soon as the circumstances justifying the arrest, detention or internment have ceased to
exist ... . 5. Women whose liberty has been restricted for reasons related to the armed
conflict shall be held in quarters separated from men's quarters. They shall be under the
immediate supervision of women. Nevertheless, in cases where families are detained or
interned, they shall, whenever possible, be held in the same place and accommodated as family
units. 6. Persons who are arrested, detained or interned for reasons related to the armed
conflict shall enjoy the protection provided by this article until their final release, repatriation or
re-establishment, even after the end of the armed conflict”.

> In this connection, the Inter-American Commission on Human Rights has suggested

that in circumstances in which the supervisory regulations and procedures under international
humanitarian law prove inadequate to properly safeguard the fundamental rights of detaineesin
international armed conflicts, for example where the continued existence of active hostilities
becomes uncertain, or where a belligerent occupation continues over a prolonged period of time,
the full supervisory mechanisms under international human rights law and domestic law may
necessarily supersede international humanitarian law. See IACHR, Report on Terrorism and
Human Rights, op. cit. at note 42, para. 146. In asimilar vein, the United States Supreme Court
recently held that the United States courts have jurisdiction to consider challenges through
habeas corpus proceedings to the legality of the detention of foreign nationals captured abroad in
connections with hostilities. U.S.S.C., Rasul v. Bush, No. 03-334, Opinion dated 28 June 2004.

> General comment No. 29, para. 13 (b).

% See e.g., Fourth Geneva Convention, art. 11; Additional Protocol I, art. 81.

5" See Fourth Geneva Convention, art. 49.

% bid., art. 147.

% Genera comment No. 29, para. 10. See similarly, IACHR, Report on Terrorism and

Human Rights, op. cit at note 42, para. 45.
% See eg., United Nations Standard Minimum Rules for the Administration of Juvenile

Justice; United Nations Rules for the Protection of Juveniles Deprived of their Liberty.
1 See eg., Additional Protocol I, art. 77; Additional Protocol 11, art. 4 (3).
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2 General comment No. 29, para. 10, note 5. See also Convention on the Rights of the

Child, art. 38.

8 American Convention, arts. 8, 9; European Convention, arts. 6, 7; article 40 of the

Convention on the Rights of the Child prescribes similar protections relating specifically to
proceedings involving children.

®  Human Rights Committee, general comment No. 13 (21), article 14 (1984).

% See eg., Third Geneva Convention, articles 82-108, governing disciplinary and penal

sanctions against prisoners of war, and article 130, prescribing the wilful deprivation of the
rights of a fair and regular trial to be a grave breach of the Convention; Fourth Geneva
Convention, articles64-75, governing penal prosecution of civilians in occupied territory,
articles 117-126, regulating disciplinary and pena sanctions against interned civilians,
article 147, prescribing the wilful deprivation of the rights to afair and regular trial to be a grave
breach of the Convention; Additional Protocol I, article 75 (4); Additional Protocol 1, article 6.

% See eg., International Committee of the Red Cross, Commentary on the Additional

Protocols of 1977 to the Geneva Conventions of 12 August 1949 (Geneva: ICRC, 1987)
(hereinafter ICRC, Commentary on the Additional Protocols), p. 879, indicating that most of the
guarantees listed in subparagraphs 75 (4) (a)-(j) are contained in ICCPR, the European
Convention and the American Convention on Human Rights.

" lbid. Seesimilarly IACHR, Report on Terrorismand Human Rights, paras. 245-247.

%  See eg., Moriana Hernandez Valentini de Bazzano v. Uruguay, communication

No. 5/1977, Views of the Human Rights Committee adopted 15 August 1979, Selected
Decisions Under the Optional Protocol (CCPR/C/OP/1), pp. 40-43. See similarly: 1ACHR,
Report on the Stuation of Human Rights in the Republic of Guatemala, OEA/Ser.L/V/11.61, doc
47, p.96 (1983); IACHR, Second Report on the Stuation of Human Rights in Peru,
OEA/Ser.L/V/11.106, doc. 59 (2000); IACtHR, Castillo Petruzz et al. case, Annual Report of the
Inter-American Court of Human Rights 1999, OEA/Ser.L/V/111.47, pp. 211-300; IACHR, Second
Report on the Stuation of Human Rights in Chile, OEA/Ser.L/V/11.37, doc. 19 (1976); IACHR,
Report on the Stuation of Human Rights in Uruguay, OEA/Ser.L/V/I1.43, doc. 19 (1978);
IACHR, Third Report on the Stuation of Human Rights in Colombia, OEA/Ser.L/V/11.102 Doc.
9rev. 1(1999).

% Military courts are frequently presided over by active duty military officers who

remain subordinate to their superiors in keeping with the military hierarchy, and where the
manner in which they fulfil their assigned task might well play arole in their future promotions,
assignments and professional rewards. These and other considerations have led international
human rights supervisory bodies to declare that military courts fail to satisfy the conditions of
independence and impartiality necessary to try civilians for terrorism-related or other crimes.

" See eg., ICCPR, art. 14 (3) (g); American Convention, art. 8 (2) (g), (3).
71

See, eg.,, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, art. 15.
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2 See, eg., ECHR, Khan v. United Kingdom, application No. 35394/97, judgement
of 12 May 2000, ECHR 2000-V, para. 34.

" ICRC, Commentary on the Additional Protocols, pp. 879-880, para. 3092.

™ See ICCPR, art. 5 (2); genera comment No. 29, para. 16. See similarly American
Convention, art. 29 (b); IACHR, Report on Terrorism and Human Rights, para. 259.

" Genera comment No.29, paras.11, 15, 16. See similaly IACHR, ibid.,
paras. 245-247.

® Stating: “No Contracting State shall expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers where his life or freedom would be threatened on account of
his race, religion, nationality, membership of a particular social group or political opinion.”
However, subsection 2 of that same article provides that this benefit cannot be “claimed by a
refugee whom there are reasonable grounds for regarding as a danger to the security of the
country in which he is, or who, having been convicted by fina judgement of a particularly
serious crime, constitutes a danger to the community of that country”.

" Tapia Paez v. Sweden, communication No. 39/1996, Views adopted on 28 April 1997,
para. 6; see Arkauz v. France, communication No. 63/1997, para. 11.5, Views adopted on
9 November 1999.

8 See ECHR, Chahal v. The United Kingdom, application No. 22414/93, judgement
of 15 November 1996, Reports 1996-V, para. 80; ECHR, Soering v. The United Kingdom,
application No. 24038/88, judgement of 7 July 1989, Series A No. 161, paras. 88, 113:
IACHR, Report on Terrorism and Human Rights op. cit. at note 42, paras. 384-397; Second
Progress Report of the Special Rapporteurship on Migrant Workers and their Families in the
Hemisphere, OEA/Ser./L/V/11.111, Doc. 20 rev, 16 April 2001.

" The Committee also stated that two visits by the sending State’'s embassy in three

months, the first only some five weeks after the return of the person and under the supervision of
the detaining authorities, indicated an “absence of sufficiently serious efforts to monitor the
implementation” of the guarantees received.

8 Paragraphs 35-37. The most apparent example of a prevailing political condition

precluding assurances is where areceiving State is known for its systematic practice of torture or
ill-treatment. It is, however, important to note that torture need not be State policy to be
considered systematic. Torture “may be the consequence of factors which the Government has
difficulty in controlling, and its existence may indicate a discrepancy between the policy as
determined by the central Government and its implementation by the local administration”
(para. 36). In either scenario, where a systematic practice of torture is found, assurances should
not be utilized.
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8 The Special Rapporteur on the question of torture indicated that various personal

circumstances can effect the appropriateness of reliance on an assurance. These include:
whether a person has been tortured or maltreated at the insistence or with the acquiescence of a
public official in the receiving nation in the past; whether the person has engaged in political or
other activity that would make him particularly vulnerable to the risk of torture following return;
or whether the person belongs to an identifiable group based on political, racial, national, ethnic,
cultural, religious, gender, or sexual orientation and because of it is at risk of discrimination that
would amount to torture or other ill-treatment. Ibid., paras. 38 and 39.

% Paragraph 1 (b) of Security Council resolution 1373 (2001) required all States to
“criminalize the wilful provision or collection, by any means, directly or indirectly, of funds by
their nationals or in their territories with the intention that the funds should be used, or in the
knowledge that they are to be used, in order to carry out terrorist acts’. Paragraph 1 (c) further
required States to “freeze without delay funds and other financial assets or economic resources
of persons who commit, or attempt to commit, terrorist acts or participate in or facilitate the
commission of terrorist acts;, of entities owned or controlled directly or indirectly by such
persons; and of persons and entities acting on behalf of, or at the direction of such persons or
entities, including funds derived or generated from property owned or controlled directly or
indirectly by such persons and associated persons and entities”.

8 IBA, Report on International Terrorism, op. cit. at note 26, p. 126.

8 The Guidelines of the Committee of Ministers of the Council of Europe, op. cit. at

note 5, states in thisregard: “The use of the property of persons or organizations suspected of
terrorist activities may be suspended or limited, notably by such measures as freezing orders or
seizures, by the relevant authorities. The owners of the property have the possibility to
challenge the lawfulness of such a decision before a court” (guideline X1V, Right to property).
See also A More Secure World:  Our Shared Responsibility, report of the High-Level Panel on
Threats, Challenges and Change (New York: United Nations, 2004), para 152: “The
Al-Qaida and Taliban Sanctions Committee should institute a process for reviewing the cases of
individuals and institutions claiming to have been wrongly placed or retained on its watch lists.”

% Paragraph 3 (a) of Council resolution 1373 (2001), called upon al States to “find
ways of intensifying and accelerating the exchange of operational information, especially
regarding actions or movements of terrorist persons or networks’.

% ECHR, Klass and others v. Germany, application No. 5029/71, judgement

of 6 September 1978, Series A No. 28.
8 Ibid., para. 48.
8 Ibid., para 49.

% Report of the Committee on the Elimination of Racial Discrimination, Official

Records of the General Assembly, Fifty-seventh Session, Supplement No. 18 (A/57/18), chap. XI,
sect. C, Statement on racia discrimination and measures to combat terrorism.
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% Report of the Committee on the Elimination of Racial Discrimination, Official

Records of the General Assembly, Fifty-seventh Session, Supplement No. 18 (A/57/18), chap. XI,
sect. C, Statement on racia discrimination and measures to combat terrorism.

91

note 89.

See Report of the Committee on the Elimination of Racial Discrimination, op. cit. at

% See eg, ibid., chap. |11, paras. 223 and 338.

% |ACHR, Report on Terrorism and Human Rights, op. cit. at note 42, para. 353.

% IBA, Report on International Terrorism, op. cit. at note 26, pp. 64-65.

% That report indicates by example that “it might be reasonable for reasons of national

security to instigate immigration screening to al male citizens from country X arriving in
country Y. By contrast, it may not be reasonable to question, arrest and detain all men from
country X residing in, or visiting, country Y”. 1bid., p. 65.

% Article 20 of the Torture Convention and article 8 of the Optional Protocol to the

Convention on the Elimination of All Forms of Discrimination against Women. In addition,
CERD decided at its forty-fifth session, as part of its efforts to prevent racial discrimination, that
it may decide to take early warning measures aimed at preventing existing problems from
escalating into conflicts, or it may decide to initiate urgent action procedures aimed at
responding to problems requiring immediate attention to prevent or limit the scale or number of
serious violations of the International Convention on the Elimination of All Forms of Racia
Discrimination. See Report of the Committee on the Elimination of Racial Discrimination,
Official Records of the General Assembly, Forty-ninth Session, Supplement No. 18 (A/49/18),
para. 19.

9 See e.g. Human Rights Committee (CCPR/CO/81/BEL, Belgium; CCPR/CO/80/UGA,
Uganda; CCPR/CO/80/DEU, Germany; CCPR/CO/80/LTU, Lithuania; CCPR/CO/80/COL,
Colombia; CCPR/CO/76/EGY, Egypt; CCPR/CO/75/NZL, New Zealand; CCPR/CO/75/MDA,
Republic of Moldova, CCPR/CO/73/UK, CCPR/CO/73/UKQOT, United Kingdom of Great
Britain and Northern Ireland; CCPR/CO/74/SWE, Sweden; CCPR/CO/78/ISR, Israd;
CCPR/CO/78/PRT, Portugal; CCPR/CO/79/LKA, Sri Lanka; CCPR/CO/79/PHL, Philippines;
CCPR/CO/79/RUS, Russian Federation, and CCPR/CO/75/YEM, Yemen); Committee against
Torture (CAT/CICR/28/6, Sweden; CAT/C/CR/28/4, Russian Federation; CAT/C/CR/32/4, New
Zedland; CAT/C/CR/31/1, Colombia; CAT/C/CR/31/2, Morocco; and CAT/C/CR/31/4, Y emen);
Committee on the Elimination of Racial Discrimination (A/57/18, paras. 412-434, New Zealand,
ibid., paras. 315-343, Canada; CERD/C/65/CO/3, Kazakhstan; and CERD/C/64/CO/8, Sweden);
and the Committee on the Rights of the Child (CRC/C/15/Add.228, India).

% See, e.g. Human Rights Committee, communication No. 981/2001,
Gomez Casafranca v. Peru, Views adopted on 22 July 2003 (CCPR/C/78/D/981/2001)
and communication No. 1033/2001, Sngarasa v. &i Lanka, Views adopted on 21 July 2004
(CCPR/C/81/D/1033/2001).
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% Report of the Committee against Torture, Official Records of the General Assembly,

Fifty-seventh Session, Supplement No. 44 (A/57/44), chap. |, sect. K, Statement of the
Committee in connection with the events of 11 September 2001; and Report of the Committee on

the Elimination of Racial Discrimination, op. cit. at note 89.
1% gtatus of ratification of the principa international human rights treaties as of
1 October 2004, available at http://www.ohchr.org/english/bodies/treaty/index.htm.

101

The International Covenant on Economic, Social and Cultural Rights and the
Convention on the Rights of the Child.

102 As at 1 October 2004: 104 States are parties to the Optional Protocol to the
International Covenant to the Civil and Political Rights; 56 States have made a declaration under
article 22 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment; 39 States have made a declaration under article 14 to the International
Convention on the Elimination of All Forms of Racia Discrimination; 67 States are parties to the
Optiona Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women; and 1 State has made a declaration under article 77 to the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families.
See http://www.ohchr.org.

103 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment and International Convention on the Elimination of All Forms of Racia
Discrimination.

104 Convention on the Elimination of All Forms of Discrimination against \Women;
International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, Convention on the Rights of the Child.

1% Every four years for the reports to CAT (article 19 of the Convention against Torture

and Other Cruel, Inhuman or Degrading Treatment or Punishment) and CEDAW (article 18 of
the Convention on the Elimination of All Forms of Discrimination against Women); every two
years for CERD (article 19 of the International Convention on the Elimination of All Forms of
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periodicity of four years.

196 See Seventy-third to eighty-first sessions of the Human Rights Committee, available at

http://www.ohchr.org/english/bodies/hrc/sessions.htm.
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See Human Rights Committee, op. cit. at hote 97 above.
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eighty-first and seventy-fourth sessions, respectively.
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Chairperson-Rapporteur of the Working Group on Enforced or Involuntary Disappearances,
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11 Available at http://www.un.org/Docs/sc/committees/1373/sel  docs.html.
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14 Intergovernmental Authority on Development, K hartoum, January 2004.
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116 Resolution 57/219 of 18 December 2002 and resol ution 58/187 of 22 December 2003.
17 Resolution 1456 (2003) of 20 January 2003.
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