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Pe3rome

Bo ncnonuenue pezomonnn 2004/72 Komuccun CBOI IPHUHIUIIOB 3aIIMTHI U MOOMIPEHUS
npaB Yea0BeKa MocpeacTBOM 00phObI ¢ Oe3HakazanHOCThIO ([IpuHIHMITEI) OBLT OOHOBJIEH, "¢ TEM
YTOOBI OTPA3HUTH MOCIEAHIE U3MCHEHHS B MEXKTYHAPOTHOM IPAaBE U MPAKTUKE, BKIIOYAs
MEXITYHAPOIHYIO Cy/IeOHYIO MTPAKTUKY ¥ MPAKTUKY TOCYAPCTB, & TAKXKE YI€CTh HE3aBHCHUMOE
uccienoBanue” 1Mo Bonpocy o 6e3nakazanHocTu (E/CN.4/2004/88), nposeneHHoe 1Mo
nopyueHuto ['eHepanbHOTO cexperaps Bo ucnoinenue pesontoiu 2003/72. Dto He3aBUCUMOE
UCCJICJIOBAHKE, B CBOIO OUEPE/Ih, TIO3BOJIUIIO ONPEICTUTH MEPEAOBEIE CIIOCOOBI OOPHOBI
¢ 0e3HaKa3aHHOCTHIO C UCIOJIb30BaHUEeM [IpHHIIMITOB KaK OCHOBBI JJIsT OTICHKH.

Coo0TBETCTBYIOLINE U3MEHEHHS B MEK/TYHAPOIHOM IIpaBe B LIEJIOM YOEIUTEIbHO
MOJTBEPANIIN IelicTBEHHOCTD [IpMHIMIIOB, 00ecnieunB JalbHENIIee YTOUHEHUE KpyTra
YCTaHOBJIEHHBIX NTPABOBBIX 0053aTeIbCTB rocyaapcTs. CoOTBETCTBEHHO, 0OHOBJIEHHBIN TEKCT B
OCHOBHOM TIOATBEPKIaeT U coxpansier [IpuHimmnel, npeaioxkeHHsie B 1997 roxy
(E/CN.4/Sub.2/1997/20/Rev.1, npunoxenue 1), yTouHsiss KOHKpETHBIC aCHIEKTHI UX IPUMCHEHHSI
B CBETE MOCJIEIHUX U3MEHEHUM B MEXKAYHAPOJHOM ITpaBe. XOTs B OOJIBLIINHCTBE CIy4acB
IIEPECMOTPEHHBIE BAPUAHThI OTPAKAKOT U3MEHEHMS 110 CYIIECTBY MEXKIYHAPOIHOTO IIPaBa,
HEKOTOPBIE U3 HUX OTPAXKAIOT BaXKHbIE HMHCTUTYLIMOHAJIbHBIE U3MEHEHHUSI, KOTOPbIE IPOU3O0IILIN
nocine pa3padotku [IpuHIMIOB, Takue, Kak NOSIBJIEHHE HOBOW Pa3HOBHUIHOCTH CY/1a,
BKJIIOUYAIOIIETO KaK HAllMOHAJIbHBIE, TaK U MEKTyHAPOIHBIE AIIEMEHTHI.

B psae cnyuyaeB nonpaBku OTpaXkaroT IOCIEAHUE U3MEHEHHUS B IPAKTUKE TOCYapCTB,
KOTOpBIE, TOMUMO UX MMOTEHIIMATFHON aKTyaIbHOCTH B BBISIBICHUN (DOPMUPYIOIIUXCS
MPUHIIMIIOB MEXIYHAPOJIHOIO IIPaBa WM B MOATBEPKACHUN JEHCTBYIOLIUX PABOBBIX HOPM,
obecrieunii IIeHHYI0 HHopMauio 00 3QPEKTUBHBIX CTpaTeTusx O0PbHOBI ¢ Oe3HAKA3aHHOCTBIO.
Hanpumep, mpuoOpeTeHHbI 3a mocneiHee BpeMsi OIBIT MOATBEPANI BaKHEWIIee 3HAUCHNE
o0ecrnieueHns LIMPOKOT0 YUacTHsl )KEPTB U APYTUX T'PakJlaH, BKIK0Yasi, B YaCTHOCTH, KEHIIMH U
IpeCTaBUTENCH MEHBIIIMHCTB, B pa3padoTKe U OCYIIECTBICHUHU MPOTrpaMM OOpbOBI C
0e3HaKa3aHHOCTBIO. JTa IMPAKTUKA OTPAXKEHA B MOMpPaBKax, I/1€ HET KaTETOPUYECKUX
(GopMyITHPOBOK IO BOTIPOCAM, PellIeHHE KOTOPHIX BIIOJHE YMECTHO OCTABJICHO Ha yCMOTPEHHE
YYaCTHUKOB HAI[MOHAJIbHBIX OOCYXACHUH, HO ITPH 3TOM BBIKPUCTAJIJIM30BBIBAIOTCS B 1I€JIOM
NoJIe3HBIE HJIeH Ha 06a3e OIbITa, MpuoOpeTaeMoro rocyiapcTBaMu B 60puoe ¢
0e3HaKa3aHHOCTBIO.

HekoTopsie monpaBku 0Tpakar0T COBOKYITHBIM ONBIT TocyaapcTs, Opranusanuu
O6benuHenHbIX Hanmii u Apyrux MHCTUTYTOB M OPraHU3alMi, KOTOPBIE UTPAIM BEYILYIO POJIb
B PEIICHUH MPOOJIEM BOCCTAHOBJICHHUS CIIPABEITMBOCTH Ha ()OHE MACCOBBIX IPHIMEPOB
HECOCTOSTENILHOCTH cyieOHOr0 nponecca. OOHOBIIEHHBIE PUHIIUITBI BIIUTAIN 3TOT OIIBIT,
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KOTOPBI HaIllell OTpakeHHe, HalpuMep, B MPU3HAHUN HEOOXOAUMOCTH PAaCCMOTPEHHMSI BOITpOca
0 BCEOObEMITIONIEH HHCTUTYLIMOHAIBHON pepopMe Kak OCHOBBI JIsl 00eCTIeUeHHS
YKU3HECITOCOOHOTO MPABOCYAUS B MEPHOIBI IEPEX0/1a K JEMOKPATHH.

B Goee mmpokoii mepcriekTrBe N3MEHEHH, JISKAIIHE B OCHOBE KOPPEKTHPOBKHU
[TpuHIMTIOB, IPEACTABISIOT OO0 3aMETHBIE IOCTUKEHHUS B HALIMOHAIBHBIX U MEXKITYHAPOTHBIX
yCHIIHSIX TI0 60pb0e ¢ Oe3HaKa3aHHOCThI0. B cTpaHax, KOTOPBIE MOABEPTATHUCH XUIITHUIECKOMY
pasrpalieHnIo TMKTaTOPCKUMH PEKUMaMHU, ObUIM YCTPaHEHB! HEMPEOA0IUMBIE /10 3TOTO
HPENSITCTBUS ISl OTHPABICHUS IPABOCYIUsl; B IIEpPEUEHb HHCTUTYTOB, IPU3BAHHBIX BEPLINTD
IIPaBOCYJIME B CIIy4ae KECTOKUX IPECTYIUICHUH, BOIILJIA HOBAsl PAa3HOBUIHOCTH CY/Ia,
COYETAIOIIET0 HALMOHAJIBHBIE U MEXAYHAPOIHBIE MIEMEHTBI; IOCYAapCTBa B3aMMOJICHCTBYIOT B
HessiX 00ecnevyeHrs yroJloBHOTO MPECIEIOBaHMSI BBICIINX JOKHOCTHBIX JIUI] IPABUTENILCTB B
MEX1YHapOAHBIX HHTEPHALMOHAIN3UPOBAHHBIX M HALIMOHAJBHBIX CyJaX; B PACIOPSKEHUN
IPABUTEIBCTB U IPa’KJAHCKOTO OOIIECTBA TENEPh UMEETCS pacTyLUil HA0Op HHCTPYMEHTOB IS
00pb0BI ¢ Oe3HAKAa3aHHOCTHIO. M XOTS 9TH M3MEHEHUS MPUBETN K HEOOXOJMMOCTH OOHOBIICHHS
[Mpunnunos, camu [IpUHIUIBI UTPATH UCKIFOUYUTENFHO BXKHYIO POJIb B 00ECTIEUEHNH ITUX

MOCTHIKEHUI.

Iepecmotpennsrii TekeT [IpuHnnnoB comepxutcs B jokymente E/CN.4/2005/102/Add.1.



E/CN.4/2005/102

page 4
COAEPXAHUE
Ilynkmor ~ Cmp.
5321501 (532 07 (< 1-11 5
l. KOMMEHTAPUI K OFHOBJIEHHBIM ITPUHIIUIIAM..... 12-70 8
AN © ) 1101531 (33 (S) 1 COR PP 13- 16 9
B. IlpaBo Ha uH(popManuto (MpUHIKIBL 2-18) ......ccveeeeee. 17-35 10

C. IlpaBo Ha BOCCTaHOBJIEHHE CIIPABENIMBOCTH
(mpUHIATIBL 19-30) ..o 36 - 57 16

D. IlpaBo Ha Bo3MeleHue yuiepba/rapaHTun
HEMoBTOpeHus HapyiieHui (mpuHIuUnbl 31-38) .............. 58 - 69 24

. SAKITFOUEHUE........ooiiiieeeee e 70 29



E/CN.4/2005/102
page 5

BBenenue

1. Hacrosimuii mokman npeactaBieH Bo ucrnonnenue pesoiroiun 2004/72, B koTopoit
Komuccus o mpaBam uesioBeka npocuia ['eHepaabHOro cekperapsi Ha3HaAuYUuTh HE3aBUCHMOTO
9KCIEepTa CPOKOM Ha OJIUH T'oj1 Jyist 00HOBIIeHHsT CBO/Ia MPUHIIMIIOB 3aIIMUThI U TIOOIIPEHHUS TIPaB
YesioBeka mocpeicTBoM 00phObI ¢ Oe3nakazanHocThio (E/CN.4/Sub.2/1997/20/Rev.1,
npuinoxxerune 1) (IIpunmne), "4T00B OTPA3UTh MOCIIEAHNUE U3MEHEHUS B MEKIYHAPOHOM
npaBe M MPaKTHKE, BKIIOYAs MEK/YHAPOAHYIO CYACOHYI0 IPAKTUKY M MTPAKTHKY TOCYAapCTB, a
TaKXe y4ecTh He3aBUCUMOE HccileIoBanue” mo Bomnpocy o Oesnakazannoctu (E/CN.4/2004/88),
NPOBEICHHOE TI0 Topy4eHHUIo [ 'eHepaIbHOTo cekpeTaps Bo UcnonHeHue pesostoiun 2003/72
(He3aBUCHMOE MCCIICIOBAHUE), @ TAK)KE MH(DOPMAITUIO M OIICHKH, TIOJYUYEHHBIC OT TOCYAapCTB U
MEKITPABUTEIbCTBEHHBIX U HEMPaBUTEIbCTBeHHBIX opranu3anuii (HITO) Bo ucnonnenue

pe3omtoriuu 2004/72.

2. B ynomsuaytom B pezomonuu 2004/72 He3aBHCUMOM HCCIIEIOBAHUH TOBOPHIIOCH

"0 mepeoBOM MPAKTHUKE, BKIIIOYAs PpEKOMEHIAIlUH, JIJIsl OKa3aHUs TOCyJapCTBaM COJIEHCTBUS B
YKPEIUICHNU HallMOHAJIBHOTO MOTEHIINANa, HEOOXO0JMMOT0 UM it 60pbOBI CO BCEMH BUIAMU
0e3HaKa3aHHOCTH, B KOTOPOM YUYMTHIBAIUCH Obl" IIpuHIIMIIBI "U TO, KaKUM 00pa3oM 3Tu
NPUHIUITBI TIPUMEHSIOTCS, U OTPAYKAINCh Obl HEABHUE H3MEHEHUS M pacCMaTpUBaICs Obl
BOIPOC 00 UX JanbHEHIIeM an/IMeHeHI/H/I"l. OTpaxeHHbIE B UCCIEAOBAaHIHU HEaBHUE
W3MEHEHHS BKITIOYAJIH "OCHOBHBIE MTEPEMEHBI B 00JIACTH MEX/TyHAPOAHOTO MpaBa U MPaKTUKU
rOCY/IapCTB, KOTOPBIE MPOU30ILIH mocie 1997 roxa"? - Toro roja, Koraa [Tpuntumne! Ob6LTH
npezcrasiensl r-HoM Jlyn XKyane, CrienuanbHbIM TOKJIaJYUKOM T10 BOIIPOCY O
0e3HaKa3aHHOCTH JIUII, BAHOBHBIX B HapyHICHUX (TpaXIaHCKUX U MOJIMTHYCCKUX ) TIPaB
YenoBeka, Toraamsei [1oaxoMuccuu o npenynpesKaeHnuIo JUCKPUMUHALINY 1 3a1UTe
MEHBIIIMHCTB U nepeaansl Komucenu pemennem 1997/28 IMoakomuccuu. B cooTBeTcTBHM C
pesomortueit 2004/72 Tpuniubl Obl OOHOBIICHBI B CBETE HETABHUX U3MCHEHUI B
MEXyHAPOJIHOM IIpaBe U MPAKTUKE, B TOM YHCIIE TeX, KOTOPbIE OTMEYAIOTCS B HE3aBHCHUMOM

HCCICIOBAaHNUHU, a TAKXKEC B CBCTC 00J1ee HOBEIX U3MCHCHHIA.

3. TomuMo HH(OPMAIHH, IPETOCTABICHHO IPABATEIBCTBAMIL, B HACTOSIIIEM JOKIAE
OBLIIM YUTEHBI pe3yJIbTaThl pad0Yero COBEIIaHMsl KCIIEPTOB, OPraHU30BaHHOIO YIIpaBJI€HUEM
BepxoBHoro xomuccapa 1o npasam uenobeka (Y BKITY) B XKenese 18 u 19 nos6pst 2004 roxa.
Oto pabouee coBenaHue OBUIO CO3BAHO B IENAX OKAa3aHUs COACUCTBUS MPOBEICHUIO OOMEHa
MHEHHUSMHU MEXIY HE3aBUCHUMBIM SKCIIEPTOM U SKCIIEPTaMH, IPUIIIAIICHHBIMA U3 PA3TUIHBIX
reorpaduueckux pernonoB (Adpuku, Asuu, Boctounoii EBpornsl, JlaTnHCcKO#t AMEpUKH 1
Kapubckoro Oacceitna, 3anaanoi EBporisl 1 U3 ApYrux rocyaapcts). B 4ucio y4acTHHKOB
coBellanus Bouum Takxke npeacrasurenu Y BKITY, Mexnynapoanoro komurera KpacHoro
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Kpecra (MKKK) u HITO. HesaBucuMslii SKCIIEpT X0Te OBbI BBIPA3UTh MPU3HATEIBHOCTH 32
IpeJCTaBIeHNE OTACIbHBIX MAaTepUAIOB Opranusanueil "MexayHapoaHas aMHUCTHS
EBponelickuM KOMUTETOM MO NPEAYIPERKIESHUIO MBITOK U 0€CUETOBEYHBIX MIIN YHU)KAIOLIUX
JIOCTOMHCTBO BUJOB OOpaIlleHus M Haka3aHus, MexIyHapoaHoll (eneparueii aur npas
YeJI0BEKa, OpraHu3aliel o HalIIAEHHIO 3a OCYILECTBICHUEM IIPAB YEIOBEKa,
MexayHapoaHbIM LIEHTPOM I10 BOIIPOCAM IPABOCYAUS B IEPEXOIHBIN NIEpUoa, Mex1yHapoIHOI
komuccueit ropucroB, MKKK, MexyHapoiHbIM peaOMINTAIMOHHBIM COBETOM JISI )KEPTB
MBITOK, Opranu3anuei "MHunmaTuBa 1no co3jaHuio CripaBeyIMBOTO OTKPBITOrO 001ecTna”,
VYnpasnenneM BepxoBHoro komuccapa Opranuzanuu OoveanHeHHbx Hanuil o nenam
6exentieB i DOHIOM U BOIMEIIECHHS yiep6a’.

4.  Kax orMe4aeTcs B HE3aBUCUMOM UCCIIEJOBAHUH, XOTS ' HEKOTOPHIE ACTIEKThI
[TpuHIMTIOB. .. MOTYT OBITH OOHOBIIEHBI 32 CUET JJOTIOJIHUTENHFHON MHPOPMAITUH" C LIETBIO
OTpaKeHUsI 3HAYUTEIHHBIX N3MEHEHHUI B 00JIACTH MEXTYHAPOIHOTO MpaBa U MPAKTUKH
rocy/apcTB, "TOCIEAHNE U3MEHEHUS B 00J1aCTH MEXAYHAPOIHOIO IIpaBa MOATBEPIUIH
JeicTBEHHOCTH [[pHHIIUITOB B LIE€IOM M MTPOJAEMOHCTPUPOBATIN UX BKJIAJ] B YCHIIHS 110 O0prOE C
6e3HAKA3AHHOCTHIO, IPEANPHHIMACMBIC Ha HAMOHATLHOM ypoBHE". JIeiCTBHTENBHO, B
UCCIIEIOBAaHUH C/I€JIaH BBIBOJ, YTO "TIpHHIUIIBI yKe OKa3au CYIIECTBEHHOE BIMSHUE Ha
JIeSTENBHOCTB B 0071acTH 6OPEOBI ¢ GesHakasaHHOCTEI0" . T109TOMy OGHOBIICHHBIN TEKCT,
KOTOPBIN COIEPXKUTCS B I00aBICHUY K HacTosmieMy aoknany (E/CN.4/2005/102/Add.1),
OTpa’kasi COOTBETCTBYIOIINE N3MEHEHHsI, B OCHOBHOM ITOJTBEPKAAET M COXpaHsaeT [[pUHIINTIBI,
npeziokeHHsle [Togkomuccueii B 1997 rony.

5.  BHeceHHbIC MOMPABKH OTPAXKAIOT OJHO WIIM HECKOJBKO CIIAYIONIMX cooOpakeHui (Ooee
10/IpoOHBIE MOSICHEHUSI, KOTOPBIE IO MEpE HEOOXOAMMOCTH WJIN 1I€JIECO00PAa3HOCTHU AOMOJHSIOT
9TH OOIIME 3aMEeYaHusl, U3JI0KEHBI B pa3ziene |). B OonbIIMHCTBE CBOEM MOMPABKU OTPAXKAIOT
nocJeTHUe U3MEHEHHSI B MEXTyHapOAHOM IpaBe, 3a(hpUKCUpPOBaHHBIE B CY1€OHOM MPaKTHKE
MEXyHAPOJHBIX CYI0B, TIOTOBOPHBIX OPraHOB B 00JIACTH TPaB YeJIOBEKa M HAllMOHAIBHBIX
CYZIOB, a TaKXe B JPYTUX aCHEeKTaxX MPaKTUKU rocyaapcT. [lo Oonblel 4acTh 3TH U3MEHEHUS
o0ecnieunBaroT JajbHEeIIee yTOUHEHNE Kpyra IeHCTBYIOIIMNX 0053aTe€IbCTB TOCY1apCTB
COTIACHO MEKIYHAPOJIHOMY IIpaBy, Kak NpaBUIIo, HOATBEPKAas 1€HCTBEHHOCTh [IpMHIIMIIOB.

6. B HEKOTOpPBIX CiTydasx MOCIEAHNE TEHCHIINU MTOAYEPKHYIIN OTHOCUTENIbHYIO BaKHOCTD
HEKOTOPBIX MPUHIUIIOB UM NPEAIOChUIOK, JIeXaIuX B ocHoBe [IpuHiunos B nenom. OTtpaxas
TEHJCHLUH TOJOOHOTO PO/ia, HEKOTOPBIE MONPABKY MPEACTABISAIOT COOON COOTBETCTBYIOIIEE
CMeEIlleHNE aKLeHTOB 0e3 n3MeHeHus cymectsa [ [punuunos. Hanpumep, nocnennue TeHaeHINN
yOeIuTeNbHO NOATBEPIMIN INIaBHYIO IPpeANnocbUIKy [IpuHIIMMIOB - "HE00X0IMMOCTh
NPUMEHEHHS KOMIUIEKCHOTO TI0/1X0/1a K 60phoe ¢ 6e3HaKA3aHHOCTIO" . UTOGHI MIOAYEPKHYTh
OO0IIyI0 Ba)KHOCTB 3TOTO NMPHUHIIXIA, B 0OHOBJICHHBIN TEKCT B KQUECTBE €ro MEepBOro MPUHIIUTIA
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BKJIFOUEH COJICprKaBIuiics panee B mpunnumne 18 (1) Tekct, onpeaenstomuii psii Mep, KOTopbie
rocy/apcTBa IOJKHBI IPUHUMATH JIJISl BBIIIOJIHEHUS CBOMX 0053aTeNIbCTB B OTHOIIEHUH OOPHOBI
¢ Ge3HAKA3aHHOCTHIO®.

7.  Jlpyras kaTeropus MompaBoOK IIMPOKO OTPAXKAET U3MEHEHHS B IPAKTUKE TOCYIapCTB,
KOTOpBIE, TOMUMO MX MOTCHIIUATHHON aKTYaJIbHOCTH B BBISIBICHUH (POPMUPYIOIIHXCSI
MPUHIIMIIOB OOBIYHOTO MPaBa UK B MOATBEPXKICHUH JIEUCTBYIOMUX HOPM, TTOCITYKUITH
HUCTOYHUKOM IIEHHON MH(OpMaIuu, Kacarteics 3pQeKTUBHBIX cTpaTeruii 00pbObI ¢
Oe3HaKa3aHHOCTHIO. B0O3MOXKHO, HanOo0JIee BaXKHLIM B 3TOM OTHOIIEHUH SABISIETCA TO, UYTO
IPUOOPETEHHBIN B MTOCIEAHEE BPEMS OIBIT IOATBEPINII BayKHEHIIIEe 3HaUCHUE 00€CTICUEHUS
"IMIMPOKOTO yJacTus )KEPTB U APYIHX TpakaaH" B "pa3paboTke MOJUTHKH B 001acTH OOPHOBI C

"9, Ux ydacTtue noMmoraet o0ecneduTs 3(H(HEKTUBHBINA yUEeT B IOJTUTHUKE TIO

0e3HaKa3aHHOCTBIO
0oprbe ¢ Oe3HAKA3aHHOCTHIO PEeATBbHBIX MOTPEOHOCTEH KEPTB U caMmo 1o cede "MoKeT
CIOCOOCTBOBATH BOCCTAHOBJIEHUIO BCEX TPAKIAHCKHX TPAB JIUI], KOTOPBIM B MPOIIIOM OBLIO
OTKa3aHO B 3aLATE 3aKOHa" . [IIupok¥e KOHCYIBTAIUN TAKKE CIIOCOOCTBYIOT JTOCTHIKEHUIO
TOTO0, YTOOBI CaMa TIOJTUTHKA B 001acTH OOPHOBI C O€3HAKA3aHHOCTHIO HAXOMIa OTPAKCHHE B
nporeccax o0ecreuyeHust OTYETHOCTH Tepe] 00IecTBeHHOCTRI0. HakoHell, Kak TOBOPUTCS B
nocjeIHeM JJokaae ['eHepanbHOTo ceKpeTaps O TOCIIOICTBE MpaBa U MPAaBOCYANH MEPEXOTHOTO
neproja B KOH(PIMKTHBIX U TOCTKOH(MIMKTHBIX 00IIECTBAX, MPOTrPAMMEBI, KOTOPhIE BO3HUKAIOT
Ha OCHOBE HAIIMOHAJBHBIX KOHCYJIBTAIMHA, IO CPAaBHEHHIO C IPEVIOKEHHBIMHU CO CTOPOHBI
SIBIISIIOTCSI 00JIee MOIXOASAIIMMHE " 7151 0OecrieueH s MPOYHOM CIIpaBeTMBOCTH B OyAyIIEM, B
COOTBETCTBUU C MEXKAYHAPOIHBIMU CTaHIAPTAMH, BHYTPEHHUMH TIPABOBBIMH TPAJUIUSIMH U

1
HAIMOHAJILHBIMUA YassHUAMH' .

8.  IIpmoOpereHHBIH B moceIHee BpeMst OTBIT MOKa3al Takxke, 4To neiu [IpuHIuMnoB MoryT
ObITh () (h)EKTUBHO JOCTUTHYTHI JIUIIH KOT/1a IPEATNPUHUMAIOTCS COTIIACOBAaHHBIE YCHITUS 110
00ecreYeHNI0 paBHOIPABHOI'O YYacTHsI MY KUHH U JKEHILUH B pa3padO0TKe U OCYIIECTBICHUU
NOJIMTUKHU B 00acTu 60prObI ¢ Oe3HakazaHHOCThI0. Hanpumep, B [IpuHiunax yreepxaaercs,
YTO KOMUCCHH T10 PaccieI0BaHUIO JOKHBI "' yICISATh 0c000€ BHUMAaHUE HAPYIICHHUSIM
OCHOBHBIX TIPAB JKEHIHH" '] OIIBIT [OCIEIHEr0 BPEMEHH CBUACTENBCTBYET O TOM, 4TO
JOCTH>KEHUIO 3TOM LENIN CIIOCOOCTBYET 00ECIIEUeHNE TEHIEPHOIO PABHOBECHS B COCTaBE

KOMMCCHH 110 YCTAHOBJICHUIO UCTHUHBI K UX IIEPCOHAJIA.

9.  IlpuHuuII, COrIacCHO KOTOPOMY IMOJIMTHKA B 00J1acT OOPHOBI ¢ O€3HAKAa3aHHOCTHIO JOJDKHA
OCBEIIATHCS B paMKax 0OIIECTBEHHBIX KOHCYIBTAIIMH, BKIIFOYAsl, B YaCTHOCTH, IPECTABICHNUE
MHEHHH )KEePTB, TECHO CBSI3aH C APYTHM 3aKJIFOUCHHEM HE3aBUCHMOTO UCCIIEIOBAaHUS: ... XOT
rOCyJapCTBa JTOJHKHBI BBITIOIHITH CBOU 0053aTENILCTBA 10 MEXKITYHAPOTHOMY MIPABY, ...HE
CYIIECTBYET " YHUBEPCAIBHOTO perenTa’ uist Mep, MPUHUMAEMBIX B CBSI3U C TPYOBIMU
HapyIIEHUSIMH IIPaB genosexa"'?, Uro kacaercs ponu Opranuzanuu O0wearnHeHHBIX Haruit B
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HOJJIEPXKKE TOCTIOICTBA MpaBa U MPaBOCYAUs TIEPEXOTHOTO Mepro/ia B KOHQIUKTHBIX U
NOCTKOH(IMKTHBIX 00IIECTBaX, TO B BBIIICYIOMSIHYTOM J0KIaze [ 'eHeparbHOro cekperaps
(cM. IYHKT 7) COACPIKUTCS aHATOTUYHBINA BBIBO: MBI JIOJIXKHBI. .. BO3IEPKHUBATHCS OT
UCIIOJIb30BAHUS HEKUX YHUBEPCATBHBIX (POPMYJT U HCKYCCTBEHHOTO HACAXICHHUS HHOPOTHBIX
MojIeJIeld, a BMECTO 3TOTO OKa3bIBaTh CBOIO MIOMOIIb Ha OCHOBE HAIMOHAIBHBIX OICHOK,
HallMOHAJIBHOTO Y4acTUs U HAIMOHAJIBHBIX HYX] U qasamii" ™, Otpaskast 06a 3TH 3aKIIOUEHHS,
KOTOPBIC BBITCKAIOT U3 MOCICAHCTO IIMPOKOI'o OIIbITA, OOHOBJIEHHBIN TEKCT HpI/IHIII/IHOB B
HEKOTOPLIX CIIy4YasaX YKa3bIBA€CT HAa BAXKHOCTH O6III€CTBCHHBIX KOHCYJIBTaIH/II\/JI npu BI)Ipa6OTK€
Mep 1o 6opbOe ¢ Oe3HaKa3aHHOCTHIO.

10. B xopae oOHOBIeHUs [IpuHIMIIOB B cBeTE (haKTOPOB, YKa3aHHbBIX B pe3omtormu 2004/72,
HE3aBUCHMBII SKCIIEPT CPOPMYINPOBAT U3MEHEHHSI C YIETOM TOT0, YTOObI [IpHHIIUTIBI JTeTKO
aIalITUPOBAITUCH K Pa3IMYHBIM IPABOBBIM CHCTEMaM U, B Oosiee o0IeM 1uiaHe, Obuia
oOecniedyeHa ux OosiplIas ICHOCTh. B HEKOTOpBIX cinydasix TekeT IIpuHIunmoB Obu1
CKOPPEKTUPOBAH, C TEM YTOOBI OTPA3UTh YTOYHEHHUE UX 3HAUEHUS, KOTOpPOE paHee ObuIo
U3JI0’KEHO B conpoBoxkaatoniem [Ipuniunel nokmnane Ilogkomucceuu, Koraa oHU ObLIN
npencTanieHsl B 1997 roz[yls. HexkoTtopsie nmonpaBku HampaBJIeHbI TakKe HAa 00eCTeueHne TOro,
YTOOBI AHTJIMHACKUI TEKCT KaK MOXKHO TOYHEE COOTBETCTBOBAN (PpaHITy3CKOMY OPHUTHHAITY
tekcTa [IpuHnmnoB. He3aBUCHMBIN KCTIEPT OTMETHII, UTO, KOTJa aHTJIUICKIHA U (ppaHIly3CKUNA
TEKCTHI [ [pUHIMIIOB MMEIOT HECKOIBKO PA3IMYHbIe KOHHOTAIMU, (PPAHITy3CKHIA TEKCT JTy4Ile
OTpa)kaeT COOTBETCTBYIOIIME MPUHIIMIIBI MEKTyHApOIHOTO MpaBa. HakoHel, TEKCT HEKOTOPBIX
NPUHIUIIOB ObUT OOHOBJIEH M3-32 HEOOXOIUMOCTH OTPA3UTh U3MEHEHUS B IPYTUX MPHUHIUTIAX.

11. IlpuHuMas BO BHUMaHHE MaHJAaT HE3aBUCUMOIO KcriepTa 0OHOBUTH [IpuHIINIIBL, "4TOOBI
OTPa3UTh MOCIIEIHUE U3MEHEHHS B MEXKIYHAPOIHOM IpaBe U MPAKTHUKE, BKIFOYAs
MEXIYHAPOAHYIO CYJIeOHYIO MPAKTUKY U MPAKTUKY TOCYIApCTB", a TAKXKE JPYrue COOOpakeHHUs,
u3joxxeHHbie B pe3omtomu 2004/72, Bo3M0OXKHO, OyIeT TI0JI€3HBIM BHOBb TIOBTOPUTH, YTO "ITH
NPUHIAITHI SIBIISIOTCS. HE TPABOBBIMH HOPMaMH B CTPOT'OM CMBICIIE CIIOBA, @ PYKOBOSIIMMHU
npunrpnamu™'®, OueBnHOl npeamocsuIKoil pesontomun 2004/72, KOTOpast CITy’KUT OCHOBOI
M10/1X0/1a HE3aBUCHMOT0 KCIIEpTa K OOHOBJICHUIO TIPUHIIUIIOB, SIBIISIETCS TO, YTO PYKOBOJISIIHE
NPUHIUITBL, KOTOPBIE CaMU 110 ce0e He SBISIFOTCS IOPUANYECKH 0053aTEIbHBIMU, TOJIKHBI, TEM HE

MEHEE, OTPaXaTb COOTBETCTBYIOIIUE IIPABOBBIE CTAHAAPTHI U OTBEYATh UM.
l. KOMMEHTAPHIA K OGHOBJIEHHBIM ITPUHIIUIIAM

12. Hcnonw3zyemoe B JAHHOM JOKYMEHTE CJIOBO "[IpHHIMITEI" OTHOCUTCS K TEKCTY
NPUHIIAIIOB, cojepxamieMycs B npuinoxenud |l k nokymenty E/CN.4/Sub.2/1997/20/Rev.1, B TO
BpeMsI KaK IIPH CChUIKE, CKa)KeM, Ha "TpUHLHUI 1" peub U1eT 0 KOHKPETHOM IIPUHIIMIIE B JAHHOM

TekcTe. Takue cloBOocOYeTaHMs, KaK 'MepecMOTPEHHBIN TeKCT", " 0OHOBIECHHBIH TEKCT",
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"MepecMOTPEHHBIN MPUHIUIT" ¥ " OOHOBJICHHBIN MTPUHITUIT , OTHOCATCS K TEKCTY, KOTOPBIH OBLI
06HOBIICH BO HcmonHeHue pesomonun 2004/72. OOHOBIEHHBIE PUHIIUAIIBI U3JI0KEHBI B
N00aBJICHUH K HACTOSIIEMY JOKJIAIy.

A.  Omnpenenenus

13. OOGHOBJIEHHOE ONpeeTICHNE TEPMHIHA "TSHKKUE MPECTYIIICHUS IO MEXTYHAPOIHOMY
IpaBy" OTPa)kaeT pa3bsICHEHUS COOTBETCTBYIOIIETO 3aKOHOJATENbCTBA, IPEIYCMOTPEHHBIE
COBPEMEHHOM cy1e0HOM MPaKTUKON MEXTyHapOIHBIX YTOJOBHBIX CYA0B, JOTOBOPHBIX OPTaHOB
B 00J1aCTH IIpaB Y€JI0BEKAa M HAllMOHAJIBHBIX CYJ0B. XOTs B IPEABIAYIIEM OIPEIEICHUN
TEPMHHBI 'BOEHHBIE IPECTYIUIEHUS U "Cepbe3HbIE MPAaBOHAPYIIECHUS 10 MEKYHAPOJHOMY
TYMaHUTApHOMY IpaBy" YIIOMHHAIOTCS pa3eNIbHO, IEPECMOTPEHHBIN TEKCT OTpaXKaeT TOT (axT,
YTO Cephe3HbIC MPABOHAPYIICHUS SIBJISIOTCS OJJHON M3 MOATPYIIT O0JIee MUPOKOH KaTeTOpHH
BOCHHBIX NPECTYIUIEHUH U, KaK MPU3HAETCs B CyAeOHOM npakTrke MexayHapoaHOro
YroJIOBHOTO TpHOYyHaa 1o GeiBureit FOrocmasun (MTBIO)Y | B cooTBeTcTBYIONIIX yeTaBax
Me3K/IyHapOIHOTO YTroIoBHOrO TprbyHana 1o Pyange (MY TP)'® u MexyHapoasoro
yrojioBaoro cyaa (Pumckwii CTaTyT)lg, a TakXe B Cy/1e0HOM mpakTuke MexxaMepruKaHCKOM
KOMHCCHH TI0 T[PaBaM YeJTOBEKa>., APYTHe Cephe3HbIe HAPYIICHHS MEXTyHAPOIHOTO
TYMaHUTapHOI'O IIpaBa TaK)Ke ABJSIOTCS BOCHHBIMU NpeCTyMieHusIMU. PopMylIHpoBKa "HHbIE
HapyIICHU 3alllMIIaeMbIX B MEKYHApPOHOM IIJIaHE IIPaB YEJI0BEKa, SABIISIOIINECS
NPECTYIJICHUSIME TI0 MEKTYHAPOHOMY MIPaBy U/MITU MOJUICKAIIINE 110 MEXKYHAPOJHOMY IIPaBY
YTOJIOBHOMY IIPECIIEA0BAHUIO CO CTOPOHBI FOCY/1apCTB, TAKHUE, KaK MBITKH, HACHJILCTBEHHOE
HCUE3HOBEHHE, BHECYIeOHAs Ka3Hb U paOCTBO", BKIIIOUEHA B IEPECMOTPEHHOE OTPEICTICHHE C
LEJTBIO OTPAXKEHHSI CyIeGHOI MPAKTHKH JJOrOBOPHBIX OPTAHOB B OOIACTH TPAB YeIOBEKa™,
HAIMOHANBHEIX CY/IOB2 W MEKIYHAPOIHEIX YTOTOBHEIX TPHOYHAIOBZ, TEKCTOB
COOTBETCTBYIOIINX Z[OFOBOpOB24 u pe3onmonuit ['enepanbHoil Accambiien U Ipyrux OpraHoB

Opranuzanun O0beTUHEHHBIX Harmit®.

14. B nepecMOTpEHHOM TEKCTE BBOJAUTCSI TEPMHUH "KOMHUCCHS 110 YCTAaHOBJIEHUIO UCTUHBI,
0CO0BIN BUJ KOMHCCHH IO PaccielOBaHUIO, B CBA3U C €€ PACTYIIUM 3HAYEHUEM KaK MEXaHU3Ma
JUIS pean3aluy paBa Ha HHPopMannio. B 0OHOBIEHHOM TEKCTE STOT TEPMUH UCTIONb3YETCS B
OTHOLIEHUH HOPM, KOTOPBIE OTHOCSTCS IJIaBHBIM 00pa30M MUJIU TOJIbKO K KOMHUCCHSM I10
YCTAHOBJICHHIO HCTHHBIZ.. TIpHBEIeHHOE B 0OABICHHH OMPEICICHIE B OCHOBHOM
COOTBETCTBYET OIPEJEIICHUIO, HCIIOIB3yEMOMY B JI0KIaje ['eHepanbHOro cexperaps o
TOCIOJICTBE MIPaBa M MPaBOCYIUH MEPEXOTHOTO epHOa B KOH(PIMKTHBIX M MOCTKOH(INKTHBIX
oGmecrBax”’.

15. B 0OHOBIIEHHOM TEKCTE TaK)K€ BBOJIUTCS ONpeAeTIeHHE TEPMUHA "apXUBBI', KOTOPBIN

KapJAUHAJIbHO Ba’XCH IMMPUMCHUTCIIbHO K HCCKOJIbKMM ITPHUHIHIIAM. 910 OMpCACIICHUC B
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OCHOBHOM TOHSTHO 0€3 MOSICHEHHH, 0JTHAKO HEKOTOPbIE MOMEHTBI 3aCIIy’KHBAIOT KPATKOTO
KOMMEHTapus. Bo-mepBbIX, XOTs MO/ apXuBaMH, KOTOPBIM YAEJIEHO OCHOBHOE BHUMAaHHE B
npuHiunax 4 u 13-17, noHUMaroTcs Te apXMBbI TOCYIapCTBEHHBIX YUPEKICHUN 3a IEPUOIbI
MacCOBBIX PENPECCHid, B MOCIEAHHUE TO/IbI B pe3yIbTaTe PaCIPOCTPAHEHUSI KOMUCCHI 110
YCTAHOBJICHHIO MCTUHBI MIOBBICHUIIACH BAYKHOCTD UX COOCTBEHHBIX apXHBOB U BO3HUKJIIA
HEO00XOIMMOCTh PACCMOTPETH BOIPOCHI, KACAIOLIUECS 3TOr0 UCTOYHHUKA apXUBHBIX MaTepUaJIOB.
Bo-BTOpBIX, B COOTBETCTBHH C MPO(PECCHOHATBHON apXUBHOW MPAKTUKOM CIOBO " TOKYMEHTHI'
BKJIFOUYACT IUPOKHIA HAOOp UX BUJIOB, TAKKMX, KAK OYMa)KHbIC JOKYMEHTHI (B TOM YHCJIE KapThl,
YEePTEXKHU U IUIAKATBHI), JIICKTPOHHBIC 3aUCH (Takue, Kak 3aliCy JICKTPOHHOM MOYTHI U
TEKCTOIPOIECCOPHBIC 3aTUCH, a TaKKe 0a3bl JaHHBIX), (oTorpadu, KHHOIJICHKU, BUICO- U
ayauoseHTel. HakoHelr, XOTs B HCIIOJIB3yeMOM B OOHOBIJIEHHBIX MTPUHITUIIAX OMPEICICHUH
JieNlaeTcs aKIeHT Ha O(UIIMaTbHbIe HCTOYHUKH, MaTepHallbl, Kacarolluecsl HapyIIeHUH mpaB
YeNoBeKa, COOpaHHbIE HHOCTPAHHBIMH ITPABUTEIHCTBAMH, HAITMOHAIBHBIMU U
mexxayHapoaabivu HITO, yHuBepcuTeTaMH M MEKAYHAPOIHBIMU OPTaHU3AIMSMH, TAKKe
UTPAIOT BYKHYIO POJIb B 00ECTIEYCHUH JIJIsl OOIIECTBA BO3MOYKHOCTH OCYIIECTBIISITH CBOE IIPABO
Ha 3HAHUE UCTHUHBI O HAPYILIEHUSAX MpaB YeJIOBEKa U TYMaHUTApHOro npasa. ['ocyaapcTa
JIOJIKHBI YBa)KaTh M 3aIIMIIATh PABO HETOCYAAPCTBEHHBIX OPraHU3alMi U OT/IEIbHBIX JIUI]
coOMpaTh, COXPAHATH U MPECTABIATh COOTBETCTBYIOIINE TOKYMEHTHI, KaCatOIIUECs MOT00HBIX
HapyIICHUN.

16. B 0OHOBIIEHHOM TEKCTE COXpaHSIETCs ONpeNeleHne coaepkaierocs B [IpuHmmmax
TepMUHa "0e3HAKa3aHHOCTh . DTO OMpeJIeJICHUE CIEIYET pacCMaTpUBaTh B CBETE

npuniuna 18 (1)/o6HoBIeHHOr0 IpUHIKIA 1, B KOTOPOM OTMEYAeTCs, YTO TOCYAapCTBa JOKHBI
MPUHUMATE PsiT Mep 1o 60pb0e ¢ Oe3HaAKa3aHHOCTHIO. BEHITIONHEHUE OJJHOTO U3 00S3aTENBCTB,
TaKOT0, KaKk 00s3aHHOCTH MPECIIEOBATh T€X, KTO HECET OTBETCTBEHHOCTD 32 TSKKHE
NPECTYIUICHUS TI0 MEKIYHAPOJIHOMY IPaBy, HE OCBOOOKIAET rOCYIapPCTBA OT MX OTACITBHBIX
00513aTeNbCTB, BKIIIOYAs T€, KOTOPBIE KacaroTcs BO3MEIIeHUs yiiepOa, npaBa Ha HHPOPMAIUIO H,
B OoJiee 00111eM TUIaHe, HEONYLEHUS TOBTOPEHUS HAapYILIEHUH.

B. IIpaso Ha undopmaunio

17. B ocHOBe noax0/a HE3aBUCUMOT0 KCIIEpTa K JaHHOMY paszzaeny [IpuHIunoB nexar asa
o0umx coodpakeHusi. Bo-niepBbIX, MOCIEHNE U3MEHEHUS] B MEXAYHAPOIHON Cy1eOHON
IIPAKTUKE U MPAKTUKE FOCYIapCTB YOSAUTEIbHO MOATBEPANIN KaK HHIUBUAYAIbHOE, TaK U
KOJUJIEKTUBHOE U3MEPEHHUs IIpaBa Ha HH(OPMaIIHIO, XOTs pa3IyuHble JOTOBOPHBIE OpraHbl

HaMCETUJIN HCCKOJIBKO MHBIC KOHTYPLI 3TOI'0O HpaBaZB.

18. Bo-BTOpBIX, IUPOKUH TI00ATBHBIN OMBIT pA0OTH KOMHUCCHI 110 YCTaHOBIICHUIO HCTUHBI B

2 n n
nepuox nocie paspaborku [puriumnos® mokasan, 4To "y4acTie KepTB U APYTHX IPakKIaH
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(cMm. BoITIIe, MYHKT 7) IMeEET 0c000€ 3HAUCHHUE TSI OOCYKICHUH, KACAFOIIUXCS KOJJIEKTUBHOTO
u3MepeHus npasa Ha HHPopmaluo. KoppekTHpoBKH MPUHLIUIIOB 5-12 0TpakaroT STOT OIIBIT,
u30eras KaTeropudeckux (HopMyIMpOBOK MO BOMPOCAM, PelieHne KOTOPBIX BIOJIHE YMECTHO
OCTaBJICHO HAa YCMOTPEHHE YYaCTHUKOB HAIIMOHAIBHBIX 00CYX/IEHUH, HO TIPU STOM MO3BOJIIIOT
BBIJICJIUTH B 11€JIOM TOJIE3HBIEC UJIeU Ha 0a3e ONbITA, HAKOIJIEHHOTO B MOCJIEIHEE BpeMs

KOMHCCUAMU 110 YCTAHOBJICHHUIO HCTHUHBI.

19. B T0 e Bpems B 0OOHOBJIIEGHHOM TEKCTE€ OTMEYAETCsl, YTO HEKOTOPBIE BOIIPOCHI,
Kacaromuecs rnpaBa Ha HHPOPMAIIUIO, PEryIUPYIOTCS IeHCTBYIOIIMMHU WIIH (POPMHUPYIOLITUMHCS
MEXIYHAPOAHBIMA HOpMaMu. Hampumep, X0Ts BOIIPOC O TOM, CIEAYET JIX CO3aBaTh KOMUCCHIO
10 YCTaHOBJICHUIO HCTUHBI WIIM KOTJ1a 3TO HYKHO JI€J1aTh, I0JKEH, KaK IIPaBUIIO, PEIIAThHCS B
paMKax HallMOHAJIbHBIX 00CYK/I€HUH, YHUBEPCAIbHYIO aKTyaJIbHOCTh UMEET TOT IPUHIUI, YTO
rOCyJapcTBa JIOJHKHBI COXPAHATh apXHBHI, TO3BOJISIONINE O0IIECTBY OCYIIECTBIATH CBOE TIPABO

Ha 3HAHUE UCTUHBI OTHOCUTEIBHO MPOIUIBIX PETIPECCH.
1.  OOmme npUHUMIBI

20. B aHTIMICKOM TEKCTE MEPBOTO MPEATIOKESHHUS EPECMOTPEHHOTO IPUHIUIA 2 - KOTOPBIN
COOTBETCTBYET npuHIHMITY 1 - cioBa "Systematic, gross' 3aMeHeHbI ciioBaMH "Massive or
systematic’. DTo n3MeHeHue MO3BOJISET IPUBECTH AHTIIMHCKHUIA TEKCT B COOTBETCTBHUE C
(paHIy3CKHM OPUTHHAIIOM, B KOTOPOM HCIIOJIB3YIOTCS ClloBa "Massive ou systématique”
[Tomumo obecrieueHust COOTBETCTBHS (DPAHITY3CKOMY OPUTHHAIY, 3TO U3MEHEHHUE JTydIlie
OTpa)kaeT HOBEHIIYIO IPAKTUKY U MEXIYHApOAHOE MPaBO, YEM aHIJIMICKUI TEKCT npuHImna 1.
Uro kacaeTcsi MPaKTHKH, TO MAaH/IaThl KOMHCCHH 110 YCTAaHOBIIEHUIO UCTUHBI, KaK PAaBUIIO, HE
OTPaHUYMBAIOT PACCIIEIOBAHUS KOMUCCHI HApYIIEHUSMH, KOTOPBIE SBIISIOTCS KAK
CHCTEMaTHYECKUMH, MaK 1 MaCCOBBIMU. UTO K€ KacaeTcsi COOTBETCTBYIOIIETO
3aKOHOJIATENBCTBA, TO (POPMYITHPOBKA (DPAHITY3CKOTO TEKCTA BBHI3BIBAET B MAMSATH OIPEICIICHUE
IPECTYIUIEHNI IPOTUB YEJIOBEUYHOCTH, OTPAXKEHHOE B HOBelIIeH cyneOHoi npaktuke MTBIO n
Komwurera no npasam gestoBeKa ., a Takke B craThe 3 Ycrasa MYTP u B crathe 7 (1) Pumckoro
cTaryra. B KaXa0M M3 3TUX UCTOYHHUKOB MPECTYIUICHUS POTUB YETOBEYHOCTHU OTIPEIENISIOTCS
KaK HEKOTOpbIE JIesTHHS, KOTOPbIE COBEPILIAIOTCS B IIMPOKUX MacmTadax w1y Ha
CHCTEMaTHYECKOW OCHOBE. XOTS MaHIAThI MOCIEIHUX KOMUCCHIA TIO YCTAaHOBJICHUIO NCTHHBI
OOBIYHO OXBATHIBAJIM MPECTYIUIEHUS, KOTOPBIE HEOOA3aTEIbHO IOCTUTAIOT YPOBHS
NPECTYIUIEHUH MPOTUB YEJIOBEYHOCTH, HATMYKE TIOJOOHOTO MEXTYHAPOTHOTO TPECTYIUICHUS

OyJIeT CIIYXKUTb U€aTbHON OCHOBOM /Ui CO3/IaHMsI KOMHCCHH 110 YCTAaHOBJICHUIO UCTUHBI.

21. 3aroyioBOK M TEKCT MEPECMOTPEHHOTO MPUHIUIA 3 COCTABJICH UCXO/Is U3 00S3aHHOCTH
rOCyJapcTB "COXpaHATh MaMATh. DTa (OPMYIHPOBKA MPECIEAYET el yTOUHEHHS 0e3
W3MEHEHHUS CMBICIIA MIPUHITUTIA 2, B KOTOPOM UCTIOJB3YIOTCS CIIOBA "00sI3aHHOCTh HE3a0BEHUS .
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WHaue roBopsi, 0OHOBIICHHBIN TEKCT MPEAyCMAaTPHBACT YTOUHEHHE TIPEATIOIaraeMOro 3HAYCHHS
NepBOHAYAIEHOU (HOPMYTHUPOBKH, OTPAXKEHHOW BO BTOPOM MPEUIOKESHUH MIPUHIIUTIA 2,
NIEPBOHAYAILHBIX (OPMYIIUPOBOK [IpUHIIMITOB, KOTOPBIE MPETYCMATPUBAIOT KOHKPETHOE
PYKOBOJICTBO B OTHOIICHHH pUMeHeHUs npuHIma 2 (ocobenno npunmumnos 13-17), a Takke

conpoBoxaaroniero IIpuHuumnb: KOMMGHTapl/Iﬂgl.

22. TlepecMOTpEHHBII TEKCT MPUHIIMIIA 5, KOTOPHI OOHOBISET MPUHLIMT 4 1 BKIIIOYAET
NepBBIN ab3al] MpUHIUIA 5, OTpaXKaeT 1Ba cOOOpakeHusl. Bo-TiepBbIX, OOHOBICHHBIN TEKCT
HaTpaBJIeH Ha TO, YTOOBI H30€kKaTh JIFOOOTO BO3MOXKHOTO MPEATIOIOKEHHS, 4TO paboTa
KOMHCCHI 10 YCTAHOBJICHUIO UCTUHBI SIBIISIETCS QIbTEPHATUBOM BaXKHOU POJIM MIPABOCY/US B
3allUTe MpaB qenoBeKa’’, MyTeM UCKJIIOUEHHUs cIoB "B ciiydae HECIOCOOHOCTH CyIeOHBIX
OpraHoB (DYHKITMOHHPOBATH JTOJDKHBIM 00pazom". JeHCTBUTEIIBHO, HOBEUIIIHI OMBIT BHICBETHII
CaMOCTOSITENIbHBIN BKJIal CyZACOHBIX OPraHOB B YTOUHEHHE OOCTOSTENILCTB BOKPYT HApYIICHUH
npas gesnoBeka>. To, 4T KOMHCCHH 110 YCTAHOBICHHIO HCTHHBI "HE IPH3BAHBI 3aMEHSTH COOOi
HU TPAKJAHCKHUE WM a]MUHUCTPATUBHBIE, HU YTOJIOBHBIE OPTaHbl MIPABOCYIUA", YETKO YKa3aHO
B IPUHIUIIE 7 a); TEPECMOTPEHHBIH TEKCT MPUHIIMIIA 5 BCETO JIUIIb YCUIIUBAET 3TO MOJI0KEHHE.
Bo-BTOpBIX, B COOTBETCTBUH C COOOPAKEHUSIMU, H3JI0KCHHBIMU BBIIIE B MyHKTax /-9 u 18, B
OOHOBJIECHHOM TEKCTE KOCBEHHO MPU3HAETCS, UTO PELICHHE, CIEYET JIM CO3/1aBaTh KOMUCCHIO 110
YCTaHOBJICHHUIO UCTHHBI, TOJKHO OBITh IPOAYKTOM HAIIMOHATBHBIX 00CYXKICHUMN, KOTIa
MECTHBIE YCIIOBUS MTO3BOJISIIOT MPOBECTHU MO00HBIE 0OCYKIEHUS CBOOOIHO U 6e30macHo™, npu
TOM YTO MEXAYHapOHasl MOAIEP>KKa MOXKET B 3HAUUTEIBHON Mepe ClIOCOOCTBOBATH
IIPOBEJICHUIO BHYTPEHHUX 00CYKJIEHUH U CHITPaTh BaXKHYIO POJIb B YCIEIIHON AESITEIbHOCTU

KOMI/ICCI/II/I35.

2. Kommuccuu no pacc/ieIoBaHUI0

23. Tlpunnun 5 (2) npenycmarpuBaet: "J{ist BOCCTaHOBJICHUS TOCTOMHCTBA JKEPTB, UX CEMEH,
a TaKKe MPaBO3AIIUTHUKOB [pacclieIOBaHUSI KOMUCCHUH MO PACCIIEIOBAHUIO] CIIEYeT
OpPUEHTUPOBATh Ha 0OECTIeUeHUE MPU3HAHNS TOW YaCTU UCTUHBI, KOTOPAsi paHee MOCTOSIHHO
oTpuIaigack”. DTOT TEKCT ObLT CKOPPEKTHPOBaH B mpuHIumIe 6 (2), rae BMecto ciioB " Iis
BOCCTAHOBJIEHMSI JIOCTOMHCTBA" MCIOJIb3YIOTCS CJI0BA "' B 3HaK NMpU3HaHUS JOCTOMHCTBA" U
UCKJIIOYaeTcs yroMrUHaHue "afgBokaToB”. IlepBoe M3MeHEHNE HAlIPaBIEHO Ha UCKIIIOUEHUE
J000r0 BO3MOXKHOIO IIPEIOJIOKEHHUS], UTO JINLIAM, COBEPIIMBILNM KECTOKHUE MTPECTYIICHNUS,
yZ1aJI0Ch JUIINTH KEPTB U UX CEMEH MPUCYILEro UM JIOCTOUHCTBA. BTOpoe n3meHnenue
HAIpaBJICHO HA YCUJICHUE OCHOBHOTO BHUMaHUsI MpUHIHMIA 5 (2) HenoCpeACTBEHHBIM
KOCBEHHBIM EPTBaM HapyIIEHU ITpaB yeaoBeka, 0€3 N3MEHEHHs CMbICIIa 3TOr0 IPUHIIKIIA.

B uucno sxepTB MOTyT BXOJIUTh M YAaCTO BXOJAT IPABO3ALUTHUKU. B 3THX ciryyasx UX MOKHO
OTHECTHU K YKa3aHHOI B 3TOM NPUHIUIIE 00IEH KaTeropuu mepTBse. B 10 xe Bpems B
NIEPECMOTPEHHOM TEKCTE 11e]Tb KOHKPETHOTO YIIOMHHAHMS B PUHIUIE 5 (2) MpaBO3aluTHUKOB
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JIOCTUraeTcs MyTeM COXpaHEeHHUs Cojiep Kalleiics B HEeM PEKOMEHIalluH, YTO pacciie10BaHMs
KOMMCCHUH 10 YCTAHOBJIEHUIO UCTUHBI JOJKHBI IPOBOJUTHCS, B YACTHOCTH, B LIEJISIX
"o0ecrnieueHust MpU3HAHUS TOW YaCTH UCTHHBI, KOTOPas paHee MOCTOsHHO oTpuuaiack”. Kak
00BsICHAETCS B KOMMeHTapHH K [IpuHIMnaM, npu3HaHue aclieKTOB TOW UCTHUHBI, YTO
"yruerarenu, CTpeMsich JUCKPEAUTHPOBATH MPABO3AUIUTHUKOB, OOBSBIISIIN JKHBBIM TO, YTO
3a4aCTYIO SIBJISUIOCH UCTUHHBIM", SIBJISIETCSI CPEJCTBOM "'BOCCTAHOB[JICHHUSI| JOCTOMHCTBA ATHX

npaBosamHTHHKOB“37.

24. B mepecMOTpPEHHOM TEKCTE COXpaHSETCs eb MPHUHIHIA 6 a) - odecreueHue
HE3aBUCUMOCTH, OECIIPUCTPACTHOCTH U, B OoJiee 00I11eM IJIaHe, OJOTYETHOCTH KOMUCCHH 110
paccliieJOBaHMsIM - ITyTE€M BKJIIOUEHUS B HA3BAHHUE NIEPECMOTPEHHOT0 MPUHIUIA / U3JI0)KEHHOTO
B OOIIMX YepTax €ro rIaBHOrO MPUHIUIIA IPU UCKITFOUSHUH POPMYITHPOBKU (Hanpumep,
"KOMHCCHH JIOJKHBI yUPEXKIAThCS HA OCHOBAaHUH 3aKOHA"), KOTOpasi, BEPOSTHO, MOKET
OTPAaHUYUTh PELICHHUsI, KOTOPBIE JOJIKHBI IPUHUMATBCS C Y4ETOM HAIMOHAJIIBHOIO KOHTEKCTA.
Hogeiimmii onbIT CBUAETEILCTBYET O TOM, YTO HAaUOOJIEE MOAXOAAIIUE CIIOCOOB YUPEXKICHUS
MOJOTYETHOM OOIIECTBEHHOCTH KOMUCCHHU TI0 YCTAaHOBJICHHUIO UCTHHBI MOTYT U3MEHSTHCS B
3aBUCHUMOCTHU OT KOHKPETHBIX OCOOEHHOCTEN IIPABOBOM CHCTEMbI TOM WJIM UHOW CTPaHBI U €€
HallMOHAJIBHOTO OIbITa. HEeKOTOphle KOMUCCUU IO YCTAaHOBJIEHUIO HCTUHBI, CO31aHHBIC B
paMKax HallMOHAJIBHBIX WHUIMATUB, ObLTH YUPEKIACHbBI 3aKOHOIATEIbHBIM TIOCTAHOBJICHUEM, B

TO BpEMs KaK APYruc - Npe3uaACHTCKUM y1(213OM38.

25. B mepecMOTpeHHOM MpHHIHIE 7 a) MOoce B3ATOro U3 npuHimna 6 b) Tekcra,
peyCMaTpPUBAIOIIEr0 HECMEHAEMOCTh YWIEHOB KOMUCCHH B T€UCHHE ACHCTBUS MX MaH/ATa,
nobasineHa (paza "KpoMe Kak Ha OCHOBAaHUHU HEIEEeCIIOCOOHOCTH WIIH MTOBEICHHUS,
NPEMSATCTBYIOMIETO BHIMOJIHEHUIO HMU CBOUX O0S3aHHOCTEH, U ¢ COOJIIOACHNEM TTPOLIEAYD,
o0OecrneunBaroINX BEIHECEHNE CIIPABEUIMBBIX, OECIIPUCTPACTHBIX U HE3aBUCHMBIX PEILICHUH .
HoBplit TekcT, KoTOpHIid BeITekaeT n3 OCHOBHBIX PUHITUIIOB HE3aBUCHMOCTHU CYAEOHBIX
OpraHoB™, cie/Tyer IOHNMATh KaK yKa3aHHe HCKTIOUNTEIBHO HA 3aKOHHBIE OCHOBAHMS JUTS
OTCTpaHEHHMsI, TaKhe, Kak aMOpalibHOE TIOBEJICHNE, B paMKax IpoIeayp, 00eCreunBaroIInX

NPUHSATHE CIIPABETNBBIX, HE3aBUCUMBIX U OECIIPUCTPACTHBIX PEILICHHIA.

26. Jlnst obecrieueHusi COOTBETCTBHS (PpaHIy3CKOMY TeKCTy npuHImIa 6 ¢) cioso "safety” B
AHTJIMICKOM TEKCTE B MIEPeCMOTPEHHOM npuHImIe 7 D) Obu10 3aMeHeno cioBom "protection”.
CroBo "protection”, koTopoe cOOTBETCTBYET cjioBY "protectiont Bo ¢paHiry3ckom TeKCTe,
SBIISICTCS OOJIee YMECTHBIM, YeM cJIoBo "Safety”, B cBeTe yAeIsIeMOro B 3TOM MOJIOKECHUH
0c000T0 BHUMAaHHS UCKaM TI0 KJIEBETE M JPYTUM MPOIECCYaTbHBIM JEHCTBUSAM, KOTOPHIE MOTYT
yrpokaTh CIIOCOOHOCTH WICHOB KOMHUCCHU UTPATh POJIb TAPAHTOB HCTHUHBI.
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27. OOHOBICHHBIN TEKCT MPUHIIKIA 7 C) OTPaKaeT HOBEHIIINIA OIBIT, MO TYEPKUBAsT BAKHOCTD
obecrnieueHus reHiepHoro 0aiaHnca Npy Ha3HAYEHUH YJICHOB KOMUCCHII 110 YCTaHOBIIEHUIO
UCTUHBI, MEXTYHAPOIHBIX YTOJOBHBIX TPUOYHAIOB U APYTUX OPTaHOB, KOTOPbIE 3aHUMAIOTCS
HapyIICHUSAMH IIpaB yejIoBeKa U TyMaHUTapHOro npaBa. Hampumep, B mocienHee BpeMs
KOMUCCHH 110 YCTAaHOBJICHUIO HCTUHBI ITpejiaraiu >KeHIIMHAM, CTaBIINM KEPTBAMHU
M3HACUJIOBAHHUS, JaBaTh CBUJIETENIbCKUE MOKAa3aHUs, pa3pelas Jes1aTh 3TO Nepe]] )KEHCKUM
COCTABOM HJICHOB KOMHCCHH H IIEPCOHANA" . AHAIOTHYHBIM 06Pa3oM, CIPaBeUTHBOE
IPEJICTAaBUTEIHCTBO B KOMUCCHSIX IO YCTAHOBJIEHUIO UCTUHBI IPEJCTABUTENEH TPy
MEHBIINHCTB - YHACIIO KOTOPBIX CPE/IH XKEPTB YACTO SBISIETCSA HECOPA3MEPHBIM - H KOTOPBIE
MHOT/Ia CTAHOBSTCA 00BEKTOM HAPYIICHUH - JIOJKHO, KaK MPECTABISAETCS, TOBBICUTH JIOBEpUE
ATHUX KEPTB K MPOLIECCyaJIbHBIM JEHCTBUAM, 00ecTieunBas IpaBo KaXa0ro WieHa o0IIecTBa
y4acTBOBAaTh B OOIIECTBEHHOM ’KU3HU Ha OCHOBE PABEHCTBA.

28. TekcTt 0OOHOBJIEHHOTO MPUHIMTA 8, B KOTOPOM pacCMaTPUBAETCS MaHAAT KOMHCCHUH 110
paccieioBaHtI0, MEHSIET CTPYKTYPY MPUHIHUIA 7 B COOTBETCTBHH C OOIIMMU COOOPaKCHUSMH,
U3JI0KEHHBIMU BbIIIE B yHKTax 5-10. Hanpumep, xoTs B npuHnune 7 b) ykazaHo, 4TO MaHaaT
KOMUCCHH TIO paccieJOBaHHIO " TOJDKEH" OrOBapHBaTh YCIOBHUS, IPH KOTOPBIX ATOT OpraH
MOKET 3alpaliiuBaTh COICHCTBUE MPABOOXPAHUTEIBHBIX OPIaHOB U IPHHUMATH JIPYTUE
YCTaHOBJICHHBIE MEPBI, B IEPECMOTPEHHOM TIpUHIIUIIE 8 a) roBopHTCs, 4To "MaHaaT Komuccuu
MOKET IMOATBEPAUTH €€ TMPABO 3aMPalINBaTh COJICHCTBUE MPABOOXPAHUTEIBHBIX OPraHOB" U
NPUHUMATh JPYrHe MEPHI 10 PacciieIoBaHni0. JTa GOpMYIHPOBKa MPEyCMaTpUBaET
UCKITIOYEHUE JTF000T0 CIY4alHOTO MPE/ITOJIOKEHHS, YTO MaH/IaT KOMHCCUH JOJDKCH OTPaHUYHTh
€€ CIIOCOOHOCTB 3alpaliBaTh CONCHCTBUE MPABOOXPAHUTEIBHBIX OPIaHOB MPHU MPU3HAHUH TOTO
(akra, 4To PaKTOP KENATSIHHOCTH YKA3aHHUsI CICICTBEHHBIX IOJTHOMOYHI KOMHCCHH B €€
MaHJate (a He, HalpuMep, B €€ ONEPaTHBHBIX MPOIIEYPax WK B 3aKOHOATENILCTBE,
TpeOYIOIEM OT TIOJIMIIUK U IPYTUX YIPESKACHUI COTPYIHUYATH C KOMUCCHUEH IO
pacciieIoBaHHI0) MOKET U3MEHSTHCS B 3aBUCHMOCTH OT KOHTEKCTa. B TekcTe Ha3BaHMUsI
0OHOBIIEHHOTO MpHHIHKIA 8 Takke u3deraercss opMyIHPOBKA, KOTOPask CIIydaifHO MOTJia ObI
HAaBECTH Ha MBICJIb, YTO KOMUCCHH 10 YCTAHOBJICHHIO UCTUHBI HE MOTYT YCTaHABJIUBATh
BHECYIOHYIO OTBETCTBEHHOCTD 33 HAPYIICHHS . KOMICCHH 10 YCTAHOBICHHIO HCTHHBI MOTYT
yCTaHABJIMBATh, U YAaCTO YCTAHABJIMBAJIM, BHECYICOHYIO OTBETCTBEHHOCTh B TOW ()OopMe, KOTOpas
OTBEYACT UX MaHJATy, HAIPUMED, Ha3bIBasi BEPOSTHBIX MPABOHAPYIIUTEICH.

29. B mepecmorpeHnHblit mpuHIm 8 b), rie paccMaTpuBaroOTCst MEphI 3aIUTHI, KOTOPBIC
KOMFHCCHUH TI0 PacClIeIOBAaHHIO JIOJKHBI UMETh NPaBO MPUHUMATD, CJIOBA "'UJTM TPHHAMATh
Jpyrue HaJJIeXKalre Mephbl” ObUTH BKIIFOUEHBI B IIEJISX MOBBIIICHUS YPPEKTUBHOCTH Mep,
IPEYyCMOTPEHHBIX B TIPUHIIUIIE 7 C), OTpaXkasi 0oJiee MUPOKUE MOTHOMOYHS, KOTOPhIC
OCYIIECTBIISIFOT KOMHCCHH 110 YCTAHOBJIEHUIO HCTHUHBI.
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30. B oGHoBieHHbI# TekcT mpuHIHMa 8 ¢) u d), B KOTOpOM paccMaTpuBaeTcs Kpyr
paccieioBaHU, TPOBOJAUMBIX KOMUCCHUSIMU TI0 paccieIoBaHUIO, BKIIFOUEHA KOHKPETHAs CChLIKA
Ha HapyILIEHUS MEXIYHAPOAHOTO TYMaHUTAPHOTO MpaBa. ITO OTpa)kaeT TOT (PaKT, 4yTo
CO3/IaHME B MOCIIEIHEE BpEMSI KOMUCCHH 110 YCTAaHOBJICHUIO UCTUHBI, KaK MPaBUIIO,

paccMaTpuBaIIA CEPbE3HBIE HAPYLIECHHS 3TOTO MPaBa, YTO HALIO MOJOKUTEIbHBIA OTKJIMK B
pesomrormu 2004/72%,

31. Ilepecmotpennsie npuniwnsl 8 f) u 10 d) oTpaskaroT HOBEHIINIA OTIBIT,
CBU/IETEJIbCTBYIONINI 0 HEOOXOUMOCTH 0OecrieueH s TOro, 4To0bl HHpOopMaIus,
IpeoCcTaBIeHHAs KOMUCCHSM T10 PAcCiIeIOBaHNIO Ha KOH(UAECHIIMATbHONW OCHOBE, HE
pasriamanachk, KpoMe Kak B Cllydae IpeIBApUTEIIFHOTO COTIaCOBAaHMsI ATOTO BOIIPOCa C €€
UCTOYHHMKAMU. Takue yCIOBHSI JOJDKHBI 3aLIUTUTH KEPTBBI U APYTUX CBUAETENECH OT
IPEXIEBPEMEHHOTO WIIH B IPYTHX OTHOLICHUSX BPEJIHOTO PACKPBITHS HHPOPMALIUH.
[TpoAomKUTENFHOCTh BpEMEHH, B TEYEHHE KOTOPOTO 3aIHCH JIOJDKHBI OCTaBaTHCS 3aKPBITHIMH,
MOKET M3MEHSTHCS B 3aBHCUMOCTH OT MX XapakTepa (Hanpumep, CPaBHUTEIBHO JITHUTEIbHBIC
NIEPUOJIBI 3aIIPETa MOTYT OBITh 11€7IECO00Pa3HBI B OTHOIICHUH IOKYMEHTOB, KAaCAIOIIUXCS
W3HACUIIOBAHUS), C YYETOM MECTHBIX HOPM U CYIIECTBYIOLIMX COOOpPaKEHHI B OTHOIICHUU
6esomacuoctu™. Tlepecmorpennsii mpunmmn 10 d) BrmogaeT Taxke mpurimn 9 b) ¢
0OHOBJICHHEM TIOCJIETHETO B CBETE COOOpaKEHUH, N3TI0KEHHBIX BhIIIE B MyHKTax 9 u 18.

3. CoxpaHeHHe apXHBOB, O3BOJIAIOIIUX YCTAHOBUTH (PAKThI HAPYLIEHUI,
U o0ecrieyeHue 10CTyNa K HUIM

32. TIlpexamonaraercsi, 4TO YIIOMSIHYThIC B IEPECMOTPEHHOM MpuHIHIe 14 (KOTophii
COOTBETCTBYET NMPHUHIMITY 13) TEXHUUECKHE MEPBI 10 COXPAHCHUIO apXHUBOB JOJIKHBI BKITFOYATh
MEpBI 110 COXPAaHEHUIO OYMaXKHBIX, BUICO-, AyTU0O- U TIPOYHX TJOKYMEHTOB, a TAKIKE
UCIIOJIb30BaHUE MUKPOPHUIBMOB. [10100HBIE MEPhI B HEKOTOPBIX CUTYAIHSAX JOKHBI
NPUHUMATBCS B CPOYHOM TIOPSIIKE, HAIPHUMED, KOTJIAa YXOISIIUI PEKUM IBITACTCSI YHUUYTOXKHUTh
MaTepualibl, CBUJICTEILCTBYIOIINE O HAPYIICHUU UM TIpaB YeJoBeKa. B Tex ciyuasx, Korjaa 3To
BO3MOJKHO U [IeJIeC000pa3HO, HEOOX0IMMO CHUMATh KOITUH C aPXUBHBIX MaTEPUATIOB U XPaHHUTh
UX B pa3HbIX MECTax. 3a MCKIFOYECHHEM UPe3BbIUaHBIX CIy4aeB, KOraa (Gu3ndecKast
COXPaHHOCTh APXMBOB HAXOAUTCS MOJ] YTPO30id, OPUTHHAIIBI IOKYMEHTOB JIOJDKHBI OCTaBaThCs B
COOTBETCTBYIOIICH cTpaHe. Jlaxke B CUTYallMsX, ONPAB/BIBAIOIINX U3BITUE APXHBOB, 32
npeielaMi COOTBETCTBYIOIIEH CTpaHbI 3aIUCH JIOJDKHBI OCTABaThCs JIUIIb HA MPOTSHKEHUH
OTpaHMYCHHBIX MIEPUOJIOB BpeMEHH. JleficTBUE ATHX OOIIMX PYKOBOISIIMX MOJIOKCHUIH
OrpaHUYMBACTCS IOPUIMYECKU 00sI3aTEIIbHBIMU MPUKA3aMHU MM IPOCKOAMU MEXTyHAPOTHBIX
YrOJIOBHBIX TPUOYHAIOB, KOTOPhIE MOT'YT IOTPEOOBATh OT rOCYIapCTB MPEAOCTABICHUSI
OPHUTHHAJIOB IOKYMEHTOB.
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33. B TpeTheM MyHKTE MEPECMOTPEHHOTO MpUHITUIIA 15 0TMedaeTcst He0OX0IMMOCTh B
"pa3yMHBIX OrpaHMYCHHSIX" Ha JIOCTYI K apXHUBaM, "'HaINpaBJICHHBIM Ha 3aIUTY
HETMPUKOCHOBEHHOCTH YaCTHOW KM3HU U 0€30IIaCHOCTH JKEPTB U IPYTHX JIUIT .
[TpeaycMOTpEeHHBIC B 3TOM ITYHKTE 3al[UTHBIC MEPBI MOTYT IPUMEHSTHCS, B YACTHOCTH, K
JUIaM, IPEIOCTABUBIIMM HH(DOPMAIIHIO Ha KOH(UICHIIMATLHOW OCHOBE, B TOM YHCIIC K JTUIIaM,
YYaCTBYIOIIMM B IPOTpaMMax 3allUThl CBUCTEINEH, KOTOpas He JOMyCKaeT MyOJIuIHOe
PacKpBITHE X JUYHOCTH WM HH(DOpMAIH, KOTOpasi KOCBEHHBIM 00pa3oM HICHTUPUITUpOBaIa
OBl MX B KQUECTBE NCTOYHUKOB COJICpKAIIICHCS B apXUBaxX HHPOPMAITHH.

34. Bropoe npemioxkeHne 00HOBICHHOTO TPUHIIUIA 16, B KOTOPOM TOBOPUTCS O
COTPY/ZHUYECTBE apXHMBHBIX CIIY)KO C CyJJaMH U KOMUCCHSIMH T10 Pacciel0OBaHUIO, OTPaXKaeT
cooOpakeHusl, Kacarolyecs: KOH(pUISHIMATBHBIX TTOKa3aHUH, pacCCMaTPUBAEMBIX B IPYTUX
NPUHIUIAX. XOTS B TPETHEM NPEIOKEHUH STOTO TOJIOKEHUS COXpaHsIeTCsl 00Iee MPaBmiIo,
YTO JIOCTYII K apXHUBaM HE MOXKET OBITh 3aKPBIT IO COOOpaKEHUSIM HAITMOHAIBHOM 0€30MacHOCTH
(cm. mpuHnmn 15), B HeM 3Ta HOpMa YCOBEPILICHCTBYETCSI B CBETE MOCIIESIHIUX H3MEHEHHH B
MEIK[YHAPOIHOM TIPaBe M MPAKTHKE TocyaapcTs . JIyist Ieneil mepecMOTPEHHOTO TEKCTa ClIoBa
"3aKOHHbBIEC UHTEPECH HAIMOHATILHOU O€30MaCHOCTH" CJIEyeT IOHUMAaTh KaK UCKJII0YAIOIINe
OTPaHUYEHUS, Ubsl (PaKTHUYECKAasl LIEJIb WIH Yb€ JCHCTBUE 3aKITF0YAETCS B TOM, YTOOBI 3aIIUTUTh
TO WJIM MHOE TIPAaBUTEIBCTBO OT 3aTPYIHEHHUH WM IPEJOTBPATUTH OOHAPOJ0BaHUE UH(OPMAIHH

O MPOTHUBOIIPAaBHOM Z[GﬂHHH46.

35. B T0 Bpems kak npuHnun 16 b) npenycmarpuaet, 4To JOKyMEHTBI, OCIIAPHBAIOLIHE
o(HIMANbHBINA JOKYMEHT, TOJDKHBI "TIpHoOIIaThes" K MOCIeTHEMY, B IEPECMOTPEHHOM
npunine 17 b) To sxe camoe nmonoxerre GopMyITHPYeTCss HECKOJIBKO HHAYE C TCITBIO
OTpa’KeHUsI MPAKTHKH MPO(ECCHOHATBHBIX APXUBUCTOB. B 4acTHOCTH, B OTHOIICHUH
AIIEKTPOHHBIX JOKYMEHTOB MPaBHIIbHEE TOBOPUTH O JJOKYMEHTaX, COACPIKAIINX TePEKPECTHBIC
CCBUIKH, U 00 OTHOBPEMEHHOM HX MPEICTABICHUH, YEM O TPUOOIICHUN JOKYMEHTOB JAPYT K

ApYTY.-

C. IIpaBo Ha BOCCTaHOBJICHHE CIIPABEAINBOCTH
1.  OOmme npUHIMIBI

36. Ilo panee ynoMsiHyThIM npudrHaM (cM. myHKT 6) mpuanun 18 (1) cran 0OHOBIEHHBIM
npuniunom 1. OctanpHON TeKcT npuHIuna 18 BKiIroueH B mepecMOTpeHHbIH npuHuun 19,
KOTOPBIH MOCBSIIEH 00513aTeJILCTBAM T'OCYIapCTB B Chepe YroJIOBHOTO MPABOCYAUS. DTOT TEKCT
OBUT CKOPPEKTUPOBAH C LENBIO MPUCIIOCOOIECHHS €ro K pa3INYHbIM PAaBOBBIM CHCTEMaM U B
3HaK MPU3HAHUS TOM BaXKHOM pOJIM, KOTOPYIO UTPaIM KaK HallMOHAIbHBIE, TAK U
mexayHapoanbsie HITO B obecnieuernn 3¢ ()eKTHBHOTO BBIIOJIHEHHSI TOCY1apCTBAMH
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00513aTeNBLCTB 110 60pL6e ¢ 0e3HaKa3aHHOCTHIO B paMKax HaJJICKAIICTO OTIIPABJIICHUSA
47
YT'OJIOBHOTI'O IIpaBOCYAUA .

37. HIIO moryT uMeTh 3aKOHHBII UHTEpEC B MPEACTABICHUH KEPTB, JIaXkKe €CIIH, TOBOPS
cioBamu npuHipna 18 (2), onu He 3aHUMANTUCh "TTONYYHBIIEH IPU3HAHUE JCITEILHOCTHIO B
3allUTy COOTBETCTBYIOIIMX KEPTB". B 4acTHOCTH, epHO/Ibl BOCCTAHOBJIEHUS 1IEMOKPATHH
u/vm Mupa WK nepexoja K HuM HauOosee 3¢ dextrBHbie HanuoHasHbie HITO MOTyT OBITH
JIMIIEHBI BO3MOXHOCTH OBITh YUPEKACHHBIMUA Ha MHOTOJIETHEH OCHOBE; YKEPTBAM MOXET OBITh
(haKTHUECKH OTKa3aHO B PaBE HA CyIeOHYIO 3Ty, eciu HeaBHO cosnanubie HITO He
OyIyT Ha/ieneHbl IPaBOCIIOCOOHOCTHIO ToMoraTh M. I103TOMy B IepecMOTPEHHOM TEKCTE
BMECTO CJIOB "HEMPAaBUTEIbCTBEHHBIE OPraHU3aLMH, U3BECTHBIE CBOEH MOJIyYUBLIEH IPU3HAHNE
JIESATETLHOCTBIO B 3AIUTY COOTBETCTBYIOIIUX KEPTB" MCIOIB3YIOTCS CJIOBA "'JTIOOBIE. . .
HENPAaBUTEIbCTBEHHBIE OPraHU3aIMK, UMEIOLIUE B HEM 3aKOHHYIO 3aMHTEPECOBAaHHOCTD . TeKcT
nepecMoTpeHHoro npuHimna 19 (2), npu3ssiBaroiiuii rocyapcTBa rapaHTHPOBATh MOTEPIICBITHM
CTOpOHAM ''MIHUPOKYIO MPOIIECCYaTbHYIO MTPAaBOCIIOCOOHOCTH B Cy/1Ie0HOM Mpoliecce”, CoOXpaHseT
CBOIO aKTyaJIbHOCTb Ha BCEX COOTBETCTBYIOLIMX CTaJNAX YIrOJIOBHOIO CYIOIPOU3BOICTBA IPU
YCIIOBUH, YTO Y4aCTHE 3TUX CTOPOH OCYIIECTBISAETCS B TAKOM IOPSIIKE, KOTOPBIM COTacyercs ¢
npaBaM¥u OOBHHSEMBIX U, B OoJiee 00I1eM IJI1aHe, CO CIPaBEATINBBIM M OECIIPUCTPACTHBIM

4
BeJIEHHEM CYAeOHOr0 mporiecca °

38. B Oonee mmpokoi mepcrekTrBe oo1iee 0053aTeIbCTBO FOCYIApPCTB 00eCTIeYHBATh
YTOJIOBHOE TPECIIEIOBAHME JIMII, OTBETCTBEHHBIX 32 TSKKHUE MPECTYIIICHUS 1O
MEXTYHApOIHOMY IIpaBy, BIEUET 32 COO0M 00513aHHOCTh HE TOJIBKO BO30YK/IaTh Cy1eOHbBIC
pa3zbuparenbCTBa MPOTHUB MOA03PEBAEMBIX B PAMKaX rOCY/1apCTBEHHON IOPUCAMUKIINY, €CIH
N0JI03peBaeMbIe He TIepeIanbl JUisl CyAeOHOro pa3ouparenbCcTBa B IPYroM Cyze, HO U, KOTia 3TO
IPUMEHNMO, B COOTBETCTBYIOIIEH (JOpME COTPYAHUYATH C IPYTHMMHU TOCYAapCTBAMH,
MCKAYHAPOAHBIMU TpI/I6YHaJ'IaMI/I " MHTCPpHAIUOHAJIM3UPOBAHHBIMU Cy/IaMU B CBA3U C

POBOJUMBIMU UM YTOJOBHBIMU CYAEOHBIMU pa30UpaTEIbCTBAMH.

2. Pacnpe)le.ﬂelme HPUCAUKINA MEKAY HAIMOHAJTBHBIMHA, HHOCTPAHHBIMU,
MEKIYHAPOAHLIMA U HHTEPHALMOHATUIUPOBAHHBIMHA CyJlaMU

39. Ilpunanumn 19, B KOTOPOM rOBOPHUTCS O IOPUCIUKIINH HAIIHOHAIBHBIX CYIOB 110 OTHOLICHHUIO
K MEXyHAPOJHBIM YTOJIOBHBIM TpHOyHa1aM, ObUT OOHOBIICH B BUJIE IEPECMOTPEHHOTO
IMpUHIMIIa 20 C ICJIBIO OTPAXKCHUA MMOCICAHUX NHCTUTYIITUOHAJIbHBIX U3MEHEHUH B
MCKAYHAPOAHOM YIOJIOBHOM IIpaBe. OTH U3MEHEHUS BKIIFOYAIOT BCTYIIVICHHUEC B CUITY Pumckoro
CTaTYTa; BO3HHUKHOBEHHE HOBOI PAa3HOBUAHOCTHU Cyaa, BKJIIO‘-IaIOHIeﬁ KaK HAIUOHAJIbHBIC, TaK U
MEKTYHAPOAHBIE 3JIEMEHTHI, - TCHACHIUIO, IPUMEPOM KOTOPOU CIIYKUT YUPEXKICHUE
CrnenuanbHoro cyaa no Ceeppa-Jleone, CrienuaabHOM KOJIJIETHH MO TSHXKKUM MPECTYIUICHUSM B
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Tumope-Jlemu u cynoB B KocoBo, co3ganHbix B paMkax nosHomounii Muccun OOH no nenam
BpEMEHHOH agMUHUCTpaIui B KOcoBO; M BO3MOXKHOE YUPEKIACHHUE IPYTUX
WHTEPHAIMOHAIM3UPOBAHHBIX CYJI0B, BKJIFOYAs CIEIMaIbHbIC CYAcOHBIC KaMePhl B CyIax
Kam6omxu™. CCBUIKH B 3TOM U JIPYTrUX OOHOBJICHHBIX IPUHITUIIAX HA "MEXyHAPOIHBIC
YTOJIOBHBIE TPUOYHABI" BKIIOYAIOT JIOObIE PETHOHAIBHBIE CY/IbI, KOTOPHIE MOTYT OBITH CO3/IaHBI
MIPU HAJIMYUU COOTBETCTBYIONICH IOPUCAUKIIMKA B OTHOIICHUH TSDKKUX MPECTYIUICHUH 110

MEX1yHapOJAHOMY IpaBy.

40. Tlepsoe npemnoxenue npuHimna 19/o6HoBnenHoro npuniuna 20, KOTOPOE MOATBEPIKIAACT
TJIABHYIO OTBETCTBEHHOCTH FOCYIapCTB 32 00ecreyeHne MpaBoOCyANs B OTHOIICHUN TSHKKHX
NPECTYIUICHUH 110 MEXAYHAPOIHOMY IIPaBy, OTpaXkaeT o0Iee 00s13aTeICTBO TOCYIapPCTB
o0ecreynBaTh MpeciIeIOBaHNe TEX JIUI], KOTOPBIE HECYT OTBETCTBEHHOCTD 32 )KECTOKHE
mpecTyIuIeHns . B To Bpems Kak B puHIHTE 19 MpU3HAeTCs COBMAIAIOMIAs OPHC KIS
MEXyHAPOJIHOTO YTOJIOBHOTO TPHOYHAa B 00CTOATENbCTBAX, KOTJa "HAIMOHATIBHBIE Cy/IbI HE
NPECTaBISIOT elle JOCTATOUYHBIX TapaHTHI HE3aBUCUMOCTH U OECIIPUCTPACTHOCTH WUJIH HE
pacrosnararoT MaTepruaJbHBIMUA BO3MOKHOCTSIMU ISl HaJIeKAIETo (pyHKIIMOHUPOBAHUS", BO
BTOPOM TIpeJIO’KeHIH 00HOBIIEHHOTO MpuHIHIA 20 aHATOTUYHBIHN MTOAX0]] YTBEPKIAETCS B
Takoi (GOpMyITUPOBKE, KOTOpast OTpaxkaeT co3faanue HaunHas ¢ 1993 roja pa3muaHbIX
MEIK[YHAPOIHBIX U HHTEPHAIMOHAIN3MPOBAHHBIX TPHOYHANOB™ (CM. BBIIIE, TYHKT 39), UbH
COOTBETCTBYIOIIUE YCTABBI ONPEICISIOT YCIOBHS X IOPUCAUKIIMY TI0 OTHOLICHHUIO K
HAIIMOHAJFHBIM CY/1aM HECKOJIBKO WHBIM 00Pa3oM.

41. B HeKOTOpBIX ciIy4asx 00CTOSITENBCTBA, ONMCAHHBIE BO BTOPOM IIPEIOKEHUN
npuHnuna 19 (1)/o6xonenHoro npuniwmna 20 (1), mpuBenu K CO3IaHUIO WU
cankunoHupoBaHuto CoBeToM be3onacHocTy crienuanbHBIX TPUOYHAIOB, KOTOPBIE MOTYT
IPUTS3aTh HAa IPUMAT HaJ HALIMOHAJIILHBIMU CYIaMH B OTHOLIEHUH NPECTYIUIEHUH,
TOITIA/TAIONIHX T10]] COBIA/IAONIYI0 FOPHCINKIHI0 . Bo nenonHenue crathi 17 PuMckoro
craryra MexayHapoiHbli yrojaoBHbI ¢y (MYC) MOKET OCYIIECTBIATh CBOIO FOPHUCIHKITHIO
TOJIBKO B TOM CJIy4ae, KOI/1a FOCy1apCTBO, K Ybe FOPUCIUKIIUN OTHOCUTCS TO MM MHOE JENI0,
KOTOpPO€ MOTEHITHAIBHO MOANaAaeT noj ropucaukiuuo MY C, 1eiicTBUTEIBHO HE JKeIaeT I He
MOYET MPOBOJIUTH pacciieloBaHue WM BO30YKIaTh yroJOBHOE MpecienoBanne. Kaxapril u3
3TUX MOJXOJI0B OTPaXKeH B TekcTe 00HOBIeHHOTO mpuHIma 20 (1), B KOTOPOM FOBOPHUTCS, YTO
"MeXAyHapOoaHbIE 1 MHTEPHAIIMOHAIN3UPOBAHHBIE YTOJIOBHbBIE TPUOYHANIBI MOTYT
OCYIIECTBIISATh COBIAIAOIIYIO FOPUCIUKIIUIO "B COOTBETCTBUU C TIOJIOKEHUSIMU UX YCTABOB".

42. C nosiBneHueM 3a mocienaue 12 et Mex1yHapoIHbIX U HHTEPHAIIMOHATH3UPOBAHHBIX
YTOJIOBHBIX TPHOYHATIOB COTPYAHHYECTBO C STUMHU TPUOYHATIAMH B YCTAHOBIICHHBIX
NEHCTBYIOIMMHU UCTOYHUKAMH TIPABOBBIX 00S3aTENILCTB NIPE/IEIax CTAHOBUTCS BCe OoJee
Ba)XHBIM KOMITIOHEHTOM OOIIIETO 00sI3aTEIbCTBA TOCYIAPCTB BO30YK/IAaTh YTOJIOBHOE
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IPecieJOBaHUE B OTHOIIEHUH TSXKKUX MPECTYIUICHUH M0 MEKAYHApOIHOMY IIpaBy. IDTO
U3MEHEHHE OTPAKEHO BO BTOPOM IIYHKTE MepecMOTpeHHoro npuHnumna 20, B KOTOpoM
OTMeYaeTcsi 00s13aHHOCTh TOCYJapCTB 00eCIeYnBaTh MOJIHOE BHIIOIHEHNE UMY ACHCTBYIOLINX
IPaBOBBIX 00513aTEILCTB B OTHOLIECHUH MEX/YHAPOAHBIX M HHTEPHAIIMOHAIN3UPOBAHHBIX
YTOJIOBHBIX TpI/I6yHaJ10B54.

43. TlepecmotpenHsiit mpuHnum 21 oobeaunseT npuHuuisl 20-22. OcHOBHas uzest
NEPECMOTPEHHOT0 TEKCTA 3aKJIF0YAETCs B TOM, YTO TOCYJJapCTBa JOJKHBI IPUHUMATh
HEO0XOUMBIE MEPBI, I03BOJIAIONIUE UX CY1aM OCYLIECTBISATh BCEOOIIYIO IOPUCIUKIIIIO B
Tpeieax, 0MyCKaeMBIX MEKTyHAPOIHBIM IPABOM™", @ TAKIKE 0OA3aHBI IPHHAMAT
HE0OXO0IMMBIE MEPHI, TIO3BOJIIONINE UM BBITIOJHATH CBOM 003aTEIHCTBA COTJIACHO
JISMCTBYIOIMM HCTOYHUKAM TIpaBa - TakuM, Kak JKeneBckue konBeHuuu 1949 rona,
JononautensHblil mpotokon | 1977 roga u KoHBeHIUS MPOTUB MBITOK - 110 BO30YXICHUIO HA
CBOEH TEPPUTOPHUH YTOJOBHOI'O NMPECIIEA0BaHMsI JIHLI, TOJ03PEBAEMBIX B YTOJIOBHOM
OTBETCTBEHHOCTH 32 KOHKPETHBIE [IPaBOHAPYIIEHUS, €CJIU TOJIBKO 3TH JIMIIA HE MEPEAAtoTCs IS
npeabsIBICHIsI OOBUHEHHI B APYroM Cyze, 001aJaroIeM COOTBETCTBYIOLIECH FOPUCIUKIIUEH.

44. OOHOBIEHHBIN TEKCT OTpAXKAET TAK)KE MHCTUTYIIMOHATIBHBIE H3MEHEHHS, OTMEUEHHBIC
BbIlIe, B yHKTe 39. XoTs npuHIunbl 20-22 KacatoTcs OPUCIUKIIMN HAITHOHATIBHBIX CYyI0B (KaKk
3TO CIIEAyeT U3 YIOMUHAHUS BbIauu B puHimme 21 b), B nepecMorpenHOM npuHIumne 21
OTMEYAETCs, YTO TOCYIaPCTBA MOTYT BBIIIOJIHATH CBOM 0053aTeIbCTBA, HAIIPABJICHHBIE HA
o0ecrieyeHne NpeciieIOBaHus B OTHOIICHUH NTPaBOHAPYIICHHUH, HE TOJIBKO ITyTeM BO30YKICHHSI
YTOJIOBHOT'O NIPECIIE0BAHMSI, €CIIM OHU HE BBLAAIOT I10I03PEBAEMBIX JPYrOMY T'OCYAapCTBY, HO U
IyTEeM IMepeaun 0J03pEeBACMbIX ISl IPEAbIBICHIS OOBUHEHHHA B MEXTyHAPOIHOM WITH
WHTEPHALMOHAIU3UPOBAHHOM YTOJIOBHOM TpI/I6yHaJI€56. JIefiCTBUTENBHO, COIIACHO
COOTBETCTBYIOIIUM HCTOYHHKAM ITPABOBBIX 0053aTENbCTB, BKIIOYast pe3oitonun CoBeTta
Bbezonacnoctu, PUMCKMIA CTaTyT W yCTaBbl HHTEPHALMOHATH3UPOBAHHBIX TPHOYHAJIOB, IPU
HEKOTOPBIX 00CTOSTENHCTBAX TOCYNAPCTBA JIOJDKHBI BHITOTHATH CBOM 0053aTENbCTBA ITyTEM
PO3BICKA, 3a/IepKaHus U TTepeiaud OOBUHSAEMBIX OJTHOMY M3 3THUX TPUOYHAJIOB.

3. OrpaHuunTe/IbHbIE MEPHI B OTHOIIEHUH HEKOTOPBIX MPABOBBIX HOPM,
onpaBJaHHbIE C TOYKH 3peHUs1 00pbLObI C 0€3HAKA3AHHOCTHIO

45. B mepecMOTpeHHBIN TEKCT NPUHIHIA 22 BKIFOUYEHBI HEKOTOPBIE TIOMIPABKH K MPUHLIUITY 23,
KOTOPBIA PEKOMEHYET rocyapcTBaM 00€CIeunTh TapaHTHH ' OT 370yNOTpeOIeHUH B
pe3ysbTare UCOIb30BaHUS A 1esiel Oe3HAKa3aHHOCTH' PA3IMYHBIX OOIIETPU3HAHHBIX
IIPABOBBIX NIPUHIIUIIOB; COOTBETCTBYIOIINE MONPABKU BKJIIOUYEHBI B IEPECMOTPEHHBIN

npuHIun 26 b)57. Bo-nepBbiX, IepecMOTPEHHBIN TEKCT B CBETE MOCIECIHUX U3MEHEHUN B

00J1acTH MpaBa BKJIIOYAET CChUIKY Ha MPaBoBO# mpuHIKI NON bisinidem. Kak ormeuaercs B
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HE3aBHCHUMOM HcclieoBanuu (yHKTHI 36 1 37), yCTaBbl YUPEKICHHBIX B IMOCIIEHEE BPEMsI
MEKTYHAPOIHBIX YTOJOBHBIX TPUOYHAIOB BKIIIOYAIOT TOJIOKEHHS, TOMYCKAIOIINE TOBTOPHOE
CITyIIIaHue JIeJ1 OOBUHACMbIX B OTHOIICHUH JICSIHUH, 32 KOTOPBIC OHH YK€ TIOBEPIIIHChH
YroJIOBHOMY TIPECIICIOBAHUIO B HAIIMOHAIBHOM CY/I€, €CJIU MPESKHKUE CYAeOHbIe
pa3z0buparensCTBa HE OBLTN OECIIPUCTPACTHRIMU WIIM HE3aBHCUMBIMU T OBUTH HAIPaBIICHBI HA
TO, YTOOBI 3ALUTUTH OOBUHSAEMOTO OT MEKYHAPOIHOM YTOJIOBHOM OTBETCTBEHHOCTH, WIIN XK€
€CJIM PACCMOTpPEHHUE JieNia ObLIO TPOBECHO HEOPEHKHO. AHATIOTUYHBIC TIOJIOKEHUS OBLTH

MMPUHATHI HAMUOHAJIbHBIMHU 3aKOHOJATCJIIbHBIMU OpraHaMu.

46. Bo-BTOpHIX, 0OHOBIICHHBII TEKCT MPUHIMIA 22 BKJIIOYAET CChUIKY Ha "oduiinanbHbIe
UMMYHHUTETHI" - BOIPOC, KOTOPOMY B IOCJICTHHE TOJIbI YACISETCS CEPbe3HOC BHUMAHHE CO
CTOPOHBI CyZeOHOM BJIACTH™ 1 KOTOPBIH YK€ Halllell CBoe oTpakeHue B mpuHImme 29 b). Kak
OTMEYaeTCs B HE3aBUCUMOM HCCIICIOBAaHNH (MYHKT 52), Kak MUHUMYM "o(duIaIbHbIC
UMMYHHUTETHI Iatione materiae He MOTr'yT paclpoCTPaHAThCS Ha JSSTHUS, KBaTH(DUIIMPOBAHHbIC B
KAYeCTBE TSHKKHX TIPECTYILICHHIT [0 MEKIyHapoIHOMY mpaBy"> . HakoHel, B ipe/iaraeMsiit
TEKCT TI0 paHee M3JI0KECHHBIM IIPUYUHAM (CM. BBILIE, TEpBoe Mpeaioxkenue mynkra 10) He
BKJTIOYEHA CCHIIKA Ha Ipoueyps! in absentia®. Opmako mocieanee H3MeHeHNe HI B Koeil Mepe
HE MOJJpa3yMeBaeT, YTO rOCYIapCTBAa MOTYT 3JI0YIOTPEOJISATH OTCYTCTBHEM B UX COOCTBEHHBIX
NPaBOBBIX CHCTEMax Mpolieayp in absentia rakum 06pa3oM, 4TOOBI TIOOMIPSTH UK
CIOCOOCTBOBATh OE3HAKAa3aHHOCTH. DAKTUYECKH, COTPYIHHUUECTBO MEXY TOCYIapCTBAMU B
OTHOUICHUH PACCIIeIOBaHUI, TPOBOAMMBIX IN absentia, kak mpaBuiio, OyIeT MOBHIIATH
BEPOSITHOCTH TOTO, YTO MPOBOIAIIEE PACCIICAOBAHNE TOCYIAPCTBO CMOXKET TIOYYUTh IPABO HA

. 1
H3HIECKOE CONEPIKAHME TTOJ CTPAIKEiT [TOI03PEBAEMBIX B YTOJTOBHOM MPECTYIICHAN .

47. Texkct npuHnuna 24 (2), B KOTOPOM TOBOPUTCSI O HEMOTAIIAEMOCTH IABHOCTHIO HEKOTOPBIX
NpaBOHAPYIICHUH, B 0OHOBIIEHHOM nipuHIMIe 23 (2) cierka u3MEHEH B CBSI3H C
KOPPEKTUPOBKOM OTPE/ICIICHHS TSHKKUX MPECTYIICHUH 10 MEKAYHAPOAHOMY MpaBy (CM. BBIIIE,
nyHKT 13); K HEKOTOPBIM IPAaBOHAPYIICHUSIM, BKIFOUCHHBIM B OOHOBIICHHOE OIPEICIICHUE,
MOTYT IPUMEHSTHCSI HECKOJIBKO OTIIMYHBIE MTOJIOKEHUSI, KaCaloIUeCs IPEyCMOTPEHHBIX
3aKOHOM orpaHquHHﬁez, Y IIPaBO B ATOM 00JacTH MPOJOKAET Pa3BUBATHCA. XOTS MO 3TOM
IPUYMHE B IEPECMOTPEHHOM TEKCTE HE YKa3bIBAETCS, KAKME MEKIYHAPOHbIE IPECTYIICHUS HE
MOTAMIAIOTCs JaBHOCTBIO, 00Iasi TEHACHIUS B MEXIYHAPOTHON CyAeOHON PaKTHKE
HaIpaBJieHa B CTOPOHY PacTYLIEro NPU3HAHUS 0O0CHOBAHHOCTH 3TOT0 MPUHIUIIA HE TOJIBKO B
OTHOLIEHUH TaKUX MEKIYHApPOIHBIX MPECTYMICHUH, KaK IPECTYMJIECHUS IPOTUB YEJI0BEUECTBA U
BOCHHBIE IPECTYIUICHUS, HO M B OTHOIIICHUH TPYOBIX HApYIIEHUH MpaB yesloBeKa, TaKuX, KakK

IIBITKH.

48. Hampuwmep, B nene @ypynmkuu cyaednas manara || MTBIO Beipazuna MmEeHHE, UTO
"IIBITKH HE MOTYT OBITh BKIIOUCHBI B IIPEIYCMOTPEHHBIE yeTaBoM orpanmdenns” . B 2000 roxy
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KomuTteT no npaBaM yenoBeKka BKIIOUKI B CBOU 3aKJIFOUUTENIbHBIE 3aMEUYaHNs B OTHOIICHUH
APTeHTHHBI CIEAYIONIYI0 peKOMeHAalnio: "['pyOblie HapyIIeHUs TPAKIAHCKUX U MTOTUTHUYECKUX
IIpaB, COBEPIIECHHBIEC B IEPUOJ BOEHHOTO peXXHUMa, JOHKHBI MPECcIeIoBaThCs KakK MPeCcTyIIeHu,
HE UMEIOIINE CPOKA JAaBHOCTH, C LIEIBIO MIPEIaHus IPABOCYINI0 COBEPIIMBIINX UX JTUII.
KoMHTET peKOMEH/IyeT U BIIPE/b IPEIIPHHIMATD SHEPTUYHbIC YCHIIHS B 3TOH o6nacti..." ™,
KoMuTeT mpoTHB MBITOK pEKOMEHI0BAJ TOCYAapCTBaM - ydacTHHKaM KOHBEHIIMH MTPOTUB MTBITOK
OTMEHHUTH WJIH PACCMOTPETH BOMPOC 00 OTMEHE 3aKOHOB 00 OTPaHUYCHUH B OTHOIIICHUH
IIPECTYIUICHHH, CBS3aHHBIX C IIBITKAaMHU®>. B peleHmsx, BlHeceHHbIX HaunHas ¢ 2001 roxa,
MesxaMepuKaHCKUN Cy/1 110 TTpaBaM YeJIOBEKa HEOTHOKPATHO OTMEUal: "DTOT Cy[ CYUTAET, UTO
BCE TMOJIOKEHUS aMHUCTHH, TTOJI0KEHHUS, KaCaloUIUecsl CPOKa IaBHOCTH, U BBEJICHUE MeEp,
MO3BOJISIFOIIUX OCBOOOXKAATh OT OTBETCTBEHHOCTH, SIBJISIFOTCSI HEMPUEMJIEMBIMHU, TTOCKOJIBKY OHU
HaIlpaBJIEHbI HA TO, YTOOBI HE JOMYCTUTD MPOBEJACHUS PacClieIOBaHUS U Ha3HAYCHUS HaKa3aHUs
B OTHOILIEHUH JIUI], OTBETCTBEHHBIX 32 CEPbE3HbIC HAPYIICHHS MPAB YETOBEKA, TAKUE, KaK
IIBITKH, BHECY/ICOHBIC YOUIICTBA, Ka3HH 0€3 HAJISKAIIETO CyIe0HOT0 pa30oupaTebcTBa UITH
MIPOU3BOJILHBIE Ka3HU, aKThl HACUJILCTBEHHOT'O UCYE3HOBEHH S, KOTOPBIE BCE OTHOCSITCS K
KaTerOpHH 3aMPEIICHHBIX JCSTHUH, MOCKOJIbKY OHU HapyIIaloT HEOThEMIJIEMbIE TTPaBa,

TPH3HAHHBIE MEX/TyHAPOIHEIMI HOPMAMH B OGJIACTH MpaB denoBeka” ™,

49. OTpakeHHBIH B 3TUX U3MEHEHHUSX TIOJIX0]] MOXKET UMETh 0000 3HAYCHHE B MTPEOI0JICHUN
0e3HaKa3aHHOCTU B OTHOIIIEHUH HACWJILCTBEHHBIX MOJIOBBIX MpecTymieHuii. Bo MHOTrMX
CTpaHaxX HEBOCIIPUMMYHMBOCTh HAIIMOHATIBHBIX MTPABOBBIX CUCTEM JIOJITOE BPEMs HE TI03BOJIsUIA

JKEpTBaM W3HACHIOBaHMH Tp€6OBaTB BO3MCHICHHA.

50. Kak oTrmMeuaercsi B HE3aBUCUMOM HcclieoBaHuM (ITyHKT 28), "HelaBHO MPUHSTHIC PEIICHHS
BHOBB ITOJITBEPIMIIA HECOBMECTUMOCTh AMHUCTHH, IPUBOAALINX K O€3HAKa3aHHOCTH, C
00513aHHOCTBIO TOCYIapCTB BBIHOCUTh HaKa3aHUS 3a JACSIHUSI, IPU3HABAEMbIE MEX1YHAPOAHBIM
IPaBOM B Ka4€CTBE CEPbe3HBIX MpecTymieHni (npuHiumns 18 u 25 a)". Dta obmas TeHaeHIus
TPOJIOIDKACT Pa3BUBATHCS , O3HAYAS IOTIOTHATEIBHOE TOATBEPKACHHE IPHHIHTA 25 &)
NIEPECMOTPEHHOTO MPHUHIUIA 24 8) U YTOYHEHHE ero Kpyra JeiictBusi. [IpumedarenbHo, 4To B
CBOEM JIOKJIaJIe O TOCTIO/ICTBE TpaBa U MPAaBOCYIMH MEPEXOTHOTO TEPHO/ia B KOHPIUKTHBIX U
NOCTKOH(IIMKTHBIX o01iecTBax ['eHepanbHbIi cCeKpeTaph OTMETHI, YTO "B MUPHBIX
cornameHusx, o100penusix Opranuzanueit O0veaunHeHHBIX Haruit, He MoxeT
IIpelyCMaTpUBATHCSl aMHUCTHSI 3@ T€HOLIM/T, BOCHHBIE NTPECTYIUIEHUS], IPECTYIIEHNS IPOTUB

YeJI0OBEYHOCTH WJIM TPpyOble HApyIICHHs ITPaB YeJIOBEKa. . o8,

51. PemieHust HAMOHAJIBHBIX CYJI0B TAK)KE MPOJOJKAIOT OFPaHUYMBATh IPUMEHEHHE
MPOIUIBIX AMHICTHI1 . B BBIHECCHHOM HEIABHO pemienun BepxoBHslii cya Ynnm nocraHoBuUII,
YTO, NOCKOJIbKY HACUJILCTBEHHOE UCYE3HOBEHHUE SABIIICTCS MPOAOLKAIOIIUMCS IPECTYILUICHHEM
JI0 TeX TOp, OKa He OyeT MOJIy4eHO J0Ka3aTeIbCTBO CMEPTH HEMOCPEICTBEHHOM KEPTBBI,
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nekper 06 amauctr 1978 rona, Kacarmuiics mpecTyIuIeH! B 00J1aCTH TIPaB YeIoBeKa,
COBEpIICHHBIX B ieproa Mexay 1973 u 1978 ronamu, He mpumMeHuM B nene Mueens Anxens
Canoosanst Poopueeca (17 nosiopst 2004 rona).

52. TIlpunHnmmn 27, KOTOPHIH KacaeTcst OTpaHUYSHUI B OTHOILIICHUU BBIJAuH, OBbLI
CKOPPEKTHPOBaH B OOHOBJICHHOM MpHHIHIE 26 8) MyTeM BKIFOUCHHUS TOJIOKEHHS O 3alpeIleHHN
BBIJIa4M TI0/I03PEBAEMBIX CTpaHaM, "'B OTHOIIEHUH KOTOPBIX €CTh CEPhe3HbIE OCHOBAHUS
10J1arath, 4TO Ul IOA03PEeBAaEMOro OyIeT CyLIECTBOBATh YTPO3a CTaTh XKEPTBOM IpyObIX
HapyLICHUH MPaB YeJI0BEKa, TAKUX, KaK MBITKH, HACHIIbCTBEHHOE HCYE3HOBEHUE MITH XKe
HE3aKOHHasl, IPOU3BOJIbHAS MM CyMMapHasi Ka3Hb'. DTOT TEKCT BBITEKaeT U3 cTathi 3 (1)
KonBeH1iu npoTuB neiTok, crathi 8 (1) Jeknapammu o 3amuTe BCeX JIMI OT HACHIbCTBEHHBIX
MCcUe3HOBeHMH U npuHIKNa S [IpuHimnoB 3¢ dekTnBHOrO MpeaynpeXaeHus 1 pacciael0BaHus
HE3aKOHHBIX IPOM3BOBHBIX W CYMMApHBIX KasHeil *. B IepecMOTPEHHOM TEKCTe

npuHIuna 26 @) nobdasieHo moyioxkenue: "Eciu B BbIIaue 0TKa3aHO HA 3TUX OCHOBAHHMSX,
3aIpamnBaeMoe rocy1apcTBO MepeiaeT AeJI0 CBOMM KOMIIETEHTHBIM BIACTSIM IS Cy1€OHOTO
npecieoBaHus”. DTOT TEKCT, KOTOPBIH cienyeT Gopmynuposke cratbu 7 (1) KonBenimn
IPOTHB IBITOK, B PABHON Mepe OTHOCHUTCS K APYTUM TSHKKUM MPECTYIIICHUSM 1O
MEXTyHApOXHOMY mpaBy . ITocieHue H3MEHEHN s, JISKAIIE B OCHOBE 0OHOBICHHOTO
npuHnuna 26 b), peztomupyercs Boiiie B myHKTe 45.

53. W3menenus B npuHLuie 29, KOTOpble OTpakeHbl B 0OHOBJICHHOM MPHHLUTE 27, TIPUBOISAT
AHTJIMICKUNA TEKCT B COOTBETCTBHE € (PPAHITy3CKHUM OpUTHHAIOM. Kpome Toro, mocnemHss
¢paza npuniuna 29 b) craHoBUTCS OTACTBHBIM MOAMYHKTOM - TIEPECMOTPEHHBIM

NPUHIKNOM 27 C) - B 3HaK MPU3HAHUS Pa3IMYHOTO XapakTepa ABYX MPABOBBIX MPHHIUIIOB,
oTpaxkeHHBIX B nipuHIUIe 29 b). B To Bpems kak npunimn 29 b) B paMkax 0JHOTO MTyHKTa
OXBATBIBACT MOJIOKEHUS 00 OTBETCTBEHHOCTH BBIIIECTOSAIIMX HAYAIbHUKOB ¥ O(HUIIMATBEHBIX
UMMYHHUTETaX, IEPECMOTPEHHbIH npuHIMN 27 D) kacaeTcs mepBbIX, a NEPECMOTPEHHBIN
npuHIUN 27 C) - NOCJIEIHUX.

54. Iupokas cyneOHas MPAKTUKA MEXTYHAPOIHBIX YTOJIOBHBIX TPUOYHAJIOB IMOKA3bIBAET, UYTO
TIPUHIUIT OTBETCTBEHHOCTH BBIMIECTOSIINX HAYaIbHUKOB, OTPAXXCHHBIH B ipuHIune 27 b), kak
MPEICTABIISIETCS, B COOTBETCTBYIOIIMUX CIy4asix JOHKEH MPUMEHSTHCS B OTHOIICHUH JIUII,
ocymecTBistonux de facto KoHTpoIIb Hal TOAYMHEHHBIMH, a TAKXKE JIUII, b€ TPABO
OCYIIECTBIIATH KOHTPOJIb HaJI MO JYMHEHHBIMH BBITEKACT U3 UMEIONIUXCs y HUX de jure
nosHOMounii 2. B Gosee ofmeM mianHe cyneOHast MpaKkTUKa JJOTOBOPHBIX OPTaHOB B 00J1aCTH
MPaB YeJIOBEKA U APYTUX UCTOYHHKOB OTPAKAET aKTyaThbHOCTh OOHOBJICHHOTO MpHUHIUIA 27 B
OTHOLICHHH BCEX TSDKKHX IIPECTYIUICHHH 10 MEKIYHAPOIHOMY IIPaBY .
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55. TlIpuamun 30 (1) gactuuHo mpeaycmaTpuBact: "ToT (hakT, 4TO COBEPINUBIIEE HAPYIICHHE
JIUII0 TTO OKOHYAHUU TIEPHUOa MPECIICOBAHUN MTPU3HAETCS B COBEPILIEHHBIX UM HApPYIICHUSIX
WM COOOIIAET O HapYUICHUSIX, COBEPUICHHBIX IPYTUMH JIUIIAMH, C TEM YTOOBI BOCIIOJIB30BAThCS
ONIaronpUATHBIMU AJIS HETO MOJOKEHUSIMHU 3aKOHO/IaTEIbCTBA OTHOCUTENBHO pacKastHUSI, HE
OCBOOOKIAET €r0 OT OTBETCTBEHHOCTH, B YACTHOCTH YrOJOBHOU". DTOT TEKCT ObLT OOHOBJICH B
nepecMoTpeHHoM npuHipe 28 (1) myrem UCKIIIOYEeHUS CII0B "TI0 OKOHYaHUU MTepUoIa
npecieoBaHuil" U JOOABICHHS MEXKIY CIIOBaMU ''3aKOHOIATEIbCTBA OTHOCUTEIILHO" U CIIOBOM
"packastHus” cioB "packpbiTus nHGopManuu win". [locnennee U3MEHEHUE YIUTHIBAET
pa3Iuuus MEX1y HalMOHAIBHBIMU 3aKOHAMH, KOTOPBIE ISl JIUIl, COBEPIIMBIIUX HAPYIICHHS
IpaB 4eJIOBEKa, MPETyCMAaTPUBAIOT CTUMYJIBI U PACKPBITUS UICTUHBL. [IpH cocTaBieHnn
NO0JJOOHBIX 3aKOHOB IPUBBIYHEE TOBOPHUTH O PACKPHITUU HH(OPMAINH, YeM O PACKASHUH.

56. IlepBoe M3MEHEHHE HAMIPABIIEHO HA UCKITIOYEHHUE JIF0O0T0 BO3MOXKHOTO TIPEATIOIOKEHUS,
YTO JIMI0, COBEPIIUBINEE TSHKKUE MPECTYIICHHS 110 MEXITYHAPOTHOMY MIPaBY, MOXKET OBITH
MOJTHOCTBHIO OCBOOOKAECHO OT YTOJIOBHOTO HaKa3aHHsI BCIEJICTBHE TOTO, YTO B IEPUOJT
YTOJIOBHOTO MPECIIETOBAHMS 3TO JIULO MTPU3HAETCS B COBEPIICHHBIX HAPYIICHUAX. Takoi
pe3yabTat ObUT OBl HE COBMECTHM C U3MEHEHUSIMHU MEKIYHAPOIHOTO MPaBa, KaCArOIIUMHUCS
AMHUCTHH, KOTOPBIE KPATKO M3J1araroTcs B MyHKTax 28-31 He3aBUCUMOTO UCCIICIOBAHUS U
oTMeuaroTcs Bbile B myHKTe 50, a Takoke B ctathe 18 (1) Jlexinapanuu o 3anmre BceX JHIl OT
HACHJIbCTBEHHBIX Mcue3HOBeHUH. OpHako B [lexmapanuu 1eHCTBUTEIBHO MPSMO PU3HACTCS,
YTO "B OTHOIICHHH JIMILI, KOTOPBIE, IPUHSB YIaCTHE B COBEPIIEHUH aKTOB HACHJIbCTBEHHOTO
MCUE3HOBEHHUS, COACHCTBYIOT BO3BPAIICHHIO KEPTB KUBBIMH WIJIH JOOPOBOIBHO MPEIOCTABIISIOT
CBEJICHMSI, COJICHCTBYIOIINE MPOSICHEHUIO 00CTOSTEIBCTB HACUIIBCTBEHHOTO MICUE3HOBEHUS
HAIIMOHAJFHOE 3aKOHOAATEIHCTBO MOXKET KBATU(UIIMPOBATH 1T0I00HOE TTOBEJICHHUE KaK
cMArYaroIiee 06CTOSTENBCTBO . 110 CYIIECTBY, AHAIOTHUHBII TOX0 OTPAXKEH BO BTOPOM
npeanoxenun npuHimna 30 (1)/o6HoBnenHoro npuniwna 28 (1), B KoTopoM roBopuTcs:
"Takoe mpU3HAHUE UK COOOIIEHNE MOKET JIMIIb IPUHIUMATHCS BO BHUMAaHNE B KA4eCTBE

CMSATYaroIero HakazaHue o0CTOATEIbLCTBA, C TEM YTOOBI COJIEHCTBOBATE BEHISIBJICHUIO HUCTUHEI .

57. Tlpunamun 31, KOTOPHIH KacaeTcsl OrpaHMYCHH IOPUCIUKIINA BOCHHBIX TPUOYHAJIOB,
NpeJICTaBJICH B YIIPOIIEHHOM BHJIE B IlepecMoTpeHHOM npuHiune 29. Hopma, BoruiomeHHas B
NepecMOTPEHHOM IpUHIHIE 29, - 9TO BOCHHbIE TPUOYHAIIbI HE JIOJDKHBI OCYIIECTBISATh
IOPUCAMKIIUIO HA/I TSOKKUME HapyNICHUSIMU TIPaB YelloBEKa - OTpaXkeHa B cTatbe 16 (2)
Jlexnapanuu o 3aluTe BCeX JIMIL OT HaCUJIbCTBEHHBIX HCUE3HOBEHUI U Obljla BHOBb
noaTBepkIeHa pezomonusaMu Komucceun u Ilonkomucen, a Takke NPakKTUKON JOTOBOPHBIX

7
OpTraHoOB B obactu ImpaB 4CJIOBCKaA 5.
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D. IlIpaBo Ha Bo3MelleHHE yiiepoa/rapanTuu HCHOBTOpeHI/IH76

1.  OO6mme NMpUHIMIIBI

58. [Ilpunuun 34 (1)/ooHoBnennsbiit npuniwn 32 (1), KOTOpHIN MOATBEPKIACT IPABO KEPTB
"UMETh JOCTYII K JIETKO JIOCTYITHOMY OTIepaTHBHOMY U 3(p(peKTUBHOMY CpeACTBY CyneOHOM
3alIUTHI B BUJIE YTOJIOBHOTO, TPAXIaHCKOTO, aIMUHUCTPATUBHOTO MJIH JUCIUTUIMHAPHOTO
CyneOHOro pa3dupaTenbcTBa”, OTpaKaeT 00OCHOBAHHYIO HOPMY MEXIYHAPOIHOTO MTPaBa B
oGmacTy mpas 4enoBeka' . Kak HEOTHOKPATHO MOATBEPIKIAIA CyIeOHas PAKTHKA JOTOBOPHBIX
OpraHoOB B 00JIACTH MPaB YEJIOBEKa, "'€CIIM HAPYIIICHHUE. .. SIBISIETCS OCOOCHHO CEPhE3HBIM ",
JKEPTBBI JTOJDKHBI IPHOEraTh K OMOII CPEICTB Cy/IeOHOM 3ammTsl . He cTaBs 1m0 COMHEHHe
3TO MPaBo, MPUOOPETEHHBIH B MOCIIEIHEE BPEMSI OIIBIT IIOATBEPANI BAXKHYIO POJIb
HALMOHANGHEIX [IPOIPAMM, KaCAIOMIMXCS BO3MEIICHHS yIepOa MOCIe MACCOBBIX 3IIOICSTHIMN .
B aTux 00cTosTeNbCTBAX, KOTAa 001Iee YHCII0 KEPTB OOBIYHO OYCHB BEIIHKO,
a/IMAHUCTPATHBHBIE TPOrPAMMBI MOTYT CITOCOOCTBOBATH OOECTIEYCHHIO KEPTBAM aJIeKBaTHOTO
3¢ PEKTUBHOTO M ONIEPATHBHOTO BO3MEIICHHUS yIiepoa. DTo U3MEHEHHE OTPAXKEHO B IEPBOM

Npe/IoKEeHUH 0OHOBJIEHHOTO MpuHIHmna 32 (2).

59.  OmbIT moceIHETO BPEMEHH MO3BOJISIET BBICKA3aTh PsiJl COOOPaKEHHI OTHOCUTEIBHO
>QeKTHBHOMN pa3pabOTKH aIMHHICTPATHBHBIX MPOIPAMM BO3MEIICHHS yIep6a’.:

a) B HMJCAJILHOM ClIydae MporpaMma JI0JKHA ObITh "3aBEPIICHHON" B TOM CMBICIIE, YTO
KpYT HoJTy4yaTesiel JOKEH COBIaAaTh ¢ KpyroM xeptB. C 3TOH Lenbo cleayeT NposIBISTh
0CO0YIO0 OCTOPOYKHOCTD IIPU ONPEJIEICHUH KAaTErOpUil MPECTYIIICHUH, KOTOphIE Jal0T OCHOBAaHUE
JJIs1 KOMIICHCAITMOHHBIX BBITIJIAT. 3aqaCTy10 OTHU KaTCropruun BI)I6I/IpaIOTC$I TaKHUM 06pa30M, qTo
KOMIICHCAIMOHHBIC BBITIJIATHI HC MMOJYYAlOT TC, KTO TPAAUIMOHHO HE OTHOCHUTCA K COUAJIBHO
3HAaYUMbIM CJIOAM O6III€CTBa, BKJIIOYas KCHIIWH U HpeHCTaBHTeHCﬁ HCKOTOPBIX I'PYIIII
MeHbIIUHCTB. (O0ecreueHrne KOMIIEH AN BCEM KepPTBaM, ECTECTBEHHO, HE 03HAYAET, YTO BCE

N3 HUX OJOJDKHBI MMOJIYYHUTH OJUHAKOBBIC BI)IHJIaTBI.);

b)  BO3MOXHOCTH JOCTHKEHUS 3aBEPILICHHOCTH - 00ECIICYCHNE KOMIICHCAIIMOHHBIX
BBIIJIAT BCEM JKEPTBAM - CBA3aHa C BCEOOBEMIIIOIIMM OXBAaTOM IIPOrpaMMBl, T.€. ¢ IOJHOTON
KAaTeropuil MPECTYIUICHN, B OTHOILIEHUH KOTOPBIX IPOrpaMMOM IIPETyCMOTPEHO BO3MEILICHHUE.
Briaenenue y3koi rpynisl IpaBoOHAPYIICHU PUBEAET K HECIIPABEIINBOMY UCKIIFOUEHHIO
0O0JIBIIOr0 KOJIMYECTBA KEPTB U, 110 BCEH BEPOSITHOCTH, K TOMY, YTO UCKU HE MOIYUUBIINX
KOMITCHCAIIHIO KEPTB B TEUCHHE JI0JITOTO BPeMEHH OyIyT OCTaBaThCs B OJUTHYECKON TTOBECTKE

JTHS,
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C)  IUIA TOTO YTOOBI ClIeNIaTh BO3MOKHBIM 00€CIICUCHUE KOMIICHCAIIMOHHBIX BBIMJIAT
BCEM >KepTBaM BCEX COOTBETCTBYIOIIMX KaTErOPHil MPECTYIUIEHU, He00X0uMO pa3paboTarh
nporpaMmmy, KOTopasi pelycMaTpuBaeT pacipeieJieHHe EeI0ro psijaa MaTepUalbHbIX U
CUMBOJIMYECKUX OJar U oOecrneunBaeT 3T0 BIOJIHE MocenoBaTebHo. [IporpamMMe Bo3MeleHUs
yiiep0a mpucyia BHyTpEHHsIs JJOTHKA, KOTJ]a OHA MPEeyCMaTPpUBAET B3aUMOIOTIOHIEMOCTh
WJIM B3aMMHOE COOTHECEHUE PA3TMYHBIX BUOB PACIIPOCTPAHIEMBIX B €€ paMKax OJiar;

d) nporpamma Bo3MelIeHUs yiiepOa J0KHA TaKXkKe ICHCTBOBATh B KOOPAMHAIINH C
APyruMu MepaMu Mo BOCCTAHOBJICHUIO CITPAaBCAJIMBOCTHU. Korz[a nporpamMma BO3MCUICHU A
BBITIOJIHSICTCSI B OTCYTCTBHUE JIPYTHX MEp 10 00ECIIEUEHHUIO CIPABEITMBOCTH, CYIIECTBYET
OIIaCHOCTB TOTO, YTO PacIpesiesisieMble B €€ paMKax Osara OyIyT pacCMaTpHBaThHCS B KaUeCTBE
BaJIIOThI, C IOMOIIBIO KOTOpOfI rocyaapcCTBO MbITACTCA KYIIUTh MOJTYaAHUC UITU MOCOOHHYECTBO
XKepTB 1 ux cemei. [loaTomMy BakHO 00€CTeunTh, YTOOBI YCHIINS TIO BO3MEIIEHHIO yIepoa
COTJIaCOBBIBAJIUCH C JPYTUMU MHUIIUATHBAMHU 110 BOCCTAHOBJICHHUIO CIIPABCIJIMBOCTH, BKJIHOYUAA
YTOJIOBHOE IpECIIeI0OBaHNe, COOOIIEHNE HCTUHBI M HHCTUTYIIMOHAIBHYIO pedopmy;

€)  eciu JIBe Ba)KHEWIIINE [IeTIM MPOrpaMMBbl BO3MEIIEHHS yIepOa 3aKII09aroTcs B
oOecrieueHuu JKEPTBAM MMPpU3HAHUA (HC TOJIBKO X CTAaTyCa B KaUC€CTBC KCPTB, HO U UX CTATYyCA B
Ka4ecTBE TPaXK/IaH U HOCHTENICH PaBHBIX MPAB YEJIOBEKa) M B OOMIPEHUH MX BEPHI B
roCy/1apCTBEHHbIE HHCTUTYTHI, TO HEOOXOIMMO BOBJIEKATh KEPTB B IPOLIECC pa3pabOTKU U
OCYIIECTBIIEHUS 3TOM MPOrPaMMBI.

60. T'maBHas 1enb npuHIUna 35/mepecMOTPEHHOTO MPHHIIKIA 33 3aKIIF0YACTCs B 00€CIICUeHUN
JIeMCTBEHHOCTH IpaBa Ha CyI€OHYIO 3allIUTY MTyTeM MPOBEICHUS MPOrPaMM ITOMOIIIH,
HaNpaBJICHHBIX Ha THPOPMHUPOBAHUE BO3ZMOKHO OOJIBILIETO YUCIIA KEPTB O MPOLEAYpax, C
TIOMOII[BIO KOTOPBIX OHH MOT'YT OCYIIIECTBUTB 9TO OCHOBHOE MPaBo° . B mepBoM mpeuiokennn
3Ta 1eNlb 0003HAYEeHA CIIOBAMH "' 00€CIIeYnBaTh MAKCUMAaJIbHYIO TJIACHOCTE" . DTOT TEKCT CIEIyeT
MOHUMATh TAaKUM 00pa3oM, YTO OH BKJIIOUAET JPYTHUe COOTBETCTBYIOIIME MEPHI IO BBISBICHUIO
NOTEHIMAJIBHBIX MOJyYaTeIeld BO3MEIIECHHS B paMKax 3TUX MPOTpamMM, KOTOpPhIE B
OTIpeNIeIEHHBIX 00CTOSTEIBCTBAX MOTYT OKa3aThCst 0osiee AP (HEKTUBHBIMHU, YEM HCTIOIH30BAHNE
B OTHX LIEJSIX CPEICTB MaccoBor MHpopmanuu. [IprnoOpeTeHHbIl B OCIEHEE BPEMS OIIBIT
TaKXe CBUAETEIBCTBYET O HEOOXOAUMOCTH 00ECTIEYEHHUS TOTO, YTOOBI )KEPTBHI H3HACUIIOBAHUS
3HAJIM, YTO COBEPUICHHOE Ha/l HUMH HACHIIME BKJIIIOUEHO B IIPOTrPaMMBbl BO3MEIIEHH yiepoa, u,
B Oosiee 001IeM 1aHe, 00ECTIeYeHUs TOTO, YTOOBI )KEPTBHI, IPHHAJJICKAIINE K TPATUIIMOHHO
OTYYXJIEHHBIM TPYIIaM, UMEIU BO3MOKHOCTH 3()(EKTUBHO OCYIIECTBUTH CBOE IIPABO Ha
noiy4yeHue Bo3menienus. Kpome obecrnieueHust 3(h()eKTHBHOTO OCYIIECTBIICHUS POTPaMM
BO3MEIEHHS yiiep0a, B CUTYAIHsIX, CBSI3aHHBIX C BOCCTAHOBIICHHEM WIIA TIEPEXO0I0M K
JIEMOKpPATHU U/WIH MHUPY, TOCTIKCHHUIO IBYX BOKHEUIINX LENCH ITUX MPOTPaMM -
00€ECTIEYeHHIO KepTBaM MPU3HAHUS UX B Ka4E€CTBE TPaXKAaH, 00JIaJal0NMX PAaBHBIMU IPaBaMHu
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M0 OTHOILIEHHIO K APYTUM TpakJlaHaM, U YKPEIUICHUIO UX BEPhI B TOCYIapCTBEHHbBIE HHCTUTYTHI
(cMm. BoITIIE, MyHKT 59 €) MOXKET CIOCOOCTBOBAThH PacpoCTpaHeHUE HHDOPMAITUH O

JEHCTBYIOMINX npoue/:[ypaxsz.

61. Tekcr npunnuna 36 (1) 6pu1 ckoppekTHpOoBaH B puHIMIe 34 (1) myTeM HCKITIOYCHHS
CJIOBa "'MHJMBUYyaJbHBIE" MEPE] CIOBAMHM 'MEPBHI, CBSI3aHHBIE C IIPABOM Ha PECTUTYLUIO,
KOMITCHCAIINIO U PeaOUITUTAIIMIO", @ TAKXKe MyTeM HCKJIIOUEHHUs CI0B "00111ero xapakrepa' mocie
cioB "ynoBieTBopsitoiire Mepsl'. Kak oTMeuaeTcs B caMOM TMOCJIETHEM BapUAHTE MPOECKTa
MPHHIIAIIOB O BO3MEIICHAN YIIepOa™, IpaBo Ha PECTHTYINIO, KOMIICHCAIHIO H PeabUTHTALINIO
HE OTHOCUTCS UCKJIFOYUTENBHO K "MHIMBUIYAIBHBIM MepaM"', paBHO KakK y/I0BJIETBOPSIOIINE
MEpPBI HE OTHOCATCS TOJBKO K ''MepaM O0IIero xapaKTepa"84, KaK MO>KHO IPEATION0KUTh Ha
ocHoBaHMHK Tekcra npuHiuna 36 (1). B 0OHOBIEHHOM TEKCTe TaKKe 3aMEHEHA CCHUIKA B
npuHnune 36 (1) Ha Gosiee paHHUIA BapUAHT MPOEKTA MIPUHIIUIIOB U PYKOBOISIIUX TTOJIOKEHUH,
KacaromuXcs MpaBa Ha BO3MEIIEeHUE yIep0a, KOTOPhIE B MOCIEIHUE TOABI ObLTH
CKOPPEKTHPOBAHbI IIyTEM BKJIIOUEHUS OoJiee 00IIeN CChUIKM Ha MPUHIIMIIBI MEKYHAPOIHOTO

npasa®.

62. B npunnumne 36 (2) ropopurcs, "Koraa - B ciaydae HaCHJIbCTBCHHBIX UCUE3HOBEHUH -
BBISICHSIETCSI Cy/1b0a MCUE3HYBIIET0 JIMIIA, Er0 CEMbSI UMEET HE IOrallaeMoe JaBHOCThIO IIPaBO
OBITH YBEIOMJICHHOH 00 3ToM". B mepecMOoTpeHHOM TEeKCTe clioBa "KOTJa. .. BEISICHAETCS Cyab0a
MCUE3HYBIIETO JUIa" ObLTH UCKIIIOYEHBI BO H30€X)aHHe JII000r0 HENMpeaAHaMEpEHHOTO
IPEIT0JIOKEHNS, UYTO IPABO CEMEN 3HAThH Cy/1b0Y HENOCPEICTBEHHON KEPTBbI HACUILCTBEHHOTO
MCUE3HOBEHHUS SIBJSIETCS OrpaHUYeHHBIM. Kak moarsepkaaercs cyneOHON MpakTHKOM
JIOTOBOPHBIX OPT'AHOB B OOJIACTH TIPAB YETOBEKA™ W TEKCTOM JIeK/TapaIii O 3all{HTe BCEX JIHI[ OT
HACWJIbCTBEHHBIX HCYE3HOBEHUI, IPABO CEMEN 3HATh Cy/1b0Y HEITOCPEICTBEHHOM KEPTBbI
HACWJIbCTBEHHOT'O MCUE€3HOBEHUS SIBIISIETCSI HEOTPAaHUYEHHBIM; TOCYAApPCTBA JAOJKHBI IPOBOIUTH
OTIepaTUBHOE, TIIATEIHFHOE M OECTIPICTPACTHOE PACCIIEOBaHUE BO BCEX CIIydasix, KOrJaa
MIMEIOTCS pa3yMHBIE OCHOBAHHMS T10J1aTaTh, 4TO MMEJIO MECTO HACHIILCTBEHHOE HCUE3HOBEHHUE ,
JIOJIKHBI IPOAOJDKATH paccieloBaHue 10 TeX Mop, NoKa He OyeT BhIACHEHA Cy1b0a )KepPTBBI

HACHJIbCTBEHHOTO UCUE3HOBEHUS" L.

63. Tlomemenne npunituna 36 (2)/ooHoBnenHoro npuniuna 34 (2) mox 3arosioskom "Cdepa
IIPUMEHEHHUs IIpaBa Ha BO3MELIEHHE yliepOa” HykaaeTcs B KpaTKoM komMmeHTapuu. Kax
yKa3aHO B HE3aBUCHMOM HCCIIEJIOBAaHUH, ITPABO CEMEH 3HATh Cyb0Y HETTOCPEACTBEHHON )KEePTBHI
HACHJILCTBEHHOTO MCYE3HOBEHHS NMEET KaK CyOCTAaHTUBHOE, TaK U BOCCTAHOBUTEIILHOE
u3Mepenue. IlepBoe oTpaskeHO B CyeOHOI MPAKTUKE PA3INYHBIX HaJ30pPHBIX OPTraHoOB,
NPU3HAIOLINX, YTO HEYBEJIOMIIEHHE BIACTSAMHU POJACTBEHHHUKOB O CY/Ib0€ HEMOCPEICTBEHHOM
KEPTBBI HACHIILCTBEHHOTO MCYE3HOBEHHSI CaMo 0 cebe MOXKET MOBJIeYb 32 COOON HapylIeHHe
IpaB 4eJI0BEKa, TAKHUX, KaK MPaBO POACTBEHHUKOB Ha 3aIIUTY OT )KECTOKOT0, 0€CUEIOBEYHOTO
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WIM YHU3UTEJIBHOTO oOpallieHus], MpaBo Ha KU3Hb U MPAaBO Ha YBaXXEHUE YACTHOU U CEMEHHOMN
KI3HKH®. BOCCTAHOBHTEIBHOE H3MEPEHHE TIPaBa Ha HH(OPMALINIO OTPAXKEHO B CyIeGHOI
MPAKTUKE JOTOBOPHBIX OPraHOB B 00JIACTH MpaB YeIOBEKa, 0COOCHHO B paMKax
MeKaMEepPUKAHCKOW CUCTEMBI, KOTOPast ONPEIEICHHO MPU3HAET KOMIEHCUPYIOMIHA dhdexT
3HaHMSI 00CTOSTENBCTB, CBA3AHHBIX C TPyObIMM HapyLIEHUSMU MPaB YeJIOBEKA, TAKUMH, KaK
HACHIICTBEHHOE HCUe3HOBeHe ™. B COOTBETCTBHHM C THM TOIXOIOM B PEIICHHSX, MHCHHSIX
WY TIOCTAHOBJICHHSIX, KACAFOIIIMXCSI BO3MEIICHUS yiepOa/cpeicTB CyIeOHOI 3alUThI B
OTHOLIEHUH HapYIIEHUH JJOrOBOPOB B 00JIACTH MPaB YEJIOBEKA, HA/I30PHBIE OPTaHbl
PacTopAIMIINCh WM PEKOMEHI0BANIN, YTOOBI COOTBETCTBYIOIIEE TOCY1aPCTBO-YIACTHHK
NPUHSIIO HEOOXOJMMBIE MEPHI 110 BBISICHEHHIO 00CTOSTENBCTB, CBSI3aHHBIX C CEPHE3HBIMHU
HapyIICHUSAMH [IpaB Y€JI0BEKa, TAKMMH, KaK HACUJIb,CTBEHHOE NCYE3HOBEHHE U OTKa3 B IIPaBE Ha
KHU3Hb U, KOTJa 3TO HEOOXOIUMO, 110 HJICHTH(PUKALIMN OCTAHKOB KEPTB U JOCTABKE UX

o 1
Ommxaimm pOI[CTBeHHI/IKaM9 .

2.  TapaHTHM HeMOBTOPEHMsS HAPYUIEHUH

64. Tekctsl npuHIUIOB 37-42 ObUIM CKOPPEKTUPOBAHBI B ipuHIMIax 35-38 ¢ yueTom
HEKOTOPBIX 001X coobpakenuii. Hanbomnee BaXXHBIM SBISETCS TO, YTO PYKOBOJISIIHE
MIOJIOKEHHMS, HAallpaBJIEHHbIE HAa 00ecTIedeHne HETIOBTOPSHNS HapyIIeHH, ObUTH OOHOBJICHBI C
ENTBI0 OTPaKEHUS MOCIEHNX N3MEHEHH B IPAKTUKE TOCYAAPCTB U B COOTBETCTBYIOLINX
NPUHIUIAX MEKIYHApOIHOTO paBa. HekoTopble acnekTsl NPpUHIHIOB 37-42 0TpaXKaroT
032004YE€HHOCTH, KOTOPBIE OBUIM XapaKTePHBI IS TICPHOIOB BOCCTAHOBJICHHS JEMOKpPATHU H/WH
MHpa WU TIepexo/ia K HUM, KOTOpbIe IpoTeKanu B JIaTHHCKOM AMepuKe U IPYTUX PETHOHAX BO
BpeMs pa3paboTku [IpuHimnoB. CoOTBETCTBYIOIINE OJIOXKEHNUS OBUTH OOHOBJICHBI C IENBIO
OTpa’KeHMs HOBBIX 03a004YE€HHOCTEH, KOTOPBIE BOSHUKIIM WM CTAJIM OYEBHIHBIMHU B TIEPHOIBI
BOCCTAHOBJICHUS JIEMOKPATHH U/UITM MUPA WU MIEPeX0Jia K HUM MPAKTUYECKH BO BCEX PErHOHAX
MUpa, IPUYEM HEKOTOPBIM M3 HUX OBLIO yJeJIEHO BHUMAHHE B IPUHATHIX B TIOCIIETHEE BPEMS

JIOKYMEHTaX B 00JIaCTH MEXTyHApOIHOTO MpPaBa.

65. C yderoM 3THX COOOpaXEHHI B IEPECMOTPEHHBIN TEKCT BKIFOUEH PsiJ PYKOBOISIINX
MOJIOKEHHUH, KOTOpPBIE HE OBLIH BKIIFOYECHBI B [[pHHIINIIBI, B TOM YHCIIE HOPMBI, KacaroIIuecs
MHCTHTYTOB TPAXIAHCKOTO HAI30pa’, MOArOTOBKH KaJIpOB B OGIACTH IPAB YENOBEKa > i
JeMOOHITM3AIMH U COIIMATIbHON PEUHTETPaIliy JeTeH, y9aCTBOBABIINX B BOOPYKEHHBIX
xondmkrax >, Kpome TOro, B cBeTe MPHOGPETEHHOTO B IOCIIEIHEE BPeMs OIIbITa cdepa 0XBaTa
HEKOTOPBIX MPUHIIMIIOB OblIa pacumrpena. Hampumep, korna B npuHnume 39 roBOPUTCS O
HEOOXOIMMOCTH OTMEHBI YPE3BBIYafHBIX 3aKOHOB, TOCKOJIBKY OHU CTABSIT MOJ] YIPO3y OCHOBHEBIE
1paBa, B IEPECMOTPEHHOM MPHUHIHUIIE 38 TOBOPUTCS O HEOOXOJMMOCTH PACIIUPEHHS
3aKOHOJIATENTFHON peOpMBI C LIETBIO 3aIUTHI IPaB YEIOBEKA M JEMOKPATUYECKIX HHCTUTYTOB B

MEPUOBI EPEX0/IA K I[GMOKpaTI/II/IQS.
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66. B Gonee o61ieM miaHe MEPecMOTPEHHBIN TEKCT OTPa)kaeT COBOKYITHBIN OMBIT TOCY1apCTB,
Opranuzanun O6benuHeHHBIX Hanmii u Apyrux MHCTUTYTOB U OpTaHU3alHi, KOTOPBIE UTPAIOT
BEJYLIYIO POJIb B PEIIEHUHU POOIEeMbl BOCCTAHOBIIEHUS CIPABEIMBOCTH MOCIE BOOPYKEHHBIX
KOH()JIMKTOB M/WIIM CUCTEMHBIX PENPECCU. DTOT OMBIT OTPAKECH B OOHOBIICHHBIX MTPHUHITHIIAX
IIyTeM NPU3HAHUS, HallpUMeEp, HEOOXOAUMOCTH YIENIATh BCECTOPOHHEE BHUMAaHNE
MHCTUTYIIMOHAIBHOHN peopMe Kak OCHOBE YCTOHYHUBOTO HpaBOCYL[I/ISI%.

67. B nepecmorpernom npurnuie 36 d) B uncio Mep, He0OOXOAMMBIX JJIsi 00ECIEUeHHUs TOTO,
Y9TOOBI OOIIECTBEHHBIC MHCTUTYTHI JCHCTBOBAIM B COOTBETCTBHH C MEXKIYHAPOIHBIMU HOPMaMH
B 00JIaCTH TIpaB YeJI0BEKa, BKIIFOUEHKI MPOIIETyPHI MMOaul UCKOB. B 3T0il CBsI3U HYX)HO
OTMETHUTh, 4TO "CO3aHHE HAITMOHATLHBIX KOMHUCCHIA 10 MPaBaM YeJIOBEKa SBISETCS OTHOU . . .
CTpaTeruei, KoTopasi MpoJAeMOHCTPHUPOBAJIAa CBOKO MIEPCIIEKTUBHOCTH B IJIAHE COACHCTBHS
BOCCTAHOBJICHHIO TOCTIOJICTBA MPABa... U 3aIUTE YSI3BUMBIX TPYIII, €CJIM CHCTEMa OTIIPABJICHUS

n 7
o . Kak orMeuaeTcs B HE3aBUCHMOM

paBoOCynUs elie He QYHKIMOHUPYET B TIOJTHOM 00beMe
WCCJICJIOBAHNH, €IIe OJJHUM U3 "MHCTHTYTOB, 3HAYEHUE KOTOPOTO B HEKOTOPBIX CTpaHaX
BO3POCIIO, SIBJISETCS YIIPABJICHUE IPEICTABUTEIIS 10 ITPaBaM YeJI0BEKa WM UHCTUTYT

0O0IIIECTBEHHOT'O a;[BOKaTa"gg.

68. HakoruieHHsbIi 3a TOCIIEHEE BPEMSI OIIBIT MOATBEP/IMIT BAXKHOCTD ''TIPOBEPKU
rOCy/1apCTBEHHOMU CITYKObI Ha NMPEIMET BBISIBICHHUS JIUL], CBSI3aHHBIX C IIPOLUIBIMU

"9 B kauecTBe rapaHTUU HETIOBTOPEHNS, a IOTOBOPHBIE OpraHbl B 00J1aCTH

3JI0yTIOTPEOICHUSIMU
[IPaB YeJI0BEKa MMPU3HAIM POJIb IPOBEPKHU B BHIMOJIHEHUH IOCYIapCTBAaMU O0ILIEro
06s13aTeNbCTBA IPEIOTBPALIATH HAPYLICHHS paB deroBeka’ . [Ipu 06CTOSTENbCTBAX,
CBA3aHHBIX C BOCCTAHOBJICHUEM JJEMOKPATHUU I/I/I/IJII/I MHpa UWiK nepexoa K HUM, IMPOBCPKA MOKET
Tak)Ke UTPaTh OMPENICTICHHYIO POJIb B ONPEICIICHUH "TipoOeria 0e3HaKa3aHHOCTH MEXTY PSIOM
JIMII, KOTOpPbIE aKTUBHO YYaCTBOBAIM B MPOIUIBIX 3JIOYIIOTPEOICHHSIX, © BO3MOYKHOCTSIMH JIFO00H
CUCTEMBI TIPABOCY NS - HAIIMOHAIBHOHN WITM MEXKTYHAPOIHOH - 00€CIIeUnTh MPeciieIOBAaHNE BCEX

T€X, KTO, BOBMOKHO, JOJDKCH HECTU YI'OJIOBHYIO OTBCTCTBCHHOCTD.

69. B nmepecMmotrperHoM npuHImie 36 a) HeOOXOIMMOCTD ITPOBEPOK U3JTAraeTCsi TAKHM
00pa3oM, 4TOOBI B OCHOBHOM OOBEIMHUTH PYKOBOJISIINE MTOJIOKECHUS, COJICPIKAIINECS B
npuniunax 40-42. IlepecMOTpEeHHBIN TEKCT HAUMHAETCS CIEAYIOUTIM 00pa3oM:
"T'ocyapCcTBEHHBIE CIyXaIHe U COTPYIHUKH, HECYIIHE IEPCOHATIBHYIO OTBETCTBEHHOCTb 32
rpyOble HApyIICHHUS TIPaB YEJIOBEKa, B YACTHOCTHU T€, KTO UMEJ OTHOILIEHHE K BOOPYKEHHBIM
cuJiaM, OpraHam 0e30MaCHOCTH, MOJMIIUH, Pa3Be/IKe U K Cy[cOHON BIIACTH, HE TOJDKHBI
IPOJIOIKATh CBOIO CITYOY B TOCY/IapCTBEHHBIX MHCTUTYTAX. VX OTCTpaHeHHE TOTKHO
OCYIIECTBIISATHCS B COOTBETCTBUH C TPEOOBAaHMSIMU HA ICKAIIECH 3aKOHHOI MPOIIEYPhI U
NPUHIMIOM HeAucKpuMuHanuu'. HopMel Hajutexanien mporeaypsl, yIOMHHAEMbIC B 3TOM
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PYKOBOJISIIIEM ITOJIOKEHHUH, BKIFOYAIOT YBEAOMIICHHE HaXOISIINXCS TTOJ] CIISICTBUEM JIUIT O
BBIJIBUHYTBIX TPOTUB HUX OOBHHEHUSX, PEIOCTABICHUE ITUM JIMIIAM "BO3MOKHOCTH JaTh
MOKa3aHUs OpraHy, PyKOBOJISIIIEMY ITPOIIECCOM MTPOBEPKHU", MPEIOCTABICHUE OOBHHECHHBIM
"pa3zyMHOr0 yBEJOMJICHHSI 00 UMEIOIIMXCS B OTHOIICHHH HIX MaTepHasoB, MpaBa OCIapuBaTh
WX U TIpaBa 00’kajJoBaTh BEIHECEHHOE MPOTUB HUX PEIICHUE CY/Ia WU IPYroro He3aBUCHMOTO
OpraHa"lol. Jlig oTpa)keHusl UMEBILIEH MECTO B IIOCIIEAHEE BpEMSI CYJI€OHOM IPaKTUKHU
HA/I30PHBIX OPTaHOB B 00JIACTH ITPAB YEIOBEKA, a TAKXKE MPAKTUKH B OTHONICHUH CIICIIUATHHBIX
npouez[yplo2 B TIEPECMOTPEHHBIN MPUHIIHIT 36 a) BKIFOUEHO CIIEAYIOIIEe PYKOBOIAIIEE
nonioxkenue: "Jlura, opumaibHO OOBUHEHHBIC B TIEPCOHAILHON OTBETCTBEHHOCTH 32 TSKKHE
MPECTYIUICHUS TI0 MEXTYHAPOTHOMY MPaBY, TOJIKHBI OBITh JIMIIIEHBI TTPaBa 3aHUMATh
O(UITMATEHBIC TOJKHOCTH BO BPEMSs YTOJIOBHBIX WM JUCIUILTUHAPHBIX TIPOIECCYATHHBIX

»~ Al 1
JACHUCTBUU 03.

1. 3AKJIFOYEHHE

70. B HacTosileM J0KJIaje U B MPeAlIeCTBOBABIIEM €My He3aBHCHMOM HMCCJI€I0BAHUH
0TMeYaeTcs HeJblii psii JOCTUTHYTHIX NocJje npeacTapienus [IpuHIMIOB 3aMeTHBIX
YCIEX0B B HAIIMOHAJBHBIX H MEKIYHAPOAHBIX YCHJIHAX MO0 00pbie ¢ 0e3HAKA3AHHOCTBIO.
B TeuyeHHe ITOr0 Mepuoia B CTPAHAX, KOTOPbIE MOABEPrajuch XHIHHYECKOMY
pa3rpad/ieHnIo INKTATOPCKUMH Pe:KMMAaMM, ObLIIH YCTPAHEHBI Ka3aBIIHECs 10 ITOro
HENpPeoI0JTUMbIMHU NPENSITCTBUSA /1JIsl OTIPABJICHUS MPABOCYANs;, TOCyIapcTBa
COTPYIHUYAJH B LEJAX 00ecrevyeHusl YToJOBHOTO MPecieI0BAHUS BHICIIHX JT0JKHOCTHBIX
JIMI MPABUTEILCTB B MEKIYHAPOAHBIX TPUOYHAIAX M HAIMOHAJIBHBIX CY/1aX;, B MepeYeHb
yupesKIeHuil, PU3BAHHBIX BEPUINTH MPABOCY/AHE B CJIy4ae KeCTOKUX NMPeCTYIJIEHUI,
BOIIIA HOBAsl PAa3HOBH/AHOCTD Cy/1a, COYETAIIIEr0 HAIMOHAIbHbIE H MEKIYHAPO/IHbIE
3J1eMEeHTHI; NMPABUTEILCTBA U FPAKAAHCKOE 001IECTBO HCMOJIB3YIOT Bee osiee MMPOKUA
HA0Op UHCTPYMEHTOB VI 00PBLObI ¢ 0e3HAKA3AHHOCTHIO M PACTYIIHII IKCIEPTHBII
MOTEHIHAJI U ONBIT MPUMEHUTETHHO K Pa3padoTKe U 0CYIEeCTBIEHUIO 1eHCTBYIOIMNX
nporpamMm no 6opnoe ¢ 6e3HakazaHHOCTbIO. U X0TH 3TH 10CTHKEHHS PUBETH K
Heo0xoauMocTH 00HOBIeHUs1 [IpununoB, camu [IpUHIMIIBI CHITPAIH UCKJIIYUTEIHHO
BaKHYI0 POJIb B 00ecredeHun 3TUX u3MeHenuii. Vx cnennduka Hauia oTpakeHue B
XapakTepe U3MeHeHH i, 3a(pUKCHPOBAHHBIX B 00HOBJIEHHBIX MPUHIIMNIAX; KAaK 0TMe4aeTcs
B HAYaJle HACTOSIIIETO JOKJIA/Ia, MOCJeHIEe U3MEHEeHHsI B MPaBe U MPAKTHKe YOeAUTeJIbHO
NMOATBEPANIM AKTYaJbHOCTH [IpUHIMNIOB M CIOCOOCTBOBAJIH NaTbHEHIIIEMY YTOUYHEHUIO
cepbl X JelicTBUS.



E/CN.4/2005/102
page 30

IIpumeyanus

! Commission on Human Rights resolution 2003/72, para. 16.

2 E/CN.4/2004/88, para. 6.

% Thefull text of government replies is available from the Office of the High Commissioner

for Human Rights.

* This study further benefited from the views of NGO representatives who participated in

ameeting convened by the New Y ork Office of the High Commissioner for Human Rights,
the International Center for Transitional Justice and the Open Society Justice Initiative

on 18 October 2004; input provided by Morton Halperin, Trudy Huskamp Peterson and
Julissa Mantilla; and research assistance provided by Jamal Jafari and Aytul Sogukoglu.

> E/CN.4/2004/88, p. 2.

® Ibid., para. 8.

" Ibid., para. 10.

8 Reflecting its comprehensive nature, revised principle 1 also includes a reference to the right

to the truth.

®  E/CN.4/2004/88, para. 11.

0 bid.

11 5/2004/616, para. 17.

12 E/CN.4/Sub.2/1997/20/Rev.1, annex |1, principle 7 (€).
3 E/CN.4/2004/88, para. 5.

14 92004/616, p. 1.

> For example, by defining “archives’ as certain “ documents pertaining to violations of human

rights and humanitarian law”, the updated text reflects the report in which Mr. Joinet submitted
the Principles to the Sub-Commission - which notes that the Principles include measures “aimed
at preserving archives relating to human rights violations’ (E/CN.4/Sub.2/1997/20/Rev .1,

para. 18) - aswell as developments reflected in para. 30 and note 43 of this report.

16 E/CN.4/Sub.2/1997/20/Rev.1, para. 49.

17 See, e.g. the decision of the Appeals Chamber on the Defence Mation for interlocutory
appeal on jurisdiction, Prosecutor v. Dusko TadiCase No. 1T-94-1-AR72, 2 October 1995,
para. 134; and the judgement of the Appeals Chamber of 20 February 2001 in Prosecutor v.
Delali¢ et al, Case No. IT-96-21-A, paras. 163-73.

18 Security Council resolution 955 (1994), annex, art. 4 (1994).



E/CN.4/2005/102
page 31

19 See especialy art. 8 (2) () and (e).

2 E.g., Inter-American Commission on Human Rights, case 10.480, Lucio Parada et al.
(El Salvador), report No. 1/99, para. 116 (by implication).

1 See E/CN.4/2004/88, para. 26. The Human Rights Committee affirmed its longstanding
interpretation of article 2 of the International Covenant on Civil and Palitical Rights (ICCPR) in
general comment No. 31 (2004):

“Where [investigations required by Article 2, paragraph 3] reveal violations of certain
Covenant rights, States Parties must ensure that those responsible are brought to
justice. Aswith failureto investigate, failure to bring to justice perpetrators of such
violations could in and of itself give rise to a separate breach of the Covenant. These
obligations arise notably in respect of those violations recognized as criminal under
either domestic or international law, such as torture and similar cruel, inhuman and
degrading treatment (art. 7), summary and arbitrary killing (art. 6) and enforced
disappearance (arts. 7 and 9 and, frequently, 6). Indeed, the problem of impunity for
these violations ... may well be an important contributing element in the recurrence of
theviolations” (para. 18).

Similarly, the Inter-American Court of Human Rights has interpreted the American Convention
on Human Rights to require States parties to investigate and punish “those responsible for
serious human rights violations such astorture, extrajudicial, summary or arbitrary execution
and forced disappearance”. Barrios Altos case (Chumbipuma Aguirre et al. v. Pgryudgement
of 14 March 2001, para. 41.

?  See, eg., Regina v. Bow Street Metropolitan Stigéary Magistrate and Others, ex parte
Pinochet Ugart€No. 3), judgement of 24 March 1999 [2000] AC 147, 198 (characterizing
torture as an international crime subject to universal jurisdiction).

% Seg, eg., the judgement rendered by Trial Chamber 11 of ICTY, Prosecutor v. FurundZija
Case No. IT-95-17/1-T, on 10 December 1998, para. 156 (recognizing torture as an international
crime subject to universal jurisdiction).

% See Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, arts. 4-7; Supplementary Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery, art. 6.

% See, e.g., Declaration on the Protection of All Persons from Enforced Disappearance,

art. 4 (1) (1992); Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions, principles 1 and 18 (1989); High Commissioner for
Refugees, Executive Committee, Conclusion on Legal Safety Issues in the Context of Voluntary
Repatriation of Refugees (No. 101 (LV) - 2004), para. (g). The revised definition reflects the
premises underlying Commission resolution 2004/72, para. 3, which recognizes “that amnesties
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should not be granted to those who commit violations of human rights and international
humanitarian law that constitute crimes’.

% Although the Principles do not use the term “truth commission”, their provisions
relating to commissions of inquiry are especially pertinent to this type of commission.

See E/CN.4/Sub.2/1997/20/Rev.1, para. 18 (indicating that proposed measures concerning
commissions of inquiry are addressed to situations of political transition, a context in which
truth commissions have typically operated).

2 §/2004/616, para. 50. The definition set forth in the addendum introduces the word “usually”
before the phrase “ committed over a number of years’, recognizing that in some contexts abuses
may have taken place over a shorter period. This definition would not generally cover
commissions of experts appointed from time to time by the Secretary-General to examine a
situation involving mass atrocities and to report its conclusions and recommendations. See,

e.g., Security Council resolution 1564 (2004), para. 12 (requesting the Secretary-General to
appoint an international commission of inquiry in connection with violations of international
humanitarian and human rights law in Darfur, Sudan). The definition included in the revised
principles would, however, cover some commissions of inquiry, such asthe Commission on the
Truth for El Salvador, that have occasionally been appointed by the Secretary-General in
implementing the terms of a peace accord.

% See E/CN.4/2004/88, paras. 14-23. Theright to learn the fate of a disappeared relative (see
principle 3) isrecognized in international humanitarian law, and is embodied in article 32 of
Additional Protocol No. | of 1977 to the Geneva Conventions of 1949. The Human Rights
Committee has found that violations of principle 3 breach article 7 of the ICCPR. See, e.g.,
Staselovich v. Belarysommunication No. 887/1999, para. 9.2 (2003).

2 At least 15 truth commissions have been in operation since 1997. In late 2004 preparations
were under way for truth commissions in Liberia, the Democratic Republic of the Congo,
Indonesiaand Burundi. See Priscilla Hayner, Verdades innombrables: Como trabajan las
comisiones de la verdg&ondo de Cultura Econdémica, Mexico City, forthcoming 2005).

%0 Seg, eg., thejudgement of Trial Chamber 11 in Tadi¢, 7 May 1997, para. 646; Human Rights
Committee, general comment No. 31, para. 18.

31 See E/CN.4/Sub.2/1997/20/Rev.1, para. 17.

% See E/CN.4/2004/88, para. 10; see also S/2004/616, para. 26.

¥ Seg, eg., thereferenceto “truth trials” in Argentinain E/CN.4/2004/88, para. 16.

% Some truth commissions have been established pursuant to peace accords. Even in these
situations, it is desirable to secure the broadest possible public input into questions relating to the

composition and mandate of the commissions.

% See E/CN.4/2004/88, paras. 12-13; §/2004/616, para. 17.
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% See draft “Basic principles and guidelines on the right to aremedy and reparation for victims
of gross violations of international human rights law and serious violations of international
humanitarian law”, dated 1 October 2004 (E/CN.4/2005/59, Annex 1) (draft Principles on
Reparation), draft principle 8 (*Where appropriate, ... theterm ‘victim’ also includes ... persons
who have suffered harm in intervening to assist victimsin distress or to prevent victimization.”)

3" E/CN.4/Sub.2/1997/20/Rev.1, para. 19.

% See International Center for Transitional Justice, “Basic Principles and Approaches to Truth
Commissions’, OHCHR (forthcoming 2005).

% See especialy principles 17-20.

40 See E/CN.4/2004/88, para. 19 (f). Cf. Rome Statute, art. 36 (8) (a) (iii), which provides that
States parties to the Rome Statute “ shall, in the selection of judges’ of the International Criminal
Court, “take into account the need” for a“fair representation of female and male judges”.

4l See §/2004/616, para. 25.

2 Principle 7 (a) provides that commissions of inquiry “are not intended to act as substitutes for
the civil, administrative or criminal courts, which shall alone have jurisdiction to establish
individual criminal or otherresponsibility” (emphasis added). The corresponding text of revised
principle 8 provides that “criminal courts aone have jurisdiction to establish individual criminal
responsibility”. This change clarifies without changing the meaning of principle 7 (a). Indeed,
principle 8 explicitly recognizes that commissions of inquiry may, under defined circumstances,
implicate individuals as likely perpetrators.

3 Para 12 (welcoming the establishment in some States of truth and reconciliation
commissions “to address violations of human rights and international humanitarian law”). More
generally, resolution 2004/72 makes repeated reference to violations of human rights and
international humanitarian law.

4 See Trudy Huskamp Peterson, Final Acts: A Guide to Presving the Records of Truth
CommissiongBaltimore, MD: Johns Hopkins University Press and the Woodrow Wilson
International Center for Scholars, 2005).

4 See generally the Johannesburg Principles on National Security, Freedom of Expression and
Access to Information (1996) (Johannesburg Principles), cf. Rome Statute, arts. 72 and 93 (4).

6 See Johannesburg Principles, principle 2 (b).

47 See E/CN.4/2004/88, para. 44.

8 The premise underlying updated principle 19, which recognizes that criminal prosecution
plays a necessary role in combating impunity for serious crimes under international law, has

been strongly affirmed in jurisprudence of human rights treaty bodies. For example, the
Human Rights Committee has recognized that “purely disciplinary and administrative remedies
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cannot be deemed to constitute adequate and effective remedies within the meaning of article 2,
paragraph 3, of the Covenant, in the event of particularly serious violations of human rights,
notably in the event of an alleged violation of theright to life”. Bautista v. Colombia
communication No. 563/1993, para. 8.2, CCPR/C/55/D/563/1993 (1995). See also Arhuaco v.
Colombig communication No. 612/1995, para. 8.2, CCPR/C/60/D/612/1995 (1997); Coronel
et al. v. Colombiacommunication No. 778/1997, para. 6.2, CCPR/C/76/D/778/1997 (2002).
When such violations occur, the right to an effective remedy entails recourse to criminal
processes. The Inter-American Court of Human Rights has observed: “All the States party to
the American Convention have the duty to investigate human rights violations and to punish the
perpetrators and accessories after the fact in said violations. And any person who considers
himself or herself to be avictim of such violations has the right to resort to the system of justice
to attain compliance with this duty by the State, for his or her benefit and that of society asa
whole.” El Caracazo v. Venezue(Reparations), judgement of 29 August 2002, para. 115.
More generally, the Court has recognized that States parties to the American Convention have
assumed an “obligation to avoid and combat impunity, which the Court has defined as ‘ the total
lack of investigation, prosecution, capture, trial and conviction of those responsible for violations
of the rights protected by the American Convention’”. Trujillo Oroza v. Bolivia(Reparations),
judgement of 27 February 2002, para. 101.

49 Cf. Rome Statute, art. 68 (3).
%0 See E/CN.4/2004/88, paras. 24, 39.

L See Principles of international cooperation in the detection, arrest, extradition and
punishment of persons guilty of war crimes and crimes against humanity, General Assembly
resolution 3074 (XXVI1I1) (1973); Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, arts. 5-7 (1984); Principles on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions, principle 18 (1989);
Declaration on the Protection of All Persons from Enforced Disappearance, art. 14 (1992);
Commission on Human Rights resolution 2004/72, para. 2.

%2 See §/2004/616, para. 40 (“Of course, domestic justice systems should be the first resort in
pursuit of accountability. But where domestic authorities fail to discharge their international
obligations and are unwilling or unable to prosecute violators at home, the role of the
international community becomes crucial.”) See aso para. 48.

3 SeeICTY Statute, art. 9; ICTR Statute, art. 8; Statute of the Special Court for Sierra Leone,
art. 8.

> The obligations to which this text refers include duties deriving from decisions of the
Security Council, such as those set forth in Council resolutions 827 (1993), para. 4 and 955
(1994), para. 2; duties assumed by States parties to the Rome Statute; and obligations assumed
pursuant to other treaties, such as the Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone

(16 January 2002) (see especially article 17).
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> Seethejudgement of ICTY in FurundZija op cit. note 23, para. 156 (recognizing the right of
every State to prosecute and punish the authors of international crimes such as torture); Principles
on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions,
principle 18 (“ Governments shall ensure that persons identified by the investigation as having
participated in extralegal, arbitrary or summary executions in any territory under their

jurisdiction are brought to justice. Governments shall either bring such personsto justice or
cooperate to extradite any such persons to other countries wishing to exercisejurisdiction. This
principle shall apply irrespective of who and where the perpetrators or the victims are, their
nationalities or where the offence was committed.”); Case Concerning Arrest Warrant of

11 April 2000 (Democratic Republic of the Congo v. Belg)uMerits, Judgement

of 14 February 2002, I.C.J. Reports, 20Q20int separate opinion of Judges Higgins, Kooijmans and
Buergenthal, paras. 61 and 65 (concluding that international law allows the exercise of universal
jurisdiction over war crimes and crimes against humanity); ibid., separate opinion of

Judge Koroma, para. 9 (expressing the opinion that, “together with piracy, universal jurisdiction is
availablefor ... war crimes and crimes against humanity, including the slave trade and genocide”);
ibid., dissenting opinion of Judge Van den Wyngaert, para. 51 (expressing the view

that international law clearly permits universal jurisdiction for war crimes and crimes against
humanity).

% The four Geneva Conventions of 1949 and Additional Protocol No. | of 1977 require

High Contracting Parties to prosecute persons alleged to have committed or to have ordered the
commission of grave breaches of the treaties unless they hand the suspects over for trial to

another High Contracting Party that has made out a primafacie case. See, e.g., Geneva

Convention Relative to the Protection of Civilian Personsin Time of War, art. 146. According

to the leading commentary on the Geneva Conventions, this provision “does not exclude handing

over the accused to an international criminal court whose competence has been recognized by

the Contracting Parties’. ICRC, IV Commentary on the Geneva Conventions of 12 August 1949
Geneva Convention Relative to the Prottif Civilian Persons in Time of Wadean Pictet

(ed.), 1958, p. 593.

>" Revised principle 26 (b) is adapted from the text of article 20 (3) of the Rome Statute.

®  Seg, eg., Prosecutor v. Charles Ghankay Tayloase No. SCSL-2003-01-1, Appeals
Chamber, Decision on Immunity from Jurisdiction, 31 May 2004 (denying Head of State
immunity to individual indicted by prosecutor of an internationalized tribunal); Regina v.
Bow Street Metropolitan Stipendiakjagistrate, ex parte Pinochet Ugastp. cit. at note 22
(denying immunity to former Head of State in relation to charges of torture in extradition
proceedings); Jones v. Saudi Arabia et.g12004] EWCA Civil 1394 (concluding that foreign
officials are not entitled to blanket immunity in relation to charges of systematic torturein civil
actions).

% SeedsoI.C.J., Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic of
the Congo v. Belgiumop. cit. at note 55, joint separate opinion of Judges Higgins, Kooijmans
and Buergenthal, para. 74 (“Now it is generally recognized that in the case of [serious
international] crimes, which are often committed by high officials who make use of the power
invested in the State, immunity is never substantive and thus cannot excul pate the offender from
personal criminal responsibility”); Human Rights Committee, general comment No. 31 (where
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public officials or State agents have committed violations of Covenant rights “recognized as
criminal under either domestic or international law, such astorture and similar cruel, inhuman
and degrading treatment (art. 7), summary and arbitrary killing (art. 6) and enforced
disappearance (arts. 7 and 9 and, frequently, 6),” the “ States parties concerned may not relieve
perpetrators from personal responsibility, as has occurred with ... prior legal immunities and
indemnities’ (para. 18); Jones v. Saudi Arabia et.abp. cit. at note 58, opinion of Lord Justice
Mance, paras. 83-84 (distinguishing the immunity of a State ratione personaérom the immunity
of a State's officials ratione materiaen respect of claims of systematic torture); ibid., para. 92
(concluding that, “whatever the position may be apart from article 6 of the European
Convention, it can no longer be appropriate to give blanket effect to aforeign state’s claim to
state immunity ratione materiaen respect of a state official aleged to have committed acts of
systematic torture.”).

% For the same reason the updated principles do not include a provision corresponding to
principle 28.

81 Cf.1.C.J., Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium op. cit. at note 55, joint separate opinion of Judges Higgins, Kooijmans and
Buergenthal, paras. 57-58 (international law does not exclude the issuance of an arrest warrant
for non-nationals in respect of offences occurring outside a State’' s jurisdiction and “thereisno
rule of international law ... which makesillegal cooperative overt acts designed to secure [the]
presence [of persons committing international crimes| within a State wishing to exercise
jurisdiction”).

%2 Article 17 (3) of the Declaration on the Protection of All Persons from Enforced
Disappearance requires that, where they exit, statutory limitations relating to acts of enforced
disappearance must be “ substantial and commensurate with the extreme seriousness of the
offence”. See also Human Rights Committee, general comment No. 31, para. 18 (“unreasonably
short periods of statutory limitation in cases where such limitations are applicable” should be
removed in respect of torture and similar cruel, inhuman and degrading treatment; summary and
arbitrary killing; and enforced disappearance). Article VII of the Inter-American Convention on
the Forced Disappearance of Persons provides that criminal prosecution for the forced
disappearance of persons “shall not be subject to statutes of limitations’. If, however, “there
should be anorm of a fundamental character preventing application of [thig] stipulation ..., the
period of limitation shall be equal to that which applies to the gravest crime in the domestic laws
of the ... State Party”.

3 Op. cit., at note 23, para. 157.
% CCPRICO/7T0/ARG, para. 9.

®  Seg, e.g., Human Rights Committee, conclusions and recommendations: Turkey,
CAT/CICR/30/5, para. 7 (¢) (2003); Slovenia, CAT/C/CR/30/4, para. 6 (b) (2003); Chile,
CAT/CICR/32/5, para. 7 (f) (2004). See aso conclusions and recommendations. Venezuela,
CAT/CICR/29/2, para. 6 (¢) (2002) (commending a provision of Venezuela s Constitution
declaring, inter alia, that action to punish human rights offences is not subject to statutory
limitations).
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% |nter-American Court of Human Rights, Barrios Altos case (Chumbipuma Aguirre et al. v.
Peru), op. cit. at note 21 (emphasis added). See also Truijillo-Oroza v. Bolivig op. cit. at note 48,
para. 106; El Caracazo v. Venezuelidid., para. 119; Myrna Mack Chang v. Guatemala
judgement of 25 November 2003, para. 276.

%" In general comment No. 31, for example, the Human Rights Committee reaffirmed that
States parties to the ICCPR may not relieve public officials or State agents who have committed
violations of the Covenant that are recognized as criminal under either domestic or international
law “from personal responsibility, as has occurred with certain amnesties’” (para. 18).

%8 §/2004/616, para. 10; see also para. 32. Initsreport to the Secretary-General, the High-level
Panel on Threats, Challenges and Change implicitly affirmed the United Nations experience in
opposing an amnesty in the 1999 Lomeé peace accord to the extent that it covered war crimes,
crimes against humanity and genocide (see E/CN.4/2004/88, para. 31). The panel observed:
“We must learn the lesson: peace agreements by Governments or rebels that engage in or
encourage mass human rights abuses have no value and cannot be implemented.” A/59/565,
para. 222.

% See E/CN.4/2004/88, para. 30.

" See also draft Principles on Reparation, draft principle 5 (extradition should be “consistent
with international human rights legal standards and subject to international legal requirements
such as those relating to the prohibition of torture and other forms of cruel, inhuman or
degrading treatment or punishment”).

"L See sources cited in note 51.

2 See, e.g., thejudgement of ICTY Trial Chamber Il in Prosecutor v. Delati et al,

16 November 1998, paras. 370-378, aff’ d by the judgement of the Appeals Chamber, op. cit.,
paras. 186-198; Tria Chamber |, judgement of 25 June 1999 in Prosecutor v. Zlatko Aleksovski
case No. IT-95-14/1, paras. 76-78, and the judgement of the Appeals Chamber in the same case,

of 24 March 2000, para. 76; ICTR, Prosecutor v. Kayishema and Ruzindahaa Chamber,
judgement of 21 May 1999, paras. 217-223, aff’d, Appeas Chamber, judgement (reasons) of

1 June 2001, paras. 293-294. See also Rome Statute, art. 28 (reflecting the principle that

superior responsibility can be established by virtue of effective authority and control).

3 Seg, e.g., Convention against Torture, art. 2 (3); Declaration on Enforced Disappearance,
art. 6 (1) and art. 16 (3); Human Rights Committee, general comment No. 31, para. 18.

™ Declaration on Enforced Disappearance, art. 4 (2).
> See report submitted by Mr. Emmanuel Decauix on the issue of the administration of justice

through military tribunals (E/CN.4/Sub.2/2004/7), para. 18; see also E/CN.4/Sub.2/2004/7,
principle No. 3.
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® This section heading has been changed from “Right to reparation” to “The right to
reparation/guarantees of non-recurrence” to reflect the two principal subsections of this portion
of the Principles. As the previous section headings and organization of the Principles reflected,
human rights treaty bodies have often treated guarantees of non-recurrence as a component of
reparations; so, too, does the most recent version of the draft Principles on Reparation (see, e.g.,
draft principle 18). Human rights treaty bodies have also treated guarantees of non-repetition as
adistinct and general obligation of States partiesto the relevant treaty; both approaches are
reflected in the Human Rights Committee’ s general comment No. 31 on article 2 of the ICCPR.
(See paras. 16-17.) Cf. Draft articles on Responsibility of States for internationally wrongful
acts, draft arts. 30-31, adopted by the International Law Commission at its fifty-third session
(2001), Official Records of the General AssdmbF-ifty-sixth Session, Supplement No. 10
(A/56/10), chap. IV.E.1 (recognizing distinct obligations of a State that is responsible for an
internationally wrongful act to “offer appropriate assurances and guarantees of non-repetition, if
circumstances so require” on the one hand and “to make full reparation for the injury caused by
the internationally wrongful act” on the other hand).

" The principle that a breach of international law givesrise to an obligation on the part of the
responsible State to make full reparation for injuries caused by the internationally wrongful act is
well established in customary international law, as reflected in draft article 31 (1) of the draft
articles on Responsibility of States for internationally wrongful acts, op. cit. at note 76.

General comment No. 31 of the Human Rights Committee reaffirms the central importance of
the right to reparation, and its integral relationship with the right to an effective remedy, in the
ICCPR paras. 15-16. Violations of international humanitarian law may also give rise to aduty to
provide compensation. See the Hague Convention (1V) respecting the Laws and Customs of
War on Land, art. 3 (1907); Additional Protocol No. | to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of International Armed Conflicts, art. 91 (1977);
draft Principles on Reparation, draft principle 11.

8 Human Rights Committee, Coronel et al. v. Colombjap. cit. at note 48, para. 6.2. See also
F. Birindwa ci Bithashwiwa and E. Tshisekedi wa Mulumba v. Zedr@munications

Nos. 241/1987 and 242/1987, CCPR/C/37/D/241/1987, para. 14 (1989); draft Principles on
Reparation, draft principle 12.

" Cf. E/CN.4/2004/88, para. 60. See also Pablo de Greiff, “ Justice and Reparations”, in
Repairing the Past: Compensation fctims of Human Rights ViolationB. de Greiff (ed.),
(International Center for Transitional Justice, forthcoming).

8 These insights have been informed by the work of Pablo de Greiff. See, e.g., Pablo de
Greiff, “Reparations Effortsin International Perspective: What Compensation Contributes to the
Achievement of Imperfect Justice”, in Repairing the Irreparable: Reparations and
Reconstruction in South Afric&harles Villa-Vicencio and Erik Doxtader (eds.) (Cape Town:
David Phillips, 2004).

8. Cf. draft Principles on Reparation, draft principles 12 (a) and 24.

8 See also E/CN.4/2004/88, para. 59; de Greiff, op. cit. at note 79.
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8 Seenote 36 above.
8  Seeibid., draft principles 8 and 18.

& Thisformulation avoids the ambiguities introduced by explicitly linking the meaning of one
set of draft principlesto the text of another set of principlesthat are still in draft form.

8  See E/CN.4/2004/88, paras. 14-15.
8" Declaration on Enforced Disappearance, art. 13 (1); see also art. 9 (1).

8 |bid., art. 13 (6). Cf. draft Principles on Reparation, draft principle 22 (c) (measures of
satisfaction include, where applicable, “[t]he search for the whereabouts of the disappeared ...
and for the bodies of thosekilled ...").

8 See E/CN.4/2004/88, paras. 14-15. Cf. Human Rights Committee, general comment No. 31,
para. 15 (“A failure by a State party to investigate allegations of violations [of the ICCPR] could
in and of itself give rise to a separate breach of the Covenant.”).

% See E/CN.4/2004/88, para. 15; see also, inter alia, Trujillo Oroza v. Bolivia op. cit. at
note 48, para. 114.

% See eg., Truijillo Oroza v. Bolivig op. cit. at note 48, paras. 115, 117 and 141 (1);
Staselovich v. Belarusp. cit. at note 28, para. 11 (2003).

%2 Theimportance of civilian oversight has received increasing recognition. See, e.g.,

United Nations Development Programme, Human Development Report 2002: Deepening
Democracy in a Fragmented Worlthap. 4; Organization for Economic Cooperation and
Development, Security System Reform and Gawaerce: Policy and Good Practi¢2004),
available at http://www.oecd.org/dataoecd/8/39/31785288.pdf; Willem F. van Eekelen, The
Parliamentary Dimension of Security Sector RefdBeneva Centre for the Democratic Control
of the Armed Forces (DCAF), Working Paper No. 120 (2003), available at
http://www.dcaf.ch/pfpc-ssr-wg/M eetings/Berlin/Van_Eekelen.padf.

9 See $/2004/616, para. 35 (“Legal education and training ... are important catalysts for
sustained legal development”); draft Principles on Reparation, draft principle 23 (e) (including
the following measure as a guarantee of non-repetition: “Providing, on a priority and continued
basis, human rights and international humanitarian law education to all sectors of society and
training for law enforcement officials as well as military and security forces.”)

% Thetext of revised principle 37 (3) derives from article 6 (3) of the Optional Protocol to the
Convention on the Rights of the Child on the involvement of children in armed conflict.

% See §/2004/616, para. 35 (“Legislation that isin conformity with international human rights
law and that responds to [a post-conflict] country’s current needs and realities is fundamental”);
draft Principles on Reparation, draft principle 23 (h).
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% Cf. Human Rights Committee, general comment No. 31, para. 7 (article 2 of the ICCPR
“requiresthat States parties adopt legislative, judicial, administrative, educative and other
appropriate measures in order to fulfil their legal obligations’); see generally S/2004/616.

% §/2004/616, para. 31.

% E/CN.4/2004/88, para. 62; cf. Report of the Special Rapporteur on the question of torture
(E/CN.4/2003/68), para. 26 (K) (“Independent national authorities, such as a national commission
or ombudsman with investigatory and/or prosecutorial powers, should be established to receive
and to investigate complaints.”)

% §/2004/616, para. 52.

1% see e.g., Human Rights Committee, concluding observations: Argentina,
CCPR/COI70/ARG, para. 9 (2000), in which the Committee recommended that Argentina

take measures “to ensure that persons involved in gross human rights violations are removed
from military or public service” after noting its concern “that many persons whose actions were
covered by [amnesty] laws continue to serve in the military or in public office, with some having
enjoyed promotionsin the ensuing years’ and “at the atmosphere of impunity for those
responsible for gross human rights violations under military rule”.

101 5/2004/616, para. 52.

192 See, e.9., Human Rights Committee, concluding observations; Brazil, CCPR/C/79/Add.66,
para. 20 (1996) (“The State party should ensure that members of the security forces convicted
of serious offences be permanently removed from the forces and that those members of the
forces against whom allegations of such offences are being investigated be suspended from
their posts pending completion of the investigation™); concluding observations. Colombia,
CCPR/C/79/Add.76, para. 32 (1997) (“The permanent removal of officials convicted of serious
offences and the suspension of those against whom allegations of such offences are being
investigated should be ensured.”) and para. 34 (“ The Committee also urges that all necessary
steps be taken to ensure that members of the armed forces and the police accused of human
rights abuses are tried by independent civilian courts and suspended from active duty during
the period of investigation”); report of the Special Rapporteur on the question of torture
(E/CN.4/2003/68), para. 26 (k) (2002) (“When a detainee or relative or lawyer lodges atorture
complaint, an inquiry should always take place and, unless the allegation is manifestly
ill-founded, the public officials involved should be suspended from their duties pending the
utcome of the investigation and any subsequent legal or disciplinary proceedings.”).

103 See also Declaration on Enforced Disappearance, art. 16 (1); cf. Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, art. 15;
Principles on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, principle 3 (b)



