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! Commission on Human Rights resolution 2003/72, para. 16.

2 E/CN.4/2004/88, para. 6.

% Thefull text of government repliesis available from the Office of the High

Commissioner for Human Rights.

* This study further benefited from the views of NGO representatives who participated in

ameeting convened by the New Y ork Office of the High Commissioner for Human Rights,
the International Center for Transitional Justice and the Open Society Justice Initiative

on 18 October 2004; input provided by Morton Halperin, Trudy Huskamp Peterson and
Julissa Mantilla; and research assistance provided by Jamal Jafari and Aytul Sogukoglu.

> E/CN.4/2004/88, p. 2.

® Ibid., para 8.
" Ibid., para. 10.

8 Reflecting its comprehensive nature, revised principle 1 also includes areference to the

right to the truth.
° E/CN.4/2004/88, para. 11.
% Ibid.
1 5/2004/616, para. 17.
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12 EJCN.4/Sub.2/1997/20/Rev.1, annex I, principle 7 (e).
3 E/CN.4/2004/88, para. 5.

14 5/2004/616, p. 1.

> For example, by defining “archives’ as certain “ documents pertaining to violations of

human rights and humanitarian law”, the updated text reflects the report in which Mr. Joinet
submitted the Principles to the Sub-Commission - which notes that the Principles include
measures “aimed at preserving archives relating to human rights violations’
(E/CN.4/Sub.2/1997/20/Rev.1, para. 18) - as well as developments reflected in para. 30 and note
43 of this report.

16 E/CN.4/Sub.2/1997/20/Rev.1, para. 49.

7" See, e.g. the decision of the Appeals Chamber on the Defence Motion for interlocutory

appeal on jurisdiction, Prosecutor v. Dusko TadiCase No. IT-94-1-AR72, 2 October 1995,
para. 134; and the judgement of the Appeals Chamber of 20 February 2001 in Prosecutor v.
Delali¢ et al, Case No. IT-96-21-A, paras. 163-73.

18 Security Council resolution 955 (1994), annex, art. 4 (1994).

19 Seeespecidly art. 8 (2) (c) and ().

2 E.g., Inter-American Commission on Human Rights, case 10.480, Lucio Parada et al.

(El Salvador), report No. 1/99, para. 116 (by implication).

2l See E/CN.4/2004/88, para. 26.  The Human Rights Committee affirmed its
longstanding interpretation of article 2 of the International Covenant on Civil and Political
Rights (ICCPR) in genera comment No. 31 (2004):

“Where [investigations required by Article 2, paragraph 3] revea violations of
certain Covenant rights, States Parties must ensure that those responsible are brought to
justice. Aswith failure to investigate, failure to bring to justice perpetrators of such
violations could in and of itself give rise to a separate breach of the Covenant. These
obligations arise notably in respect of those violations recognized as criminal under either
domestic or international law, such as torture and similar cruel, inhuman and degrading
treatment (art. 7), summary and arbitrary killing (art. 6) and enforced disappearance
(arts. 7 and 9 and, frequently, 6). Indeed, the problem of impunity for these
violations ... may well be an important contributing element in the recurrence of the
violations’ (para. 18).

Similarly, the Inter-American Court of Human Rights has interpreted the American
Convention on Human Rights to require States parties to investigate and punish “those
responsible for serious human rights violations such as torture, extrajudicial, summary or
arbitrary execution and forced disappearance’. Barrios Altos case (Chumbipuma Aguirre et al.
v. Pery, judgement of 14 March 2001, para. 41.

?  See eg., Regina v. Bow Street Metropolitarig@ndiary Magistrate and Others, ex

parte Pinochet Ugarté\o. 3), judgement of 24 March 1999 [2000] AC 147, 198 (characterizing
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torture as an international crime subject to universal jurisdiction).

% See, eg., the judgement rendered by Trial Chamber II of ICTY, Prosecutor v.

Furundzijg Case No. IT-95-17/1-T, on 10 December 1998, para. 156 (recognizing torture as an
international crime subject to universal jurisdiction).

% See Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, arts. 4-7; Supplementary Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery, art. 6.

% See eg., Declaration on the Protection of All Persons from Enforced Disappearance,

art. 4 (1) (1992); Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions, principles 1 and 18 (1989); High Commissioner for
Refugees, Executive Committee, Conclusion on Legal Safety Issuesin the Context of Voluntary
Repatriation of Refugees (No. 101 (LV) - 2004), para. (g). The revised definition reflects the
premises underlying Commission resolution 2004/72, para. 3, which recognizes “that amnesties
should not be granted to those who commit violations of human rights and international
humanitarian law that constitute crimes’.

% Although the Principles do not use the term “truth commission”, their provisions

relating to commissions of inquiry are especially pertinent to this type of commission.

See E/CN.4/Sub.2/1997/20/Rev.1, para. 18 (indicating that proposed measures concerning
commissions of inquiry are addressed to situations of political transition, a context in which
truth commissions have typically operated).

2T 5/2004/616, para. 50.  The definition set forth in the addendum introduces the word
“usually” before the phrase “ committed over a number of years’, recognizing that in some
contexts abuses may have taken place over ashorter period. This definition would not
generally cover commissions of experts appointed from time to time by the Secretary-General to
examine a situation involving mass atrocities and to report its conclusions and recommendations.
See, e.g., Security Council resolution 1564 (2004), para. 12 (requesting the Secretary-Genera to
appoint an international commission of inquiry in connection with violations of international
humanitarian and human rights law in Darfur, Sudan). The definition included in the revised
principles would, however, cover some commissions of inquiry, such as the Commission on the
Truth for El Salvador, that have occasionally been appointed by the Secretary-General in
implementing the terms of a peace accord.

% See E/CN.4/2004/88, paras. 14-23. Theright to learn the fate of a disappeared
relative (see principle 3) is recognized in international humanitarian law, and is embodied in
article 32 of Additional Protocol No. | of 1977 to the Geneva Conventions of 1949. The
Human Rights Committee has found that violations of principle 3 breach article 7 of the ICCPR.
See, e.g., Staselovich v. Belarysommunication No. 887/1999, para. 9.2 (2003).

2 Atleast 15 truth commissions have been in operation since 1997.  In late 2004

preparations were under way for truth commissions in Liberia, the Democratic Republic of the
Congo, Indonesiaand Burundi. See PriscillaHayner, Verdades innombrables: Cdémo
trabajan las comisiones de la verd@ebndo de Cultura Econdmica, Mexico City, forthcoming
2005).



E/CN.4/2005/102
page 24

% See eg., thejudgement of Trial Chamber Il in Tadi¢, 7 May 1997, para. 646; Human
Rights Committee, general comment No. 31, para. 18.

1 See E/CN.4/Sub.2/1997/20/Rev.1, para. 17.
% See E/CN.4/2004/88, para. 10; see also S/2004/616, para. 26.

¥ See eg., thereference to “truth trials” in Argentinain E/CN.4/2004/88, para. 16.

% Some truth commissions have been established pursuant to peace accords.  Evenin

these situations, it is desirable to secure the broadest possible public input into questions relating
to the composition and mandate of the commissions.

% See E/CN.4/2004/88, paras. 12-13; §/2004/616, para. 17.

% Seedraft “Basic principles and guidelines on the right to a remedy and reparation for

victims of gross violations of international human rights law and serious violations of
international humanitarian law”, dated 1 October 2004 (E/CN.4/2005/59, Annex 1) (draft
Principles on Reparation), draft principle 8 (“Where appropriate, ... theterm ‘victim’ also
includes ... persons who have suffered harm in intervening to assist victims in distress or to
prevent victimization.”)

37 E/CN.4/Sub.2/1997/20/Rev.1, para. 19.

% SeeInternational Center for Transitional Justice, “Basic Principles and Approaches to

Truth Commissions’, OHCHR (forthcoming 2005).

% See especialy principles 17-20.

40" See E/CN.4/2004/88, para. 19 (f). Cf. Rome Statute, art. 36 (8) (a) (iii), which
provides that States parties to the Rome Statute “shall, in the selection of judges’ of the
International Criminal Court, “take into account the need” for a“fair representation of female
and male judges’.

L See §/2004/616, para. 25.

2 Principle 7 () provides that commissions of inquiry “are not intended to act as

substitutes for the civil, administrative or crimina courts, which shall alone have jurisdiction to
establish individual criminal or otherresponsibility” (emphasis added). The corresponding text
of revised principle 8 provides that “criminal courts alone have jurisdiction to establish
individual criminal responsibility”. This change clarifies without changing the meaning of
principle 7 (a). Indeed, principle 8 explicitly recognizes that commissions of inquiry may,
under defined circumstances, implicate individuals as likely perpetrators.

43 Para. 12 (welcoming the establishment in some States of truth and reconciliation

commissions “to address violations of human rights and international humanitarian law™).
More generally, resolution 2004/72 makes repeated reference to violations of human rights and
international humanitarian law.

4 See Trudy Huskamp Peterson, Final Acts: A Guide to Preserving the Records of
Truth Commission@altimore, MD:  Johns Hopkins University Press and the Woodrow
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Wilson International Center for Scholars, 2005).

4> See generally the Johannesburg Principles on National Security, Freedom of
Expression and Accessto Information (1996) (Johannesburg Principles), cf. Rome Statute, arts.
72 and 93 (4).

6 See Johannesburg Principles, principle 2 (b).

47 See E/CN.4/2004/88, para. 44.

8" The premise underlying updated principle 19, which recognizes that criminal

prosecution plays a necessary role in combating impunity for serious crimes under international
law, has been strongly affirmed in jurisprudence of human rights treaty bodies. For example,
the Human Rights Committee has recognized that “purely disciplinary and administrative
remedies cannot be deemed to constitute adequate and effective remedies within the meaning of
article 2, paragraph 3, of the Covenant, in the event of particularly serious violations of human
rights, notably in the event of an alleged violation of theright to life’. Bautista v. Colombia
communication No. 563/1993, para. 8.2, CCPR/C/55/D/563/1993 (1995). See aso Arhuaco v.
Colombig communication No. 612/1995, para. 8.2, CCPR/C/60/D/612/1995 (1997); Coronel
et al. v. Colombiacommunication No. 778/1997, para. 6.2, CCPR/C/76/D/778/1997 (2002).
When such violations occur, the right to an effective remedy entails recourse to criminal
processes. The Inter-American Court of Human Rights has observed:  “All the States party to
the American Convention have the duty to investigate human rights violations and to punish the
perpetrators and accessories after the fact in said violations.  And any person who considers
himself or herself to be avictim of such violations has the right to resort to the system of justice
to attain compliance with this duty by the State, for hisor her benefit and that of society asa
whole.” El Caracazo v. Venezue|Reparations), judgement of 29 August 2002, para. 115.
More generally, the Court has recognized that States parties to the American Convention have
assumed an “obligation to avoid and combat impunity, which the Court has defined as *the total
lack of investigation, prosecution, capture, trial and conviction of those responsible for violations
of the rights protected by the American Convention’”. Truijillo Oroza v. Bolivia(Reparations),
judgement of 27 February 2002, para. 101.

49 Cf. Rome Statute, art. 68 (3).

% See E/CN.4/2004/88, paras. 24, 39.

L See Principles of international cooperation in the detection, arrest, extradition and

punishment of persons guilty of war crimes and crimes against humanity, General Assembly
resolution 3074 (XX VII1) (1973); Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, arts. 5-7 (1984); Principles on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions, principle 18 (1989);
Declaration on the Protection of All Persons from Enforced Disappearance, art. 14 (1992);
Commission on Human Rights resolution 2004/72, para. 2.

%2 See §/2004/616, para. 40 (“Of course, domestic justice systems should be the first
resort in pursuit of accountability. But where domestic authorities fail to discharge their
international obligations and are unwilling or unable to prosecute violators at home, the role of
the international community becomes crucial.”) See also para. 48.
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3 See|CTY Statute, art. 9; ICTR Statute, art. 8; Statute of the Special Court for Sierra
Leone, art. 8.

> The obligations to which this text refersinclude duties deriving from decisions of the
Security Council, such as those set forth in Council resolutions 827 (1993), para. 4 and 955
(1994), para. 2; duties assumed by States parties to the Rome Statute; and obligations assumed
pursuant to other treaties, such as the Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone
(16 January 2002) (see especialy article 17).

> Seethejudgement of ICTY in FurundZija op cit. note 23, para. 156 (recognizing the

right of every State to prosecute and punish the authors of international crimes such as torture);
Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions, principle 18 (“ Governments shall ensure that persons identified by the investigation
as having participated in extralegal, arbitrary or summary executions in any territory under their
jurisdiction are brought to justice.  Governments shall either bring such personsto justice or
cooperate to extradite any such persons to other countries wishing to exercisejurisdiction. This
principle shall apply irrespective of who and where the perpetrators or the victims are, their
nationalities or where the offence was committed.”); Case Concerning Arrest Warrant of

11 April 2000 (Democratic Republic of the Congo v. Belg)juMerits, Judgement

of 14 February 2002, 1.C.J. Reports, 20Q20int separate opinion of Judges Higgins, Kooijmans
and Buergenthal, paras. 61 and 65 (concluding that international law allows the exercise of
universal jurisdiction over war crimes and crimes against humanity); ibid., separate opinion of
Judge Koroma, para. 9 (expressing the opinion that, “together with piracy, universal jurisdiction
isavailablefor ... war crimes and crimes against humanity, including the slave trade and
genocide’); ibid., dissenting opinion of Judge Van den Wyngaert, para. 51 (expressing the view
that international law clearly permits universal jurisdiction for war crimes and crimes against
humanity).

% The four Geneva Conventions of 1949 and Additional Protocol No. | of 1977 require

High Contracting Parties to prosecute persons alleged to have committed or to have ordered the
commission of grave breaches of the treaties unless they hand the suspects over for tria to

another High Contracting Party that has made out aprimafaciecase. See, e.g., Geneva

Convention Relative to the Protection of Civilian Personsin Time of War, art. 146. According

to the leading commentary on the Geneva Conventions, this provision “does not exclude handing

over the accused to an international criminal court whose competence has been recognized by

the Contracting Parties’. ICRC, IV Commentary on the Geneva Conventions of

12 August 1949 Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Jean Pictet (ed.), 1958, p. 593.

" Revised principle 26 (b) is adapted from the text of article 20 (3) of the Rome Statute.

*®  See eg., Prosecutor v. Charles Ghankay Tayloase No. SCSL-2003-01-1, Appeals
Chamber, Decision on Immunity from Jurisdiction, 31 May 2004 (denying Head of State
immunity to individual indicted by prosecutor of an internationalized tribunal); Regina v.
Bow Street Metropolitan Stipendiakjagistrate, ex parte Pinochet Ugastp. cit. at note 22
(denying immunity to former Head of State in relation to charges of torture in extradition
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proceedings); Jones v. Saudi Arabia et.g12004] EWCA Civil 1394 (concluding that foreign
officials are not entitled to blanket immunity in relation to charges of systematic torturein civil
actions).

% Seeaso|.C.J., Case Concerning Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgijymp. cit. at note 55, joint separate opinion of Judges Higgins,
Kooijmans and Buergenthal, para. 74 (“Now it is generally recognized that in the case of [serious
international] crimes, which are often committed by high officials who make use of the power
invested in the State, immunity is never substantive and thus cannot excul pate the offender from
personal criminal responsibility”); Human Rights Committee, general comment No. 31 (where
public officials or State agents have committed violations of Covenant rights “recognized as
criminal under either domestic or international law, such astorture and similar cruel, inhuman
and degrading treatment (art. 7), summary and arbitrary killing (art. 6) and enforced
disappearance (arts. 7 and 9 and, frequently, 6),” the “ States parties concerned may not relieve
perpetrators from personal responsibility, as has occurred with ... prior legal immunities and
indemnities’ (para. 18); Jones v. Saudi Arabia et.abp. cit. at note 58, opinion of Lord Justice
Mance, paras. 83-84 (distinguishing the immunity of a State ratione personaérom the immunity
of a State' s officials ratione materiaen respect of claims of systematic torture); ibid., para. 92
(concluding that, “whatever the position may be apart from article 6 of the European
Convention, it can no longer be appropriate to give blanket effect to aforeign state’s claim to
state immunity ratione materiaen respect of a state official aleged to have committed acts of
systematic torture.”).

% For the same reason the updated principles do not include a provision corresponding to

principle 28.

61 Cf.1.C.J., Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic of
the Congo v. Belgiumop. cit. at note 55, joint separate opinion of Judges Higgins, Kooijmans
and Buergenthal, paras. 57-58 (international law does not exclude the issuance of an arrest
warrant for non-nationals in respect of offences occurring outside a State’ s jurisdiction and
“thereis no rule of international law ... which makesillegal cooperative overt acts designed to
secure [the] presence [of persons committing international crimes] within a State wishing to
exercisejurisdiction”).

%2 Article 17 (3) of the Declaration on the Protection of All Persons from Enforced
Disappearance requires that, where they exist, statutory limitations relating to acts of enforced
disappearance must be “ substantial and commensurate with the extreme seriousness of the
offence’. Seeaso Human Rights Committee, general comment No. 31, para. 18
(“unreasonably short periods of statutory limitation in cases where such limitations are
applicable” should be removed in respect of torture and similar cruel, inhuman and degrading
treatment; summary and arbitrary killing; and enforced disappearance). Article VI of the
Inter-American Convention on the Forced Disappearance of Persons provides that criminal
prosecution for the forced disappearance of persons “shall not be subject to statutes of
limitations’. If, however, “there should be a norm of afundamental character preventing
application of [thig] stipulation ..., the period of limitation shall be equal to that which appliesto
the gravest crimein the domestic laws of the ... State Party”.
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®  Op. cit., at note 23, para. 157.

%  CCPR/CO/70/ARG, para. 9.

®  See eg., Human Rights Committee, conclusions and recommendations:  Turkey,

CAT/CICR/30/5, para. 7 (c) (2003); Slovenia, CAT/C/CR/30/4, para. 6 (b) (2003); Chile,
CAT/CICR/32/5, para. 7 (f) (2004). See also conclusions and recommendations. Venezuela,
CAT/CICR/29/2, para. 6 (¢) (2002) (commending a provision of Venezuela s Constitution
declaring, inter alia, that action to punish human rights offences is not subject to statutory
l[imitations).

% " Inter-American Court of Human Rights, Barrios Altos case (Chumbipuma Aguirre et

al. v. Pery, op. cit. at note 21 (emphasis added). See also Truijillo-Oroza v. Bolivig op. cit. at
note 48, para. 106; El Caracazo v. Venezuelibid., para. 119; Myrna Mack Chang v.
Guatemalajudgement of 25 November 2003, para. 276.

" In general comment No. 31, for example, the Human Rights Committee reaffirmed that

States parties to the ICCPR may not relieve public officials or State agents who have committed
violations of the Covenant that are recognized as criminal under either domestic or international
law “from personal responsibility, as has occurred with certain amnesties’ (para. 18).

8 5/2004/616, para. 10; see also para. 32.  Inits report to the Secretary-General, the
High-level Panel on Threats, Challenges and Change implicitly affirmed the United Nations
experience in opposing an amnesty in the 1999 Lomé peace accord to the extent that it covered
war crimes, crimes against humanity and genocide (see E/CN.4/2004/88, para. 31). The panel
observed: “Wemust learn thelesson: peace agreements by Governments or rebels that
engage in or encourage mass human rights abuses have no value and cannot be implemented.”
A/59/565, para. 222.

% See E/CN.4/2004/88, para. 30.

0 See also draft Principles on Reparation, draft principle 5 (extradition should be
“consistent with international human rights legal standards and subject to international legal
requirements such as those relating to the prohibition of torture and other forms of cruel,
inhuman or degrading treatment or punishment”).

™ See sources cited in note 51.

2 See, eg., thejudgement of ICTY Trial Chamber Il in Prosecutor v. Delafi et al,
16 November 1998, paras. 370-378, aff’ d by the judgement of the Appeals Chamber, op. cit.,
paras. 186-198; Tria Chamber |, judgement of 25 June 1999 in Prosecutor v. Zlatko Aleksovski
case No. IT-95-14/1, paras. 76-78, and the judgement of the Appeals Chamber in the same case,
of 24 March 2000, para. 76; ICTR, Prosecutor v. Kayishema and Ruzindafaal Chamber,
judgement of 21 May 1999, paras. 217-223, aff’d, Appeals Chamber, judgement (reasons) of
1 June 2001, paras. 293-294. See aso Rome Statute, art. 28 (reflecting the principle that
superior responsibility can be established by virtue of effective authority and control).

" See, e.g., Convention against Torture, art. 2 (3); Declaration on Enforced

Disappearance, art. 6 (1) and art. 16 (3); Human Rights Committee, general comment No. 31,
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para. 18.

™ Declaration on Enforced Disappearance, art. 4 (2).

> Seereport submitted by Mr. Emmanuel Decaux on the issue of the administration of

justice through military tribunals (E/CN.4/Sub.2/2004/7), para. 18; see aso
E/CN.4/Sub.2/2004/7, principle No. 3.

® " This section heading has been changed from “Right to reparation” to “Theright to

reparation/guarantees of non-recurrence” to reflect the two principal subsections of this portion
of the Principles. Asthe previous section headings and organization of the Principles reflected,
human rights treaty bodies have often treated guarantees of non-recurrence as a component of
reparations; so, too, does the most recent version of the draft Principles on Reparation (see, e.g.,
draft principle 18). Human rights treaty bodies have aso treated guarantees of non-repetition as
adistinct and general obligation of States partiesto the relevant treaty; both approaches are
reflected in the Human Rights Committee’ s general comment No. 31 on article 2 of the ICCPR.
(Seeparas. 16-17.) Cf. Draft articles on Responsibility of States for internationally wrongful
acts, draft arts. 30-31, adopted by the International Law Commission at its fifty-third session
(2001), Official Records of the General AssdymiF-ifty-sixth Session, Supplement No. 10
(A/56/10), chap. IV.E.1 (recognizing distinct obligations of a State that is responsible for an
internationally wrongful act to “ offer appropriate assurances and guarantees of non-repetition, if
circumstances so require” on the one hand and “to make full reparation for the injury caused by
the internationally wrongful act” on the other hand).

" Theprinciple that a breach of international law gives rise to an obligation on the part of

the responsible State to make full reparation for injuries caused by the internationally wrongful
act iswell established in customary international law, as reflected in draft article 31 (1) of the
draft articles on Responsibility of States for internationally wrongful acts, op. cit. at note 76.
Genera comment No. 31 of the Human Rights Committee reaffirms the central importance of
the right to reparation, and itsintegral relationship with the right to an effective remedy, in the
ICCPR paras. 15-16. Violations of international humanitarian law may also give rise to aduty
to provide compensation.  See the Hague Convention (1V) respecting the Laws and Customs of
War on Land, art. 3 (1907); Additional Protocol No. | to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of International Armed Conflicts, art. 91 (1977);
draft Principles on Reparation, draft principle 11.

8 Human Rights Committee, Coronel et al. v. Colombjap. cit. at note 48, para. 6.2.

See also F. Birindwa ci Bithashwiwa and E. Tshisekedi wa Mulumba v. Zear@munications
Nos. 241/1987 and 242/1987, CCPR/C/37/D/241/1987, para. 14 (1989); draft Principles on
Reparation, draft principle 12.

" Cf. E/CN.4/2004/88, para. 60. See also Pablo de Greiff, “ Justice and Reparations”, in
Repairing the Past: Compensation for Victims of Human Rights ViolaRode Greiff (ed.),
(International Center for Transitional Justice, forthcoming).

% These insights have been informed by the work of Pablo de Greiff. See, e.g., Pablo de
Greiff, “Reparations Efforts in International Perspective: What Compensation Contributes to
the Achievement of Imperfect Justice”, in Repairing the Irreparable: Reparations and
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Reconstruction in South AfricEharles Villa-Vicencio and Erik Doxtader (eds.) (Cape Town:
David Phillips, 2004).

81 Cf. draft Principles on Reparation, draft principles 12 (a) and 24.
8 See also E/CN.4/2004/88, para. 59; de Greiff, op. cit. at note 79.
8 Seenote 36 above.

8 Seeibid., draft principles 8 and 18.

% Thisformulation avoids the ambiguities introduced by explicitly linking the meaning of

one set of draft principles to the text of another set of principles that are still in draft form.

% See E/CN.4/2004/88, paras. 14-15.

8" Declaration on Enforced Disappearance, art. 13 (1); seeaso art. 9 (1).

% Ibid., art. 13 (6). Cf. draft Principles on Reparation, draft principle 22 (c) (measures
of satisfaction include, where applicable, “[t]he search for the whereabouts of the disappeared ...
and for the bodies of those killed ...”).

8 See E/CN.4/2004/88, paras. 14-15.  Cf. Human Rights Committee, general comment
No. 31, para. 15 (“A failure by a State party to investigate allegations of violations [of the
ICCPR] could in and of itself give rise to a separate breach of the Covenant.”).

% See E/CN.4/2004/88, para. 15; see dso, inter dia, Trujillo Oroza v. Bolivia op. cit. at
note 48, para. 114.

% See eg., Trujillo Oroza v. Bolivig op. cit. at note 48, paras. 115, 117 and 141 (1);
Staselovich v. Belarusp. cit. at note 28, para. 11 (2003).

%2 Theimportance of civilian oversight has received increasing recognition. See, e.q.,

United Nations Development Programme, Human Development Report 2002: Deepening
Democracy in a Fragmented Worlthap. 4; Organization for Economic Cooperation and
Development, Security System Reform and Gaoaerce: Policy and Good Practi¢2004),
available at http://www.oecd.org/dataoecd/8/39/31785288.pdf; Willem F. van Eekelen, The
Parliamentary Dimension of Security Sector Refdgeneva Centre for the Democratic Control
of the Armed Forces (DCAF), Working Paper No. 120 (2003), available at
http://www.dcaf.ch/pfpc-ssr-wg/M eetings/Berlin/Van_Eekelen.pdf.

% See §/2004/616, para. 35 (“Legal education and training ... are important catalysts for
sustained legal development”); draft Principles on Reparation, draft principle 23 (e) (including
the following measure as a guarantee of non-repetition:  “Providing, on a priority and continued
basis, human rights and international humanitarian law education to all sectors of society and
training for law enforcement officials as well as military and security forces.”)

% Thetext of revised principle 37 (3) derives from article 6 (3) of the Optional Protocol

to the Convention on the Rights of the Child on the involvement of children in armed conflict.

% See §/2004/616, para. 35 (“Legisation that isin conformity with international human
rights law and that responds to [a post-conflict] country’s current needs and realitiesis
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fundamental”); draft Principles on Reparation, draft principle 23 (h).

% Cf. Human Rights Committee, general comment No. 31, para. 7 (article 2 of the ICCPR

“requires that States parties adopt |legidative, judicial, administrative, educative and other
appropriate measures in order to fulfil their legal obligations’); see generally S/2004/616.

9 5/2004/616, para. 31.

98

E/CN.4/2004/88, para. 62; cf. Report of the Special Rapporteur on the question of
torture (E/CN.4/2003/68), para. 26 (k) (“ Independent national authorities, such as a national
commission or ombudsman with investigatory and/or prosecutorial powers, should be
established to receive and to investigate complaints.”)

% 5/2004/616, para. 52.

1% See e.g., Human Rights Committee, concluding observations.  Argentina,

CCPR/COI70/ARG, para. 9 (2000), in which the Committee recommended that Argentina

take measures “to ensure that persons involved in gross human rights violations are removed
from military or public service” after noting its concern “that many persons whose actions were
covered by [amnesty] laws continue to serve in the military or in public office, with some having
enjoyed promotionsin the ensuing years’ and “at the atmosphere of impunity for those
responsible for gross human rights violations under military rule”.

101 5/2004/616, para. 52.

192 See e.g., Human Rights Committee, concluding observations:  Brazil,

CCPR/C/79/Add.66, para. 20 (1996) (“The State party should ensure that members of the
security forces convicted of serious offences be permanently removed from the forces and that
those members of the forces against whom allegations of such offences are being investigated be
suspended from their posts pending completion of the investigation”); concluding observations:
Colombia, CCPR/C/79/Add.76, para. 32 (1997) (“ The permanent removal of officials convicted
of serious offences and the suspension of those against whom allegations of such offences are
being investigated should be ensured.”) and para. 34 (“The Committee also urges that all
necessary steps be taken to ensure that members of the armed forces and the police accused of
human rights abuses are tried by independent civilian courts and suspended from active duty
during the period of investigation™); report of the Special Rapporteur on the question of torture
(E/CN.4/2003/68), para. 26 (k) (2002) (“When a detainee or relative or lawyer lodges a torture
complaint, an inquiry should always take place and, unless the allegation is manifestly
ill-founded, the public officials involved should be suspended from their duties pending the
utcome of the investigation and any subsequent legal or disciplinary proceedings.”).

103 See also Declaration on Enforced Disappearance, art. 16 (1); cf. Principles on the

Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, art.
15; Principles on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, principle 3 (b).



