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Summary 

 
 The present report is submitted pursuant to a request made by the Working 

Group at its second session.  The first section describes how the Committee on the 

Elimination of Racial Discrimination, in the course of its examination of the reports of 

States parties to the International Convention on the Elimination of All Forms of 

Racial Discrimination, encourages their implementation of the provisions of the 

Durban Declaration and Programme of Action. The second section describes the 

procedures used by the Committee in carrying out its role as the monitoring body for 
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I. INTRODUCTION 
 
A. The request by the Intergovernmental Working Group  
 
1. The Committee on the Elimination of Racial Discrimination (hereafter CERD or 
“the Committee”) welcomes the opportunity to address the Intergovernmental 
Working Group on the Effective Implementation of the Durban Declaration and 
Programme of Action (hereafter “IGWG” or “Working Group”) on the development 
of complementary standards to the International Convention on the Elimination of All 
forms of Racial Discrimination (“the Convention”).  
 
2. At the first session of the IGWG held in 2003, two members of CERD addressed 
the Working Group on the measures taken by the Committee to implement the Durban 
Declaration and Programme of Action of the World Conference against Racism, 
Racial Discrimination, Xenophobia and Related Intolerance (hereafter Durban 
Declaration and Programme of Action), and exchanged views with the Working 
Group on the application of existing international standards and the issue of the 
development of complementary standards.1   
 
3. At the conclusion of the session, the Working Group invited the Committee to: 
 

“consider evaluating and assessing, as appropriate, the current implementation 
of the International Convention on the Elimination of all Forms of Racial 
Discrimination in the context of manifestations of contemporary forms of 
racism and to provide the Working Group with its views on possible areas 
where complementary international standards might strengthen the fight 
against racism, racial discrimination, xenophobia and related intolerance.”2 

 
4. In addition, the Working Group requested the Office of the High Commissioner 
for Human Rights (OHCHR): 
 

“to prepare a compendium of regional and international standards which 
combat racism, racial discrimination, xenophobia and related intolerance, to 
prepare an analytical report on these standards and identify possible areas 
where complementary international standards might be needed, and to make 
the compendium and the report available for the next session of the Working 
Group in order to assist the Working Group to fulfil its mandate to prepare 
complementary international standards.”3 

 
5. In January 2004, OHCHR submitted the analytical report4 and the Compendium 
of international and regional standards against racism, racial discrimination, 

                                                 
1 Report of the Intergovernmental Working Group on the Effective implementation of the Durban 
Declaration and Programme of Action on its first session, E/CN.4/2003/20, p. 7, para26. 
2Ibid, , p. 11, recommendation 19(a) ; see also Resolution 2003/30 of the Commission on Human 
Rights, E/CN.4/2003/135 (Part I), p. 119, para 19.  
3 Ibid. 
4 “Complementary Standards: Examination of the Reports prepared for the session and 
recommendations for future work” E/CN.4/2004/WG.21/3.  
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xenophobia and related intolerance5 to the Working Group.  Two members of the 
Committee and its former Chairman attended the second session of the Working 
Group and took part in the panel discussion on complementary standards. 
 
6. At the second session of the Working Group, the Group requested “OHCHR to 
convey its invitation to CERD to submit written views on the effectiveness of the 
Convention, including its implementation”6 to the third session of the IGWG. This 
document is written in response to this request. 
 
 
B. CERD’s commitment to the Effective Implementation of the Durban 
Declaration and Programme of Action 
 
7. CERD is committed to the effective implementation of the Durban Declaration 
and Programme of Action.  At its 60th session (March 2002), the Committee adopted 
general recommendation XXVIII on the Follow up to the Durban Declaration and 
Programme of Action. In this general recommendation, the Committee expressed “its 
willingness to:  
 

(a) cooperate fully with all relevant institutions of the United Nations system, 
in particular the Office of the High Commissioner for Human Rights, in 
following up the Durban Declaration and Programme of Action; 

(b) co-operate with the five independent eminent experts to be appointed by 
the Secretary-General to facilitate the implementation of the recommendations 
of the Durban Declaration and Programme of Action; 
(c) coordinate its activities with the other human rights treaty bodies with a 
view to achieving a more effective follow-up of the Durban Declaration and 
Programme of Action; 
(d) take into consideration all aspects of the Durban Declaration and 
Programme of Action concerning the fulfilment of its mandate”. 

 
8. The Committee has also adopted a standard paragraph in its concluding 
observations through which it recommends to States parties that they “take account of 
the relevant parts of the Durban Declaration and Programme of Action and include 
information in [their] next periodic report on action plans and other measures taken to 
implement the Durban Declaration and Programme of Action at the national level”7. 
The Committee has also had the opportunity to welcome the adoption of such action 
plans in several States parties as well as the establishment of committees to follow up 
the implementation of such plans.8 
 
 

II. NORMATIVE STANDARDS 
 
A. Article 1 
 
                                                 
5 “Compendium of international and regional standards against racism, racial discrimination, 
xenophobia and related intolerance”. E/CN.4/2004/WG.21/5. 
6 Recommendation 20, E/CN.4/2003/20, p. 23.  
7 See, for example, CERD/C/63/CO/1 (2003) para. 28, CERD/C/62/CO/7 (2003) para. 30 
8 See for instance CERD/C/ 63/CO/ 8 (2003) para.6 
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1. General  
 
9. Article 1 of the Convention defines racial discrimination as: 
 

“any distinction, exclusion, restriction or preference based on race, colour, 
descent, or national or ethnic origin which has the purpose or effect of 
nullifying or impairing the recognition, enjoyment or exercise, on an equal 
footing of human rights and fundamental freedoms in the political, economic, 
social, cultural or any other field”.   

 
10. In its general recommendation XIV (1993), the Committee noted that “a 
distinction is contrary to the Convention if it has either the purpose or the effect of 
impairing particular rights and freedoms.” 9  In this respect, the Committee has 
highlighted States parties’ obligation to “undertake to prohibit and to eliminate racial 
discrimination in all its forms, including practices and legislation that may not be 
discriminatory in purpose, but in effect.”10    
 
11. The Committee also highlighted in its general recommendation XIV that 
differentiation of treatment will not constitute racial discrimination where “the criteria 
for differentiation, judged against the objectives and purposes of the Convention, are 
legitimate or fall within the scope of article 1, paragraph 4 of the Convention”.11   
 
2. Definition of discriminatory grounds/ vulnerable groups  
 
12. Article 1 of the Convention does not specify the groups which fall under its 
protection, nor does it define terms such as “race”, “descent” or “national or ethnic 
origin”.  The Committee, however, views the “Convention, as a living instrument, [to] 
be interpreted and applied taking into account the circumstances of contemporary 
society.” 12   Through its general recommendations, concluding observations and 
jurisprudence, CERD has elaborated upon the scope of protection of the Convention 
and demonstrated its continuing relevance and application to contemporary forms of 
racism suffered by specific groups which are mentioned in the Durban Declaration 
and Programme of Action. 
 

                                                 
9 See HRI/GEN/ 1/Rev.6, General recommendation No. XIV: Definition of discrimination, p.203, para 
1. 
10 A/56/18, para. 393. See also CERD/C/63/CO/7, para 8, where the Committee has established that 
“basing finding[s] of indirect discrimination on a quantitative condition is not in accordance with” 
article 1 paragraph 1.   
11 See HRI/GEN/ 1/Rev.6, General recommendation No. XIV: Definition of discrimination,p.203, para 
2. Article 1, paragraph 4, provides that: “Special measures taken for the sole purpose of securing 
adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may 
be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights 
and fundamental freedoms shall not be deemed racial discrimination, provided, however, that such 
measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups 
and that they shall not be continued after the objectives for which they were taken have been achieved.” 
 
12 See, for example, Communication No. 26/2002, Opinion adopted on 20 March 2003, 
CERD/C/62/D/26/2002, para 7.3.  
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13. The Committee frequently expresses its concern at States parties’ failure to 
identify the ethnic and national minorities within their territory. 13   In its guidelines 
for reporting provided to States parties, the Committee has highlighted the importance 
of States providing it with information on the ethnic characteristics of their population. 
Many States consider that, when conducting a census, they should not draw attention 
to factors like race lest this reinforce divisions they wish to overcome.  If progress in 
eliminating discrimination based on race, colour, descent, national and ethnic origin is 
to be monitored, some indication is needed of the number of persons who could be 
treated less favourably on the basis of these characteristics.  States which do not 
collect such information in their censuses are therefore requested to provide 
information on languages spoken as indicative of ethnic differences, together with any 
information about race, colour, descent, national and ethnic origins derived from 
social surveys.  In the absence of quantitative information, a qualitative description of 
the ethnic characteristics of the population should be supplied. 14   
 
14. The Committee has reiterated its request for relevant information on the 
demographic composition of the population in General recommendation No. IV 
(1973)15. In its General Recommendation No. XXIV (1999), it stressed that “the 
Convention relates to all persons who belong to different races, national or ethnic 
groups or to indigenous peoples.” It also emphasises that “if the Committee is to 
secure the proper consideration of the periodic reports of States parties, it is essential 
that States parties provide as far as possible the Committee with information on the 
presence within their territories of such groups”.16  
 
15. In General recommendation VIII (1990), the Committee stated that in the 
absence of any justification to the contrary, the identification of individuals as 
members of a particular racial or ethnic group, is to be based on “self-identification by 
the individual concerned”17. Furthermore, in General Recommendation XXIV (1999) , 
it drew the attention of States parties to the fact “that the application of different 
criteria  in order to determine ethnic groups or indigenous peoples, leading to the 
recognition of some and refusal to recognise others, may give rise to differing 
treatment for various groups within a country ‘s population”. 18 
 
2.1 Minorities 
 
2.1.1 Durban Declaration and Programme of Action:  
 
16. The Declaration affirms the need to protect the ethnic, cultural, linguistic and 
religious identity of minorities and to ensure that members of such minorities are 
treated equally and enjoy their human rights and fundamental freedoms without 
discrimination of any kind.19   
 
                                                 
13 CERD/C/64/CO/8 (2004) § 7, CERD/C/63/CO/1  (2003) § 12, CERD/C/62/CO/10 (2003) § 7, 
CERD/C/62/CO/2 (2003) § 9, CERD/C/60/CO/6 (2002) § 9,  
14  See the Committee’s general guidelines regarding the form and content of reports to be submitted by 
States Parties, CERD/C/70/Rev.5, para. 8.    
15 HRI/GEN/Rev.6, p. 197. 
16Ibid , p. 213. 
17 Ibid.  p. 200. 
18 Ibid., p. 214. 
19 Durban Declaration, para 66.  
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2.1.2 General recommendations:  
 
17. The Committee has not adopted any general recommendation on the rights of 
persons belonging to minorities. In its General Recommendation XXIV, however, the 
Committee stresses that if it is to secure the proper consideration of the periodic 
reports of States parties, it is essential that these States provide it as far as possible 
with information on the presence within their territories of national or ethnic groups 
and indigenous peoples. Furthermore, General Recommendation XXIV also draws the 
attention of States parties to the fact that the application of different criteria in order to 
determine ethnic groups or indigenous peoples, leading to the recognition of some and 
refusal to recognise others, may give rise to differential treatment for various groups 
within a country’s population.20 
 
2.1.3. Concluding observations and jurisprudence: 
 
18. The Committee has consistently interpreted the Convention so as to ensure 
protection of minorities against discrimination and has addressed this issue on 
numerous occasions when considering states reports21 and individual communications.  
For example, the Committee has recommended that States parties collect statistical 
data on persons belonging to minorities in order to be able to monitor policies in 
favour of minorities and assess the implementation of the Convention22. 
 
 
2.2 Roma  
 
2.2.1. Durban Declaration and Programme of Action  
 
19. The Durban Declaration and Programme of Action highlight the ongoing racial 
discrimination suffered by Roma/Gypsy/Sinti/Travellers. 23   Furthermore, the 
Programme of Action calls upon States, inter alia, to “adopt appropriate and concrete 
policies and measures, to develop implementation mechanisms where these do not 
already exist and to exchange experiences, in cooperation with representatives of the  
Roma/Gypsy/Sinti/Travellers, in order to eradicate discrimination against them, 
enable them to achieve equality and ensure their full enjoyment of all their human 
rights, as recommended in the case of the Roma by CERD in its general 
recommendation XXVII, so that their needs are met”.24   
 
2.2.2. Thematic discussion and general recommendations 
 
20. In 2000, the Committee organised a thematic discussion on the issue of 
discrimination against Roma, which culminated in the adoption of general 
recommendation XXVII.  Inter alia, the recommendation encourages States to take 
legislative measures to eliminate all forms of racial discrimination against Roma and 
to implement national strategies and programmes to protect the Roma against 
discrimination by State bodies.  In particular, the Committee recommended measures 

                                                 
20 HRI/GEN/1/Rev. 7, General Recommendation XXIV, p. 216, paragraphs 1 and 3. 
21 Further examples are given in the section below on article 5. 
22 A/58/18, para 306.  
23 See Durban Declaration, para 68.  
24 See programme of action, para 40. See also paras 39 and 41-44. 
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to be undertaken by States to protect members of Roma communities against racial 
violence and to enhance their rights in the fields of education, living conditions, the 
media and participation in public life.  
 
 
 
2.2.3. Concluding observations and jurisprudence 
 
21. In examining State reports, CERD regularly recommends that States adopt 
national strategies in order to eradicate discrimination against Roma, in accordance 
with general recommendation XXVII, particularly in the areas of employment, 
housing and education.25   In particular, the Committee has expressed concern in 
relation to the segregation of Roma children within the education systems of some 
States parties.26  A further area of concern has been the Roma’s exclusion from places 
intended for the general public.27 The Committee has noted that despite the adoption 
of programmes for the integration of the Roma by some states parties, members of 
this minority often continue to experience difficulties in enjoying their fundamental 
rights in the fields of housing, health, employment and education, and are the subject 
of prejudicial attitudes.28 
 
2.3 Indigenous peoples  
 
2.3.1 Durban Declaration and Programme of Action 
 
22. Indigenous peoples have been identified in the Durban Declaration and 
Programme of Action as one of the main groups of victims of racism and racial 
discrimination.29   
 
2.3.2. General recommendations:  
 
23. General recommendation XXIII (1997) affirms that discrimination against 
indigenous peoples falls under the scope of the Convention and urges States to take all 
appropriate means to combat and eliminate such discrimination30. The Committee 
calls in particular upon States parties to: 
 
 “(a) Recognize and respect indigenous distinct culture, history, language 
and way of life as an enrichment of the State’s cultural identity and to promote its 
preservation; 
 (b) Ensure that members of indigenous peoples are free and equal in 
dignity and rights and free from any discrimination, in particular that based on 
indigenous origin or identity; 
 (c) Provide indigenous peoples with conditions allowing for a sustainable 
economic and social development compatible with their cultural characteristics; 

                                                 
25 See CERD/C/64/CO/8 (2004) para 11, CERD/C/63/CO/1 (2003) § 21; A/57/18, § 378-385; A/54/18, 
§ 126.   
26 A/57/18, § 97 and 382.   
27 CERD/C/60/CO/9 (2003) § 18.  
28 CERD/C/60/CO/8 (2002) § 14. 
29 See paras 22, 23, 39-45 of the Declaration and paras. 15 to 23 of the Programme of Action. 
30 Durban Declaration para 40. CERD general recommendation XXIII para 4(a).  
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 (d) Ensure that members of indigenous peoples have equal rights in 
respect of effective participation in public life and that no decisions directly relating to 
their rights and interests are taken without their informed consent; 
 (e) Ensure that indigenous communities can exercise their rights to 
practise and revitalize their cultural traditions and customs and to preserve and to 
practise their languages”.31   
 
24. Furthermore, in general recommendation XXIII, the Committee “especially calls 
upon States parties to recognize and protect the rights of indigenous peoples to own, 
develop, control and use their communal lands, territories and resources and, where 
they have been deprived of their lands and territories traditionally owned or otherwise 
inhabited or used without their free and informed consent, to take steps to return those 
lands and territories.  Only when this is for factual reasons not possible, the right to 
restitution should be substituted by the right to just, fair and prompt compensation.  
Such compensation should as far as possible take the form of lands and territories.”32 
 
2.3.3. Concluding observations and jurisprudence  
  
25. In the practice of the Committee, in particular in the examination of reports of 
States parties, the situation of indigenous peoples has always been a matter of close 
attention and concern.  In examining States parties’ periodic reports, the Committee 
has pursued issues such as the conferral of land rights33 and the exploitation of the 
resources on traditional land,34 States parties’ accession to ILO Convention No. 169,35 
the need to reconcile the State's title to the country's natural resources with the rights 
of indigenous and tribal peoples36 and the need to ensure the equitable sharing of 
resources derived from the exploitation of traditional lands and that the indigenous 
peoples’ prior informed consent is obtained.37   
 
26. The Committee has also raised States parties’ awareness regarding the high 
percentage of indigenous peoples who live in poverty, and the importance of States 
parties intensifying their efforts to improve the living conditions of the indigenous 
peoples in their territory. CERD has also stressed its wish to be provided with 
adequate information in periodic reports on the precise figures and key indicators 
relating to the enjoyment of economic, social and cultural rights by different ethnic 
groups, including indigenous groups, disaggregated by urban/rural population, age 
and gender.38 Further issues addressed by the Committee include illiteracy amongst 
indigenous groups and the need for States parties to increase the number of bilingual 
teaching personnel.39 
 
 
2.4 Descent-based discrimination  
 
                                                 
31 See HRI/GEN/ 1/Rev.6, p. 212, general recommendation XXIII, para. 4 
32 Ibid. para. 5. 
33 CERD/C/64/CO/8 (2004) para 12. CERD/C/64/CO/2 (2004) para 13. 
34 CERD/C/64/CO/9. (2004) paras 13-15.   
35 CERD/C/64/CO/5  (2004, para. 13.  
36 CERD/C/64/CO/9 (2004) para 12.  
37 CERD/C/62/CO/2 (2003) para 16.  
38 CERD/C/62/CO/2 (2003) para 13. 
39 CERD/C/62/CO/2 (2003) para 14. 



E/CN.4/2004/WG.21/10/Add.1 
Page 9 

 

2.4.1 Durban Declaration and Programme of Action:  
 
27. The Durban Declaration and Programme of Action condemn discrimination 
against persons of Asian and African descent and indigenous and other forms of 
descent.40 
 
2.4.2 Thematic discussion and general recommendations:  
 
28. Following the thematic discussion held on descent-based discrimination at its 61st 
session (August 2002), the Committee adopted General recommendation XXIX on the 
same issue. The Committee further clarifies that the term “descent” in article 1 
paragraph 1 of the Convention “does not solely refer to ‘race’ and has a meaning and 
application which complement the other prohibited grounds of discrimination”41.  The 
Committee “strongly reaffirms that discrimination based on ‘descent’ includes 
discrimination against members of communities based on forms of social stratification, 
such as caste and analogous systems of inherited status which nullify or impair their 
equal enjoyment of human rights”.42  
 
29. The recommendation addresses, inter alia, legislative measures to be undertaken 
by States to outlaw all forms of descent based discrimination, the multiple 
discrimination suffered by women members of descent-based communities, the 
segregation of members of descent based communities and States’ obligations to 
ensure their equal enjoyment of civil, political, economic and social rights.   
 
2.4.3. Concluding observations 
 
30. When considering States parties’ reports, the Committee has reiterated its view 
that the situation with respect to castes falls within the scope of the Convention.43  In 
light of its general recommendation XXIX, in one instance, the Committee requested 
information from the State party on its approach regarding the persistence of the 
consequences of traditional caste systems as it considered that this system may give 
rise to descent-based discrimination.44  In another instance, the Committee expressed 
its concern at de facto caste-based discrimination and the culture of impunity and 
segregated residential areas for certain castes in one State party and requested that the 
concerned State party include information in its next periodic report on the follow-up 
measures it has taken to general recommendation XXIX.45   
 
 
2.5 Non-citizens (Article 1 para 2) 
 
2.5.1 Durban Declaration and Programme of Action 
 

                                                 
40 See, for example, Durban Declaration paras 32, 33, 334 and 35 (Africans and people of African 
descent), para 36(Asians and people of Asian descent), para 39, 41, 42 (indigenous peoples).   
41 See HRI/GEN/1/Rev.6, General Recommendation XXIX, p. 224, preamble. 
42 Ibid. 
43 CERD/C/304/Add.118 (2001), § 11.  
44 A/57/18, para. 406. 
45 CERD/C/64/CO/5 (2004), para.  12.  
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31. The Durban Declaration and Programme of Action identify “xenophobia against 
non-nationals, particularly migrants, refugees and asylum seekers” as “one of the 
main sources of contemporary racism”.46  The Declaration reaffirms the responsibility 
of States to protect the human rights of migrants under their jurisdiction, 47  to 
eliminate racial discrimination against migrants in relation to issues such as 
employment, social services, education, health, and access to justice, 48  and to 
facilitate family reunion.49   
 
32. The Declaration recognizes that discrimination is a contributing factor to the 
forced displacement of people from their countries of origin as refugees and asylum-
seekers 50  and a continuing experience of refugees, asylum-seekers and internally 
displaced persons51. It also urges States to facilitate the right of refugees to return to 
their home in safety and dignity.52 
 
2.5.2 Thematic discussion and general recommendation:  
 
33. In general recommendation XX concerning the non-discriminatory 
implementation of the rights and freedoms specified in article 5, the Committee 
clarified that many of the rights and freedoms mentioned in article 5, such as the right 
to equal treatment before tribunals, are to be enjoyed by all persons living in a given 
State.  Others, such as the right to participate in elections, to vote and to stand for 
election are the rights of citizens.53  
 
34. General recommendation XXII (1996) on the rights of refugees and displaced 
persons reiterates States’ obligations under article 5 of the Convention to prohibit and 
eliminate racial discrimination in the enjoyment of civil, political, economic, social 
and cultural rights and freedoms and, inter alia, emphasises the right of refugees and 
displaced persons to return to their homes of origin under conditions of safety and to 
have their property restored to them.  The Committee also urged States to observe the 
principle of non-refoulement.   

 
35. The Committee held a thematic discussion on the rights of non-citizens at its 
sixty-fourth session (23 February – 12 March 2004) and adopted a new general 
recommendation (XXX) at its 65th session clarifying the responsibilities of States 
parties to the Convention with regard to non-citizens. In general recommendation 
XXX, the Committee affirms that  “Article 1, paragraph 2 which provides for the 
possibility of differentiating between citizens and non-citizens, must be construed so 
as to avoid undermining the basic prohibition of discrimination; hence, it should not 
be interpreted to detract in any way from the rights and freedoms recognized and 
enunciated in particular in the Universal Declaration of Human Rights, the 
International Covenant on Economic, Social and Cultural Rights and the International 
Covenant on Civil and Political Rights”. The new general recommendation also 
                                                 
46 Durban Declaration, para 16.  See also Programme of Action, paras 24-33 on migrants and 34-36 on 
refugees. 
47 Durban Declaration para 48. 
48 Durban Declaration para 51.  
49 Durban Declaration para 49.  
50Ibid., para 52. 
51 Ibid., para 53. 
52 Ibid., para 65. 
53 HRI/GEN/1/Rev.6, p. 208, General recommendation XX, para 3.  
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provides for the protection of non-citizens against hate speech and racial violence, and 
deals with issues regarding their access to citizenship, administration of justice, 
expulsion and deportation, and economic, social and cultural rights. 
 
2.5.3 Concluding observations and jurisprudence 
 
36. In examining the reports of States parties, the Committee has recommended that 
States provide information on non-citizens residing in their territory, including 
refugees and migrant workers,54 and highlighted the Statelessness which may arise as 
a consequence of a State party’s citizenship laws.55  It has also recommended that 
States parties take measures to regularize the status of illegal immigrants and ratify 
the International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families,56 and expressed concern at discriminatory practices 
against migrants in the areas of education and employment.57  
 
37. In relation to refugees and asylum seekers, the Committee has drawn States 
parties’ attention to granting refugees “access to work, health care, housing and social 
services as well as the right to effective legal remedies”.58 It has also dealt with the 
repatriation of foreign children and the condition of reception centres for minors,59 the 
automatic detention of undocumented migrants and asylum seekers,60 States’ failure 
to guarantee the non-refoulement of asylum seekers 61  and xenophobic attitudes 
towards refugees and asylum seekers.62 
 
38. In examining States parties’ reports, the Committee requests States parties to 
provide information on the effect which national legislation to combat terrorism has 
had on the implementation of the Convention, particularly on identity, entry and 
residence checks of foreigners, the right of asylum and extradition.63   
 
39. Discrimination against non-nationals has also been the subject of several 
communications to the Committee.  In one such communication, the Committee 
determined that, where a non-national is refused a loan by an institution by reason of 
his or her foreign nationality, article 2 paragraph d of the Convention requires an 
investigation into reasons for the refusal.64 
 
 
2.6 Gender-related dimensions of racial discrimination 
 
2.6.1. Durban Declaration and Programme of Action 

                                                 
54 See for example, CERD/C/64/CO/4, 12 March 2004, para 7, CERD/C/60/CO/8, 21 March 2002, § 
15.  
55 CERD/C/64/CO/3 (2004) para 13. 
56 CERD/C/64/CO/6 (2004)  para 12, CERD/C/64/CO/7 (2004) § 16 
57 CERD/C/64/CO/1 (2004) paras 14 and 15. 
58 CERD/C/64/CO/3 (2004) para 12.  
59 CERD/C/64/CO/6 (2004) para 14. CERD/C/64/CO/1 (2004) para 20. 
60 CERD/C/64/CO/1 (2004)  para 17. 
61 CERD/C/64/CO/1 (2004)  para 18.  
62 CERD/C/60/CO/8 ( 2004) § 17.  
63 CERD/C/63/CO/1 (2003) § 25.  See also CERD/C/60/CO/9 (2002) § 15 in relation to “racial 
profiling”.  
64 Communication No. 10/1997, Opinion adopted on 17 March 1999, CERD/C/54/D/10/1997, para 9.3.  
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40. The Durban Declaration and Programme of Action recognise the differentiated 
manner in which racial discrimination affects women and the need to incorporate 
gender perspectives into programmes and policies combating racial discrimination65.   
 
2.6.2. General recommendations 
 
41. General recommendation XXV (2000)66 notes that racial discrimination does not 
always affect women and men equally or in the same way.  For example, certain 
forms of racial discrimination may be directed towards women specifically because of 
their gender, such as sexual violence committed against women members of particular 
racial or ethnic groups.  The recommendation acknowledges the detrimental impact of 
racial and sexual discrimination on women’s enjoyment of their civil, political, 
economic, social and cultural rights67 , and requests States parties to describe in 
quantitative and qualitative terms, the difficulties experienced by women in enjoying 
their rights under the Convention.68  Data which has been categorized by race or 
ethnic origin should also be disaggregated by gender.69   
 
2.6.3. Concluding observations and jurisprudence 
 
42. In examining State reports, the Committee has expressed its concern at the lack 
of information in periodic reports on the situation of women who belong to 
disadvantaged groups as victims of multiple discrimination,70 and raised issues such 
as the right of women to transmit their nationality to their children and foreign 
spouses,71 the stereotyping of women, particularly those of foreign origin72 the ethnic 
dimensions of migration and trafficking in persons, particularly of women and 
children73 and the disproportionate representation of women within communities of 
displaced persons.74  
 
 
 
 
B. Article 2 
 
(i) The Durban Declaration and Programme of Action 
 
43. The Declaration endorses the need to develop programmes, policies, legislation 
and positive measures to further the equal social development, and the realization of 
the civil, political, economic and social rights of all victims of racism.75   

                                                 
65 See, inter alia, paras 50, 51 and 69 of the Programme of Action. 
66 See Durban Declaration paras 2, 69 and general recommendation XXV paras 1-4).   
67 General recommendation XXV para 3.  See also Durban declaration para 70.  
68 General recommendation XXV, para 6. 
69 Ibid. 
70 CERD/C/64/CO/5 ( 2004) § 16, CERD/C/63/CO/1 (2003) § 20, CERD/C/62/CO/2 (2003) § 15, 
A/57/18, § 404 and 443 
71 CERD/C/64/CO/1 (2004)  para 16.  
72 CERD/C/63/CO/3 ( 2003) § 15.  
73 CERD/C/304/Add.118 (2001)§ 13.  
74 A/54/18, § 468. 
75 Para 107.  
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2. The Convention 
 
44. Article 2, paragraph 1 of the Convention requires States parties to condemn racial 
discrimination and pursue policies eliminating racial discrimination.  As the 
requirements of article 2 also fall within the scope of several other articles, the 
following discussion of article 2 will focus solely on article 2 (1) (d), concerning the 
public/private divide, and article 2 (2) regarding positive measures.  
 
Public/private divide 
 
45. Whilst article 1(1) of the Convention defines racial discrimination in terms of 
discriminatory acts performed in “field[s] of public life”, article 2(1)(c) addresses 
“ laws and regulations which have the effect of creating or perpetuating racial 
discrimination wherever it exists”.  Article 2(1)(d) also requires a State party to bring 
to an end “racial discrimination by any persons, group or organization”.  The 
Committee is of the view that the Convention is directed to the elimination of racial 
discrimination wherever that discrimination may occur.  Thus, in considering the 
report of one State Party, the Committee noted “with concern the position of the State 
party with regard to its obligation under article 2, paragraph 1 (c) and (d), to bring to 
an end all racial discrimination by any person, group or organization, that the 
prohibition and punishment of purely private conduct lie beyond the scope of 
governmental regulation, even in situations where the personal freedom is exercised 
in a discriminatory manner. The Committee recommend[ed] that the State party 
review its legislation so as to render liable to criminal sanctions the largest possible 
sphere of private conduct which is discriminatory on racial or ethnic grounds.”76  
 
Positive measures 
 
46. Article 2, subparagraph 2, provides that positive measures should be adopted by 
States to ensure the full enjoyment of human rights and fundamental freedoms by all 
racial groups and individuals.  
 
3. General recommendations 
 
47. The Committee has not adopted any general recommendation on article 2. 
 
4. Concluding observations and jurisprudence  
 
48. Article 2 is a comprehensive provision addressing all aspects of States parties’ 
obligations to pursue a policy of eliminating discrimination.  Inter alia, it embraces the 
obligation to ensure that public authorities and institutions refrain from engaging in 
racial discrimination, to prohibit racial discrimination by any person, group or 
organization, and to take positive measures where necessary to guarantee to all racial 
groups the full and equal enjoyment of human rights and fundamental freedoms. The 
establishment and strengthening of national human rights institutions is instrumental 

                                                 
76 A/56/18, para 392.  
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to States fulfilling their obligations under article 2 of the Convention and is an issue 
which is regularly highlighted by the Committee.77   
 
49. In considering periodic reports, the Committee has emphasised the obligation for 
States parties to take “special and concrete measures” to guarantee certain racial 
groups or individuals the full and equal enjoyment of human rights and fundamental 
freedoms78.  Such measures should not be continued after the objectives for which 
they were taken have been achieved.  In determining whether an action has an effect 
contrary to the purposes of the Convention, the Committee examines whether that 
action has an “unjustifiable, disparate impact upon a group distinguished by race, 
colour, descent, or national or ethnic origin”.79 
 
50. The Committee has underlined that “the adoption of special measures by States 
parties when the circumstances so warrant, such as in the case of persistent disparities, 
is an obligation stemming from article 2, paragraph 2, of the Convention”80 . It has 
thereby negated the contention of one State party that “ the provisions of the 
Convention permit, but do not require States parties to adopt affirmative action 
measures to ensure the adequate development and protection of certain racial, ethnic 
or national groups.”81  
 
 
 
C. Article 3 
 
1. Durban Declaration and Programme of Action 
 
51. The Declaration recognizes that apartheid constitutes a crime against humanity 
and is a major source and manifestation of racism, racial discrimination, xenophobia 
and related intolerance.82   
 
2. The Convention: 
 
52. Article 3 requires States parties to condemn racial segregation and apartheid and 
undertake to prevent, prohibit and eradicate all such practices in their territories.  
 
3. General recommendations  
 
53. As stated in general recommendation XIX83, while article 3 of the Convention 
prohibits Apartheid, it also prohibits all forms of racial segregation in all countries 
and includes the “obligation to eradicate the consequences of such practices”. It 
extends to partial racial segregation as the “unintended by-product of the actions of 
private persons”.  It is the obligation of all States parties to “monitor all trends which 

                                                 
77 CERD/C/64/CO/5 (2004) para. 10, CERD/C/62/CO/2 (2003) para. 10.  
78 See for instance, CERD/C/63/CO/12 (2003) para.24. 
79 See HRI/GEN/ 1/Rev.6, General recommendation No. XIV: Definition of discrimination, para 1, p. 
203. 
80 A/56/18, para 399. 
81 Ibid. 
82 Durban Declaration para 15.  
83 HRI/GEN/1/Rev. 6, p. 208. 
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can give rise to racial segregation, to work for the eradication of any negative 
consequences that ensue, and to describe any such action in their periodic reports.”  
54. The issue of segregation is also addressed by the Committee in its general 
recommendation XXVII on discrimination against Roma and in its general 
recommendation XXVIX on descent-based discrimination. In general 
recommendation XXVII, the Committee urges States to “develop and implement 
policies and projects aimed at avoiding segregation of Roma communities in housing 
and to involve Roma communities and associations as partners together with other 
persons in housing project construction, rehabilitation and maintenance”.84 It also 
recommends to States parties that they “prevent and avoid as much as possible the 
segregation of Roma students… [while] endeavour[ing] to raise the quality of 
education in all schools and the level of achievement in schools by the minority 
community, to recruit school personnel from among members of Roma communities 
and to promote intercultural education”. 85  In General recommendation XXIX on 
descent-based discrimination, the Committee recommends to States parties that they 
“undertake to prevent, prohibit and eliminate practices of segregation directed against 
members of descent-based communities including in housing, education and 
employment.”86 
 
4. Concluding observations and jurisprudence 
55. The Committee has noted that article 3 is applicable to situations of de facto 
racial segregation in various aspects of daily life. For instance, it has highlighted on 
several occasions that the placement of Roma children in “special schools” leads to 
segregation. While noting the efforts made by the concerned State party to meet the 
specific educational needs of Roma children, the Committee expressed concern that in 
some cases these efforts have led to segregated classes having a lower standard of 
education. The Committee recommended that “new programmes integrate Roma 
children into mainstream schools as far as possible, in order to avoid discrimination, 
and that the state party recruit more teachers and teaching assistants from the Roma 
minority”.87    
56. Segregation in housing is also a concern for the Committee in relation to Roma 
communities in many States. For instance, while welcoming the significant efforts 
invested in seeking optimal solutions to improve the deteriorating housing condition 
of Roma in a State party, the Committee was concerned, however, that, “in the long 
term, such solutions may perpetuate segregation”.88   
 
57. Segregation is also an issue of concern in connection with descent-based 
communities, and the Committee has expressed concern in its concluding 
observations regarding the existence of segregated residential areas for Dalits, social 
exclusion of inter-caste couples, restriction to certain types of employment, and denial 
of access to public spaces, places of worship and public sources of food and water, as 
well as at allegations that public funds were used for the construction of separate 
water taps for Dalits. It has recommended that the State party, “as a matter of priority, 
                                                 
84 Ibid., p. 219, para. 30. 
85 Ibid., p 218, para. 18. 
86 Ibid. p. 226, para. (o). See also paras. (n), (p) and (q) on the same issue. 
87  For various examples of such concerns and related recommendations,  see A/58/18, paras. 238,163 
and 386.. 
88 Ibid.,  para. 385. 
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take measures to prevent, prohibit and eliminate private and public practices that 
constitute segregation of any kind, and make determined efforts to ensure the practical 
and effective implementation of these measures”.89   

 
 
 
 
D. Article 4 
 
1. General 
 
1.1. Durban Declaration and Programme of Action 
 
58. The Durban Declaration and Programme of Action condemns “political platforms 
and organizations based on racism, xenophobia or doctrines of racial superiority as 
incompatible with democracy and transparent and accountable governance” and 
affirms States’ obligations under article 4 of the Convention, in particular, article 
4(b).90   
 
59. The Declaration also highlights that contemporary forms of racism and 
xenophobia are striving to gain recognition for ideas based upon notions of racial 
superiority by means of modern communication technologies, such as the Internet.91   
 
1.2. The Convention 
 
60. Article 4(a) requires States parties to penalize the dissemination of ideas based 
upon racial superiority or hatred, incitement to racial hared, acts of violence against 
any race or group of persons of another colour or ethnic origin and incitement to such 
acts.  Article 4(b) provides that States parties should declare illegal and prohibit 
organisations, and also organised and all other forms of propaganda activities, which 
promote and incite racial discrimination. They should also recognise participation in 
such organisations or activities as an offence punishable by law.  In article 4(c), the 
Convention provides for the prohibition or incitement to racial discrimination by 
public authorities or public institutions, national or local. 
 
1.3. General recommendations 
 
61. In General recommendation I (1972),92 the Committee noted that the legislation 
of a number of States parties does not include the provisions envisaged in article 4(a) 
and (b) of the Convention and urged those State parties to consider enacting 
supplementary legislation in accordance with these provisions.  This was 
complemented by general recommendation VII (1985)93  in which the Committee 
reaffirmed that articles 4(a) and (b) are of a mandatory character and requested that 
States parties inform it more fully in their periodic reports of the manner and extent to 
which these provisions are effectively implemented, including information concerning 

                                                 
89 CERD/C/64/CO/5 (2004) para. 12. 
90 Durban Declaration paras 85-87.  
91 Durban Declaration paras 27, 91. 
92 HRI/GEN/1/Rev.6, p. 195.  
93 Ibid., p. 199. 
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decisions taken by the competent national tribunals and other State institutions 
regarding acts of racial discrimination and related offences.  
 
62. In 1993, the Committee adopted a third general recommendation (XV) 94  on 
article 4, in which it stressed that implementation of article 4 was of increased 
importance, owing to the “evidence received of organised violence based on ethnic 
origin and the political exploitation of ethnic difference”.  The Committee further 
stressed that, in order to comply with the mandatory provisions of article 4, States 
parties must not only enact appropriate legislation but also ensure that it is effectively 
enforced.   
 
63. Significantly, the Committee stressed its view that “the prohibition of the 
dissemination of all ideas based upon racial superiority or hatred is compatible with 
the right to freedom of opinion and expression [as] embodied in article 19 of the 
Universal Declaration of Human Rights and recalled in article 5(d)(viii) of the 
Convention”.  Furthermore, General Recommendation XV recalls the provisions of 
article 29, paragraph 2 of the Universal Declaration according to which “a citizen’s 
exercise of the right to freedom of opinion and expression carries special duties and 
responsibilities”,  including “the obligation not to disseminate racist ideas”. The 
Committee also stresses that article 4 (a) penalises the financing of racist activities.  
 
64. In general recommendation XV, the Committee recalls that “some States have 
maintained that in their legal order, it is inappropriate to declare illegal an 
organization before its members have promoted or incited racial discrimination”.  The 
Committee stresses that in order to comply with the requirements of article 4(b), such 
States must be vigilant in proceedings against such organisations at the earliest 
moment. They should ensure that such organizations as well as organised and other 
propaganda activities, be declared illegal and prohibited. The Committee further 
stresses that “participation in the organizations is, of itself, to be punished”. 
 
1.4. Concluding observations and jurisprudence:  
 
General 
 
65. The existence and adequacy of national laws implementing the requirements of 
article 4 of the Convention is one of the main issues addressed by the Committee in 
considering States parties’ periodic reports.  The Committee regularly expresses its 
concern at States parties’ failure to enact legislation in accordance with the 
requirements of article 495 and reiterates its view on the preventive role of legislation 
giving effect to article 4.96  A frequent recommendation of the Committee to States 
parties in relation to article 4 is that they “declare as offences punishable by law any 
assistance to racist activities and the financing thereof, participation in racist 
organizations, acts of racial violence and incitement to such acts, and any refusal to 
provide goods or services on racist grounds [and that] ..an aggravating circumstance 

                                                 
94 Ibid, pp. 204-205.  
95 See for instance CERD/C/64/CO/9 (2004), § 10; see also CERD/C/63/CO/7 (2003) § 10, 
CERD/C/63/CO/3 (2003), § 12; CERD/C/62/CO/10 (2003)  § 9; CERD/C/62/CO/7 (2003)§ 22, 23; 
CERD/C/60/CO/6 (2002) § 6 and; CERD/C/304/Add.118 (2001) § 8.  
96 CERD/C/60/CO/6 (2002) § 6.  
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of racism … be introduced in the Penal Code so that any offence based on racist 
grounds can be punished more severely.”97 
 
66. The mere enactment of laws prohibiting racial discrimination, however, does not 
satisfy the requirements of article 4 of the Convention.  Such laws must also be 
enforced and alleged violations investigated.  The Committee has therefore stressed 
that “when threats of racial violence are made, and especially when they are made in 
public and by a group, it is incumbent upon the State to investigate with due diligence 
and expedition.”98   
 
67. The Committee has noted, however, that a significant number of States parties 
fail to provide the Committee with sufficiently detailed information on the measures 
undertaken to implement article 4, thereby impeding the Committee’s ability to 
monitor States parties compliance with the article.99  One such example is States 
parties’ failure to provide statistical information on the number of prosecutions which 
have been instigated pursuant to national legislation.100   
 
Racism and political parties 
 
68. A number of communications received by the Committee relate to allegations 
concerning discriminatory comments made by members of political parties.101  The 
Committee has reminded State parties of the “need to balance freedom of expression 
with the requirements of the Convention to prevent and eliminate all acts of racial 
discrimination, particularly in the context of statements made by members of political 
parties”102 and has expressed its concern at the role of political parties and the media 
in inciting racial prejudice against ethnic minorities when examining States parties’ 
reports.103  
 
Reservations to article 4 
69. The implementation and effectiveness of the Convention in relation to combating 
incitement to racial hatred by political parties and sections of the media is 
significantly hampered by the reservations and declarations which some 20 States 
parties have made regarding article 4 of the Convention.  
 
70. For example, some States parties maintain that “criminal acts committed by the 
members or supporters of a racist organization may be prohibited and penalized by 
law, but not the existence of, and participation in, racist organizations”104  Other 
States parties argue that it is for them to determine the correct balance between their 

                                                 
97 CERD/C/63/CO/1(2003) § 17.  
98 Communication No. 4/1991, A/48/18, Annex IV, para 6.6.  
99 CERD/C/63/CO/6 (2003) § 12. 
100 See for instance CERD/C/64/CO/8 (2004), § 8; see also CERD/C/64/CO/5 (2004) § 14 ans 
CERD/C/63/CO/7 (2003) § 11.  
101 See, for example, Communication No. 22/2002, which concerned alleged discriminatory comments 
by a political party.  Although the communication was held to be inadmissible for a failure to exhaust 
domestic remedies, the Committee brought para 115 of the Durban  Programme of Action, relevant in 
this respect, to the attention of the State Party (see para 7 of the Communication).   
102 Communication No. 27/2002Opinion adopted on 19 August 2003, CERD/C/63/D/27/2002, § 9.  
103 See, for example, CERD/C/60/CO/8 (2002) § 18.  
104 See in this regard the expression of concern and recommendation  by the Committee in 
CERD/C/64/CO/8 (2004)  § 10.  
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obligations under article 4 and those under other human rights instruments, in 
particular their obligations to ensure the enjoyment of the  rights to freedom of 
opinion, expression and association.  When considering periodic reports, the 
Committee recommends that the concerned State parties consider withdrawing  their 
reservations or declarations regarding article 4 and that they adopt the 
necessary legislation in order to ensure full compliance with article 4 (b) of 
the Convention.105  Reservations have also been invoked by States when responding 
to allegations of contraventions of article 4 in individual communications.106 
 
 
2.  Racism and incitement to racial hatred through the Internet 
 
1.1. Declaration and Programme of Action 
 
71. As stated in the Programme of Action, the Internet is at once a powerful tool for 
the promotion of universal respect for human rights107 and the disseminator of “ideas 
of racial superiority”.108   
 
2.2 Convention 
 
72. Article 4 (a) of the Convention, which provides that States parties should declare 
an offence punishable by law all dissemination of ideas based on racial superiority or 
hatred, incitement to racial discrimination, as well as all acts of incitement to such 
acts, covers such dissemination and acts of incitement through the internet. 
 
2.3 General recommendations 
 
73. The three previously mentioned general recommendations adopted by the 
Committee on article 4 of the Convention -General recommendations I (1972), VII 
(1985) and XV (1993) - predate the emergence of the Internet but, mutatis mutandis, 
apply to this new medium. However, it should be stressed that in general 
recommendation XXIX109 adopted in 2003, the Committee devoted a separate chapter 
to dissemination of hate speech, including through the mass media and the Internet. It 
recommended that States parties take strict measures against any incitement to 
discrimination or violence against descent-based communities, including through the 
Internet.   
 
2.4. Concluding observations and jurisprudence 
 
74. The Committee has expressed concern at the dissemination of racist propaganda 
on the Internet in a number of recent concluding observations, thus making clear that 
such dissemination falls within the scope of article 4 of the Convention. The 
Committee has requested from State parties, inter alia, that they clarify further the 
content and application of the relevant provisions of domestic law that address the 
existence and activity of racist organizations, including those that prohibit racist 

                                                 
105 See, for example, CERD/C/62/CO/12 (2003) § 5, CERD/C/60/CO/6 ( 2002) § 7, A/56/18, § 391.  
106  Communication No. 26/2002, Opinion adopted on 20 march 2003, CERD/C/62/D/26/2002, para 4.7.  
107 Programme of Action, para 141. 
108 Programme of Action, para 143. 
109 See HRI/GEN/1/Rev.6, p. 226, paras. (r), (s) and (t). 
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propaganda on the Internet. 110   On another recent occasion, while noting with 
satisfaction the State party’s efforts aimed at combating racist propaganda and the 
spread of racist and xenophobic material on the Internet, including the then 
forthcoming ratification of the Council of Europe Convention on Cybercrime and its 
Additional Protocol, concerning the criminalization of acts of a racist and xenophobic 
nature committed through computer systems, the Committee expressed concern at the 
sharp increase in the number of complaints received. The Committee encouraged the 
State party to continue its efforts to combat this contemporary manifestation of racial 
discrimination and expressed the wish to be informed of measures taken in this 
regard.111  Positive measures welcomed by the Committee to combat this form of 
discrimination include the establishment of a reporting centre for discrimination on 
the Internet to combat racism on Internet sites.112  
 
 
E. Article 5 
 

1. Durban Declaration and Programme of Action and Programme of Action 
 
75. The Durban Declaration and Programme of Action advocate the elimination of 
racial discrimination in the enjoyment of all human rights and highlight the 
interrelation between poverty, underdevelopment, economic disparities and racial 
discrimination.113   
 

2. The Convention 
 
76. Article 5 of the Convention requires States parties to ensure equality before the 
law in the enjoyment of all human rights, whether they be civil, political, economic, 
social or cultural.  
 

3. General recommendation/statements  
 
77. General recommendation XX (1996) 114  stresses that the rights and freedoms 
mentioned in article 5 do not constitute an exhaustive list. It also provides that any 
restriction imposed by a State upon the rights and freedoms mentioned in article 5 
must comply in purpose and effect with article 1 of the Convention.  Furthermore, the 
Committee emphasises that “to the extent that private institutions influence the 
exercise of rights or the availability of opportunities, the State party must ensure that 
the result has neither the purpose nor the effect of creating or perpetuating racial 
discrimination”. The Committee also makes clear that “many of the rights mentioned 
in article 5 (…) are to be enjoyed by all persons living in a given State.” 
 
78. In monitoring States’ compliance with article 5, the Committee pays particular 
regard to the potentially discriminatory effects of legislation and practices to combat 
terrorism.  In the Committee’s “Statement on Racial Discrimination and Measures to 
Combat Terrorism” of 8 March 2002, the Committee emphasized that “measures to 

                                                 
110 See CERD/C/64/CO/2, para. 19. 
111 See CERD/C/64/CO/7 (2004)  para. 11. See also A/56/18, para 114 and A/55/18, para 311. 
112 A/55/18, para 311.   
113 Durban Declaration, para 18. 
114 HRI/GEN/1/Rev.6, pp. 208-209. 
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combat terrorism … are to be considered legitimate if they respect the fundamental 
principles and the universally recognized standards of international law, in particular, 
international human rights law and international humanitarian law.”  It also urged 
States to ensure that any such measures “do not discriminate in purpose or effect on 
grounds of race, colour, descent or national or ethnic origin” and “insist[ed] that the 
principle of non-discrimination must be observed in all areas, in particular in matters 
concerning liberty, security and dignity of the person, equality before tribunals and 
due process of law, as well as international cooperation in judicial and police matters 
in these fields.”115 
 

4. Concluding observations and jurisprudence:  
 
(a) The right to equal treatment before the tribunals and all other organs 
administering justice;  
 
79. The Committee has noted that article 5(a) applies to all types of judicial 
proceedings, including trial by jury, and that in fulfilling their obligations under para 
(a) of the article, States parties must give due attention to the impartiality of juries.116  
 
(b) The right to security of person and protection by the State against violence or 
bodily harm, whether inflicted by government officials or by any individual group or 
institution; 

 
80. In its concluding observations, CERD has highlighted the obligation for States to 
respect the principle of non-refoulement of refugees and asylum seekers117. This was 
confirmed by the Committee in its new general recommendation on discrimination 
against non-citizens in which it requests States to “ensure that non-citizens are not 
returned or removed to a country or territory where they are at risk of being subject to 
serious human rights abuses, including torture and cruel, inhuman or degrading 
treatment or punishment”118. 
 
81. The Committee has also drawn attention to ill-treatment of minorities, in 
particular Roma, and other vulnerable groups in society by law enforcement 
officials119, disproportionately high incidence of deaths in custody of members of 
ethnic or racial minorities120. The Committee has also expressed its concern at racist 
attacks against ethnic minorities by skinheads and neo-Nazis.121   

 
82. The Committee has noted the persistence of such acts of violence against 
particular vulnerable groups despite the adoption of adequate measures122 and insisted 
on the need for sustained efforts to achieve a more effective application of existing 
legislation. Furthermore, the Committee systematically stresses the importance of 
                                                 
115 A/57/18 (Chapter XI) (C).  
116 Communication No. 3/1991, Opinion adopted on 15 March 1994, CERD/C/44/D/3/1991, paras 9.2-
10.  
117 CERD/C/64/CO/7 (2004) para. 14.  
118 See CERD/C/64/Misc.11/rev.3, General Recommendation XXX on discrimination against non-
citzens, paragraph. 27. 
119 CERD/C/64/CO/5 (2004) 
120 A/58/18, para 537. 
121 CERD/C/62/CO/7, para. 27.  
122 A/58/18,, para. 381. 
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public education campaigns promoting awareness of diversity and multiculturalism in 
order to contribute to the eradication of violence against members of minorities and 
indigenous groups.123  Specific groups such as professionals working with persons 
belonging to minority groups should be the primary targets of these education 
campaigns. 124   States are also requested to increase law enforcement officials’ 
sensitivity to matters involving racial discrimination and to implement human rights 
education programmes for the armed forces and the police, 125  as well as prison 
staff.126. As stressed in General Recommendation XXIX, training programmes should 
be organised, in countries with descent-based communities, for public officials and 
law enforcement agencies “with a view to preventing injustices based on prejudice 
against [such] communities”. 127  In its new general recommendation XXX on 
discrimination against non-citizens, the Committee also recommends to States parties 
to “combat ill-treatment of and discrimination against non-citizens by police and other 
law enforcement agencies and civil servants by strictly applying relevant legislation 
and regulations providing for sanctions and by ensuring that all officials dealing with 
non-citizens receive special training, including training in human rights”.128 
 
 
83. In monitoring States compliance with article 5(b), the Committee has also 
emphasised the fundamental importance of States parties ensuring that measures 
undertaken in the struggle against terrorism do not discriminate in purpose or effect 
on grounds of race, colour, descent or national or ethnic origin.  In one instance, the 
Committee has therefore expressed its deep concern at the anti-terrorism legislation 
enacted by one State party which provided for the indefinite detention of non-
nationals without charge or trial pending deportation, where the non-national is 
suspected of terrorism related activities.  “While acknowledging the State party’s 
national security concerns, the Committee recommend[ed] that the State party seek to 
balance those concerns with the protection of human rights and its international legal 
obligations”129. In another instance, the Committee has expressed its concern about 
reports of particular groups being singled out by law enforcement officials in their 
efforts to combat terrorism130 and the expulsion of persons charged with terrorist acts 
or suspected of participating in such act.131  In both contexts, the Committee drew the 
State party’s attention to the above-mentioned statement of 8 March 2002.  
 
(c) Political rights, in particular the right to participate in elections-to vote and to 
stand for election-on the basis of universal and equal suffrage, to take part in the 
Government as well as in the conduct of public affairs at any level and to have equal 
access to public service;  
 

                                                 
123 A/58/18, para. 406. 
124 Ibid., para. 456. 
125 Ibid., para. 181. 
126 Ibid., para. 58 
127 See HRI/GEN/1/Rev.7, General Recommendation XXIX, p. 230, para. 5 (y). 
128 See CERD/C/64/Misc.11/rev.3, General Recommendation XXX on discrimination against non-
citzens, paragraph. 21. 
129 A/58/18, para 536.  
130 A/58/18, para 192.  
131 A/58/18, para 473. 
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84. Inter alia, the Committee has addressed the representation of ethnic minorities in 
the police force,132 the under-representation of disadvantaged groups in government, 
legislative bodies and the judiciary,133 the right of long-time permanent residents to 
participate in local elections134 . It has recommended that State parties undertake 
analyses of the participation of members of minorities in government service and 
political institutions.135 
 
(d) Other civil rights, in particular:  
 

(i) The right to freedom of movement and residence within the border of the 
State. 

 
85. In Communication No. 13/1998, the Committee held that resolutions prohibiting 
Roma from settling in certain areas violated article 5(d)(i) of the Constitution and 
recommended that the State Party “take the necessary measures to ensure that 
practices restricting the freedom of movement and residence of Roma under its 
jurisdiction are fully and promptly eliminated.”136   

 
86. In several concluding observations, the Committee has addressed issues regarding 
the right of asylum seekers to a residence permit.  In relation to one State party, the 
Committee welcomed the “possibility that asylum-seekers can be granted a residence 
permit even after their claim has been rejected on judicial appeal, provided they are 
able to demonstrate objectively that they cannot return to their country.”137 In its new 
general recommendation XXX on discrimination against non-citizens adopted at its 
65th session, the Committee also recommends to States parties to “ensure that laws 
concerning deportation or other form of removal of non-citizens from the jurisdiction 
of the State party do not discriminate in purpose or effect among non-citizens on the 
basis of race, colour or ethnic or national origin, and that non-citizens have equal 
access to effective remedies, including the right to challenge expulsion orders, and are 
allowed effectively to pursue such remedies”.138  General Recommendation XXX also 
urges States parties to “avoid expulsions of non-citizens, especially of long-term 
residents, that would result in disproportionate interference with the right to family 
life.”139 

 
(ii) The right to leave any country, including one's own, and to return to one's 

country 
 
87. The Committee requests States parties to provide adequate information on the 
enjoyment by members of minorities of the right to leave their own country and return 
to it.140   In one instance, the Committee noted with appreciation that a large number 
                                                 
132 CERD/C/64/CO/7 (2004) , para. 15.  
133 CERD/C/64/CO/5 (2004) , para. 17 
134 CERD/C/63/CO/7 ( 2003) , para. 12.  
135 CERD/C/63/CO/1 (2003) , para. 19.  
136 Communication No. 13/1998, Opinion adopted on 8 August 2000, CERD/C/57/D/13/1998, para 
10.3.  
137 CERD/C/64/CO/7 (2004) , para. 14. 
138 See CERD/C/64/Misc.11/rev.3, General Recommendation XXX on discrimination against non-
citzens, paragraph. 25. 
139  Ibid, para. 28. 
140 CERD/C/304/Add.80, para. 21; CERD/C/64/CO/4.  



E/CN.4/2004/WG.21/10/Add.1 
Page 24 

 

of people who had fled their lands during the time of armed conflict had returned to 
the territory of the State party concerned and that the State party had established a 
fund to assist the returnees in the process of resettlement.141 In another instance, while 
noting the challenges confronted by the State party in meeting the needs of large 
numbers of refugees, returnees and displaced persons, the Committee expressed 
concern that return was still hindered by legal and administrative impediments and 
hostile attitudes adopted by some central and local officials. It strongly urged the State 
party to take effective measures to prevent discrimination against returning refugees 
from particular minorities, especially as regards the restitution of their property, 
tenancy and occupancy rights, access to reconstruction assistance and rights to 
residency and citizenship.142  

 
(iii) The right to nationality  

 
88. The Committee has expressed its concern, inter alia, at the “misuse of nationality 
Codes for political ends”.143  It has encouraged greater access to language courses 
where language competence is a precondition to naturalization 144  and requested 
detailed information on the operation of new citizen laws which require applicants to 
pass language tests.145  In other instances, it has expressed concern at the denial of 
citizenship to persons affected by HIV/AIDS, who may belong to groups vulnerable 
to racism and racial discrimination. 146  In another instance, the Committee has 
recommended that the State party take effective measures to ensure the right to 
acquire nationality for non-citizens, including for non-Muslims and children of mixed 
couples, without any discrimination.147 In another instance, the Committee expressed 
nevertheless concerned that a woman who was national of the state party is unable to 
transmit her nationality to her child when she is married to a foreign national, and that 
a foreign man is unable to acquire nationality of the State party.148 

 
(iv) The right to marriage and choice of spouse 
 

89. The Committee has highlighted the importance of ensuring that women’s rights 
are respected, irrespective of the community to which they belong, including the right 
to consent to marriage.149 In another instance, concern was expressed that marriage 
between nationals and foreigners was subject to prior approval by the Minister of the 
Interior. The Committee also noted with concern that the State party does not appear 
to guarantee freedom of marriage between nationals and non-nationals unless the 
latter were nationals of specific States. It stressed that such a distinction, based upon 
national origin was not consistent with article 5 (d) (iv) of the Convention.150 

 
 
 

                                                 
141 CERD/C/304/Add.21, para. 11.  
142 CERD/C/60/CO/2, para. 13. 
143 CERD/C/62/CO/1 (2003) , para. 11.  
144 CERD/C/63/CO/7 (2003) , para. 13.  
145 CERD/C/60/CO/8 (2002) , para. 11. 
146 CERD/C/60/CO/8 (2002) , para. 12.  
147 A/57/18, para. 464. 
148 CERD/C/62/CO/8 para. 14 
149 CERD/C/64/CO/9 (2004) , para. 25.  
150 CERD/C/60/C0/11 (2002), paras. 13 and 14. 
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(v) The right to own property alone as well as in association with others 
 

90. Principal areas of concern for the committee under article 5(d)(v) have included 
property rights of indigenous peoples. For example, the Committee has requested 
information on the effect of the establishment of traditional subsistence territories and 
the enactment of a new Land Code on the property rights of indigenous people.151  
The Committee has also drawn attention to the return of property to members of 
minorities who had been arbitrarily expelled and their property expropriated, and to 
the indemnification of the victims of such expropriations.152  

 
91. The right of internally displaced persons to have expropriated property returned 
to them has also featured in the decisions made by the Committee under its early 
warning measure and urgent procedure.  In one such decision, the Committee 
determined that the State party in question “must recognize that all displaced persons 
have the right freely to return to their homes of origin under conditions of safety and 
that once returned, all displaced persons have a right to have any property that was 
seized in the course of the conflict restored to them and to participate equally in public 
affairs upon their return.”153  

 
92. The Committee has welcomed positive measures such as the establishment of 
institutions for the protection of human rights by one State party, which inter alia, 
have enhanced women’s access to ownership of property.154 

 
(vi) The right to inherit 
 

93. In the context of article 5(d)(vi), the Committee has brought to the attention of 
States parties the need to ensure that the law respects the right of refugees155 and 
indigenous peoples156 to inherit.  The Committee has also expressed its concern at 
dual legal systems regulating marriage and inheritance and recommended that those 
systems be revised to avoid discrimination.157  In one instance, the Committee noted 
with concern that the State party's legislation did not, in principle, allow members of 
different religions to inherit from each other and emphasized that such a situation 
should not result in certain categories of people being excluded from the right to 
inherit, given the requirements of article 5 (d) (iv) of the Convention.158 

 
(vii) The right to freedom of thought, conscience and religion 

 
94. A recurrent problem faced by the Committee in examining States parties 
compliance with article 5(d)(vii) is States parties’ failure to provide sufficient 
information regarding minorities enjoyments of their right to freedom of thought, 

                                                 
151 CERD/C/62/CO/7 (2003) , para. 20.  See also A/57/18, 2000, para. 332, A/54/18, para. 158, 194, 
469, 473. 
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156 A/57/18 (2002) , para.  332.  
157 CERD/C/304/Add.16, 27/9/96, para. 20; CERD/C/304/Add.3, 28/3/96, para. 13 and 19.  
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conscience and religion. 159   The Committee has also been mindful of the 
intersectionality of freedom of religion and freedom from racial discrimination.  For 
example, the Committee has drawn attention to the prohibition of discrimination on 
ethnic grounds against such communities as Jews and Sikhs160 whilst on another 
occasion, it has expressed concern about a State party’s legislation which 
discriminated on both ethnic and religious grounds.161   

 
95. The Committee has also dealt with the difficulties encountered by certain 
national minorities in recovering and obtaining compensation for their religious 
properties.162 

 
(viii) The right to freedom of peaceful assembly and association 

 
96. The Committee has noted the lack of information in States parties reports 
regarding practical instances of the implementation of the right to peaceful assembly 
and association 163  and expressed concern at reports that members of minority 
associations have suffered violations of the right to freedom of assembly and 
association.164   

 
97. In relation to indigenous peoples, the Committee has highlighted the need for 
States to “enhance the enjoyment of the right of association for the protection and 
promotion of [indigenous] culture”.165 
 
 
(e) Economic, social and cultural rights  
 
98. The Committee frequently expresses its concern at the deleterious effects of 
racial discrimination on the enjoyment by members of minorities of all economic, 
social  and cultural rights.  For example, the Committee often notes with concern 
discrimination against the Roma in respect of access to education, health services, 
housing, education and employment.166   Similarly, the Committee has highlighted the 
negative impact of natural-resource exploitation on indigenous peoples’ environment, 
health and culture167 and more generally, the disadvantages which indigenous persons 
face in the enjoyment of their social and economic rights, such as the right to 
employment, housing, social welfare and heath care.168   
 

(i) The right to work, to free choice of employment, to just and favourable 
conditions of work, to protection against unemployment, to equal pay for 
equal work, and to just and favourable remuneration  

 

                                                 
159 CERD/C/60/CO/15, 21/5/2002, § 4; CERD/C/304/Add.83, 12/4/2001, § 11, A/49/18, § 227. 
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99. High levels of unemployment and discrimination in relation to access to work for 
members of minorities, in particular members of Roma communities constitute a 
major problem which the Committee tackles on a regular basis in its concluding 
observations.  Unemployment rate among the Roma remains disproportionately high 
in many countries. 169   The lack of employment opportunities, low salaries and 
precarious working conditions are the frequent plight of many members of indigenous 
groups170 and persons of African descent.171. In States parties with a high proportion 
of migrant workers, the Committee has expressed its concern about allegations of 
substantial prejudice against these workers, in particular those coming from Asia and 
Africa.  It has expressed concern in particular, regarding the situation of female 
domestic workers172  and has drawn the attention of the State party to its general 
recommendation XXV on gender-related dimensions of racial discrimination. 
 
100. The Committee has highlighted that measures related to employment do not 
violate article 5(e)(i) if they affect all non-nationals in a similar way.  For example, 
the Committee determined that an examination and quota system for foreign trained 
doctors did not violate article 5(e)(i) of the Convention as the system applied to all 
overseas trained doctors irrespective of race or national origin.173  

 
101. In relation to positive measures undertaken by State parties, the Committee has 
welcomed initiatives such as the creation of integration councils in one State party, to 
improve the employment opportunities for minorities and refugees and ensure 
ongoing integration.174 

 
(ii) The right to form and join trade unions 
 

102. This right is rarely addressed by States in their periodic reports.  The Committee 
has, however, expressed concern that extreme poverty and social exclusion have 
adversely affected the rights of indigenous peoples under article 5, including the right 
to form and join trade unions.175 

  
(iii) The right to housing 
 

103. The Committee’s examination of States reports has highlighted the difficulties 
faced by the Roma,176 persons of immigrant origin177 and refugees in gaining access 
to housing.  In relation to these communities, the Committee has been mindful of the 
need to ensure that any housing projects instigated for minorities do not perpetuate 
segregation in the long term and therefore encouraged one State party to “continue its 
activities in the area of research relating to the problem of housing and to seek 
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solutions that promote the social integration of the Roma.” 178   Similarly, the 
Committee has addressed the issue of “de facto residential segregation” and requested 
that the State party in question ensure compliance with the law against discrimination 
in the allocation of housing and, in its next report, supply information on the measures 
taken to address such segregation.179 The Committee is mindful of claims of racial 
discrimination in the provision of rental accommodation and requested that one State 
party review the issue and provide the committee with information on the matter in its 
next periodic report.180 

 
(iv) The right to public health, medical care, social security and social services 

 
104. The Committee has urged States parties to ensure the rights of non-nationals, in 
particular undocumented migrants, 181 and refugees182 to social security and social 
services. It has also brought to the attention of States parties the need to develop a 
“social security system which takes into account the specific needs of indigenous 
peoples”.183  Furthermore, the Committee has expressed on many occasions concern 
in relation to problems regarding limited access to health care, higher child mortality 
and shorter life expectancy for Roma.184 
 

(v) The right to education and training 
 

105. Access to education in minority languages and the possibility for members of 
minorities and indigenous groups to learn their language or receive education in their 
language is another major issue dealt with by the Committee in the concluding 
observations addressed to States parties. The fact that the teaching of minority 
languages and literature in schools is permitted may be meaningless if the state is not 
fully committed to applying systematically its plan for bilingual education.185 The 
question of resources allocation may become quite sensitive, in particular in poorer 
countries, when a balance needs to be struck between the minorities’ interests and 
those of the nation as whole. In one instance, the Committee, while understand[ing] 
that the exercise of the right to study and to be taught in the mother tongue means that 
a specific number of members of a minority must be present in a particular 
geographical area, … “nevertheless recommended that the State party ensure that the 
rights of members of minorities are not unduly restricted outside areas where the 
minorities are concentrated”. 186  

 
106. In another case, the Committee 187  expressed concern about the impact on 
minorities of the move to a new national language as the language of instruction in a 
short time frame. Without contesting the move as such, the Committee encouraged the 
State party “to remain attentive and flexible to the needs and abilities of the persons 
primarily affected…” and stressed “the importance of maintaining a close dialogue 
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with the schools and local communities, including both parents and children”. The 
Committee further urge[d] the State party to monitor the reform process closely in 
order to ensure that a high quality of education is maintained by, inter alia, 
considering an extension of the transition period to bilingual education and preventing 
any negative effects that might otherwise arise”.188  

 
(vi)  The right to equal participation in cultural activities  
 

107. The Committee recommends to States to ensure that members of indigenous 
groups can exercise their rights to their own culture, the use of their own language and 
the preservation and development of their own identity.189 The Committee has 
stressed that minorities should have the right to express themselves in their own 
languages. In one instance, it welcomed the state party’s decision to take measures to 
increase broadcast time in minority and indigenous languages on public radio and 
television and urged the State party to ensure that these measures are intended for all 
minorities.190 
 
 
(f) The right of access to any place or service intended for use by the general public, 
such as transport hotels, restaurants, cafes, theatres and parks. 
 
108. The Committee has expressed its concern at the difficulties experienced by the 
Roma and other minorities in gaining access to places and services intended for public 
use.191  In considering individuals communications, the Committee has emphasized 
the importance it attaches to State parties’ obligations under article 5(f) of the 
Convention, in particular their duty to ensure “prompt and effective police 
investigations of complaints” and to ensure that the right established under article 5(f) 
“is enjoyed without discrimination by all persons, nationals or foreigners, under the 
jurisdiction of the State party”.192  
 
 
 
 
F. Article 6 
 
1. Durban Declaration and Programme of Action  
 
109. The Durban Declaration and Programme of Action firmly acknowledge that the 
victims of racial discrimination must be accorded access to justice including legal 
assistance, appropriate protection and remedies including the right to seek just and 
adequate reparation or satisfaction for any damage suffered.193   
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191 CERD/C/63/CO/1 (2003)  § 24 
192 Communication No. 20/200, Opinion adopted on 13 March 2002, CERD/C/60/D/20/2000, para 10.  
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2. The Convention 
 
110. Article 6 of the Convention requires States to ensure that everyone in their 
jurisdiction can seek effective protection and remedies against acts of racism in the 
national tribunals and State institutions and just and adequate reparation for any 
damage suffered.  This provisions is to be read in conjunction with article 4 providing 
the obligation for States parties to declare acts of racial discrimination offences 
punishable by law. 
 
3. General recommendations 
 
111. In general recommendation XXVI (2000)194, the Committee clarified that the 
right to seek just and adequate reparation or satisfaction for any damage suffered as a 
result of such discrimination is not necessarily limited to the punishment of the 
perpetrator of the discrimination. Courts and other competent authorities should also 
consider awarding financial compensation or damage, whether material or moral, 
suffered by the victim. At its sixty-fifth session, the Committee decided to discuss at 
its sixty-sixth session, to be held from 21 February to 11 March 2005, a new general 
recommendation on racial discrimination in the administration of justice. 
 
 
4. Concluding observations and jurisprudence 
 
112. According to the Committee’ s reporting guidelines195, States parties should 
include in their periodic reports  adequate information on the legislative, judicial, 
administrative or other measures which give effect to the provisions of article 6 of the 
Convention, in particular, measures taken to assure to everyone within the jurisdiction 
of the reporting State effective protection and remedies, through the competent 
national tribunals and other State institutions, against any acts of racial discrimination 
which violate his human rights and fundamental freedoms. States should also indicate 
the measures taken to assure to everyone the right to seek from such tribunals just and 
adequate reparation or satisfaction for any damage as a result of such discrimination. 
Finally, reports should include information on the practice and decisions of the courts 
and other judicial and administrative organs relating to cases of racial discrimination 
as defined under article 1 of the Convention.  
 
113. The Committee requests the State party to ensure that appropriate provisions are 
available in national legislation, and to inform the public about all legal remedies in 
the field of racial discrimination196. One of the most frequent concerns expressed by 
the Committee regarding the implementation of article 6 by States parties is the very 
small portion of cases to be adequately investigated. States are requested to report on 
police complaints systems and to provide statistical information on the number and 
nature of complaints of racial discrimination received, prosecutions launched, and 
penalties imposed.197    
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114. The Committee frequently urges State parties to investigate why there are no 
complaints of racial discrimination and whether, in particular, it may be because the 
country does not have a sufficient span of legislation to combat discrimination. States 
parties should also verify that the lack of such complaints is not the result of victims' 
lack of awareness of their rights, fear of reprisals, lack of confidence in the police and 
judicial authorities, or the authorities' lack of attention or sensitivity to cases of racial 
discrimination.198  
 
115. In examining individual complaints, the Committee looks to the substance of the 
investigations instigated by the State Party.199  Police and public prosecutors must 
fully investigate complaints related to acts of racial discrimination.  Thus the 
Committee has held that the discontinuance of the investigation of a complaint prior 
to determining whether the alleged victim had been insulted on racial grounds, denied 
the alleged victim the opportunity to establish whether his rights under the 
Convention had been violated.200  When examining another individual communication, 
the Committee has observed that a State party’s “freedom to prosecute criminal 
offences, commonly known as the expediency principle, should be applied in each 
case of alleged racial discrimination in the light of the guarantees laid down in the 
Convention.”201   
 
116. Just and adequate compensation does not necessarily entitle the victim to 
economic compensation in addition to the criminal conviction and punishment of the 
perpetrator.  However, “in accordance with article 6 of the Convention, the victim's 
claim for compensation has to be considered in every case, including those cases 
where no bodily harm has been inflicted but where the victim has suffered humiliation, 
defamation or other attack against his/her reputation and self esteem”202, for example, 
where a person is refused entry to a public place solely by reason of his or her national 
or ethnic background.203  Similarly, civil remedies will not be considered an adequate 
form of redress where the complaint alleges the commission of a criminal offence and 
seeks a conviction of the alleged perpetrator.204  
 
 
G. Article 7 
 
1.  Durban Declaration and Programme of Action 
 
117. The Declaration recognizes that human rights education is a “key to changing 
attitudes and behaviour based on racism, racial discrimination, xenophobia and related 
intolerance”205  It underlines the essential role of education which is sensitive to and 
respects cultural diversity, in the prevention and eradication of all forms of intolerance 
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and discrimination.” 206  In the sphere of information, the Programme of Action 
emphasises the importance of recognising the value of cultural diversity and of 
putting in place concrete measures to encourage the access of marginalised 
communities to the media through, inter alia, the presentation of programmes that 
reflect their cultures and languages.207 
 
2.  The Convention 
 
118.  Article 7 of the Convention requires States parties to undertake measures in the 
fields of teaching, education, culture and information with a view to combating 
prejudices which lead to racial discrimination and to promoting tolerance and 
friendship among nations and racial or ethnic groups.  
 
3.  General recommendations 
 
119.  In general recommendation No. V (1977),208 the Committee noted with regret 
that few States parties included information in their periodic reports on the measures 
which they had adopted to give effect to the provisions of article 7.  Information 
provided had often been general and perfunctory. The Committee therefore requested 
that States parties include adequate information on the measures which they have 
adopted to give effect to each limb of article 7.   
 
120. This general recommendation is to be read in conjunction with the reporting 
guidelines of the Committee in which detailed requirements are made concerning the 
information which States parties should include in their periodic reports regarding 
implementation of article 7. The Committee requests that States parties provide it with 
information on their educational system, steps taken to promote human rights issues in 
the school curricula and training of teachers, and whether the purposes of instruments 
such as the Convention are included in education and teaching.209 In the cultural 
sphere, information is requested from States parties on “the role of institutions or 
associations working to develop national culture and traditions to combat racial 
prejudices and to promote intra-national and intra-cultural understanding, tolerance 
and friendship among nations and racial or ethnic groups.”210 Finally, States should 
report on the role of the State media in disseminating information to combat racial 
prejudices and of the mass information media in publicizing human rights.211  
 
121. General recommendation No. XIII (1993)212 draws the State parties attention to 
the fact that law enforcement officials should receive intensive training to ensure that 
they uphold the human rights of all persons in the performance of their duties. It also  
calls upon States parties to review and improve the training of such officials so that 
the standards of the Convention and the Code of Conduct for Law Enforcement 
Officials (1979) are fully implemented. 
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4.  Concluding observations and jurisprudence 
 
122. The Committee is concerned that in some countries, the substance of the 
Convention is not brought to the attention of the public. In one instance , where the 
state argued that it was not doing so on the grounds that the population was relatively 
homogeneous, the Committee reminded the State party of its obligation under article 7 
to give the general public regular information on the substance of the Convention.213 
Furthermore, the Committee frequently requests States parties to provide further 
information about their human rights education initiatives and urges States to 
implement more comprehensive human rights education programmes. 214   It has 
expressed its concern at the adequacy of educational and training activities undertaken 
by States parties where negative racial and ethnic stereotypes persist. 215   Where 
inadequate information is provided by a State party on measures undertaken to 
implement its obligations under article 7, the Committee requests the State to provide 
“information on human rights education and training to promote understanding among 
racial and ethnic groups and for teachers and pupils, law enforcement officials, 
members of political parties and media professionals.”216 
 
123. Concerning the media, the Committee has expressed concern about information 
on patterns of racial discrimination affecting people of African and Asian descent and 
at expressions of prejudice in the media against such people, as well as against 
foreigners and refugees.217  The Committee not only recommends to States parties that 
they take measures to prevent and punish racist practices in the mass media but also 
that they provide funding to ensure that the media constitutes an instrument that helps 
to combat racial prejudice and fosters a climate of understanding and acceptance 
among the various groups which make up the country's population.218 
 
124. As mentioned above in developments related to article 5 (vi), the Committee 
requests States to ensure that members of minorities can exercise their rights to their 
own culture.219  Furthermore, the Committee welcomes efforts made by States parties 
to protect and promote cultural diversity, including through the adoption of legislation 
on multiculturalism and the development of relevant policies.220 
 
 
A. Current procedures 
 

1. Reporting procedure 

125. Non-compliance with States parties’ reporting obligations has been a major 
obstacle to the Committee’s work and the effective implementation of the Convention.   
 

                                                 
213 CERd/C/64/CO/1, para.24. 
214 CERD/C/64/CO/4  (2004) para 17.  
215 CERD/C/63/CO/7 (2003)  § 19.  
216 CERD/C/63/CO/1 (2003)  § 27(b).  
217 A/57/18, para. 335. 
218 A/54/18 para.285 
219 A/58/18, para. 142. 
220 Ibid., para. 320. 
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1.1 Reporting obligations and the examination of reports 
 
126. In accordance with article 9, paragraph 1, of the Convention, each State party has 
undertaken to submit to the Secretary-General of the United Nations, for 
consideration by the Committee, a report on the legislative, judicial, administrative or 
other measures which it has adopted and which give effect to the provisions of the 
Convention:  (a) within one year after the entry into force of the Convention for the 
State concerned, and (b) thereafter every two years and whenever the Committee so 
requests.  Article 9, paragraph 1, also provides that the Committee may request further 
information from the States parties. 
 
127. The reporting process enables the Committee and States parties to identify 
common problems and issues faced in combating racial discrimination. In order to 
assist the Committee in fulfilling the tasks entrusted to it pursuant to article 9 of the 
Convention and to enable the Committee and States parties to obtain a complete 
picture of the situation as regards the implementation of the provisions of the 
Convention, the Committee has developed guidelines specifying the required form 
and content of States parties’ reports.221   
 
1.2 Non-compliance with reporting obligations 
 
128. The Committee has developed several measures to encourage States to fulfill 
their reporting obligations. Where a State has several outstanding periodic reports, the 
Committee recommends that the State party submit the reports in a consolidated 
document together with its next periodic report and specifies in its concluding 
observations, the date on which the consolidated report is due.  Furthermore, in a case 
where the period between the date of the examination of the last periodic report and 
the scheduled date for the submission of the next periodic report is less than two years, 
the Committee may suggest in its concluding observations that the State party 
concerned, if it so wishes, submit the latter report jointly with the periodic report to be 
submitted at the following date fixed in accordance with article 9 of the Convention. 
Despite these measures, delays in the submission of States parties’ reports persist.  As 
at 14 July 2004, 73 States parties were late in the submission of two or more 
reports222 , and among these, 19 States parties had reports which were overdue by at 
least 10 years.  
 
 
2 Review procedure 
 
2.1 Presentation of the procedure 
 
129. The Committee, having emphasized that the delays in reporting by States parties 
hampered it in monitoring the implementation of the Convention, decided in 1991 that 
it would proceed with the review of the implementation of the provisions of the 
Convention by the States parties whose reports were at least five years overdue on the 
basis of the last reports submitted by the State party concerned and their consideration 
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by the Committee.223 This review would be based upon the last reports submitted by 
the State party concerned and their consideration by the Committee.  At its forty-ninth 
session, the Committee decided to also apply the review procedure to seriously 
overdue initial reports. Furthermore, it decided that the review would be based on all 
information submitted by the State party to other organs of the United Nations or, in 
the absence of such material, reports and information prepared by organs of the 
United Nations.224 The Committee also considers relevant information from other 
sources, including from non-governmental organizations. 
 
130. At each session, the Committee selects up to 7 countries whose reports are 
seriously overdue to be scheduled at its next session for a review of the 
implementation of the Convention.  Most State parties respond to the Committee’s 
decision to schedule the review of their country’s implementation of the Convention 
by requesting that the review be postponed and agreeing to submit a report within 6 
months to a year.  The Committee considers all such requests and may agree to the 
postponement. However, it informs  the State party that it will again be scheduled for 
review if it fails to submit the report within the specified time frame, after which the 
Committee will then proceed to adopt concluding observations. Concluding 
observations adopted in the absence of a State report contain recommendations to the 
State party with a view to ensuring the implementation of the Convention.  At its 64th 
session in March 2004, the Committee amended its review procedure by providing 
that in the first instance, any concluding observations adopted under the review 
procedure would be confidential and provisional in nature. The State party is notified 
that the provisional concluding observations will be made public unless it makes a 
firm commitment to submit a report by the next session of the Committee.   
 
 
3. Follow up procedure 
 
131. If the struggle against racial discrimination is to advance, and the Convention is 
to be of effect, it is of fundamental importance that States parties implement the 
recommendations of the Committee.   
 
132. Rule 65 of the Committee’s rules of procedure provides the possibility for the 
Committee to request from States additional information, prior to the submission of 
their next periodic report, on the implementation of the Convention and of the 
recommendations formulated during the examination of the last report. At its 64th 
session (2004), the Committee added a second paragraph to rule 65 providing for the 
appointment of a coordinator on follow-up and of an alternate, for a period of two 
years, who are to act in cooperation with the country rapporteurs.   
 
 
4. Early warning and urgent action procedures 
 
4.1. Introduction 
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133. In his report, “An Agenda for Peace”, the Secretary-General identified “the need 
to consider ways to empower the Secretary-General and the expert human rights 
bodies to bring massive violations of human rights to the attention of the Security 
Council together with recommendations for actions.”225  The statement received the 
full support of the chairperson of human rights treaty bodies226 and led to the adoption 
of innovative procedures by the Committee and other human rights treaty bodies.  
 
134. At its forty-second session held in March 1993, the Committee adopted a 
working paper227 stating that efforts to prevent serious violations of the Convention 
should include both early warning measures to address existing structural problems 
from escalating into conflicts, and urgent procedures to respond to problems requiring 
immediate attention to prevent or limit the scale or number of serious violations of the 
Convention.  At its forty-fifth session (1994), the Committee decided that preventive 
measures, including early-warning measures and urgent procedures, should become 
part of its regular agenda.228 At its 65th session held in August 2004, the Committee 
established a working group in charge of preparing its decisions under these 
procedures. 
 
 
4.2  Decisions adopted under the early warning measures and urgent procedures 
 
135. In practice, the Committee fails to specify whether a measure is being taken as an 
early warning measure or an urgent procedure.  Measures taken by the Committee 
under the combined early warning measures and urgent procedures have included 
visits by members of the Committee, the submission of information to the Secretary-
general, specific recommendations to States parties to avail themselves of the 
advisory services and technical assistance programme of the Office of the High 
Commissioner for Human Rights concerning, for example, possible technical 
assistance in the drafting of legislation or the training of officials in international 
human rights norms and the urgent submission of a special report concerning 
measures taken to prevent a serious, massive or persistent pattern of racial 
discrimination.   
 
136. Notably, the early warning and urgent action procedures have been effective in 
triggering the resumption, or in some cases the initiation, of a dialogue between the 
Committee and States parties.  In a recent decision, the Committee took action in the 
light of reports on serious violations of the rights of indigenous communities, 
including land rights,  in the State party, and requested the submission of the State’s 
initial report overdue by eighteen years as a matter of urgency, including information 
on the situation of indigenous peoples. 229   The State party complied with the 
Committee’s request, and the examination of the report provided it with a further 
opportunity to make specific recommendations and thereby reinforced its decision 
under the early warning and urgent action procedures.  In another case, the Committee 
used its early warning and urgent action procedures, inter alia, to call on the State 
party concerned to halt immediately serious acts of violence against members of a 
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specified minority as well as deprivation of access to adequate food and health care. It 
urged the Secretary General of the United Nations to draw the attention of the 
competent UN bodies to the worrisome human rights situation in the State party and 
to request them to take all appropriate measures, including the dispatch of a mission to 
the State party and the provision of humanitarian assistance to members of the 
concerned minority.230  As in the previous case, the State party in question had not 
reported to the Committee in over 18 years. Once again, however, the Committee’s 
decision under the early warning and urgent action procedure encouraged the State 
party to submit its outstanding reports to the Committee.   
 
 
5  Individual complaints procedure 
 
137. In addition to considering States parties reports submitted in accordance with 
article 9 paragraph 1 of the Convention, the Committee also considers 
communications submitted by individuals and groups within the jurisdiction of the 
States parties that have made a declaration under article 14 of the Convention.  
Paragraph 2 of article 14 provides for the possibility to establish or indicate a body 
within the national legal order which is competent to receive and consider petitions 
from individuals and groups of individuals who claim to be victims of a violation of 
any of the rights set forth in the Convention and who have exhausted other available 
local remedies.  A petitioner who is unable to obtain satisfaction from the body 
established, has right to communicate the matter to the Committee within six months.  
 

-------------- 
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