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del’Espagne aupres de |’ Office des Nations Unies a Genéve

LaMission permanente de I’ Espagne aupres de I’ Office des Nations Unies et des autres
organisations internationales ayant leur siege a Genéve tient a apporter les mises au point
ci-aprés concernant la note verbale n° 001/04 dans laquelle on |’ accusait d’ avoir regu la version
non éditée du rapport que la Rapporteuse spéciale sur les droits de I’homme des migrants a établi
al’ occasion de savisite en Espagne (E/CN.4/76/Add.2):

1. LeGouvernement espagnol sait gré ala Rapporteuse des efforts qu’ elle a déployés pour
enquéter sur les aspects les plus saillants de la situation complexe de I’ Espagne en matiére de
migrations, pour les documenter et les comprendre. Les autorités espagnol es s empl oieront
atenir compte des propositions constructives que la Rapporteuse spéciale formule dans son
rapport en vue d’améiorer la réglementation applicable aux différents aspects de la situation
migratoire.

2. Le Gouvernement espagnol tient également aremercier la Rapporteuse spéciale d avoir
préservé le dialogue tant avant et pendant sa visite en Espagne qu’ apres. Cette bonne
communication fait du rapport de la Rapporteuse spéciale un élément d analyse utile, malgré
des différences de perception margquées entre la Rapporteuse et |le Gouvernement espagnol
concernant certains aspects importants de laréalité migratoire.
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3.  Sanspréudice de ce qui précede, le Gouvernement précise qu’il s'inscrit en faux contre
certaines affirmations et interprétations de la Rapporteuse spéciale. Ces divergences portent
notamment sur le degré de connaissance de laloi qu’ ont les agents publics compétents,

I’ appréciation négative de |’ étendue de I’ assistance prétée aux migrants, les confusions
conceptuelles (expulsion et renvoi) imputées aux forces de sécurité de I’ Etat, I’ insuffisance

des renseignements fournis sur les efforts que le Gouvernement déploie depuis quel ques années
pour régulariser les migrants et I’ accusation implicite, que nous N’ avons pas mangué de relever,
selon laguelle une discrimination sexuelle et raciale serait exercée contre | es ressortissants de
certains pays en Espagne.

4.  Afin de pouvoir répondre commeil convient atous ces arguments et a d’ autres, exercice
qui s'inscrit dans le droit fil de la collaboration constructive que le Gouvernement espagnol
ainstaurée avec la Rapporteuse spéciale et avec | es autres mécanismes de protection et de
promotion des droits de I’homme mis en place par les Nations Unies, la Mission permanente
joint &la présente une série d’ observations de fond sur le rapport en question.

" Reproduit dans |’ annexe, tel qu’il aété recu dans lalangue d’ origine et en anglais seulement.
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Annex
Madrid, 29 January 2004
COMMISSION ON HUMAN RIGHTS
SPECIFIC GROUPSAND INDIVIDUALS: MIGRANT WORKERS
Report submitted by the Special Rapporteur: Visit to Spain (E/CN.4/2004/76/Add.2)

The attached document isthereply of Spain to the second draft of thereport on thevisit
made by Ms. Gabriela Rodriguez Pizarro, Special Rapporteur on the human rights of
migrants, to Spain from 15 to 27 September 2003.

ANNEX

The Government of Spain expresses appreciation for the visit to Spain which the Special
Rapporteur on the human rights of migrants made from 15 to 27 September 2003, and also for
the submission of her report on the visit and the opportunity it has been given to clarify some of
the statements made in that report.

The Government of Spain also thanks the Special Rapporteur for her efforts in investigating,
documenting and understanding the most significant aspects of the complex migration situation
in Spain, and for her willingness to maintain a channel of open dialogue before, during and after
her visit.

Immigration is a phenomenon which has unexpectedly acquired great significancein Spainin a
very short time. It has accordingly assumed cardinal importance in the action of the Government,
whose central objectives are both to integrate foreign citizens entering our country legally and to
prosecute those persons who traffic in human beings. In order to achieve these objectives, Spain
has been adopting measures and policies aimed at curbing illegal migration and combating
trafficking in human beings, improving administrative management, reinforcing reception and
social policies, and promoting policies aimed at encouraging the influx of legal immigrants.

The Government of Spainisalso grateful to the Special Rapporteur for her recognition of the
difficulties which Spain is encountering in dealing with this new dimension of migration, and of
Spain’s efforts to adapt its legislation and policy to the new dimension and character of the
phenomenon and to respect its national and international commitments in the area of human
rights.

Without prejudice to the foregoing, the Government of Spain maintains its strong disagreement
with some of the statements and interpretations made by the Special Rapporteur in her analysis.
These include, inter alia, her description of the level of knowledge of the law on the part of the
competent public officials, the criticism of the standard of legal assistance given to immigrants,
the conceptual confusion (expulsion and return) ascribed to the State security forces, insufficient
information on the substantial efforts made by the Government in the area of the regularization
of immigrantsin recent years, and the egregious implicit accusation relating to the existence in
Spain of gender and racia discrimination against nationals of a number of countries.
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For all thesereasons, the Government of Spain presents below a number of statements and
commentsaimed at clarifying and correcting, where appropriate, the pointson which there
are disagreements, and supplementing the observations made by the Special Rapporteur in
her report.

EXECUTIVE SUMMARY

As recognized in the Special Rapporteur’ s report (third paragraph of the executive summary),
investments have been made in resources and technology, |egidlative changes have been made
and policies implemented with the aim of regulating migratory flows and taking appropriate
action to deal with the evolving and changing process of illegal immigration. Listed below are
the most significant developments within each of the above-mentioned categories:

A. Resourcesand technology: Spain has made considerable investment in resour ces and
technology aimed at promoting the reception of immigrants and curbing illegal immigration.
The datafor 2003 are as follows:

Assistance, reception and integration of foreigners: 21,535,828 euros
Migration centres: 9,713,692.71 euros

Detention centres. 7.686,692.55 euros

External surveillance system: 29,574,081.21 euros

Humanitarian assistance to persons attempting to reach the coast illegally:
899,146.40 euros

. Voluntary return: 223,300 euros

o GRECO Programme: 261,747,840.12 euros.

B. Legidation: During 2003 legislative changes were made with the aim of adapting
legislation to the new situation of illegal immigration and combating trafficking in persons and
the white dave trade. The most significant developments have been:

—  Adoption of Organization Act No. 11/2003, of 20 September 2003, comprising
concrete measures in the areas of public safety, domestic violence and social
integration of foreigners, and Organization Act No. 14/2003, of 20 November 2003,
amending Act No. 4/2000 on rights and freedoms of foreignersin Spain and their
social integration.

—  Several changesin the Crimina Code aimed at combating the mafias engaged in
trafficking in persons and the white slave traffic. The Organization Act setting forth
concrete measures relating to public safety, domestic violence and socia integration
of immigrants establishes, in article 13, anumber of amendmentsto article 318 bis of
the Criminal Code intended to punish action to promote or facilitate illegal
trafficking or clandestine immigration. The Organization Act on rights and freedoms
of foreignersin Spain and their socia integration establishes, in the third final
provision, a number of amendments to articles 515, 517 and 518 of the Criminal
Code intended to punish illegal trafficking in persons.
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C. Implementation of policiesaimed at regulating migratory flows and combatingillegal
trafficking in persons: In 2003, 2,028 persons involved in migrant trafficking networks were
arrested; 677 networks were dismantled; and 942 operations were carried out on the seafrontiers
with the result that 19,176 persons trying to enter the country illegally were arrested,
representing an increase of about 15.03% over 2002 (16,670 arrests).

D. Rescueoperations. Spainisfirmly committed to the investment in operations organized
by the State security forces and bodies to rescue illegal immigrants arriving in Spanish territory
in small boats. During the past three years the following operations have been carried out:

Year Number of operations Number of persons rescued
2001 1,060 18,517
2002 1,020 16,670
2003 942 19.176

Of equal importance to the strengthening of the frontier control systems have, for the Spanish
authorities, been the encouragement and promotion of the family reunification and social
integration of migrants. In the past three years atotal of 128,891 family reunification permits
have been granted:

2000: 13,473 permits,
2001: 23,028 permits,
2002: 34,039 permits.

2003: 58,351 residence permits for purposes of family reunification were granted — an increase
of 71.42% over 2002 (fifth paragraph of the summary).

In the report submitted by the Special Rapporteur the increase in the presence of illegal
immigrantsis directly linked to the difficulty of carrying out expulsions. Neverthelessin 2003 a
total of 92,679 foreigners were repatriated, representing an increase of 20% over repatriations
(77,113) carried out in 2002 (sixth paragraph of the summary).

In the Special Rapporteur’ s report (sixth paragraph of the summary) concern is expressed at the
increase in the number of illegal immigrants, and specifically about the “consequent illegality of
many immigrants” resulting from delays in procedures. First of al, the delays in procedures are
not the cause, but the effect, of the presence of illegal immigrants. And moreover, it is not true
that, even where the appropriate resolution of cases takes a considerable time, this consequent
illegality generally occurs. According to the law, merely waiting for a decision by a competent
administrative body does not generate or cause a situation of illegality.

Neither isit true that the changes in the legislation on immigration and the steady increase in the
number of cases have led to immigration offices being “ overwhelmed”, as stated in the report.
The reforms made in immigration legislation have been aimed, inter alia, at speeding up
procedures and simplifying requirements for the processing and resolution of cases involving
the granting of work and residence permits to foreign subjects. Organization Act No. 14/2003,
amending Act No. 4/2000 on rights and freedoms of foreignersin Spain and their social
integration, improves the processing of cases by simplifying the various formalities.
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In addition, in 2003 over 10 million euros were spent on upgrading the various immigration
offices, which throughout that year resolved over 1 million cases. In order to deal with
applications for employment, the consulates have been given anew official known as the * Chief
of Visas’ and considerably increased staff. Labour Offices have aso been set up, notably in
Quito (Ecuador), Bucharest (Romania) and Warsaw (Poland).

Asaresult of al thisaction, in 2003 the number of foreign citizens with avalid residence card
or permit increased by about 24.40%, from 1,324,001 resident foreigners in December 2002
to 1,647,011 in December 2003.

In view of the Special Rapporteur’ s observations (seventh paragraph of the summary) about a
situation of “disregard for the guarantees and rights which the law accords and recognizes for
migrants’, and also the “absence or insufficiency of legal assistance”, which in the Rapporteur’s
view may result in cases of arbitrary decisions and the risk of defencel essness in the face of
possible abuses and violations of human rights, the Spanish Government expresses its per plexity
at thefact that the Rapporteur should make such a statement despite the absencein the
report of citationsor referencesto which human rights are allegedly affected and to what
degree.

Spainisasocia and democratic constitutional State which recognizes that “Human dignity,
man’ s inviolable and inherent rights, the free development of his personality, and respect for the
law and for the rights of others are fundamental to political order and social peace”
(Constitution, art. 10.1). Thefact is - and this has been fully established - that the officials
specializing in questions relating to immigration, frontiers, the status of foreigners and asylum
who provide their servicesin the areas of the interception, return, expulsion and detention of
foreigners, both through their training and through their experience, have full knowledge
of therightsand duties of foreigners.

L egal assistance is guaranteed under the Constitution and so one cannot speak of an
“absence” of such assistance. The fact that on occasion legal assistance may be “insufficient” to
a certain degree ultimately depends on the human and professional qualities of the lawyer giving
the assistance (lawyers' spells of court duty are determined by the bar associations, which are
officia bodies but completely independent of the Government and the Administration; it isalso
the bar associations that are able to evaluate the professional ability of their lawyers), and al'so on
the degree of information and objective knowledge of the circumstances of the case on the part

of the migrant. These circumstances, unlike matters relating to the training of public officias, lie
beyond the possible control of the Government.

The Government of Spain, through various channels, maintains an open and ongoing dialogue
with the NGOs working in the sphere of immigration and asylum. One of the bodies in which
this dialogue takes place is the Forum for the Social I ntegration of Immigrants, atripartite
collegiate body made up of representatives of the public authorities, the immigrants

associations and the social support organizations, among them the trade unions and employers
organizationsinvolved in the migration sector. Thereis also a State Council of Non-
Governmental Social Action Organizations, set up in 1999 as a body for meetings, dialogue,
participation and advice in the area of public social action policies. This Council comprises
representatives of various socia sectors, including two representatives of the social organizations
and entities for migrants, refugees and asylum-seekers. In addition, the competent central
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directorates maintain with the NGOs an open relationship of technical cooperation and
guidance, as well as providing resources in the form of subsidies (eighth paragraph of the
summary).

The Special Rapporteur’s report warns of “arisk of contradiction between the migration control
programmes and policies under the responsibility of the Ministry of the Interior, and the
assistance, education and integration programmes under the responsibility of the Ministry of
Labour and Social Affairs’ (ninth paragraph of the summary). This statement is without
foundation: in the ordinary functioning of the Administration, such a contradiction does not
exist. The coordination of the various ministerial departments having competence in immigration
mattersis ensured continuously and permanently through the Government Delegate’ s Office for
Foreigners and Immigration (Directorate-General for Foreigners and Immigration) and the Inter-
Ministerial Commission on Foreigners.

The manifest interest of the Ministry of Labour and Social Affairsin the question of
unaccompanied foreign minors must be placed on record. In 1999, within the framework of the
“Children’s Observatory”, a Working Group on Unaccompanied Foreign Minorswas
established, comprising representatives of the Ministry of Labour and Social Affairs, the
Ministry of the Interior, the Attorney-General’ s Office, the Autonomous Communities and
NGOs. In the context of this Working Group, the “ Protocol for institutional coordination in
action involving unaccompanied foreign minors’ was formulated in December 2002. The Group
Is continuing its work with the aim of initiating and monitoring the implementation of the
Protocol, all the participating institutions having undertaken to carry out the actions
corresponding to the phase which concerns them according to their competence and establishing
the necessary coordination with the other ingtitutions for the purposes of the efficient operation
of this procedure.

The Special Rapporteur refersto “the limited extent of coordination between the three levels of
government - central, Autonomous Community and local”) (ninth paragraph of the summary).
The need for greater coordination should be understood in the context of the complex nature of
the territorial organization of the Spanish State, which comprises municipalities, provinces and
Autonomous Communities. This does not, however, mean that thereis alack of coordination
between the various levels of government: appropriate coordination in matters of foreigners
and immigration isensured within the Council on Immigration Policy, which guarantees the
participation of the various local and Autonomous Community authorities. This participation
consists not only of advice and exchange of information and data on matters relating to
immigration within the context of the respective fields of competence of each of the public
authorities making up the Council, but also of the coordination and establishment of the policy
bases and criteriarelating to the social integration and employment of immigrants. In addition,
the Council analyses those proposals made by its members which have implications for this
question, and provides information about the normative provisions which affect the integration
of immigrants.

The Special Rapporteur recommends in her report that immigration should be approached on the
basis of “ongoing dialogue with the countries of origin” (tenth paragraph of the summary).
Spain maintains afluid dialogue with the countries of origin and transit of migrants to our
country, as reflected in the existence of the following agreements:
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Bilateral agreementson migration flows with Poland, Romania, Bulgaria,
Ecuador, Colombia, Dominican Republic and Morocco;

Bilateral readmission agreements with France, Portugal, Italy, Switzerland,
Poland, Slovakia, Estonia, Latvia, Lithuania, Romania, Bulgaria, Morocco, Algeria,
Nigeria, Mauritania, Ghana and Guinea-Bissau;

Memorandum on minor s with Morocco, signed on 17 November 2003.

Astothereport itself, Spain wishesto clarify the following questionsin greater detail:

CHAPTER Il: STATUSOF THE QUESTION

Paragraphs 7 and 8:

The datarelating to the foreign population contained in these paragraphs date from 30 June
2003. The data updated to 31 December 2003 are as follows:

Number of foreignersin Spain: 1,647,011:

406,199 from countries belonging to the European Economic Area;
154,001 Europeans from non-Community countries;

432,662 Africans,

514,485 Latin Americans,

16,183 North Americans,

121,455 Asians, 1,018 nationals from countries of Oceania and
1,028 of unknown nationality.

Chapter I1.A: Legal framework

Paragraph 9:

The Supreme Court decision of 20 March 2003 relating to part of the provisions of the

regul ations devel oping the Organization Act No. 4/2000, as amended by Organization Act No.
8/2000 on rights and freedoms of foreignersin Spain and their socia integration, concluded that
seven of the provisions, in atext of 147 articles, went beyond the legal mandate.

Chapter 11.A.3: Return and expulsion

Paragraph 17:

The new instrument on immigration, Organization Act No. 14/2003, amending Act No. 4/2000
on rights and freedoms of foreignersin Spain and their social integration, establishes that when
return cannot be effected within 72 hours, the judicial authorities shall be asked to order
detention as provided for in expulsion cases.
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Paragraph 19:

The allegations made by a number of NGOsto the Special Rapporteur concerning lack

of respect for the presumption of innocence and a possible lack of guarantees of judicial
process ar e without foundation. Article 57.7 of the Organization Act on rights and freedoms

of foreignersin Spain and their socia integration establishes that “in cases where aforeigner is
being tried or charged in ajudicial procedure for acriminal offence for which the law establishes
acustodial sentence of lessthan six years or a penalty of adifferent nature, and thisfact ison
record in the administrative file on expulsion, the governmental authority shall propose to the
judge that, after consultation with the public prosecutor, he should authorize, within a period of
not more than three days, the foreigner’s expulsion, except where he has substantiated
knowledge of the existence of exceptional circumstances that would justify his refusal”.

It should be emphasized that thisis ajudicial procedure in which not only the judge but also the
public prosecutor are involved and in which the act for which the foreigner isbeing tried is
established. With the guar antees established by thejudicial system it isnot possibleto
infringe the presumption of innocence of the per son concer ned.

Paragraph 20:

Detention is one of the precautionary measures to be adopted in the course of the expulsion
procedure, to which should be added return.

Chapter 11.A.4: Competence of the various State bodiesin the area of migration:

Paragraph 23:

The Forum for the Socia Integration of Immigrantsis the body through which the participation
and consensus of the NGOs and the immigrants' associations are promoted with the
Administration in the field of migration policies. The Forum is continuing itswork and no
alternative forum has been established.

Paragraph 24

The State instrument, which is based on the distribution of constitutional and statutory
competence in Spain, confers competence for the protection of defenceless minorsin Spain on
the Autonomous Communities and Cities. Consequently, their legal protection is within the
competence not of the Ministry of Labour and Social Affairs, but of the social protection
councils of the Autonomous Communities.

In every case, as soon as the existence of an unaccompanied foreign minor is reported in our
country, he or sheis given appropriate protection within the Child Protection System for
defenceless minors. Foreign minor s protected by the Spanish authorities anywherein

the country receive identical treatment to that extended to Spanish minorsin the same
situation and live in the same institutions, and there is precise monitoring of their stay in these
institutions.
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CHAPTER II1: PARTICULAR CIRCUMSTANCE AND GENERAL OBSERVATIONS

Chapter 111.A: lllegal migrants

Paragraph 31.

The Special Rapporteur’s report mentions the figure of 600,000 illegal immigrants. Thisfigure
has not been obtained from the Spanish authorities, given the difficulties involved in quantifying
statistically illegal immigration which, through itsillegality, generates an unascertainable figure
despite the best efforts of the administrative authorities to learn the full extent of the
phenomenon.

In the same paragraph, it is alleged that the reasons for illegality include clandestine entry, which
is aggravated by the failure to carry out expulsions, and theillegality resulting from delaysin
procedures. As regards the failure to carry out expulsions, and according to the available data,
we reiterate that, in 2003, 92,679 foreigners were repatriated, representing an increase of 20%
over total repatriations made in 2002 (77,113).

In general, procedural delays are not the cause, but the effect, of the presence of illegal
immigrants. In addition, the law providesthat merely waiting for a decision by the
administrative body competent for the procedure does not generate or cause a situation of

illegality.
Paragraph 32:

The pressure of illegal entry is much greater on the land and sea frontiers than at airports; the
main pressure does not occur at Bargjas international airport.

The concern expressed by the Special Rapporteur about possible discretionary action by officials
in “anumber of cases’ in which “documentation not required by law was demanded and entry
was refused arbitrarily” istoo vague and does not appear to be based on concrete examples or
reliable testimonies. However, what can be specifically stated isthat entry into Spain is subject
to a seriesof formal requirements, which areregulated, established in international
agreements and set out in the law, with theresult that the final decision taken by the
frontier official, in the event of refusal of entry, must be substantiated; it is not
discretionary, and much less arbitrary. Furthermore, the decision may be appealed.

Paragraph 33:

Frontier control for the purposes of entry into Spain isundertaken at the frontiers by
Spanish officials authorized for this purpose. In accordance with the provisions of the
international treaties signed by Spain, the carrier has the obligation to ensure that the personsit is
transporting are in possession of the necessary documentation.

Paragraph 34:

Small boats are used for the purposes of gaining illegal entry into Spanish territory via both the
Strait of Gibraltar and the Canary Islands. It is stated in the Special Rapporteur’s report that “In
Cadiz, deaths in the strait over the past 12 years have, according to the most optimistic estimates,
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numbered 2,000”. This figure, whose origin is unknown to the Spanish authorities, is not an
objective one. The figures available to the Government Delegate’ s Office for Foreigners and
Immigration do not cover the past 12 years and it is not known how it is possible to check this
figure.

The official figuresfor 2001 gave 74 fatalities and 26 persons missing; in 2002 the figures were
35 fatalities and 20 missing; and in 2003, 101 fatalities and 109 missing.

In any event, and as has been reported, the Spanish security bodies and forces have in the last
three years performed the following salvage and rescue operations involving illegal immigrants
trying to reach Spain in small boats:

Year Number of operations Number of persons rescued

2001 1,060 18,517

2002 1,020 16,670

2003 942 19,176
Paragraph 35:

The Special Rapporteur’s report emphasi zes the effect which the system used for the interception
of immigrants has had on the search for new routes and itineraries, which “now entail alonger
and more dangerous journey”. Attributing responsibility to the Spanish Government for the
degree of danger accepted by migrants trying to enter Spainillegally is obviously excessive and
is unacceptable. It would be tantamount to blaming those trying, in accordance with the law, to
combat theillegal trafficking and actions of the mafias for the fact that the latter are using more
hazardous means of breaking the law.

Paragraph 36:

The Special Rapporteur states that the presence of illegal immigrantsin Spain is due, inter alia,
to the fact that “ deportation orders are not carried out”. This contention is, however, the opposite
of what is shown in the Rapporteur’ s report. The increase in the number of illegal immigrantsin
Spain is due not to the initiation of expulsion procedures or to the failure to carry out deportation
orders once the procedure has been completed, but to the fact that once the expulsion order has
been issued, the person legally responsiblefor complying with it, namely the foreigner
himself, does not obey it. In fact, the cases then cover migrants who are already illegally present
in Spain.

It should, in any event, be recalled that 92,679 foreigners were repatriated in 2003.

Paragraph 37:

The Spanish security forces and bodies, given their training and experience, are fully aware of
the difference between return and expul sion and the various guarantees accompanying these
procedures. The procedures of return and expulsion are applied not only to Moroccans, but
alsotoillegal immigrants of al origins. Of the 92,679 foreigners repatriated in 2003, 32,306
were of Romanian nationality, 24,146 were Moroccans, 8,266 Bulgarians and 6,476
Ecuadorians.
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Paragraph 38:

The reforms made in legislation on immigration, basically Organization Act No. 14/2003
amending Act No. 4/2000 on rights and freedoms of foreignersin Spain and their social
integration, have been aimed, inter alia, at speeding up procedures and simplifying the
requirements for the processing and resolution of cases involving the granting of work and
residence permits to foreign subjects. Thus, the new law hasimproved and shortened the
procedure. In addition, it has made it possible to undertake certain regularization processes. It is
these processes of regularization and integration of migrants, and not the legislative changes,
which have been the cause of the delays in procedures.

The application of the law has not brought about a problem of discrepancy, since uniform criteria
exist in this respect. The procedures are subject to the delays referred to by the Rapporteur only
in afew provinces, and the appropriate corrective mechanisms have been adopted, such as the
simplification of procedures introduced by Organization Act No. 14/2003, amending Act

No. 4/2000 on rights and freedoms of foreignersin Spain and their social integration.

Paragraph 40:

Considerable and repeated efforts have been madein Spain to regulate theillegal foreign
population. This, however, is not sufficient to deal with thisvery complex problem. The
difficulties encountered by illegal migrantsin regularizing their situation arein part a
logical effect of the measures adopted by the Gover nment to promote legal migration.
Obviously, the mechanism to combat illegal migration cannot betheregularization of
illegal migrants.

Chapter 111.C: Detention

Paragraph 45:

The detention centres are non-penal public establishments under the authority of the Ministry of
the Interior whose purpose isto detain and hold at the disposal of the judicial authorities
foreigners subject to expulsion from the national territory. Spain is firmly committed to
continuing the process of adapting the centres for the detention of foreignersto the legal
provisionsin force.

Spanish legidlation obliges these centres to provide health services, social assistance, supervisory
services, an infirmary, kitchen, dining room, dormitories, toilets, showers, an interview room for
lawyers, avisitors' room and aliving room. All these installations and facilities have to comply
with standards of hygiene and be so organized that their size, ventilation, water, lighting and
heating are in conformity with the housing standards and climate of the places where they are
situated. In addition, they must be equipped with sufficient furniture to ensure that they are
suited to the use for which they are intended.

The Spanish authorities are taking steps to adapt and equip the buildings, recruit health personnel
and social workers, and provide the necessary resources. In 2003 over 7.5 million euros were
invested in the construction of new centres and the improvement of installations.
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In al these centres preventive and remedial measures are taken in the event of infectious or
contagious diseases.

Paragraph 46:

The legal regime governing immigration provides for access to information, legal assistance, and
trandation and interpretation services. The perception of a*“serious lack of information, legal
assistance, and trandation and interpretation services’ for detained migrantsis at variance with
the objective reality of the implementation of the law.

In Spain, asylum legislation guarantees the participation of UNHCR in the procedures, both at
the non-admission stage and at the resolution stage, with the result that absence of legal
assistance or any other irregularity in asylum procedures can always be reported by UNHCR.
The Government of Spain has been making efforts to collaborate with UNHCR given the
importance of its participation in the procedure for the granting of refugee status. Such
participation is not, however, provided for in most countries of the European Union.

Chapter 111.D: Temporary Holding Centres

Paragraph 50:

The existence of alarge number of illegal immigrantswho could not be accommodated in
thetemporary holding centresin the city of Ceuta and wereliving in the streets has been
remedied, to the extent that the NGO Médecins sans frontieres has acknowledged the
improvement in the situation and abandoned the programme of work established for Ceuta as
unnecessary.

The fact that non-expelled immigrants remain in Spain does not give rise to a*“ structural
problem”, generating what the Special Rapporteur callsin her report a“legal limbo” for the
foreigner in question. Those illegal immigrantsin respect of whom an expulsion order has
been issued have the legal obligation to leave Spain and each individual bearsresponsibility
for failing to comply with such an order.

Chapter 111.E: Unaccompanied minors

Paragraph 53:

According to the reports from the public entities competent for the protection of minorsin the
Autonomous Communities, in the age-determination tests the assumed age is always the lowest
of the age range determined by the test.

Paragraph 54

The Special Rapporteur’s report contains the statement that “1n the Ministry of Labour and
Social Affairs, she was informed that there had been no case of expulsion of unaccompanied
minors’. It is completely incorrect to speak of “expulsion of minors’ since in Spain this
administrative sanction is not applicable to unaccompanied minors. Such minors follow afamily
reintegration procedure or a procedure leading to public protection in the State of origin or,
alternatively, protection by the Spanish authorities. Expulsion is never an option.
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Over and above the obligations and guarantees inherent in the procedures relating to foreign
minorsin Spain, it is necessary to emphasize the efforts which the Spanish public authorities
have been making since 1998. The figures for the reception of minors during the past three years
are asfollows:

— 2001: 4,057 unaccompanied foreign minors received,
— 2002: 6,329 unaccompanied foreign minors received;
—  2003: asof 30 September, 3,695 unaccompanied foreign minors had been received.

Paragraph 58:

Calculation of the period of nine months established by law isinterrupted if the reintegrated
minor returns to his country of origin, and not to Spain as stated in the Special Rapporteur’s
report.

Chapter 111.F: Conditions of employment and integr ation

Paragraph 59:

The selection and recruitment of foreign workers by Spain are not effected exclusively “from
their countries of origin under bilateral agreements”. The existing Spanish legislation on
immigration establishes the possibility of granting work permitsto foreignerslegally
resident in Spain and to foreignerswho are not present or do not residein Spain, through
various procedures, taking into consideration the various cir cumstances of these persons,
the nature of thework they areto perform, the national employment situation, etc. The
whole purpose is to organize, through the management of existing offers of employment, the
legal entry of foreignersinto Spain in the light of our capacity to receive them.

The quota system may, after analysis of the national employment situation, permit the
recruitment of workersin their places of origin, on alegal basis and with all necessary
guarantees, without prejudice to the fact that there are other means of documenting, through
work permits, foreigners legally resident in Spain or abroad, or even those who arein Spain
illegally in the cases provided for by the legislation on immigration.

Asto the need for migrant workers in some sectors of the Spanish economy, the quota system
comprises the annual grant of work permits to foreigners and represents an attempted response to
the need to fill vacant posts with the agreement of the social partners and the public employment
services. In this connection, since 2001 “Migration flow regulation and organization agreements”
have been concluded with Colombia, Ecuador, Morocco, the Dominican Republic, Romania and
Poland. A new agreement with Bulgaria has recently been signed, on 12 December 2003.

Paragraph 60:

The Special Rapporteur’s report refers to an alleged lack of access to employment opportunities
for migrantsin Spain and mentions that in 2002 and 2003 labour needs were not met owing to
the slowness and complexity of the procedure. These statements are untrue since the annual
quota of workers is determined when there are no workers in Spain occupying these posts. In
2003, for example, there were more approved vacancies than had been initially foreseen.
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Paragraph 62:

In order to deal with applications for employment, consulates have been given the new post of
Chief of Visasand considerably increased staff. In addition to the Employment Offices
already existing in Colombia, Morocco and the Dominican Republic to facilitate the entry of
migrant workers, employment offices were also opened in Quito (Ecuador), Bucharest
(Romania) and Warsaw (Poland) in 2003.

Paragraph 63:

Theisolated incidents of aracist and xenophobic nature which occurred in El Ejido in early
February 2000 have been investigated and a number of people have been detained and tried in
that connection. Specifically:

(8 Seven cases have been tried in Juzgado de Instruccion No. 2 involving atotal
of 18 Spanish defendants and 3 foreign defendants. One case was declared closed on
15 October 2001, two cases have been dismissed, three cases are under way, and, in
accordance with Jury Act No. /01 convictions were brought for two offences of
homicide, each carrying a penalty of 17 years and 6 months. The latter sentence has
yet to become final.

(b)  Seven cases have been heard in Juzgado de Instruccion No. 3 in El Ejido. Of
these, two were dismissed on 2 October 2000 and 16 January 2001 respectively,
three cases are under way and have been referred to the Juzgado Decano for
allocation to the corresponding criminal court, and two cases involving minor
offences were closed on 13 January 2001 and 12 February 2001 respectively.

In addition to these criminal proceedings, the central authorities and the authorities of the
Autonomous Communities have adopted a number of measures aimed at meeting the most
urgent needs and ensuring security and peaceful coexistence in the area.

Paragraph 64

The Special Rapporteur’s report makes avery serious accusation of discrimination in terms of
wages and employment in the domestic sector in Spain against a group of Moroccan women on
grounds of their nationality, without any objective basis. It should be stated that the Spanish
legal system establishes a general framework for combating discrimination in employment
on the grounds of race, colour, sex, language, religion, political or other opinion, national
or social origin, financial situation, birth or any other social condition. The principles of
equality of treatment and its conver se, non-discrimination, are fully recognized both in the
general context of the Constitution and in the employment context.

Paragraphs 65 and 66:

The growing dimensions of the phenomenon of prostitution as a business involving the sexual
exploitation of women, girls and boys all over the world is a subject of deep political and social
concern in our country. In Spain, efforts to combat trafficking in persons and, especially,
international prostitution are being made from the standpoint of the defence of human rights, and
through the intensification of activities and measures by the public authorities to confront this
serious problem.
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Asto the regulations existing in this area, it should first be mentioned that the Spanish legal
system does not impose any administrative or criminal sanction on persons engaging in
prostitution, although deriving advantage from the sexual exploitation of othersis characterized
asacriminal offence. With the adoption of Organization Act No. 11/99 of 30 April 1999,
amending certain articles of Title VIII of Book 11 of the Criminal Code, approved by
Organization Act No. 10/95 of 23 November 1995, which refersto prostitution, inter national
sexual trafficking has been characterized as an offence.

In addition, Spanish law provides for the possibility that personsillegally present in Spain who,
asavictim, witness, or injured party relating to an act of illegal trafficking in human beings or
exploitation of prostitution, cooperate or collaborate in the judicia process shall not be expelled
from the country and may be immune from criminal liability. When the relevant trial has been
concluded, they are given the opportunity of electing to return to their own country or remaining
in Spain, in which case their sojourn or residence will be authorized and they will even be given
awork permit with facilities for their social integration, under the terms established by the
Aliens Act itself.

Asto the activities of State bodies competent in this area, mention should be made of the
Directorate-Genera of the Civil Guard, which is competent, inter aia, for the dismantling of
networks engaged in trafficking in women. Since 1998, the Women and Minors Task Forces
(EMUNEYS) have been investigating these crimes and providing assistance, advice and
information to their victims. Reference should also be made to the procedures adopted by the
police to encourage victims to report abuse and ill-treatment, and to the activities of specific
police services such as the Assistance to Women Service (SAM) and the Assistance to Foreign
Citizens Service (SACE). These services are staffed by officers specializing in the investigation
of crimesin which women in general and foreign women in particular are involved. In al cases,
the lodging of a complaint by afemaleimmigrant istreated in exactly the sasmeway asa
complaint by a Spanish woman. At the same time, the necessary resources are mobilized to
guarantee to the victim appropriate optional assistance and her personal security.

Also worthy of note is the cooperation between the competent organs of the Ministry of the
Interior and the Ministry of Labour and Social Affairs, both in the investigation of fraud in the
recruitment of employees involving specific applications by individuals from quotas and in
connection with the activities of labour inspectors in searches and inspections of clubs and
establishments of all kinds which employ illegal female immigrants.

Paragraph 67:

The Government maintains open relations and cooperation with the NGOs, with which it is
devel oping an ambitious subsidy programme. This programme includes:

o Subsidies amounting to 0.5% of the income tax payable by individuals for
programmes involving reception, return and settlement, information, social guidance
and assistance for migrants, asylum-seekers, refugees and displaced persons.

In 2003, the contributions to this programme from the Ministry of Labour and Social
Affairs amounted to an increase of approximately 116% over 1996, the year in which
such subsidies were first made;
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o Subsidies from the General System to the same group to encourage participation,
coexistence in society and activities aimed at determining and evaluating the
situation regarding socia integration and employment. In this case, contributions
from the above-mentioned Ministry in 2003 amounted to an increase of about 187%
over 1996;

o Top-up subsidies under agreements with three prominent national institutions
(Spanish Red Cross, CEAR and ACCE). These programmes provide assistance to
asylum-seekers, refugees and displaced persons, and are aimed at contributing to
their process of reception and integration. They receive considerable funding and
substantial annual increases (over 10%) have been made;

o Reception, information and citizen awareness agreements with NGOs: information
and primary assistance programmes, day centres and reception areas for especially
vulnerable immigrants, citizen awareness programmes, and programmes to combat
racism and xenophobia. Contributions to these programmes in 2003 represented an
increase of about 238% over 2000, the year in which they were initiated.

Paragraph 68:

The enrolment of foreignersin municipal registers and the rights granted to them through such
enrolment require that the foreigner should be in possession of avalid up-to-date passport. A
foreigner’ s nationality and identity are manifested by means of his passport, and for that reason it
must be valid and up to date. Spaniardstoo are required to have valid up-to-date documents
(DNI) establishing their identity.

Paragraph 69:

It is stated in the Special Rapporteur’ s report that some NGOs expressed regret at the lack of
dialogue and cooperation with the government agencies. Thisisincorrect since institutionalized
channels such asthe Council on Immigration Policy and the Forum on Immigration exist
for the purposes of such communication.

Asto the need for greater cooperation between the central Government and the Autonomous
Communities, the State has initiated considerable cooperation activities to deal with the greater
vulnerability and need for assistance specifically generated by immigration. Numerous
cooperation agreements of the following kinds are concluded annually and substantial increases
in contributions are made:

o Agreements relating to programmes of the Social Integration of Immigrants Plan, in
the areas of information, guidance and advice, basic reception, awareness and
promotion of public participation. The increase in the budget of the Ministry of
Labour and Social Affairsfor these programmesin 2003 amounted to about 149%
over 1998, when the Plan was first set up;

o Agreements on reception programmes and special activities for those Autonomous
Communities with immigrants in an especialy vulnerable situation. Similarly, the
financial resources for these programmes have increased sixfold between 2000, when
the first agreements were signed, and 2003.
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Paragraph 70:

Spain has been adopting programmes and policies for the control of migratory flows with the
aim of combating illegal immigration and trafficking in persons. Nevertheless, the specia
processes involved in the regularization of immigrants, resulting from the existence of large
numbers of illegal immigrants, cannot be allowed to become a standard feature of the
Administration’s policy, since that would be detrimental to efforts to promote legal migration.

Nevertheless, in 2000 and 2001, coinciding with the enactment of new legislation on
immigration, approval was given to four special processes for the documentation of foreigners
illegally present in Spain, through which the situation of approximately 500,000 foreigners was
regularized.

Paragraph 71.

As regards the ownership or rental of housing, the situation of foreignersis no different from that
of Spaniards.

It should be pointed out that the situation in the Casernes de Sant Andreu has now been resolved.

Paragraph 72:

In the Special Rapporteur’ s report concern is expressed at the difficulty of integrating “ second-
generation or unaccompanied minors’ and at the fact that some minors eligible for employment
are unable to work because of their illegal status. It should be made clear, first of al, that minors
may be in different situations since the legal status of an unaccompanied minor is not the same as
that of a minor whose parents were immigrants. One cannot speak, as the Special Rapporteur
doesin this paragraph, of al minors asillegal. Secondly, the concern about the integration of
unaccompanied foreign minors is shared by the Spanish Government and has been the subject of
work by the Group on integration of unaccompanied foreign minorsin the context of the
Children’s Observatory since 1999.

The Government of Spainis firmly committed to seeking practical, consensual solutions within
the procedure established by law that will enable a response to be made to the problems created
by these minors. In some cases, the solution will involve family reunification and repatriation to
the country of origin, with the guarantees provided for in the above-mentioned procedure. In
those other cases in which the circumstances and best interests so require, they will be given the
corresponding protection and specific assistance, and will also be alowed to apply for a
residence permit in order to ensure their speedy and effective socia integration and employment.

Paragraph 73:

In the Special Rapporteur’ s report concern is expressed at “delays in the processing of family
reunification” and the “unjustified refusal of visas™. In the face of these allegations we repeat
that the legis ative amendments introduced simplify the process of family reunification and the
administrative procedures. The effort madeisreflected in the 71% increasein family
reunification achieved in 2003 by comparison with 2002. In addition, the issuing of visas and,
hence, the granting or refusal of visas takes place in the consulates of the Ministry of Foreign
Affairs, in accordance with the relevant provisions and a regulated procedure, established
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between the member countries of the Schengen area, which is subject to appeal. We have no
knowledge of cases of arbitrary action in the issuing of visasin conformity with this procedure.

Paragraph 75:

The occasional sensational articles in some of the media about the phenomenon of migration,
linking it to delinquency, have been approached by the Gover nment through the promotion
of awareness-raising activitiesaimed at promoting legal immigration, averting illegal
immigration and emphasizing the positive contribution of immigration to society asa
whole. The Government has been undertaking information and awar eness campaigns
which emphasize the positive contributions of migrantsto Spanish society, with the aim of
facilitating their integration and encour aging positive attitudesto immigration among the
Spanish public.

At present, the Ministry of Labour and Social Affairsis developing the “ Ongoing campaign to
promote intercultural coexistence and to combat racism and xenophobia’. This campaign, which
is being undertaken in cooperation with the Autonomous Communities and the social
organizations participating in programmes for the social integration of immigrants and refugees,
isintended to disseminate a common image and a theme whose message is to encourage attitudes
of tolerance, avert racist and xenophobic conduct, and dissociate the phenomenon of migration
from criminality.

CHAPTER 1V: CONCLUSIONSAND RECOMMENDATIONS:

Paragraph 83:

Inter-ministerial coordination for the protection of unaccompanied foreign minorsis
developed through the Group mentioned above, which comprisesrepresentatives of the
Ministry of Labour and Social Affairs, the Ministry of the Interior, the Attorney-General’s
Office, the Autonomous Communities and NGOs.

On 12 December 2002, thisWorking Group approved a “Protocol for institutional

coor dination in action involving unaccompanied foreign minors’. The Protocol specifies
the actionsto be undertaken and the responsible or ganizations from the time when the
State security forces and bodiesfirst detect the presence of an unaccompanied minor until
the procedurefor the minor’s protection is completed.

The Group will extend itsfield of activity, analysing not only the situation of
unaccompanied minors, but also other aspectsrelating to education, social integration,
employment, etc.

Par agraph 86:

o Subparagraphs 1 and 2: Spain haslegislation and a system of guarantees which
prevent infringement of the human rights of any per son, whether they be
Spaniards, migrantsor asylum-seekers; thereisno need to ratify the
International Convention on the Protection of the Rights of All Migrant
Workersand Members of Their Families.
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Subparagraph 3: The professional training of the officialsresponsible for the
enforcement of thelegal regimerelating to foreignersin Spain is established and
recognized; these officials act uniformly throughout the country, in confor mity
with the provisions and procedures established under international agreements
to which Spain isa party, such asthe Convention applying the Schengen
Agreement or the provisions on the question adopted by the European Union.

Subparagraph 4: Therightsof migrantsto legal assistance and an inter preter
are guaranteed free of charge, all relevant activities being subject to the
supervision of the judicial authorities. All centres and facilities comprise a
service providing legal assistance and interpreters.

Subparagraph 5: The coordination of the various levels of government is
ongoing and guaranteed in the context of the Council on Immigration Palicy, in
which representatives of the State, the Autonomous Communities and the
municipalities participate on a tripartite and balanced basis.

Subparagraph 6: The NGOstake an active part in gover nment activity relating
to migration, in the context of the Forum for the Social Integration of
Immigrants.

Subparagraph 7: The Government has been undertaking information and

awar eness campaigns emphasizing the positive contributions of migrantsto
Spanish society, with the aim of facilitating their integration and promoting
positive attitudes to immigration among the Spanish public. At present, the
Ministry of Labour and Social Affairsisdeveloping the “Ongoing campaign to
promote intercultural coexistence and to combat racism and xenophobia”. This
campaign, which isbeing conducted in conjunction with the Autonomous
Communities and the social organizations participating in programmesfor the
social integration of immigrants and refugees, isaimed at projecting a common
image and a theme whose message promotes attitudes of tolerance and combats
racism in Spanish society.

Subparagraph 8: In 2003, a substantial effort was madeto improvethe
management of the officesresponsible for processing immigration cases. In
addition to the labour offices already existing in Colombia, Morocco and the
Dominican Republic to facilitate the entry of migrant workers, new officeswere
opened in 2003 in Ecuador, Poland and Romania.

Subparagraph 10:For 2004, theinitial quota of foreign workers has been set at
10,908 stable posts, which may befilled by non-European Community foreign
workerswho are not present or resident in Spain. In addition to the general
offer of employment, the 2004 quota per mits offers of employment to specific
per sons.

Subparagraph 11: Thefull protection of unaccompanied minorsin Spain isvery
specifically guaranteed through the Office of the Public Prosecutor.
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Subparagraph 12: Foreignersresident in Spain have the samerightsas
Spaniards regarding State-subsidized housing, which is allocated to applicants
on the basis of objective criteria.

Subparagraph 13: Assistance and protection ar e guaranteed to victims of
trafficking in human beings who cooper ate with the authorities; return to their
country of origin or sojourn and residencein Spain are offered, according to
their choice, together with a work permit and facilitiesfor their social
integration.

Subparagraph 14: Spain isthe only European Union country in which UNHCR
participatesin asylum proceedings, UNHCR hasaccessto filesin the Inter-
Ministerial Commission on Asylum and Refuge and, in roughly 97% of cases,
thereisagreement between the Administration and UNHCR on the decision
taken.



