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Pe3rome

Bo3szaeicTBrue TOprosiy Ha PaBo HA OXPaHy 340POBbs MPOSIBIAETCS Pa3IUIHbIM
obpazoM. ['ocymapcTBa TOHKHBI 00€CTIeUNTh, YTOOBI H30HMpaeMble UMH TOPTOBBIE TIPABUIIA U
MOJIMTUKA COOTBCTCTBOBAJIN UX IOPUIAUYICCKHUM 0053aTeILCTBAM B OTHOIIIEHUH IIpaBa Ha OXpaHy

3/10pOBbsl. B 3TOl CBSI3M BCTAIOT CIOXHBIE U CIIOPHBIE BOIPOCHI.

C yuerom cBoero Manaara CrienMaabHbIH JOKJIAJUUK 110 BOIPOCY O MIPABE KaX10T0
YeJI0BEKa Ha HAMBBICIINM JJOCTHKUMBIM YpOBEHBb (PU3MUECKOTO U IICUXUYECKOT0 3/I0POBbS
HCXOJIUII U3 TOTO, YTO EMY CIIEyeT I1I0CTapaThCsi BHECTH CKPOMHBIN M KOHCTPYKTHBHBIN BKJIA]] B
pELIeHUE 3TUX BOIIPOCOB € LEIBI0 OKa3aHUs IIOMOIIM I'OCYapCTBaM U JPYTrUM
3aMHTEPECOBAHHBIM cTopoHaM. [lo 3Toil npuunHe CrienuanbHbIi JOKJIA YUK 3a8BUII B CBOEM
IIPEABAPUTEIILHOM JOKJIA/IE O CBOECH 3aMHTEPECOBAHHOCTH B U3YYCHUHU TOPIOBBIX IIPABUII U
IIOJINTUKHU B KOHTEKCTE MPaBa Ha OXPaHy 310pOBbsi. MIMEHHO B 3TOM KOHTEKCTE IPHU MOIJIECPKKE
IIOKOMHOTO BepXxoBHOro KOMuUCcapa 1o IIpaBaM 4eJI0BEKa OH IMPUCTYIUI K CBOE MUCCUU BO
Bcemupnyto Toprosyro opranuzanuto (BTO).

B HacrosmeM noknaae NpepuHUMaOTCs MONBITKY NPEACTABUTh JOCTYITHYIO BBOJIHYIO
UH(OPMALIHIO TIO PSITY TEXHUYECKUX BOMPOCOB, HAXOSAIINXCS HA CTHIKE TOPTOBJIM U TpaBa Ha
OXpaHy 3710poBbsi. Bo BBeJleHUU OTpakeHbI HEKOTOPHIE U3 OCHOBHBIX 0COOEHHOCTEN
ucnosp3oBaslierocss CrenuanbHbIM JOKIAAUUKOM MOAX0/a, TAKUE, KaK PUHIIMII
COTIACOBAaHHOCTH IMOJIMTUKU. Bo BBeeHNH Takke pazbacHsAeTcs, 4To CreruaibHbIN JTOKIaIdiK

yJeJIsJ OCHOBHOE BHUMaHUe rocyaapeTam - wieHam BTO, a ve camoit BTO.

B paznene | B 00mux yeprax yka3bIBarOTCS HCTOYHUKHU U cepa TEMaTHUECKOTO OXBaTa
npaBa Ha OXpaHy 3/I0pPOBBS B KOHTEKCTE TOproBiu. B paszzene |l conepxurcs mogdopka
KOHKPETHBIX TOPTOBBIX COIJIAIIEHUH U BOIPOCOB, OTHOCSAIIMXCS K ITpaBy Ha OXPaHy 370POBbSI:
MHTEJJIEKTyallbHask coOcTBeHHOCTH (CormalieHne o TOproBbIM acleKTaM MpaB
unTemiekTyanbHoi cooctBeHHOCTH (TAITMC) 1 3anymienHbie 3a001€BaHus); TOPTOBJISA
yciyramu u ['enepanbHoe cornamienue o Toprosie yciayramu (TATC); ouieHku BO3/IeHCTBUYS;
reHjiepHas mpoOyieMaTHKa U TOProBIIs; TEXHUYECKas MOMOIb; MexaHu3m 0030pa TOProBon
nonutuku (MOTII); u npucoenunstounmecs crpansl. B paznene |l conepxarcs
pPEKOMEH1alluu, IpeHa3HAYE€HHbIE [Tl IIUPOKOI0 Kpyra 3auHTEPECOBAaHHBIX CTOPOH.

B nacrosmem mokaae paccMaTpruBaOTCA COTJIAIICHUA U BOIIPOCHI, KOTOPLIC Hauboee
YacCTo 3aTparuBajivcChb B XO0JA€ NPOBCACHHBIX CHGHI/IaJII)HI)IM JOKJIAAYUKOM HIMPOKHUX

KOHcyHBTaIIHfI. K COXKaJICHUI0, HCXBATKa BPCMCHU HE ITO3BOJIMIIA CHGIII/IaJ'[I)HOMy AOKJIAAYHUKY
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W3YYUTh BCE TOPTOBBIC COTIAMICHUS M BOMPOCHL. CrielMabHBIA JOKIAUYUK HAIEETCS, YTO €T0
JTOKJIaJ] TIOMOXET 00ECIeYUTh JOTIOTHUTEIBHBINA BKJIa/l B PEIICHUE PAa3TMIHBIX BOIPOCOB B ATOU
IITUPOKOM, CJIO)KHON M BaXXHOM 001aCTH MCCIICIOBAHUMN.
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I ntroduction

1 This addendum is the report of the mission of the Special Rapporteur on the right
of everyone to the enjoyment of the highest attainable standard of physical and mental
health on his mission to the World Trade Organization (WTO) from 16 to 23 July 2003
and 27 to 28 August 2003.

2. To commence preparations for the mission, the late High Commissioner for Human
Rights, Sergio de Méllo, wrote to the Director-General of WTO, Dr. Supachai Panitchpakdi,

on 27 March 2003 proposing a visit to the WTO secretariat by the Special Rapporteur. The letter
explained that one of the objectives of the proposed visit was to contribute constructively to the
debate about the right to health and international trade. On 13 May 2003, the Director-General
of WTO confirmed with the High Commissioner that the WTO secretariat had organized a series
of meetings for the Specia Rapporteur with directors of various divisions in the organization.

3. In recognition of the fact that WTO isdriven principally by its member States, the Office
of the United Nations High Commissioner for Human Rights (OHCHR) sent a note verbale to all
WTO member and observer States inviting them to an informal discussion on 17 July 2003 on
the right to health and trade, led by the Special Rapporteur. OHCHR also sent the note verbale
to the regional coordinators of the Bureau of the Commission on Human Rights, to inform
permanent missions to the United Nations Office at Geneva of the informal discussion and to
invite them to attend. The note verbale also noted the willingness of the Special Rapporteur to
meet bilaterally with interested WTO member and observer States, a number of whom responded
by inviting the Special Rapporteur to meet with them. OHCHR also sent an invitation to
non-governmental organizations (NGOs) inviting them to an informal briefing on 23 July 2003.

4. As aresult, the Specia Rapporteur held meetings with () WTO secretariat:
representatives of the Intellectual Property Division, the Trade in Services Division, the Legal
Affairs Division, the Trade and Finance Division, the Trade Policies Review Division and the
Institute for Training and Technical Cooperation; and (b) the Chairpersons of three councils:
H.E. Ambassador Ousmane Camara of Senegal (Chairperson of the Council for Tradein
Services), H.E. Mr. Vanu Gopala Menon of Singapore (TRIPS Council) and H.E. Mr. Carlos
Pérez de Castillo of Uruguay (General Council). He held an informal discussion with WTO
members and observers on 17 July which was attended by some 35 delegates, and bilateral
meetings with WTO members. Brazil, China, the European Commission, Gabon, India, Mexico,
Nigeria, Oman and Switzerland. He also met with representatives of the World Health
Organization (WHO), the World Intellectual Property Organization (WIPO) and the Advisory
Centre on WTO Law, the Acting High Commissioner for Human Rights, Betrand Ramcharan,
and NGOs.

5. Without exception, these multiple meetings were constructive, informative and helpful.
So far as the Special Rapporteur is aware, the discussion of 17 July was one of the first occasions
that WTO members and observers - for the most part trade specialists - had engaged in a
discussion on the right to health. The Special Rapporteur would like to record his deep
appreciation to all those who generously made available their time, knowledge and expertise.
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Selected WTO Agreements and issues

6. Several WTO Agreements, and many trade issues, bear upon the right to health. While
they raise complex and technical matters, this report has to be confined to 10,700 words. Rather
than attempting to address all Agreements and trade issues in this limited space, the report adopts
a selective approach: it focuses on those Agreements and issues that emerged most clearly
during the Special Rapporteur’s consultations. He wishes to emphasize that just because the
report does not address particular Agreements or issues, this does not mean that they are
unimportant in the context of the right to health. He hopes that the omitted Agreements and
issues - particularly the Agreement on Technical Barriersto Trade, the Agreement on Sanitary
and Phytosanitary Measures and WTO dispute settlement - will be subject, in due course, to a
detailed analysis through the prism of the right to health.*

A primary focuson States, rather than WTO

7. For two reasons, the primary focus of this report is on the position of Statesin relation to
selected trade issues and the right to health, rather than the responsibilities under international
human rights law of WTO and its secretariat. First, WTO isprincipally driven by its member
States and, second, international human rights law primarily places obligations on States. Thus,
given constraints of space, it would appear most fruitful to focus on the rel ationship between
States, the right to health and trade. The Special Rapporteur hopes that other opportunities will
arise for consideration of the legal argument that WTO, and its secretariat, themselves have
international human rights responsibilities.

The Millennium Declaration and Millennium Development Goals

8. All States Members of the United Nations - which includes all members of WTO - have
agreed to the framework for development set out in the Millennium Declaration and Millennium
Development Goals. Today, the overarching national and international policy objectiveisthe
reduction of poverty (goal 1). At least four of the eight goals are health related. Elements of a
fifth - developing a global partnership for development (goal 8) - aso bear closely upon the right
to health. Not only al States, but also all members of the “United Nations family”, including the
Bretton Woods institutions, are firmly committed to the realization of the Goals. For his part, the
Director-General of WTO has also affirmed the vital importance of the Goals. Thus, the
realization of all the Millennium Development Goals, including those that are health related,
should be a central objective of al relevant national and international trade rules and policies.

Policy coherence

9. The Special Rapporteur’swork is guided by the fundamental principle that national and
international human rights law, including the right to health, should be consistently and
coherently applied across all relevant national and international policy-making processes,
including those relating to trade. This highlights one of the greatest challenges confronting
international human rights law: the problem of “disconnected” Government. Practice shows
that one part of Government does not necessarily grasp what another part of the same
Government has agreed to do. Increasingly, States recognize thisis a problem and some of them
aretrying to address it by “mainstreaming” human rights.?
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10. In this context, the Special Rapporteur notes the endeavours of WTO, the World Bank
and the International Monetary Fund (IMF) to ensure greater coherence between trade,
development and finance. This powerful trend has far-reaching implications that are beyond this
report. However, the Specia Rapporteur wishes to emphasi ze that enhanced coherence should
not be confined to policies that only deal with trade, development and economics. What is
needed is a coherent approach to the application of a State’ s various national and international
obligations, including those relating to trade, development, economics and human rights.

Therelationship between trade liberalization and international human rights law

11. International human right law takes a position neither for nor against any particular trade
rule or policy, subject to two conditions:® first, the rule or policy in question must, in practice,
actually enhance enjoyment of human rights, including for the disadvantaged and marginal;
second, the process by which the rule or policy is formulated, implemented and monitored must
be consistent with all human rights and democratic principles. Thus, if reliable evidence
confirms that a particular trade policy enhances enjoyment of the right to health, including for
those living in poverty and other disadvantaged groups, and that policy is delivered in away that
is consistent with al human rights and democratic principles, then it isin conformity with
international human rights law. However, if reliable evidence confirms that a particular trade
policy has a negative impact on the enjoyment of the right to health of those living in poverty or
other disadvantaged groups, then the State has an obligation under international human rights
law to revise the relevant policy. This does not necessarily mean that the particular policy hasto
be altogether abandoned - it might mean that it hasto be revised in such away that it beginsto
have a positive impact on the enjoyment of the right to health of those living in poverty and other
disadvantaged groups.

12.  Thisposition has a number of important implications that are examined further in this
report. Among the most important is that international human rights law requires reliable
evidence that a chosen rule or policy is delivering positive right to health outcomes, including for
the disadvantaged. If apolicy is at the planning stage, international human rights require that
reliable assessments be undertaken to anticipate the likely impact of the policy on the enjoyment
of the right to health of those living in poverty and other disadvantaged groups. Thus,
international human rights law promotes rational and rigorous national and international
policy-making that is based upon reliable data. The next section of this report outlines some of
the other characteristics of aright to health approach to trade, such as participation and
accountability.

I. THERIGHT TOHEALTH: AN OVERVIEW IN THE
CONTEXT OF TRADE

13. The numerous consultations that contributed to the Special Rapporteur’s mission tended
to confirm that the right to health is not well understood among some of those working on trade
Issues, just as trade is not well understood among some of those working on human rights. Itis
for this reason that section | outlines the sources and scope of the right to health. The Special
Rapporteur hopes that this section will not only enhance understanding of the right to health, but
also facilitate the further application of that right to all WTO Agreements and trade issues,
including those that it has not been possible to addressin this report.
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A. Sourcesof theright to health: international, regional and national

14. In his preliminary report to the Commission on Human Rights, the Special Rapporteur
outlines the international, regional and domestic sources of the right to health. He also identifies
the numerous recent resolutions of the Commission that affirm, or bear closely upon, the right to
health, as well as international conference outcomes, such as the Millennium Declaration, that
relate to the right to health.*

15. Although the Special Rapporteur will not repeat this survey here, he wishes to emphasize
that the international right to health is afirmly established feature of binding international law.
Adopted in 1946, the Constitution of WHO recognizes the fundamental human right to health.
Two years later, the Universal Declaration of Human Rights laid the foundations for the
international legal framework for the right to health. Since then, the right to health has been
codified in numerous legally binding international and regional human rights treaties. The most
extensive treaty elaboration of the right to health isin the Convention on the Rights of the Child,
which has been ratified by all States, bar two. Further, these binding treaties are beginning to
generate case law and other jurisprudence that shed light on the content of the right to health, and
from which the Special Rapporteur drawsin his preliminary report. Theright to healthisalso
enshrined in numerous national constitutions. over 100 constitutional provisionsinclude the
right to health, the right to health care, or health-related rights such as the right to a healthy
environment. Moreover, in some jurisdictions constitutional provisions on the right to health
have generated significant jurisprudence, such as the recent decision of the Constitutional Court
of South Africain Minister for Health v. Treatment Action Campaign.”

16.  These human rights cases - and numerous other laws and decisions at the international ,
regiona and national levels - confirm the justiciability of theright to health. Of course, several
cases decided by the dispute settlement regime of WTO have considered health-related issues.®
A crucia lega challenge isto maintain consistency between these two related and developing
bodies of jurisprudence.’

B. Thescope of theright to health

17.  Theinternational right to health has normative depth and can make a constructive
contribution to trade rules and policies. Here the Special Rapporteur confines himself to a brief
sketch of the content of the right to health.®

18. Health care and the underlying determinants of health; freedoms and entitlements. The
right to health is an inclusive right, extending not only to timely and appropriate health care,
including access to essential medicines, but also to the underlying determinants of health, such as
access to safe and potable water and adequate sanitation.

19. Theright to health contains both freedoms and entitlements. Freedoms include the right
to be free from discrimination and non-consensual medical treatment. Entitlements include the
right to a system of health protection (i.e. health care and the underlying determinants of health)
that provides equality of opportunity for people to enjoy the highest attainable standard of health.
Theright to health is a broad concept that can be broken down into more specific entitlements,
such as the right to essential medicines.
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20. In short, the right to health can be understood as a right to the enjoyment of avariety of
facilities, goods and services necessary for the realization of the highest attainable standard of
health. Increasingly, health facilities, goods and services are subject to trade rules and policies.
Thus, it is of growing importance to examine the numerous areas where trade and the right to
health converge.

21. Progressive realization; immediate obligations. The full realization of the right to health
is subject to the availability of resources. Since resource constraints cannot be eliminated
overnight, international law expressly allows for the progressive realization of the right to health.
However, progressive realization is subject to various conditions, otherwise pursuit of the right
to health might be constantly postponed, emptying the right of any meaning. For example,
progressive realization means that States have a specific and continuing obligation to move as
expeditiously and effectively as possible towards the full realization of the right to health.

22. Theright to health imposes various other obligations of immediate effect,
notwithstanding resource constraints and progressive realization. These immediate obligations
include the guarantees of non-discrimination and equal treatment, as well as the obligation to
take deliberate, concrete and targeted steps towards the full realization of the right to health, such
as the preparation of a national public health strategy and plan of action. Theright to health also
includes obligations to ensure the satisfaction of, at the very least, minimum essential levels of
health care and the underlying determinants of health.

23.  Theprogressive realization of the right to health, and trade rules and policies, relate to
each other in several ways. First, trade has the potential to increase resources and thus to
contribute to the progressive realization of the right to health. Second, if trade generates more
resources, they have to be allocated in such away that they do, in practice, contribute to the
progressive realization of the right to health for all; a national health strategy and plan of action
can help to ensure that the necessary allocations occur. Third, the effect of trade on the
progressive realization of the right to health depends upon the trade rules chosen: different
forms, pacing and sequencing of trade liberalization have different effects on progressive
realization. Theright to health requires that the form, pacing and sequencing of trade
liberalization be conducive to the progressive realization of the right to health. Fourth, it is
axiomatic that a State establishes effective and transparent mechanisms to monitor whether or
not the selected trade (and other) policies are progressively realizing the right to health.

24, In summary, progressive realization of the right to health, and the immediate obligations
towhich it is subject, place reasonable conditions on the trade rules and policies that may be
chosen. These conditions are designed to ensure that the selected trade rules and policies
actually deliver positive right to health outcomes for all.

25. Non-discrimination and equal treatment. Non-discrimination and equal treatment are
among the most critical components of the right to health. International human rights law
proscribes any discrimination in access to health care, and the underlying determinants of health,
on the internationally prohibited grounds, such as sex, race and social origin, that has the
intention or effect of impairing the equal enjoyment of the right to health. The Specia
Rapporteur highlights the word “effect”: even an unintended discriminatory effect may bein
breach of international human rights law. In the present context thisis very important, because
trade rules and policies can unintentionally have different impacts on different groups, including
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men and women, and these impacts can extend to differential access to health and health-related
services. Theright to health requires that the differential impact of trade rules and policies be
monitored and, where necessary, appropriate policy adjustments made.

26.  The principle of non-discrimination is also an important component of international trade
law. While there are some similarities between the trade and human rights principles of
non-discrimination, they are also different in scope and application. The human rights principle
has been intimated above: it reflects a particular preoccupation with those who are
disadvantaged, vulnerable and living in poverty. On the other hand, the trade principle of
non-discrimination is primarily designed to reduce trade protectionism and to ensure that a
Government’ s policies to regulate international commercia transactions apply regardless of the
origins of the goods, services or service supplier.’

27. Participation. The human right to participate in the conduct of public affairsis
inextricably linked to fundamental democratic principles. Fulfilment of this right includes more
than free and fair elections, and extends to the active and informed participation of individuals
and communities in decision-making that affects them. Thus, the right to participate should
inform the formulation of both trade and right to health policies.

28. International assistance and cooperation. States have an obligation to take steps,
individually and through international assistance and cooperation, towards the full realization of
theright to health. Importantly, international assistance and cooperation should not be
understood as encompassing only financial and technical assistance: it aso includes a
responsibility to work actively towards equitable multilateral trading, investment and financial
systems that are conducive to the elimination of poverty and the realization of the right to health.
For example, States should respect the enjoyment of the right to health in other jurisdictions, and
ensure that no international trade agreement or policy adversely impacts upon the right to health
in those other countries. They should also ensure that their representatives to international
organizations, including WTO, take due account of the right to health, as well as the obligation
of international assistance and cooperation, in all policy-making matters.

29. The human rights concept of international assistance and cooperation reinforces WTO
members’ commitment to technical assistance and capacity-building which, especialy since
Doha, isacrucial feature of the responsibilities of WHO.

30. Responsibilities of all actors. While States have primary responsibility for the realization
of international human rights, all actorsin society - individuas, local communities,
intergovernmental and non-governmental organizations, health professionals, private businesses
and so on - have responsibilities regarding the realization of the right to health.

31 Accountability. Like any other human right, the right to health is almost meaningless if
unaccompanied by mechanisms of accountability. From the right to health springs duties - and
in relation to these duties there must be transparent, effective and accessi ble mechanisms of
accountability. Accountability mechanisms come in many forms, perhaps the most well-known
being judicial (e.g. judicial review of executive acts) and political (e.g. parliamentary processes).
But there are other forms of accountability, such as quasi-judicial devices (e.g. health ombuds)
and administrative arrangements (e.g. the preparation and publication of right to health impact
assessments). The form and mix of right to health accountability mechanisms will vary from one
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State to another - but together they have to provide transparent, effective and accessible
accountability. Given that non-State actors have responsibilitiesin relation to the realization of
the right to health, accountability mechanisms are needed in relation to both States and other
actors whose actions bear upon enjoyment of the right to health. Accountability depends upon
sound monitoring. The primary purpose of monitoring and accountability mechanismsisto
ensure that timely adjustments are made to national and international trade (and other) policies
when reliable evidence shows that they are not delivering outcomes consistent with the
international right to health.

32. It is because aright to health approach to trade requires transparent, effective and

accessi ble mechanisms of monitoring and accountability that this report considers impact
assessments and the Trade Policy Review Mechanism (TPRM). Of course, these monitoring and
accountability mechanisms are not sufficient. Nonetheless, they may constitute two modest but
practical ways to enhance monitoring and accountability in relation to trade and the right to
health.

C. Theright to health: two analytical frameworks

33. In recent years, the human rights community has developed ana ytical frameworks or
tools that are designed to deepen our understanding of human rights, including the right to
health. In the context of trade, this section outlines two of these complementary frameworks, the
first being especially relevant to policy analysis.

Availability, accessibility and good quality

34. Theright to health requires that health facilities, goods and services shall be available,
accessible and of good quality.® By way of illustration, in the following paragraphs, this
framework is briefly applied to an issue that is both an element of the right to health and a
feature of contemporary trade: access to essential medicines.

35. Available: the State hasto do al it reasonably can to make an essential medicine
availablein itsjurisdiction e.g. by using, where appropriate, the TRIPS flexibilities, such as
compulsory licences and parallel imports.

36.  Accessible: however, making the essential medicine available in the jurisdiction is not
enough. The medicine might be available in a State, but only in the urban centres, not the rural
areas; or only to some ethnic groups, not others; or only to the rich, not those living in poverty;
or only to people without disabilities; and so on. Thus, the State hasto do all it reasonably can to
ensure that the essential drug is not only available in the jurisdiction, but accessible to all.

37. Access has at |east four dimensions:

@ Non-discrimination. The essential medicine must be accessibleto al, in law and
fact, without discrimination on any of the internationally prohibited grounds, such as sex, race
and social origin. For example, delivery mechanisms will be needed to reach disadvantaged
groups, such as women, minorities, indigenous peoples, slum-dwellers and labour migrants,

(b) Physical access. The essential medicine must be accessiblein all parts of the
country, including rural areas. For example, mobile clinics might be needed,;
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(© Economic accessibility. Whether publicly or privately provided, the essential
medicine must be affordable to all, not just the well-off. Clearly, the affordability of essential
medicines raises crucial issues, such as drug pricing, compulsory licences, parallel importing,
and the reduction of import duties,

(d) Information. Accurate public health-related information must be accessibleto all,
including information regarding the essential medicine.

38. Quality: making the essential medicine available and accessible is not enough. It could
be available and accessible in ajurisdiction, but of poor quality e.g. counterfeit, contaminated or
sub-standard. Sometimes drugs, rejected in the North because they have passed their expiry
date, are sold in the South. Thus, States need to have in place a basic system for monitoring
essential drug quality.

Respect, protect and fulfil

39.  Whilethe analytical framework outlined above is especially relevant to policy analysis,
the framework of respect, protect and fulfil is more suited to legal analysis.

40. The duty to respect requires States to refrain from interfering, directly or indirectly, with
the enjoyment of the right to health. Thus, a State should not market unsafe drugs or unlawfully
pollute the environment from State-owned facilities. The duty to protect requires States to take
measures that prevent third parties from interfering with the right to health. Thus, a Stateis
obliged to regulate health service provision with aview to eliminating the marketing of unsafe
drugs and reducing professional malpractice. It isalso obliged to ensure that a privatized health
sector enhances the realization of the right to health of all, including those living in poverty. The
obligation to fulfil requires States to adopt appropriate legislative, administrative, budgetary,
judicial, promotional and other measures towards the full realization of the right to health. This
includes the residual obligation to provide the various elements of the right, such as accessto an
essential medicine, when an individual or group, for reasons beyond its control, is unable to
enjoy that element itself by the means at its disposal.

[I. A SELECTION OF TRADE ISSUESAND THE RIGHT TO HEALTH
A. Intellectual property and accessto medicines
1. The TRIPS Agreement

41. The Agreement on Trade-Related Aspects of Intellectual Property Rights (the TRIPS
Agreement) is the most comprehensive multilateral agreement that sets detailed minimum
standards for the protection and enforcement of intellectual property rights. The forms of
intellectual property protection covered by the TRIPS Agreement most relevant to the enjoyment
of the right to health include patent protection (over new medical processes and products such as
pharmaceuticals), trademarks (covering signs distinguishing medical goods and services as
coming from a particular trader), and the protection of undisclosed data (in particular test data).
For example, patent protection of a pharmaceutical allows the intellectual property right holder
to exclude competitors from certain acts, including reproducing and selling the drug for a
minimum period of 20 years. This period of exclusion theoretically allows the right holder to
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recoup some of the costsinvolved in medical research. Apart from establishing minimum
standards for various forms of intellectual property protection, the Agreement also allows WTO
member States to adopt measures to protect public health and nutrition, and to protect against the
abuse of intellectual property rightsin certain cases. The Agreement makes disputes between
WTO members concerning respect for the minimum standards subject to the WTO dispute
settlement procedures.

42. Intellectual property protection can affect the enjoyment of the right to health, and related
human rights, in anumber of ways. Importantly, intellectual property protection can affect
medical research and this can bear upon access to medicines. For example, patent protection can
promote medical research by helping the pharmaceutical industry shoulder the costs of testing,
developing and approving drugs. However, the commercial motivation of intellectual property
rights encourages research, first and foremost, towards “ profitable” diseases, while diseases that
predominantly affect people in poor countries - such asriver blindness - remain
under-researched. Thisreport returns to this issue under “Neglected diseases’ below. Further,
intellectual property rights may affect the use of traditional medicines such as those of
indigenous peoples. While existing intellectual property protection can promote the health
innovations of indigenous and local communities, the particular nature of this knowledge and the
knowledge holders might require significant amendment to be made to intellectual legislation for
protection to be comprehensive. Further, some traditional medicines have been appropriated,
adapted and patented with little or no compensation to the original knowledge holders and
without their prior consent, which raises questions for both the right to health and cultural rights.

43. The exclusion of competitors as aresult of the grant of a patent can also be used by
patent holders as atool to increase the price of pharmaceuticals. High prices can exclude some
sections of the population, particularly poor people, from accessing medicines. Given that the
right to health includes an obligation on States to provide affordable essential medicines
according to the WHO essential drugs list, intellectual property protection can lead to negative
effects on the enjoyment of the right to health. In other words, in some cases intellectual
property protection can reduce the economic accessibility of essential medicines. The TRIPS
Agreement includes some flexibility in such circumstances by permitting WTO membersto
authorize third parties to work a patent (i.e. manufacture and sell pharmaceuticals at alower
price) without the authorization of the patent holder, subject to certain limitations including
payment of areasonable fee. Nonetheless, such flexibilities are, in redlity, only availableto
those WTO members that have a domestic pharmaceutical manufacturing capacity.

Article 31 (f) of the TRIPS Agreement allows unauthorized working of the patent where saleis
dominant locally. Thus, poorer countries without adequate manufacturing capacity might not be
able to benefit from these flexibilities. The Special Rapporteur welcomes the Decision on
Implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public
Health (August 2003) allowing countries producing generic copies of patented drugs under
compulsory licence to export drugs to countries with no or little drug manufacturing capacity.
The Special Rapporteur notes that the protracted negotiations that led to this Decision should
have been informed by the human rights responsibility of rich States to engage in international
assistance and cooperation in relation to the right to health. The Special Rapporteur underlines
that the effectiveness of the Decision will depend on the extent to which it actually does lead to
increased access to medicines for the poor.
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2. Neglected diseases

44, In his preliminary report, the Special Rapporteur stressed that neglected diseases and
very neglected diseases are human rightsissues. In particular, very neglected diseases - those
diseases overwhelmingly or exclusively occurring in developing countries, such as river
blindness and sleeping sickness - receive little research and development, and very little
commercially-based research and development in wealthy countries. The possibility of
recouping research and development costs by excluding competition from the market through the
use of intellectual property rights assumes that there is a market for new medicinesin the first
place. The fact that very neglected diseases are suffered overwhelmingly by poor people in poor
countries underlines that there is no or little market potential for medicines fighting these
diseases, simply because the sufferers are unable to pay. Intellectual property protection does
not provide an incentive to invest in research and development in relation to very neglected
diseases. Given that the adoption of the TRIPS Agreement has brought incentives for medical
research squarely on the trade agenda, the question of the enjoyment of the right to health of
people suffering from neglected diseases has now also become a trade issue.

45.  The Special Rapporteur met with representatives of the United Nations Development
Programme (UNDP)/World Bank/WHO Special Programme for Research and Training in
Tropical Diseases (TDR) to discuss these issues. Since his mission, the Special Rapporteur has
embarked on research for TDR that examines the human rights dimensions of neglected diseases.
These dimensions include: discrimination, the availability and accessibility of essential
medicines, the right to enjoy the benefits of scientific progress, and international assistance and
cooperation. The Special Rapporteur will provide the Commission on Human Rights and/or
General Assembly with areport on this research as soon as possible.

B. Tradein servicesand GATS

46. Trade in services can occur through a number of recognized “modes’ of supply. Each of
these supply “modes” are relevant to the delivery of health and health-related services, and thus
to theright to health. For example:

@ Cross-border supply (mode 1): the supply of a service across a border where both
the service providers and the consumer do not leave their respective countries, e.g. offering
telemedicine services over the Internet;

(b) Consumption abroad (mode 2): the consumption of a service in one country by a
consumer from another country, e.g. aThai patient travelling to Cubato receive specialized
treatment;

(© Commercial presence (mode 3): aservice supplier offering a service in another
country through, for example, a subsidiary, e.g. a Singapore corporation investing in hospital
services in Malaysiathrough asubsidiary;

(d) Presence of natural persons (mode 4): people temporarily entering another
country in order to provide a service, e.g. aFilipino nurse offering nursing servicesin France for
alimited period.
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47. The liberalization of trade in services across each of these “modes’ of service supply
opens the health sector to higher levels of international competition. The effect of the
liberalization of these “modes’ of service supply on health and health-related services will
depend on the specific nature of a country’s national health system, the regulatory environment,
the Government’ s policies and the level of development and infrastructure of the country. While
accepting that increased trade in health services could increase avail able resources and improve
the state of health care in some cases, it could also lead to regressions in enjoyment of the right
to health. For example, increasing opportunities for telemedicine (mode 1), attracting wealthy
overseas patients for specialized surgery (mode 2), or increasing foreign direct investment in
health services (mode 3) might provide needed resources to improve health infrastructures - yet it
might also gear health provision towards wealthy local and foreign patients, leading to atwo-tier
health system that caters to the healthy and wealthy rather than the poor and sick. At times, the
public health system can also neglect the poor and people traditionally suffering from
discrimination and social injustice; however, in the experience of the Special Rapporteur, these
issues are highlighted in the case of higher levels of private participation in services provision.

48. A two-tier system could lead to specialized surgery responding to profitable areas (for
example, elective surgery); “cream skimming”, where services are provided to those who can
pay more but need less; the “brain drain”, with health-care professionals moving towards the
higher paying private sector focused on patients who can pay, and possibly diverting resources
from rural and primary health care towards specialized centres.** Thus, whileincreased tradein
services might lead to an improvement in health services for some, it could also generate
increased discrimination in the provision of health services - particularly discrimination on the
basis of socia status - and awithdrawal of resources from the poor towards the wealthy.

49. Thisisthe situation that a human rights approach to trade in services can help to avoid.
While some trade and development theorists accept that there will be some “losers’ in the
process of trade liberalization and development, but this can be justified through overal gainsto
welfare,** a human rights approach focuses on protecting the rights of all, particularly the
potential “losers’, and seeksto design policies accordingly. The right to health requires that
health facilities, goods and services shall be accessible and of good quality. If increased trade in
services wereto lead to areduction in rura primary health care, or reduced access for the poor
because of user-fees, prima facie this would be inconsistent with the right to health. Equally, if
increased trade in services were to lead to substandard health facilities, goods and services, this
too would primafacie be inconsistent with the right to health.

50. The General Agreement on Trade in Services (GATY) isthe first multilateral agreement
governing all forms of international trade in services. GATS coverstrade in al services, with a
few exceptions, and it seeksto establish amultilateral framework of principles and rules for trade
in services with aview to the progressive liberalization and expansion of thistrade. GATS
breaks down trade in services in the four different “modes’ of service supply outlined above.

51. General obligations under GATS - such as the most favoured nation principle, ™
promotion of transparency in relation to laws and regul ations that affect trade in services, and
assurances that regulations affecting trade in services are applied in a reasonabl e, objective and
impartial manner - apply to al trade in services within the scope of the Agreement. However,
WTO members also make specific commitments setting out the extent to which they grant
market access and national treatment* in relation to services trade with other WTO members.
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Each country may make commitments - set out in a country-specific schedule - over 11 service
sectors, including health. Commitments may be made across the four modes of service supply
outlined above. Thus, each WTO member may commit to the liberalization of trade in services
according to the pace it deems appropriate and on the basis of negotiations with other WTO
members. Those commitments are, however, subject to further rounds of negotiations to achieve
higher levels of market access.™® The Special Rapporteur notes that commitments and requests
for further commitments in the area of health services remain relatively low at the moment.

52. Once a commitment is made, WTO members undertake to introduce no new market
access and national treatment restrictions unless those restrictions fall within the general
exceptions allowed under GATS.*® A WTO member may only modify or withdraw a
commitment after three years and the WTO member will have to enter into negotiations for
compensatory adjustments with any country affected by the modification or withdrawal if
requested to do so. The Special Rapporteur questions the appropriateness of the requirement of
compensatory adjustments if a decision to modify or withdraw a commitment is linked to the
existence of a negative impact on the enjoyment of the right to health. The Special Rapporteur
emphasi zes the importance of a WTO member undertaking a right to health impact assessment
before making a commitment to open up the health service sector to international competition.
In thisway, the WTO member can decide on the correct form, pace and sequence of trade
liberalization according to national needs and consistent with the right to health.

C. Impact assessments

53. During his mission, the Special Rapporteur found wide support for the general notion of
human rights or right to health assessments of trade rules and policies. While adetailed
methodology for aright to health impact assessment of trade-related policies has not yet been
developed, broadly speaking such an assessment involves a transparent consideration of the
likely impact of trade rules and policies on the enjoyment of the right to health and related
human rights, undertaken through a participatory process with concerned individuals and groups.
Such assessments should have a gender perspective and consider the real and potential effects of
the proposed policy on disadvantaged and vulnerable groups. The right to health analytical
frameworks outlined in section | might provide a useful way of approaching right to health
assessments. Thus, the assessment might consider the likely impact of the policy on the
availability, accessibility (in its various forms) and quality of health goods, facilities and
services. In someinstances, assessments will be needed at three different stages: before, during
and after the introduction of the policy or rule. It should be noted that article XI1X of GATS
mandates the Council for Trade in Services to carry out an assessment of trade in services.

54, On the question of who should carry out assessments, clearly national Governments
could play acentral role. However, some interlocutors noted the lack of national resources to
undertake such studies, which raises the question of both technical assistance and
capacity-building (in the WTO context) and international assistance and cooperation (in the
human rights context). One possibility isfor United Nations country teams to give assistance to
national Governments in undertaking human rights impact assessments of trade-related policies.

55. While right to health assessments at the national level are important, the Special
Rapporteur recognizes the need to prepare international assessments that provide the global
context, or “big picture”. An assessment at the international level could help identify in which
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health aspects (essentia drugs, the movement of health professionals, water services, etc.), and in
which geographical subregions, the international trading regime is leading to improvements and
where there are challenges. Read together, national and international assessments could help to
identify where international cooperation and assistance is most needed to ensure that the
international trading system promotes respect for the right to health in al parts of the world on
an equitable basis.

56. Any modern policy maker, unless purely driven by ideology, will wish to consider, ina
balanced, objective and rational manner, the likely impact of a proposed new policy, especially
on those living in poverty. Too often, ill-considered policies have had disastrous consequences,
especially for the poor, who are often left out of policy-making processes even when they are
among those most affected. Right to health impact assessments are an aid to equitable, inclusive,
robust and sustainable policy-making.

D. Gender and trade

57. Gender mainstreaming in trade policy - both in making and applying trade rules -
requires urgent attention.'” For various reasons, trade policies and rules can have different
implications for men and women. Women and men often have different access to ownership and
control of capital, land and other productive resources; this may mean that an apparently neutral
trade measure has a different impact on men and women, and this may affect the enjoyment of
human rights, including the right to health. For example:

€)) Whether from water-borne diseases or from HIV/AIDS, women often face a
disproportionate burden caring for sick family members, reducing their participation in the paid
labour force. Trade policies and rules promoting greater access to affordable medicines could
have particularly positive outcomes for women, notably with regard to preventing
mother-to-child transmission of HIV;

(b) Market access opportunities provided under mode 4 in GATS (movement of
natural persons) can affect women and men differently because women constitute alarge
proportion of health-care personnel. For example, mode 4 liberalization might have a
disproportionately positive effect on women health workersin sending countries: more nurses
may be able to find short-term employment in countries that have undertaken commitmentsin
thisarea. However, this may mask structural inadequaciesin the receiving country, such as low
wages that fail to attract receiving country nationals - and the flow of health workers out of the
sending country may have a negative impact on health services in that jurisdiction;

(© In many States, women and girls have primary responsibility for fetching water.
In these countries, if the liberalization of water services improves or hinders physical accessto
water, then women and girls will be affected disproportionately.

58.  Asia-Pacific Economic Cooperation established a Gender Focal Point Network in 2003 to
encourage consideration of gender issues within the organization. At the international level, the
Special Rapporteur notes the Inter-Agency Task Force on Gender and Trade led by the

United Nations Conference on Trade and Development (UNCTAD), and he welcomes the

round table on gender equality, trade and development that was sponsored by the Government of
Canadain Cancun, Mexico, in September 2003. The Specia Rapporteur also welcomes the
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interest of the WTO Director-General, delegates and staff who participated in a session on
women and trade in June 2003 - the first meeting of itskind in aWTO symposium.®

E. Technical assistance

59. The WTO secretariat undertakes technical cooperation and capacity-building activities to
assist developing countries in their efforts to implement WTO rules and procedures. At Doha
in 2001, Ministers decided that technical assistance and capacity-building were core elements of
the development dimension of the multilateral trading system - in particular to promote more
effective participation in trade negotiations, implementation of WTO Agreements and the
formulation of trade-related policy - and they made various commitments that members revised
in December 2002. Since then, WTO has significantly increased its focus on - and funds
available for - technical assistance and capacity-building. For example, the WTO secretariat
works closely with officials from UNCTAD and the International Trade Centre (ITC) through
the Joint Integrated Technical Assistance Programme to help African country partners benefit
from the multilateral trading system. WTO, together with the World Bank, IMF, UNDP,
UNCTAD and ITC, participates in the Integrated Framework for Trade-Related Technical
Assistance (IF) which is designed to assist the least developed countries (LDCs) in developing
the necessary analytical and policy framework for mainstreaming trade into national
development strategies.

60. A State’ s human rights commitment to international assistance and cooperation resonates
with aWTO member’s commitment to technical assistance and capacity-building in the context
of trade. These are two mutually reinforcing international commitments.

61. Technical assistance in the area of trade is a possible vehicle for ensuring that
progressive liberalization of trade is conducive to the progressive realization of the right to
health. Thisisnot to say that international organizations providing assistance in the area of trade
should give technical assistance on human rights. The United Nations has its own technical
assistance programme in thisregard. However, it isimportant that technical assistancein one
areatake into account States obligationsin other areas, including the right to health.

62. During discussions, several interlocutors claimed that WIPO had been giving “TRIPS
plus’ technical assistance to developing countries, e.g. assisting States draft patent laws that do
not fully take into account the flexibilities in the TRIPS Agreement. The Specia Rapporteur
also notes that such concerns have been raised independently by civil society.’® Subsequently, a
representative of WIPO provided information on its activities in the area of cooperation for
development, including advisory services on intellectual property strategies, technical assistance
in modernizing intellectual property infrastructure, and so on. WIPO is aso engaged in joint
technical cooperation activities with WTO. WIPO explained that it provided advice on
flexibilitiesin the TRIPS Agreement, but that it did not have a mandate to interpret that
Agreement. WIPO also highlighted that its technical assistance programme responds to requests
from developing countries and that it provides advice on options available under the TRIPS
Agreement, but that it left experts at the national level to decide which option(s) to implement.

63. In any event, the Special Rapporteur highlights the importance of flexibilitiesin WTO
Agreements as potential means of promoting the right to health, while at the same time
implementing trade rules. States may specifically request technical assistance to enable them to
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use those flexibilities that are legitimately available to them. Also, since impact assessments
have a crucial role to play in the formulation and implementation of equitable trade and health
policies, States may request joint UN-WTO technical assistance so that they have the capacity to
prepare right to health impact assessments. Further, technical assistance could be requested to
help a State ensure consistency between its trade and right to health law. Finally, technical
assistance could be requested to help a State identify and establish devices that enhance its policy
coherence in relation to trade, health and human rights.

F. Trade Policy Review

64.  WTO members undertake periodic peer reviews of individual member’ s trade policies
through the Trade Policy Review Mechanism (TPRM). Members established TPRM to facilitate
the smooth functioning of the multilateral trading system by, inter alia, improving the quality of
public and intergovernmental debate on WTO obligations and the general impact of trade
policies. All WTO members are subject to review under TPRM, although the frequency of
review depends on the share of world trade of the member under review. The review, while
undertaken by WTO membersin the Trade Policy Review Body, is conducted on the basis of a
report provided by the member under review and areport prepared by the WTO secretariat,
which isusually prepared after a country mission. The reports generally contain information on
the trade policies and practices of the member. Importantly, the mandate of TPRM specifies that
the review should take place against the background of the wider economic and developmental
needs, policies and objectives of the member concerned. Such a reference suggests that health
considerations could be raised as part of the wider economic and devel opmental needs, policies
and objectives of aWTO member. On the basis of discussions held during the mission, the
Specia Rapporteur notes that, to date, health considerations have not been systematically
included within the review.

65. In the introduction to the present report, the Special Rapporteur emphasizes the problem
of “disconnected” Government and the challenge of policy coherence. Policy coherenceis
difficult to achieve: it demands high-level political commitment and the introduction of avariety
of processes and arrangements. The Special Rapporteur suggests that TPRM is one of the
devices that could and should, in his opinion, be used to enhance policy coherence in relation to
trade and health.

G. Acceding countries

66. A question of serious concern relates to the level of commitments to trade liberalization
undertaken by acceding countriesto WTO. As part of the process of accession, would-be WTO
members enter into negotiations with existing WTO members to discuss their nationa trade
policies and the level of commitments to trade liberalization they will undertake before they
become members of the organization. Interlocutors referred the Special Rapporteur to a recent
publication of the Commonwealth Secretariat which concluded that “the process of accession to
the WTO is fundamentally flawed” .

67. First, acceding countries have sometimes accepted demands that are not required under
WTO Agreements - known as “WTO plus’ - or have foregone benefits or rightsincluded in
WTO Agreements - known as “WTO minus’. WHO regards“ TRIPS plus’ as “a non-technical
term which refersto efforts to extend patent life beyond the 20-year TRIPS minimum,; limit



E/CN.4/2004/49/Add.1
page 20

compulsory licensing in ways not required by TRIPS; and limit exceptions which facilitate
prompt introduction of generics’.? Theterm “TRIPS plus’ is also used to refer to situations
where countries implement TRIPS-consistent legisation before they are obliged to do so. The
use of trade pressure to impose “ TRIPS plus’-style intellectual property legislation could lead
member States to implement intellectual property standards that do not take into account the
safeguards and flexibilities included under the TRIPS Agreement, which in turn could constrain
States from implementing intellectual property systems that provide adequate policy space for
the promotion of the right to health.

68. Second, the process of accession negotiations sometimes |eads to demands from stronger
WTO members for acceding countries to undertake greater commitments than those made by
WTO members of asimilar developmental status. The Commonwealth Secretariat study
compared commitments to the liberalization of trade in services under GATS made by acceding
countries as opposed to those of existing WTO members, and concluded that “at each level of
services sectoral classification, the commitments made by acceding countries were far larger
than those made by WTO Members’.?? Third, the Special Rapporteur is concerned about the
situation of recently acceding countries that are under pressure to undertake further commitments
to trade liberalization in the current round of trade negotiations launched at Doha while they are
still implementing and adjusting to the commitments they undertook during the accession
process.

69. The Special Rapporteur reiterates his opinion that international human rights law is
neither for nor against any particular trade rule or policy, subject to two conditions.”® However,
he is concerned that pressure in trade negotiations, particularly when exercised by stronger
trading partners over smaller acceding countries, might lead to unsustainable commitments to
trade liberalization that, in practice, diminish States capacity to realize the right to health.
Powerful States have a human rights responsibility of international assistance and cooperation in
relation to the right to health which means, inter alia, that they should respect the obligation of an
acceding State to realize the right to health of individualsin itsjurisdiction. In other words,
during accession negotiations, the various human rights responsibilities of all parties should be
kept in mind. At root, human rights remain a check against the possible misuse of power.

1. RECOMMENDATIONS

70. The main aim of the Special Rapporteur’s mission was modest: to enhancethe
quality of dialogue between the human rights/right to health and trade communities. The
Special Rapporteur hopesthat the mission and report will help to establish a secure
foundation on which others can build. He remainsready to continue discussionswith all
interested parties and proposes to keep these issues under review.

General recommendation

71. The Special Rapporteur strongly recommends that dialogue between the human
rights/right to health and trade communities be not only deepened, but extended to include
the numer ous Agreements and issues that space and time did not permit the Special
Rapporteur to consider. Thisdialogue should be supported by research on issues such as
therelationship between international human rightslaw and trade law.
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The Commission on Human Rights

72. Designing a methodology for right to health impact assessments. The Special
Rapporteur recommendsthat urgent attention be given to the development of a
methodology for right to health impact assessmentsin the context of trade.

73. A report on the human rights implications of the Agreement on Technical Barriersto
Trade (TBT) and the Agreement on Sanitary and Phytosanitary Measures (SPS). The
Commission could consider requesting areport on the human rightsimplications of TBT
and SPS.

74. A report on technical assistance. The Commission could consider requesting a
report on how thetechnical assistance provided by OHCHR, WTO, WHO and WIPO
could ensurethat the progressive liberalization of tradeis most conducivetothe
progressiverealization of theright to health.

75. A report on the relationship between trade, poverty and human rights. The
Commission could consider requesting areport on the relationship between contemporary
poverty reduction strategies, trade liberalization and the enjoyment of human rights,
including theright to health.

76. Establishing guidelines on trade issues for treaty bodies. The Commission could
consider requesting the preparation of guidelinesto assist treaty bodiesto raise pertinent
tradeissuesin the periodic reporting process.

Special rapporteurs

77. In appropriate cases, special rapporteursand other Charter-based independent
human rights experts, when carrying out their responsibilities such as country missions,
should consider the impact of trade policies and ruleson human rights, including theright
to health.

Treaty bodies

78. United Nations human rightstreaty bodies should give due attention to trade
policiesand rulesin the discharge of their responsibilities, including their examination of
State party reportsand the preparation of general comments and recommendations.

WTO members

79. Promoting policy coherence. States should establish effective mechanismswithin
government that enhance policy coher ence between health, human rightsand trade. When
formulating their trade policies, all States must take into account their national and
international human rights obligations, including those relating to the right to health.
Developed States must take into account their human rightsresponsibility of international
assistance and cooper ation.

80. Right to health impact assessments. If a State choosesto engagein trade
liberalization in those ar eas that impact upon theright to health, then it should select the
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form, pacing and sequencing of liberalization that ismost conduciveto the progressive
realization of theright to health for all, including those living in poverty and other
disadvantaged groups. Theform, pacing and sequencing of liberalization should be
selected on the basis of right to health impact assessments.

81. Promoting access to affordable drugs. Several provisionsin the TRIPS Agreement,
such asarticle 31 (compulsory licensing), have significant potential for the protection of the
publicinterest in areas bearing upon theright to health. The Special Rapporteur
encourages WTO member Statesto place these provisionsin national legislation as a way
of safeguarding aspects of theright to health.

82. Promoting intellectual property legislation consistent with human rights obligations.
The Special Rapporteur recommends that States be cautious about enacting “ TRIPS plus’
legislation without first under standing the impact of such legislation on the protection of
human rights, including theright to health. Equally, wealthy countries should not pressure
a developing country to implement “ TRIPS plus’ legislation, unlessreliable evidence
confirmsthat such legislation will enhance enjoyment of theright to health in the
developing country.

83. Trade Policy Review Mechanism. When a member isunder review, its Ministry of
Health should prepare a paper, if necessary with appropriate technical support from
WHO, on the key trade and health issuesin that country. Thispaper should befed into the
TPRM process, aswell as providing the basisfor a discussion between the Ministries of
Health and Trade. Generally, WTO and WHO should deepen their discussions and

cooper ation on theseissues. For example, WHO should beinvited to join the country
mission which isundertaken as part of the TPRM process.

84. Request for technical assistancein the context of theright to health. In the context of
the Integrated Framework, a member’s Ministry of Health should prepare a paper, with
appropriate support from WHO, on the country’ stechnical assistance and
capacity-building requirementsin relation to trade and health. For example, the paper
could consider whether the member requiresadvice and draft legislation on the TRIPS
flexibilities. In appropriate cases, this paper might be arevised version of the TPRM paper
signalled in the preceding paragraph.

85. I nternational responsibilitiesin accession negotiations. Consistent with the human
rights concept of international assistance and cooper ation, acceding States should not be
placed under undue pressure from more power ful Statesto enter into commitments that
are“TRIPSplus’ or “WTO plus’. Also, an acceding country, with technical assistance
where appropriate, should make use of right to health impact assessments before
identifying the most appropriate commitmentsfor its particular context.
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International organizations

86. Respect for members human rights obligations. International or ganizations must be
respectful of members' national and international human rights obligations. The
organizations' various policy initiatives - commissions, resear ch projects, etc. - should take
into account therelevant human rights obligations of their members. Organizations should
take stepsto ensurethat their secretariats under stand the main features of human rights
law.

87. Mainstreaming a gender perspective. 1n making or applying trade policies or rules at
the national or international level, the Special Rapporteur underlinesthat it isimportant to
includewomen in, and ensure a gender per spective on, these processes. Herecommends
training on the gender analysis of trade rules and flows, and in methods of collecting
sex-disaggregated trade and trade-related data. Further, herecommendsthat the
UNCTAD-led Inter-Agency Task Force on Gender and Trade (or one of its member

or ganizations) convene a conference to examine the actual and potential

gender -differentiated impact of trade liberalization. The conference might also consider
the most useful role that WTO, and other organizations, could play in gender and trade
issues.

88. Promoting the use of flexibilitiesin trade rules through technical cooperation. The
Special Rapporteur encouragesWTO, WIPO and WHO to include advice on TRIPS
flexibilitiesin their technical assistance programmes.

89. Effective measures to address the human rights problem of neglected diseases. The
Special Rapporteur recommendsthat all parties, especially States and inter gover nmental
organizations, urgently endeavour to identify effective and sustainable measuresto address
the serious human rights problem of neglected diseases.

Civil society

90.  The Special Rapporteur recommendsthat civil society, while campaigning for the
integration of theright to health into all national and inter national policy-making
processesthat relateto trade, give particular attention to the development of participatory
mechanisms (especially for the poor), right to health impact assessments, and effective
accountability mechanisms.
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Notes

! The Specia Rapporteur recommends the High Commissioner’s reports on: TRIPS
(E/CN.4/Sub.2/2001/13), agriculture (E/CN.4/2002/54), GATS (E/CN.4/Sub.2/2002/9),
investment (E/CN.4/Sub.2/2003/9), and non-discrimination (E/CN.4/2004/40).

2 Some NGOs are also encouraging States to integrate human rights into their trade, economics
and development policies, e.g. 3D-Trade, Human Rights, Equitable Economy. See
www.3dthree.org.

% This position has also been adopted by the Committee on Economic, Social and Cultural
Rightsin general comment No. 3, paragraph 8, and in the Limburg Principles on the
Implementation of the International Covenant on Economic, Social and Cultural Rights,

paragraph 6.
* Preliminary report of the Special Rapporteur, (E/CN.4/2003/58, paras. 10-21).
® Constitutional Court of South Africa, case CCT 8/02, paragraph 135 (2) ().

® Seee.g. Appellate Body Report, EC - Measures Affecting Meat and Meat Products
(Hormones), WT/DS26/AB/R, WT/DS48/AB/R; Appellate Body Report, EC - Measures
Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R.

" Thereisagrowing literature on the relationship between human rights and trade law, recent
additions including Marceau, “WTO Dispute Settlement and Human Rights’, EJIL (2002),

vol. 13, No. 4, pp. 753-814, and Howse and Mutua, “ Protecting Human Rightsin the Global
Economy”, ICHRDD, Canada, 2002. Also see Leader, “Human Rights, International Trade, and
Competing Values: Mapping the Terrain”, in Macrory and Appleton (eds.), Understanding the
WTO: Perspectives from Law, Politics, and Economics, Kluwer, 2004 (forthcoming).

® This section draws upon the preliminary report of the Special Rapporteur (E/CN.4/2003/58,
paras. 22-36).

® For ahelpful discussion on the differences - and similarities - between the two principles see
E/CN.4/2004/40.

10 CESCR general comment No. 14, paragraph 12. It should be noted that CESCR has afourth
very important component - acceptability. For present purposes, the Special Rapporteur is
reading this component into the first dimension (non-discrimination) of the second component
(accessihility).

1 R. Chanda, “Tradein health services’, Bulletin of the World Health Organization, vol. 80,
No. 2, 2002, pp. 158-163.

12 See, eg. D. Ben-David, H. Nordstrom and L.A. Winters, Trade, Income Disparity and
Poverty, WTO Specia Study No. 5, Geneva, 2000.
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13 GATS, article |1 (1) provides that “With respect to any measure covered by this Agreement,

each Member shall accord immediately and unconditionally to services and service suppliers of
any other Member treatment no less favourable than that it accords to like services and service

suppliers of any other country.”

14 GATS, article X V11 (1) provides that “In the sectors inscribed in its Schedule, and subject to
any conditions and qualifications set out therein, each Member shall accord to services and
service suppliers of any other Member, in respect of all measures affecting the supply of
services, treatment no less favourable than that it accordsto its own like services and service
suppliers.” National treatment and most-favoured nation treatment are the two elements of the
trade principle of non-discrimination.

1> GATS, article X1X (1).
16 GATS, article XIV.

7 See, e.g. M. Williams, Gender Mainstreaming in the Multilateral Trading System,
Commonwealth Secretariat, London, 2003.

'8 Report: http://www.wto.org/english/tratop_e/dda_e/symp03_cida_e.doc.

19 See, e.g. C. Correa, Intellectual Property Rights, the WTO and Developing Countries,
Third World Network, London, 2000.

% R. Grynberg, V. Ognivtsev and M.A. Razzaque, Paying the Price for Joining the WTO,
Commonwealth Secretariat, London, 2002, p. 39.

2L WHO, “Globalization, TRIPS and access to pharmaceuticals’, WHO Policy Perspectives on
Medicines, No. 3, March 2001, p. 4.

2 1hid., p. 39.
% See paragraph 11.



