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Notes

! Seethereport of the International Law Commission on its fifty-third session, Official Records of the

General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), p. 208. See also A. Bayefsky, “The
principle of equality or non-discrimination in international law”, Human Rights Journal, vol. 11, No. 1-2,
pp. 18-24.

2 See Human Rights Committee, general comment No. 18, para. 7. The general comments of the
Committee on Economic, Social and Cultural Rights also rely on this definition.

3 Seealso article 2 of the “Norms on the Responsihilities of Transnational Corporations and other
Business Enterprises with regard to Human Rights’ (E/CN.4/Sub.2/2003/12/Rev.2), concerning business
responsibility in relation to the right to equal opportunity and non-discriminatory treatment.

* A. Christensen, “ Structural aspects of anti-discriminatory legislation and processes of normative
change”’, in Ann Numhauser-Henning (ed.), Legal Perspectives on Equal Treatment and Non-
Discrimination, Kluwer Law International, the Netherlands, 2001, pp. 39 and 40.

®> K. Wentholt, “Formal and substantive equal treatment: the limitations and the potential of the legal
concept of equality”, in Non-Discrimination Law: Compar ative Perspectives, T. Loenen and R.R.
Rodrigues (eds.), Kluwer Law International, The Hague, 1999, pp. 62-64; T. Loenen, “Indirect
discrimination: oscillating between containment and revolution”, inibid., p. 195.

& M. Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary, N.P. Engel, Kehl,
Strasbourg, Arlington, 1993, p. 44.

" M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development, Clarendon Press, Oxford, 1995, p. 190. Bayevsky, op. cit., p. 29.

® Limburg Principles on the Implementation of the International Covenant on Economic, Social and
Cultural Rights (1986), contained in E/C.12/2000/13, at para. 38.

° Craven, op. cit., p. 184.
% Limburg Principles, op. cit., para. 39.

1 Article 1 of GATT states that “any advantage, favour, privilege or immunity granted by any Member
to any product originating in or destined for any other country shall be accorded immediately and
unconditionally to the like product originating in or destined for the territories of all other Members'.
Article |l of the General Agreement on Trade in Services states the MFN principles asfollows: “With
respect to any measure covered by this Agreement, each Member shall accord immediately and
unconditionally to services and service suppliers of any other Member treatment no less favourable than
that it accordsto like services and service suppliers of any other country.”



E/CN.4/2004/40
Page 22

2" The TRIPS Agreement, art. 4.
B Ibid., art. 3.

4 See, eg. R. Howse and E. Tuerk, “The WTO impact on internal regulations - a case study of the
Canada-EC Asbestos Dispute”, in The EU and the WTO: Legal and Constitutional Issues, G. de Blrca
and J. Scott (eds.), Hart Publishing, Oxford and Portland, Oregon, 2001, p. 285 and footnote 9 referring to
cases including EEC-Regime for the Importation, Sale and Distribution of Bananas, Appellate Body
Report, WT/DS27/AB/R, 25 September 1997.

> See Report of the Working Party, Border Tax Adjustments, BISD 185/97 (1972), para 18; and Panel
Report, Japan-customs duties, taxes and labelling practices on imported wines and alcoholic beverages,
BISD 345/83 (1988), para. 5.6, cited in R. Howse and E. Tuerk, ibid., p. 293. See Panel Report of 11 July
1996 (WT/DS8/R, WT/DS10/R, WT/DS11/R) and Appellate Body Report of 4 October 1996
(WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R) in the case Japan-Taxes on Alcoholic Beverages,
cited in M. Bronkers and Natalie McNélis, “ Rethinking the ‘like product’ definitionin GATT 1994: anti-
dumping and environmental protection”, chapter 19 in Regulatory Barriers and the Principle of Non-
Discrimination, Thomas Cottier and Petros C. Mavroidis (eds.), World Trade Forum, vol. 2, University of
Michigan Press, 2000, p. 346.

1 WTO, “Most-favoured-nation treatment and national treatment”, Working Group on the Relationship
between Trade and Investment, Note by the secretariat (WT/WGTI/W/118), para. 19.

Y 1bid., paras. 25-32.
18 GATT, art. XX and GATS, art. XIV.

9 See the 1979 Contracting Parties Decision on Differential and More Favourable Treatment,
Reciprocity and Fuller Participation of Developing Countries (L/4903).

% C. McCrudden, “Social aspects of sustainable public procurement: some preliminary comments’,
paper delivered at the Second Expert Meeting on Sustainable Public Procurement, Kifissia, Greece, 3-4
November 2003.

2 Seg, e.g., the WTO Agreement on Government Procurement, art. 111.

2 AGP art. XXI1l. Thearticleis subject to the requirement that the measures not be applied in a manner
that would constitute arbitrary or unjustified discrimination between countries where the same conditions
prevail or adisguised restriction on international trade.

% FAO, “Rura development: some issues in the context of the WTO negotiations on agriculture”, FAO
Papers on Selected Issues Relating to the WTO Negotiations on Agriculture, FAO, Rome, 2002, p. 29.

% UNCTAD, The Least Developed Countries Report 2002: Escaping the Poverty Trap, UNCTAD,
Geneva, June 2002, p. 116.

® M. Mazoyer, “Protecting small farmers and the rural poor in the context of globalization”, FAO,
Rome, 2001.

% FAOQ, op. cit., p. 30.

" Ibid., p. 16.
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% FAO, “Some trade policy issues relating to trends in agricultural imports in the context of food
security”, Committee on Commodity Problems, Sixty-fourth session, Rome, 18-21 March 2003 (CCP
03/10).

# FAO, The Future of Preferential Trade Arrangements for Developing Countries and the Current
Round of WTO Negotiations on Agriculture, Stefan Tangermann (ed.), Institute of Agricultural
Economics, University of Gottingen, FAO, Rome, 2002, chap. 2.

¥ |bid., chap. 4.

% bid.

¥ See United Sates-Restrictions on Imports of Tuna, report of the GATT panel (unadopted), 31 ILM
1991, but also Korea - Measures Affecting Imports of Fresh, Chilled and Frozen Beef, report of the
Appellate Body, January 2001 (WT/DS161/ab/r, WT/DS169/AB/R).

% See Appellate Body report, European Communities - Measures Affecting Asbestos and Asbestos-
Containing Products, WT/DS135/AB/R, 12 March 2001, para. 100.

% World Bank, World Development Report 2000/2001: Attacking Poverty, Oxford University Press,
Oxford, 2001, p. 56.

¥ See FAO (CCP03/10), op. cit.



