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Резюме 
 

 Настоящий доклад посвящен описанию миссии в Словацкую Республику, 
осуществленной с 27 по 29 ноября 2000 года Специальным докладчиком по вопросу о 
независимости судей и адвокатов в соответствии с мандатом, который содержится в 
резолюции 1994/41 Комиссии по правам человека и который возобновлялся 
резолюциями 1997/23 и 2000/42, продлившими мандат еще на три года. 
 
 Специальный докладчик получил информацию о том, что правительство Словацкой 
Республики предложило Национальному совету Словацкой Республики (далее 
именуемому "парламентом") отстранить от должности Председателя Верховного суда 
достопочтенного д-ра Штефана Гарабина.  Правительство указало несколько оснований 
для отстранения от должности д-ра Гарабина, заявив, что он более не имеет морального 
права оставаться Председателем Верховного суда. Обосновывая свое предложение, 
правительство отметило, что он отстраняется не от должности судьи, а только от 
должности Председателя Верховного суда.  В ответ на просьбу Специального докладчика 
правительство согласилось принять миссию с целью прояснения связанных с этим делом 
вопросов.  После завершения миссии 19 декабря 2000 года парламент отклонил 
предложение правительства. 
 
 В ходе миссии Специальный докладчик встречался, в частности, со следующими 
должностными лицами:  Председателем Верховного суда д-ром Штефаном Гарабином; 
министром юстиции, председателем Ассоциации судей Словакии и заместителем 
Председателя Верховного суда, а также двумя его помощниками, руководителем 
Словацкого союза независимых судебных органов, председателем и представителями 
парламентского комитета по конституционным и правовым вопросам, бывшим 
Председателем Конституционного суда, бывшим Председателем Верховного суда, 
заместителем председателя парламента. 
 
 В Словацкой Республике независимость судебной власти и независимость 
отдельных судей гарантируется Конституцией.  Вместе с тем процедуры назначения, 
продвижения по службе и отстранения от должности предусматривают слишком широкие 
полномочия исполнительной и законодательной ветвей власти, и в частности 
министерства юстиции.  Эти процедуры несовместимы с принципом независимости 
судебных органов, закрепленным в Конституции и в региональных и международных 
стандартах, касающихся независимости судебных органов. 
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 Д-р Гарабин был избран Председателем Верховного суда из числа судей этого Суда 
на пятилетний срок в соответствии с пунктом 2 статьи 145 Конституции.  Хотя 
высказывались мнения о том, что его избрание имело политическую подоплеку, 
законность его избрания не подвергается сомнению. 
 
 В соответствии с Конституцией избираются только Председатель и заместитель 
Председателя Верховного суда, но не должностные лица любых других судов, за 
исключением Конституционного суда, Председатель и заместитель Председателя 
которого назначаются президентом Республики.  Таким образом, должности Председателя 
и заместителя Председателя Верховного суда являются конституционными должностями, 
а не просто должностями, назначение на которые производится законодательным 
органом.  Лица, избираемые на эти должности из числа своих коллег судей на 
установленный пятилетний период, сохраняют свой статус судей, и между этими 
должностями и должностями других судей не может проводиться никаких различий. 
 
 В силу этого утверждение правительства о том, что должность Председателя 
отличается от должности судьи и что как на таковую на нее не распространяются 
конституционные условия для отстранения от должности судьи, является 
несостоятельным.  Утверждение правительства о том, что, действуя в качестве 
Председателя Верховного суда, судья входит в состав исполнительной власти, 
противоречит самой сути независимой судебной власти, которая предусмотрена в 
статье 141 Конституции.  По существу, это означало бы, что Председатель Верховного 
суда является должностным лицом исполнительной власти. 
 
 Кроме того, конституционная гарантия пребывания в должности в течение 
пятилетнего срока, предоставляемая Председателю, будет нарушена, если его можно 
будет отстранить от должности до истечения установленного срока по желанию 
исполнительной власти и парламента.  Гарантия пребывания в должности является одним 
из ключевых элементов независимости судебной власти. 
 
 Несмотря на то, что пункт 2 статьи 50 Закона № 335/1991 о судах и судьях 
предусматривает процедуру отстранения от должности и в обоснование своего 
предложения правительство сослалось на статью 8 Закона № 80/1992 о государственном 
управлении деятельностью судов, Специальный докладчик считает, что эти законы, даже 
если они применимы, противоречат минимальным стандартам, предусмотренным в 
международных и региональных правовых документах для обеспечения независимости 
судебных органов. 
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 Министр юстиции заявил, что такая процедура уже использовалась ранее для 
отстранения от должности заместителя Председателя Верховного суда и что само 
отстранение и использованная при этом процедура были поддержаны Конституционным 
судом.  Специальный докладчик отмечает, что факт того, что эта процедура применялась 
ранее, не подтверждает конституционную легитимность принимаемых в настоящее время 
мер по отстранению от должности д-ра Гарабина.  Министр также сослался на недавно 
принятое Конституционным судом решение по ходатайству, поданному д-ром Гарабином 
вскоре после того, как правительство предложило отстранить его от должности 
Председателя Верховного суда.  Специальный докладчик отмечает, что ни в одном из 
своих двух решений Конституционный суд не высказался по поводу конституционности 
процедуры отстранения от должности. 
 
 Невозможно представить себе, чтобы судья, избранный парламентом на должность 
Председателя Верховного суда на установленный срок, мог быть отстранен от этой 
должности только на основании утверждений правительства, не доказанных в 
компетентном суде.  Отстаиваемые правительством основания для отстранения от 
должности д-ра Гарабина остаются всего лишь утверждениями.  Несмотря на то, что эти 
утверждения являются достаточно серьезными, для того чтобы начать дисциплинарное 
разбирательство, предусмотренное в Законе № 412/1992 о дисциплинарной 
ответственности судей, этого сделано не было, и имеются основания полагать, что 
правительство, возможно, не располагает достаточными доказательствами для 
подтверждения оснований для отстранения от должности в дисциплинарном суде. 
 
 Судьи также имеют право на справедливость.  Они имеют право на предусмотренное 
законом надлежащее судебное разбирательство, если их отстраняют от должности до 
истечения срока их полномочий.  Принципы 17-20 принятых Организацией 
Объединенных Наций Основных принципов независимости судебных органов 
подтверждают это утверждение. 
 
 Специальный докладчик считает, что попытка правительства отстранить 
г-на Гарабина от должности Председателя Верховного суда посредством парламентской 
процедуры, без доказательства своих утверждений в созданном по закону компетентном 
суде, нарушает международные и региональные стандарты, касающиеся обеспечения и 
сохранения независимости судебных органов.  Проявленная правительством поспешность 
в осуществлении своего желания отстранить д-ра Гарабина от должности Председателя 
Верховного суда незадолго до вступления в силу конституционной поправки, 
предусматривающей независимый механизм назначения и отстранения от должности 
судей, включая Председателя и заместителя Председателя Верховного суда, также 
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подтверждает мнение о том, что попытка отстранить от должности д-ра Гарабина была 
предпринята по политическим мотивам. 
 
 Специальный докладчик одобряет действия депутатов парламента Словакии, 
которые отклонили предложение правительства об отстранении д-ра Гарабина от 
должности Председателя Верховного суда.  В этом деле была продемонстрирована 
существующая в Словацкой Республике парламентская демократия и, в частности, 
верховенство парламента в соответствии с Конституцией.  Следуя этим курсом, парламент 
поддержал независимость судебной власти в Словацкой Республике. 
 
 Специальный докладчик приветствует предложенную поправку, касающуюся 
создания независимого Судебного совета для вынесения рекомендаций о назначении и 
отстранении от должности судей, включая назначение Председателя и заместителя 
Председателя Верховного суда.  Вместе с тем из пункта 3 статьи 145 измененного закона 
следует, что Председатель или заместитель Председателя Верховного суда могут быть 
отстранены от должности до истечения их пятилетнего срока президентом Словацкой 
Республики без рекомендации судебного совета.  Это представляется неправильным, 
поскольку в той же статье ясно предусмотрено, что для их назначения требуется 
рекомендация Совета.  Председателю и заместителю Председателя должно быть 
предоставлено право на справедливое разбирательство в созданном в соответствии с 
законом компетентном суде. 
 
 Специальный докладчик рекомендует, чтобы отстранение от должности 
Председателя или заместителя Председателя Верховного суда до истечения их пятилетних 
сроков полномочий производилось на основаниях, предусмотренных в Конституции для 
отстранения от должности судей, и по рекомендации Судебного совета.  После назначения 
Председателя или заместителя Председателя эти должности не должны отличаться от 
должностей судей. 
 
 Разногласия, возникшие внутри судебной системы вследствие политических 
мотивов попытки отстранить д-ра Гарабина от должности, должны быть урегулированы в 
интересах обеспечения единства органов судебной власти в целях отправления 
правосудия в соответствии с принципом господства права.   
 
 Наконец, Специальный докладчик рекомендует разместить Верховный суд в 
надлежащих помещениях, отдельных от министерства юстиции или любых других 
правительственных учреждений, с тем чтобы независимость этого высшего судебного 
органа Словацкой Республики от исполнительной власти была очевидной.  
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Introduction 
 
1. The present report concerns a mission to the Slovak Republic undertaken 
from 27 to 29 November 2000 by the Special Rapporteur on the independence of judges 
and lawyers, pursuant to the mandate contained in the Commission on Human Rights 
resolution 1994/41, as renewed by resolutions 1997/23 and 2000/42 extending the mandate for a 
further three years.  This mandate calls upon the Special Rapporteur, inter alia, to inquire into 
any substantial allegations transmitted to him and report his conclusions thereon. 
 
2. In September 2000 the Special Rapporteur received information that the Government 
of the Slovak Republic (hereinafter referred to as the Government) had proposed to the 
National Council of the Slovak Republic (hereinafter referred to as Parliament) the removal 
of the President of the Supreme Court, the Hon. Dr. Stefan Harabin.  It was alleged that the 
proposal had been initiated by the Minister of Justice.  It was further alleged that under the 
Constitution of the Slovak Republic, Parliament could only remove a judge, including the 
President or Vice-President of the Supreme Court, for the reasons expressed in the Constitution.  
It was also alleged that Dr. Harabin was elected as President for a period of five years and the 
proposal to remove him for reasons not expressed in the Constitution before the expiry of the 
five years was unconstitutional. 
 
3. In the light of the seriousness of these allegations and their impact on the independence of 
the judiciary in the Slovak Republic, the Special Rapporteur intervened on 28 September 2000 
with an urgent communication to the Government, expressing his concern and seeking the 
Government�s response.  As the debate on the issue of removal in Parliament was imminent, the 
Special Rapporteur later issued a press statement from Geneva. 
 
4. While waiting for the Government�s response, the Special Rapporteur received further 
information that the Government was justifying its proposal to remove Dr. Harabin on the basis 
that he was being removed from the office of the President of the Supreme Court and not as a 
judge and as such there was no requirement to conform with the constitutional prerequisites and 
disciplinary procedures provided by law.  The Special Rapporteur again intervened and sent a 
further communication on 13 October 2000 expressing his concern over resort to such a 
distinction to remove Dr. Harabin as President of the Supreme Court. 
 
5. On 25 October 2000, the Special Rapporteur received a response from the Government 
to his communication of 29 September 2000.  The Government confirmed that its proposal 
before Parliament was to remove Dr. Harabin from the office of the President and not as a judge.  
The Government also set out several grounds for the removal, alleging that for those reasons 
Dr. Harabin no longer had the moral authority to remain as President of the Supreme Court. 



E/CN.4/2001/65/Add.3 
page 8 
 
 
 
6. The Special Rapporteur then sought an urgent mission to Slovakia to meet the various 
personalities involved in the matter and to obtain a clearer understanding of this serious situation.  
The Government responded promptly and a mission was scheduled for three days commencing 
on 27 November 2000. 
 
7. The mission was confined to the single issue of whether the proposal to remove 
Dr. Harabin, at the behest of the Government, by Parliament violated the constitutional, 
international and regional standards on judicial independence. 
 
8. In the course of the mission the Special Rapporteur met the following personalities in 
the capital, Bratislava:  the President of the Supreme Court, Dr. Stefan Harabin; the Minister 
of Justice, Jan Carnogursky; the President of the Association of Judges of Slovakia and 
Vice-President of the Supreme Court, Juraj Majchrak, and two of his associates; the Head of 
the Slovak Union of an Independent Judiciary, Miroslav Jamrich; the Chairman and 
representatives of the Constitutional and Legal Affairs Committee of the Parliament; university 
professor Milan Cic (former President of the Constitutional Court); the Vice-Speaker of 
Parliament; the former Vice-President of the Supreme Court, Dr. Stefanko; and lawyer 
Jan Hrubala. 
 
9. The Special Rapporteur also met Thomasz Anusiewicz, Human Rights Adviser to the 
United Nations Development Programme (UNDP), Bratislava. 
 
10. At the end of the mission, in view of the intense media interest on the issue of 
Dr. Harabin�s removal, the Special Rapporteur held a press conference on 29 November 2000 
on the premises of the Supreme Court. 
 

I. THE CONSTITUTION AND THE JUDICIARY 
 
11. The Constitution of the Slovak Republic, which was adopted on 1 September 1992 and 
entered into force on 1 January 1993, declares the Slovak Republic to be an independent and 
democratic State.  The Constitution provides for a parliamentary system of government, with 
separation of powers and an entrenched bill of rights. 
 
12. Article 141 of the Constitution provides that the judiciary shall be administered by 
independent and impartial courts and �shall be independent of other branches of government at 
all levels�.  Article 144 provides that judges �shall be independent and bound only by law�.  The 
same article also provides that judges shall be bound �also by international instruments if so 
provided by the Constitution and the law�. 
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13. Article 145 of the Constitution provides as follows: 
 

 �(1) A judge shall be elected by the National Council of the Slovak Republic on the 
advice of the Government of the Slovak Republic for a four-year term.  Upon the 
completion of this term, the National Council, on the advice of the Government of the 
Slovak Republic, shall elect the judge again for an indefinite term; 
 
 �(2) The President and Vice-Presidents of the Supreme Court of the Slovak 
Republic shall be elected by the National Council of the Slovak Republic from among the 
judges of the Supreme Court for a five-year term for no more than two consecutive 
terms.� 

 
14. Article 147 provides as follows: 
 

 �(1) A judge shall be removed from office by the National Council of the Slovak 
Republic: 

 
 �(a) Upon a conviction of a malicious offence; 
 
 �(b) Upon a disciplinary measure imposed for professional misconduct. 

 
 �(2) The National Council of the Slovak Republic may remove a judge: 

 
 �(a) Who has been unable to perform judicial duties for reasons 
of bad health for not less than one year; 
 
 �(b) Who has attained sixty-five years of age. 

 
 �(3) Prior to such removal, the National Council of the Slovak Republic shall 
require the opinion of the appropriate disciplinary tribunal.� 

 
15. Article 11 of the Constitution provides that international instruments on human rights and 
freedoms ratified by the Government and promulgated under statutory requirements shall take 
precedence over national laws, provided that the international treaties and agreements guarantee 
greater constitutional rights and freedoms. 
 
16. Slovakia has ratified several of the major international instruments on human rights 
including the International Covenant on Civil and Political Rights and the Optional and 
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Second Optional Protocols to the Covenant and the International Covenant on Economic, Social 
and Cultural Rights.  Slovakia became a member of the Council of Europe in 1993 and has 
submitted to the jurisdiction of the European Court of Human Rights.  It is awaiting admission to 
the European Union. 
 
17. The judiciary consists of the Constitutional Court and the general and military court 
systems.  Chapter 1, Part 7 of the Constitution regulates the activities of the Constitutional Court.  
The Court has the jurisdiction, inter alia, to determine the constitutionality of laws, regulations 
and generally binding rules and any conflicts between such legal instruments, and to decide 
disputes over powers distributed among central government authorities.  
 
18. There are three levels of general courts.  At the first level are the district courts which 
handle the vast majority of cases in the first instance.  Regional courts generally serve as 
appellate courts but in certain circumstances hear cases at first instance.  The Supreme Court is 
an appellate court hearing appeals from regional courts exercising original jurisdiction.  
 
19. There are approximately 1,300 judges serving all these courts.  The Supreme Court is 
composed of 81 judges.  The Constitutional Court is composed of 10 judges. 
 
20. The judicial disciplinary process is set out in Act No. 412/1992 on Disciplinary 
Responsibility of Judges.  The Act creates a disciplinary court system consisting of a senate of 
judges for each level of the court system.  Each senate consists of five judges representing that 
level of the court system and only hears cases involving judges at the same level.  For example, 
in the case of the Supreme Court, the senate would consist of five judges of the Supreme Court. 
 
21. There are two Councils of Judges.  The Council of Judges of Slovakia consists 
of 30 members and is the representative decision-making body for all judges in the 
Slovak Republic.  The Council of Judges of the Supreme Court consists of eight members and is 
the decision-making body for the judges of the Supreme Court.  The views of these councils are 
sought on the suitability of a judge for election to the office of the President but are not binding 
on the Government or Parliament. 
 
22. It is pertinent here to refer to section 50 (2) of Act No. 335/1991 on Courts and Judges 
which prominently featured in the discussions during the mission.  This section provides that 
�A judge may be discharged from the office of President or Vice-President of a court and 
President of a division of the Supreme Court by the body that appointed him or her to this office.  
Removal from offices that are mentioned in section 39 (1) and (2) may be performed only upon 
proposal of the body that submits the proposal for election to these offices.� Section 39 (1) states 
�The President and Vice-President of the Supreme Court are elected from among the judges of 
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this court by the National Council of the Slovak Republic upon proposal of the Government of 
the Slovak Republic for a five-year term of office and for a maximum of two consecutive terms.� 
The Government used section 50 (2) to justify its proposal to Parliament to remove Dr. Harabin 
from the office of President of the Supreme Court, without the need to follow the constitutional 
requirements of article 147. 
 

II. DR. HARABIN�S ELECTION TO THE OFFICE OF PRESIDENT  
OF THE SUPREME COURT 

 
23. Dr. Harabin was appointed as a judge of first instance on 1 January 1983.  In July 1990 
he became a judge of the regional court and in January 1993, a judge of the Supreme Court.  
On 11 February 1998 he was elected by Parliament as the President of the Supreme Court for a 
five-year term under article 145 (2) of the Constitution. 
 
24. The Minister of Justice alleged that Dr. Harabin�s nomination for the office of President of 
the Supreme Court did not get the support of either of the Councils of Judges.  This was refuted 
by Dr. Harabin.  The Special Rapporteur learnt during the mission that there was some debate 
regarding the final vote in one of the councils but in general the voting in the two councils was 
about even.  Nevertheless the fact remains that there was no dispute as to the legality of 
Dr. Harabin�s election as President of the Supreme Court. 
 
25. Another relevant factor which needs to be noted is that Dr. Harabin was elected on the 
proposal of the previous Government.  Those in the leadership of the present Government were 
then in the opposition. 
 

III. ASSOCIATIONS OF JUDGES 
 
26. There are three associations of judges in Slovakia.  The first and the largest is the 
Association of Slovak Judges, which was founded in 1990.  The other associations are the 
Slovak Union of an Independent Judiciary and the Association of Women Judges.  The 
current President of the Association of Slovak Judges is also the Vice-President of the 
Supreme Court.  This association supported the Government�s proposal for the removal of 
Dr. Harabin. 
 

IV. GROUNDS FOR THE REMOVAL OF DR. HARABIN 
 
27. The Government in its written responses to the Special Rapporteur specified the following 
grounds as justifying Dr. Harabin�s removal: 
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(a) His credibility as President of the Supreme Court had been in doubt for a long 
period; 
 
 (b) He did not participate in the efforts of the Minister of Justice to curb corruption in 
the justice system; he failed to comply with the Minister�s request for Presidents and 
Vice-Presidents of courts to declare their assets; 
 
 (c) His support for the District Court of Zilina which issued a �social guarantee� to a 
Slovak judge who had been charged, convicted and sentenced in the Czech Republic for 
corruption; the Czech authorities did not release the Slovak judge from imprisonment; 
 
 (d) He reduced the Slovak judiciary�s credibility by criticizing a proposed amendment to 
the Constitution; 
 
 (e) His failure to take action against a former Vice-President of the Supreme Court, Dr. 
Stefanko, for illegally entering into his (Dr. Stefanko�s) hostel premises where he had lost his 
right of accommodation; 
 
 (f) He prevented Supreme Court judges from participating in the training programmes 
for young judges; 
 
 (g) He failed to prevent a former Vice-President of the Supreme Court, Dr. Stefanko, 
from hearing suits in which there was a likelihood of bias; 
 
 (h) He was involved in the falsification of a decision of the Building Authority 
concerning the building which houses both the Ministry of Justice and the Supreme Court.  It 
was alleged that the falsified decision was submitted to the Building Authority by a subordinate 
of Dr. Harabin.  (It is important to note that the Supreme Court shares the same building with the 
Ministry of Justice.) 
 
28. Based on these and �other reasons�, the Government on 16 August 2000 proposed to 
Parliament that Dr. Harabin be removed from the position of President of the Supreme Court. 
The Government stated that as President, �he should serve as a moral and professional authority 
for all judges of the Slovak Republic.  His ethical and legal errors provide the reasons for asking 
Parliament to recall him from the position of President of the Supreme Court�. 
 
29. These are serious allegations whether taken individually or in totality and, if proved, are 
sufficient misconduct for the removal of a judge from office. 
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30. Dr. Harabin denied each and every allegation and, in his response to the Special 
Rapporteur, explained his conduct in each of the alleged grounds.  He publicly called on the 
Government to prove these allegations before a disciplinary court.  He stated his willingness to 
the Special Rapporteur to appear before a disciplinary court to determine the truth of the charges. 
 
31. The Minister of Justice during his meeting with the Special Rapporteur was of the view 
that the Government had the power to request Parliament to remove the Presidents and 
Vice-Presidents of the courts, including the Supreme Court.  He referred to section 50 (2) 
of Act No. 335/1991 on Courts and Judges.  He also referred to Act No. 80/1992 on State 
Administration of Courts.  His contention was simply that the President and Vice-President of 
the Supreme Court and other courts by virtue of those offices were mere administrative 
functionaries and therefore they were part of the Government and could be removed at the will 
of the Government.  The Minister of Justice stated that as judges they are members of the 
judiciary.  As the President or Vice-President of a court they are part of the executive.  The 
arrangements and procedures for removal were considered to be part of the country�s legal 
tradition. 
 
32. The Special Rapporteur was also told that the Government need not give reasons for such 
removals, but reasons were given in this instance to give legitimacy to the removal. 
 
33. The Minister of Justice also said that the Government had on previous occasions removed 
Vice-Presidents of the Supreme Court in a similar manner.  He referred to the judgement of the 
Constitutional Court in 1999, in the case concerning Dr. Stefanko, and asserted that the Court 
had approved the procedure taken by the Government and the Parliament.  
 

V. PROCEDURE BEFORE PARLIAMENT 
 
34. The Government�s proposal was referred to the Constitutional and Legal Affairs 
Committee of Parliament by the Speaker of Parliament on 21 September 2000.  The rules of 
procedure of Parliament require that this Committee review such a proposal.  The current 
membership of the Committee is composed along political party lines.  Of the 11 members, 6 are 
from the ruling coalition, 4 from the opposition and 1 is independent.  The Committee does not 
have the powers of a court of law or the power to compel witnesses to appear, though it can 
invite persons to appear as a witness.  The proceedings are therefore informal. 
 
35. During the Committee�s deliberations on his removal, Dr. Harabin appeared before the 
Committee to give evidence.  On 31 October 2000, after deliberating for six sessions, the 
Committee approved the Government�s motion to remove Dr. Harabin as President of the 
Supreme Court and recommended that Parliament vote on the removal by secret ballot.  The 
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Committee also recommended that all communications addressed by the Special Rapporteur to 
the Government be placed before all members of Parliament. 
 
36. The Special Rapporteur was informed that the voting in the Committee was split along 
political party lines.  
 
37. During the mission the Special Rapporteur was informed that a majority of members of 
Parliament had approved a motion to invite the Special Rapporteur to address Parliament on the 
matter.  At his meeting with the Vice-Speaker of Parliament, it was indicated to the Special 
Rapporteur that it was not necessary for the Special Rapporteur to address Parliament.  It was 
agreed that the Special Rapporteur�s report would be sufficient for consideration by the members 
of Parliament. 
 
38. The Government�s proposal to remove Dr. Harabin was listed as the last item on the 
agenda of the current session of Parliament which was scheduled to end on 22 December 2000. 
The Special Rapporteur inquired of the Vice-Speaker and the Committee on Constitutional and 
Legal Affairs whether the debate on this subject could be postponed to the following session to 
enable the Special Rapporteur to submit his report.  The Special Rapporteur was informed that 
such a request could be put to Parliament and it would be up to the members to decide on the 
postponement. 
 
39. After the mission the Special Rapporteur learnt that on 15 December 2000, the Minister of 
Justice had introduced the Government�s proposal for debate in Parliament and requested a vote 
to be taken on 18-19 December 2000.  The Minister of Justice was reported to have said in 
Parliament that there was no need for Parliament to wait for the report of the Special Rapporteur. 
The media also reported that the Minister of Justice had stated that the Government would not 
change its position despite the differing views of the Special Rapporteur.а 

 
40. The Special Rapporteur sent another urgent communication to the Government 
on 18 December 2000 expressing his concern over the developments and issued a press release 
to that effect. 
 
41. In moving the proposal in Parliament to remove Dr. Harabin, the Minister of Justice 
expressed the same grounds for removal as had been stated in the Government�s earlier written 
response to the Special Rapporteur.  The following statement of the Minister made in the course 
of his speech is noteworthy.  �Some of these facts supporting the proposal to remove Dr. Harabin 
from the office of the Supreme Court President are sufficiently persuasive and substantial for the 
Government to submit the proposal to remove Dr. Harabin from the office of the President of the 
Supreme Court.� The Minister added, the �Slovak judiciary needs to be led by a person 
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symbolizing and serving as a model of professional and ethical development of the whole 
judiciary.  It needs a leader who will bring judges of the Slovak Republic together instead of 
dividing them�. 
 
42. In Parliament the Minister also stated, �On our territory this structure of State 
administration of courts has a long tradition � .  It is similar to the structure of the State 
administration of courts in other countries such as Germany.  This structure of State 
administration of courts is different from State administration in Anglo-Saxon territories, but 
there is a rationale behind it and a long-term tradition which makes it effective.� 
 
43. It was subsequently learnt that Parliament voted on the proposal on 19 December 2000 and 
it was defeated, with 60 voting for, 62 against and 15 abstentions.  Hence the Government failed 
in its attempt to remove Dr. Harabin as the President of the Supreme Court.  The Special 
Rapporteur received a communication from the Government to this effect on 19 December 2000. 
 

VI. INTERNATIONAL AND REGIONAL STANDARDS 
 
44. The following international standards are relevant to this issue: 
 
 (a) Article 10 of the Universal Declaration of Human Rights; 
 
 (b) Article 14 of the International Covenant on Civil and Political Rights; 
 
 (c) Article 6 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms; 
 
 (d) Principles 11, 12, 17, 18 and 19 of the United Nations Basic Principles on the 
Independence of the Judiciary; 
 
 (e) Paragraph 27 of the Vienna Declaration and Programme of Action, 1993; 
 
 (f) General Principle 1.3 of the European Charter on the Statute for Judges, 1998 and 
paragraph 5.1 of the Explanatory Memorandum to the Charter; 
 
 (g) Paragraph 3 of the Budapest Conclusions on the Guarantee of the Independence of 
Judges - Evaluation of Judicial Reform - 1998. 
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45. General Principle 1.3 of the European Charter on the Statute for Judges provides: 
 

�1.3  In respect of every decision affecting the selection, recruitment, appointment, career 
progress or termination of office of a judge, the statute envisages the intervention of an 
authority independent of the executive and legislative powers within which at least one 
half of those who sit are judges elected by their peers following methods guaranteeing the 
widest representation of the judiciary.� 

 
46. Paragraph 3 of the Budapest Conclusions on the Guarantee of the Independence of Judges - 
Evaluation of Judicial Reform - 1998 provides: 
 

�3. The independence of judges must provide in return a system of disciplinary 
responsibility, guaranteeing the citizen an efficient and competent judicial power.  This 
responsibility should be exercised according to procedures which ensure sufficient 
guarantees for the protection of individual rights and freedoms of the judge, following the 
rules laid down in article 6 of the European Convention on Human Rights, by an 
independent authority, consisting of renowned judges.  Dismissal or compulsory 
retirement, except for health reasons, should only be carried out on the basis of 
disciplinary procedures, which allow the possibility to appeal.� 

 
47. It is important to note that the minimum standards for the independence of the judiciary set 
out in the United Nations Basic Principles on the Independence of the Judiciary, endorsed by the 
General Assembly in 1985, was a compromise document and agreed to by the States of the 
Eastern Bloc. 
 

VII. REFORMS TO STRENGTHEN THE INDEPENDENCE OF THE JUDICIARY 
 
48. During the mission the Special Rapporteur learnt of a proposal by the Government to 
amend the Constitution and other relevant legislation to establish a new procedure for the 
appointment and removal of judges.  Under the proposed amendments judges would be 
appointed and removed by the President of the Republic on the recommendation of a judicial 
council composed of 18 members, 9 of whom would be sitting judges.  With regard to the 
appointment and removal of the President and Vice-President of the Supreme Court the proposed 
constitutional amendment reads: 
 

�145 (3)  The President of the Slovak Republic shall appoint the Chairman of the 
Supreme Court of the Slovak Republic and the Vice-Chairman of the Supreme Court of 
the Slovak Republic on a proposal of the Judiciary Council of the Slovak Republic from 
judges of the Supreme Court of the Slovak Republic for five years.  The same person 
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may only be appointed as Chairman or Vice-Chairman of the Supreme Court of the 
Slovak Republic for two consecutive terms.  Before the expiry of the term of office, the 
President of the Slovak Republic may remove the Chairman or Vice-Chairman of the 
Supreme Court of the Slovak Republic for reasons stipulated by the law.� 

 
49. The Special Rapporteur was informed that these amendments are due to come into force in 
January 2001.  The Special Rapporteur has since received a copy of the proposed amendments. 
 

VIII.  CONCLUSIONS AND RECOMMENDATIONS 
 

A. Conclusions 
 
50. It is not the role of the Special Rapporteur to interpret the laws and Constitution of a 
sovereign Member State.  The mandate of the Special Rapporteur is to examine and bring to the 
attention of the State concerned, and the Commission on Human Rights in general, his opinion as 
to whether the judicial system and its processes are in conformity with the international and 
regional standards on the independence of the judiciary. 
 
51. In the Slovak Republic the independence of the judiciary as an institution and the 
independence of individual judges are provided for under the Constitution.  However, judicial 
appointment, promotion and removal procedures vest too much power in the executive and 
legislative arms of the Government and in particular the Minister of Justice.  These procedures 
are inconsistent with the concept of judicial independence as entrenched in the Constitution and 
provided for in regional and international standards for judicial independence. 
 
52. Dr. Harabin was elected as President of the Supreme Court from among the judges of that 
court for a five-year term in accordance with article 145 (2) of the Constitution.  The legality of 
his election is not questioned, although allegations have been made that it was a political one 
because the then Government�s proposal for his election did not get the clear support of at least 
one of the two Councils of Judges.  
 
53. It is pertinent to note that the Constitution provides only for the election of the President 
and Vice-President of the Supreme Court and for the appointment of the President and 
Vice-President of the Constitutional Court by the President of the Republic.  Hence the office of 
the President and Vice-President of the Supreme Court are constitutional positions and not 
simple legislative appointments.  The persons elected to these offices from among their peers for 
a fixed term of five years retain their status as judges and no distinction can be made between the 
offices. 
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54. The Government�s contention that the office of the President is distinct from his office as a 
judge and as such the constitutional prerequisites for the removal of a judge do not apply to the 
removal of the same person as President of the Court is untenable. 
 
55. The Government�s contention that while acting in his capacity as President of the Supreme 
Court he is part of the executive arm of the Government conflicts with the very essence of an 
independent judiciary as provided for in article 141 of the Constitution.  In effect it means that 
the President of the Supreme Court is a functionary of the executive. 
 
56. Further, the constitutional security of tenure of five years given to the President is violated 
if he can be removed before the expiry of his term at the whims of the executive and Parliament.  
Security of tenure is one of the core values of judicial independence.  In this context it is 
important to note that the Minster of Justice is reported to have said to the media, in response to 
a question regarding how often a President of a Court could be removed, that �if there are such 
reasons as those on which Dr. Harabin�s recall is based then we can recall every week.�b 

 
57. During the mission the Special Rapporteur made it clear that he was not there to ascertain 
the truth or falsity of the grounds alleged by the Government as justifying Dr. Harabin�s 
removal.  He was only concerned with the process for such a removal. 
 
58. Those who supported the removal, including the President of the Association of the Judges 
of Slovakia, agreed that the process was not appropriate but was justified because section 50 (2) 
of Act No. 335/1991 on Courts and Judges provided for it.  The Minister of Justice also referred 
to section 8 of Act No. 80/1992 on State Administration of Courts to justify the Government�s 
proposal. 
 
59. The Special Rapporteur is of the view that these laws, even if applicable, are inconsistent 
with the minimum standards provided under international and regional instruments to secure an 
independent judiciary. 
 
60. The Minister of Justice asserted that this procedure had been used previously to remove 
Vice-President of the Supreme Court Dr. Stefanko.  The Minister also stated that the judgement 
of the Constitutional Court concerning the removal of Dr. Stefanko had approved this procedure 
for the removal from the office of President or Vice-President.  In Parliament the Minister also 
referred to a more recent judgement of the Constitutional Court on a petition presented to it by 
Dr. Harabin, soon after the Government�s proposal to remove him from the office of President of 
the Supreme Court.  The Minister asserted that the judgement further supported the 
Government�s contention on the correctness of the procedure.  The Special Rapporteur has 
studied these judgements and found that the Court neither approved nor disapproved the 
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procedure in these two cases.  In any event the mere fact that such a procedure was adopted 
previously does not provide constitutional legitimacy to the present steps taken to remove 
Dr. Harabin. 
 
61. It is inconceivable that a judge elected by Parliament to be the President of the Supreme 
Court for a fixed term could be removed from the office of President on mere allegations by the 
Government without those allegations being proved before a competent tribunal.  The grounds 
asserted by the Government for the removal of Dr. Harabin, as stated earlier, remained mere 
allegations and still remain so.  These allegations are serious enough to remove him as a judge 
through the disciplinary process specified in Act No. 412/1992 on Disciplinary Responsibility of 
Judges.  That process has not been invoked by the Government. 
 
62. The statement of the Minister of Justice in Parliament that �some of the facts supporting 
the proposal to remove Dr. Harabin ... are sufficiently persuasive and substantial� (emphasis 
added), is an indication that the Government may not have sufficient evidence to substantiate the 
grounds for removal before a disciplinary court. 
 
63. Further, the Minister�s statement in Parliament that the �Slovak judiciary needs to be led 
by a person symbolizing and serving as a model of professional and ethical development of the 
whole judiciary� is an indication of the importance of that office in the Slovak judicial system.  It 
also indicates that the office of the President of the Supreme Court is indistinguishable from his 
judicial office.  If such a distinction was acceptable a curious situation could arise.  A person not 
fit for an administrative post because he/she is wanting in moral and professional authority will 
be seen to be and will remain a fit and proper person for the high office of a judge. 
 
64. Judges are also entitled to justice.  They are entitled to due process of the law if they are to 
be removed before the expiry of their term of office as provided by the law to secure their 
independence.  Principles 17-20 of the United Nations Basic Principles on the Independence of 
the Judiciary underscore this point. 
 
65. Laws, whether legislative, customary or traditional, cannot be justified if they are 
inconsistent with the essential values and standards which provide for the protection of an 
independent judiciary, particularly when such a provision for the judiciary is entrenched in the 
Constitution.  This is more so when the State concerned has ratified some of the major 
international and regional instruments on human rights.  These essential values and standards are 
universal in application. 
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66. The Special Rapporteur is therefore of the view that the Government�s attempt to remove 
Dr. Harabin as President of the Supreme Court through the parliamentary process, without 
proving its allegations before a competent tribunal provided for by law, violates international and 
regional standards to secure and preserve an independent judiciary.  It therefore could be seen to 
be politically motivated. 
 
67. The Government�s haste in wanting to remove Dr. Harabin as President of the Supreme 
Court shortly before the coming into force of a constitutional amendment which provides for an 
independent mechanism for the appointment and removal of judges, including the President and 
Vice-President of the Supreme Court, further adds to the perception that the attempt to remove 
Dr. Harabin was politically motivated. 
 
68. With regard to the proposed constitutional amendment to article 145 (3), it appears that 
Presidents or Vice-Presidents of the Supreme Court can be removed from their office before the 
expiry of their term by the President of the Slovak Republic without a recommendation of the 
Judicial Council.  This is inappropriate considering that the same article expressly requires a 
recommendation from the Council for their appointment.  The President and Vice-President must 
be given a fair hearing by a competent tribunal provided under the law. 
 
69. The conduct of the Government throughout the attempted removal of Dr. Harabin, by 
making public allegations against him and by only providing Dr. Harabin a forum for defence 
through the parliamentary legislative process, has severely politicized and divided the judiciary. 
 
70. Finally, the Special Rapporteur wishes to express his appreciation to the UNDP office in 
Bratislava for all the cooperation and assistance extended to him, including the provision of 
internal transport facilities during the mission.  However, owing to reservations expressed over 
the use of the UNDP office premises for the press conference at the end of the mission, the 
Special Rapporteur used the premises of the Supreme Court. 
 

B. Recommendations 
 
71. The Special Rapporteur commends the deputies of the Slovak Parliament for having 
defeated the Government�s motion to remove Dr. Harabin as President of the Supreme Court. 
Parliamentary democracy in the Slovak Republic and in particular supremacy of Parliament 
under the Constitution is clearly demonstrated in this matter.  By following this course 
Parliament has upheld the independence of the judiciary of the Slovak Republic. 
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72. The Special Rapporteur welcomes the proposed amendment to establish an independent 
judicial council to advise on the appointment and removal of judges, including the appointment 
of President and Vice-President of the Supreme Court.  However, the Special Rapporteur 
recommends that the removal of the President or Vice-President before the expiry of the term of 
office must be for reasons provided by the Constitution for the removal of judges and must be on 
the recommendation of the Judicial Council.  Once elected, Presidents and Vice-Presidents of the 
Supreme Court should continue to be regarded as holding judicial office.  This is simply due to 
the fact that they earned their appointments to these positions by virtue of their judicial offices.  
If they are not fit to remain as President or Vice-President they may not be fit to remain in the 
high office of a judge. 
 
73. The divisions within the judiciary that have occurred owing to the politicization of the 
attempted removal of Dr. Harabin have to be addressed so as to close ranks, heal the differences 
and reconcile.  This is necessary in the interest of a unified judiciary for the dispensation of 
justice in accordance with a just rule of law.  Therefore, the President and Vice-President should 
put aside their differences and work closely for the advancement of a sound and efficient justice 
system for the people. 
 
74. The Supreme Court should be housed in adequate, distinct and separate premises from the 
Ministry of Justice or any other government department so that this apex court of the Slovak 
Republic will be seen as independent from the executive arm of Government. 
 
 
 
 
 
 
 
 

Notes 
 

 
а TASR-Slovakia, 15 December 2000. 
 
b Slovak Republic (daily newspaper), 2 November 2000. 
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