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| nt roduction

1. In its resolution 1997/50, the Comm ssion on Human Ri ghts requested the
Working Group on Arbitrary Detention to devote all necessary attention to
reports concerning the situation of inmmgrants and asyl um seekers who are

al l egedly being held in prolonged adnmi nistrative detention w thout the
possibility of admi nistrative or judicial renedy.

2. The Working G oup was invited by the Governnent of the United Kingdomto
visit the country. The Working Group, represented by M. Kapil Sibal
(Chairman) and M. Petr Uhl (member), along with M. Mrkus Schm dt
(Secretary), visited the United Kingdomfrom 21l to 25 Septenber 1998.

3. In the United Kingdom the G oup visited both detention centres and
prisons. Anong the detention centres the Goup visited were Canpsfield House
Detention Centre, Oxfordshire; Harnondsworth Detention Centre, M ddl esex;

Hasl ar Hol di ng Centre (HOHC) in Hanpshire and Tinsley House (near Gatw ck
airport). The prisons visited were the prison at Rochester, Kent, and

Wor mwood Scrubs in London. The Group visited Heathrow airport, met with the
Assistant Director, M. Alan Craig, and fanmliarized itself with the primary
and secondary control areas, the asylum casework section, the holding area and
ot her operations at Heat hrow.

4, In the course of its visit the Goup nmet with M. Mke O Brien
(Parlianmentary Under-Secretary of State with responsibility for inmgration
and asylumissues) and Hone O fice officials. The Goup also net with

M. Colin Harbing (Imm gration Service Enforcement Directorate),

M. Francis Masserick (head of the Detention Operations Managenent Unit),

Ms. Kathy Casey (Asylum Directorate), M. Bob Daw (Directorate of Dispersal
Prisons - Prison Service), governors and senior managers of prisons and those
in charge of detention centres, officers of the Inmgration Service, menbers
of visiting comrittees, assistant directors and inspectors in the Imm gration
Service and several other officials. The Wrking Group also consulted with

| mmigration Appellate Authorities at Hatton Cross, who are vested with the
jurisdiction to grant bail to asylum seekers and hear substantive appeals.

The Working Group also nmet with representatives of the European Council for
Refugees and Exiles (ECRE) and several non-governnmental organizations involved
in refugee work, such as the British Refugee Council, the Refugee Legal Centre
and Ammesty International.

5. At the outset, the Working Goup would Iike to express its appreciation
for the conplete cooperation extended to it and the openness with which the
entire visit was handled by the United Kingdom authorities. The Working G oup
was al l owed free access to all the facilities it visited. There was a free
and frank exchange of views with the officials who assisted the G oup during
the visit. The Goup was all owed free access to the detainees with whomit
conducted private interviews, in order to understand better the functioning of
the I egal regine applicable to immgrants and asyl um seekers. Whenever the
Group requested statistical data and information which it considered rel evant
for better conprehension of the |egal reginme, governnent officials provided

t he del egation with the necessary data.
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. THE WH TE PAPER: THE GOVERNMENT' S STRATEGY

6. On 27 July 1998, the United Kingdom Government published a Wite Paper
setting out a conprehensive long-termstrategy to deal with the probl em of
asyl um seekers. This involved additional resources being nmade avail able for
the inplenentation of the strategy and the enacting of appropriate |egislation
to better manage the problens of asylum seekers through streamined and

fl exi bl e procedures. The Government plans to achieve the follow ng

obj ectives:

(a) I ncreased nunmbers of asyl um deci sions so that, based on current
forecasts of asylumclainms, the backlog will be cleared and a decision tine of
two nonths or less will be achieved by April 2001

(b) Expansi on of the imm gration appeals system w th the ai m of
reduci ng the average waiting time for an appeal to an adjudicator to four
nont hs by April 2001;

(c) Increased renmpoval s of failed asyl um seekers;

(d) Expansi on of the network of airline |iaison officers to reduce
the nunbers of inadequately documented passengers travelling to the
Uni ted Ki ngdom and

(e) I ncreasing detention capacities and to reduce backl ogs and waiting
tinmes.

7. The objective is to efficiently run an asylum system which settles
genui ne refugees expeditiously while deterring abusive clainms. The Governnent
wi shes to focus on creating an efficient system of protecting genui ne refugees
by scrupul ous application of the 1951 Convention relating to the Status of
Refugees, to resolve applications quickly and to ensure that no asyl um seeker
is left destitute while waiting for the application or appeal to be

determ ned. The White Paper recognizes that it is essential that procedures
for dealing with asylum applications be seen within the framework of an
integrated immgration control. Potential abuse and exploitation of the
institution of asylum harms the genuine refugee as nuch as it threatens to
under mi ne proper controls on immigration. The White Paper suggests that it is
in the best interest of genuine refugees that there should be firmaction to

i nprove current procedures, including neasures to deter or prevent from
travelling those who do not nmeet the criteria for entry into the

United Kingdom The Governnent inherited backl ogs of over 50,000 cases
awai ti ng deci sion and over 20,000 queuing for an appeal hearing. Sone of the
undeci ded cases dated back to 1990, and sone of the appeals may take as many
as 15 nonths to be listed for disposal. Such delays tend to be exploited by
abusi ve applicants and harmthe interests of those who genuinely need
protection but await their fate with uncertainty for |ong stretches of tinme.

8. The Working Group notes with appreciation the intention of the
Government to transformthe asylum process. Sone of the measures which the
Government contenpl ates include the foll ow ng:

(a) Faster tests. Delivering faster decisions is crucial to the
success of the Governnment’s overall strategy. The objective is to ensure that
by April 2001, nost initial asylum decisions would be taken within two nonths
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of receipt, and that npost appeals to adjudicators would be heard within a
further four nonths. Both these targets reflect average process tinmes and the
Government expects that many cases would be dealt with nore quickly. To

achi eve such targets, the Government will need to successfully inplenment the
Casewor k Programme. The CGovernnment considers that econom c m grants abuse the
refugee cl ai ns system because its inefficiency allows themto remain in

the United Kingdom for years. A faster systemw th nore certain renoval at
the end of the process woul d deter abuse significantly,;

(b) Legal representation at asyluminterviews. The Government
considers that for swift and fair decision-making there is no need to nake
provision in all cases for |legal representatives to be present at asylum
interviews. The CGovernnent considers the asyluminterviews to be essentially
a fact-finding exercise, designed to enable the asylumclaimants to state, in
their own words, why they fear persecution in their own country;

(c) Post-interview representati ons. The CGovernnent indicates in the
VWite Paper that it w shes to standardize the time period wi thin which an
asyl um seeker would be required to make a post-interview representation. The
period of five days has been proposed. In exceptional cases, however, this
peri od may be extended;

(d) Support arrangements for asylum seekers. The support system
according to the Governnent, nust serve the foll ow ng objectives:

(i) To ensure that genuine asylum seekers are not left
destitute, while containing costs through incentives for
asylum seekers to rely first on their own nmeans, or on those
of their communities, for support;

(ii) To provide for asylum seekers separately fromthe main
benefits system and

(iii) To minimze the incentive to econom c mgration
particularly by mnimzing cash paynments to asyl um seekers.

Il. THE LEGAL REG ME: ESSENTI AL ELEMENTS

A. The Immigration Act

9. Par agraphs 16 to 18 of Schedule 2 of the Inmigration Act, 1971 |ay down
the conditions and circunstances in which a person may be detai ned by an
immgration officer and matters relating thereto. These paragraphs are set
out hereunder:

“Detention of persons liable to exam nation or renpval

“16.(1) A person who may be required to submit to exam nation under

par agraph 2 above may be detai ned under the authority of an inmmgration
of ficer pending his exam nation and pending a decision to give or refuse
him |l eave to enter.
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“(2) A person in respect of whomdirections nmay be given under any of
par agraphs 8 to 14 above may be detai ned under the authority of an

i mm gration officer pending the giving of directions and pending his
removal in pursuance of any directions given.

“(3) A person on board a ship or aircraft may, under the authority of
an inmgration officer, be renoved fromthe ship or aircraft for
detention under this paragraph; but if an inmgration officer so
requires the captain of a ship or aircraft shall prevent from

di senbarking in the United Kingdom any person who has arrived in the
United Kingdomin the ship or aircraft and been refused | eave to enter
and the captain may for that purpose detain himin custody on board the
ship or aircraft.

“(4) The captain of a ship or aircraft, if so required by an

i mmgration officer, shall prevent from di senbarking in the

United Kingdom or before the directions for his renmoval have been
fulfilled any person placed on board the ship or aircraft under

par agraph 11 or 15 above, and the captain may for that purpose detain
himin custody on board the ship or aircraft.

[“(4A) A person in a vehicle may, where he has arrived in the

Uni ted Kingdom through the tunnel systemin that vehicle, under the
authority of an imm gration officer, be renmoved fromthe vehicle for
detention under this paragraph.]

“17.(1) A person liable to be detained under paragraph 16 above may be
arrested without warrant by a constable or by an immgration officer

“(2) If: (a) a justice of the peace is by witten information on oath
satisfied that there is reasonable ground for suspecting that
a person liable to be arrested under this paragraph is to be
found on any prenises; or

(b) in Scotland, a sheriff, or a magistrate or justice of the
peace, having jurisdiction in the place where the prem ses are
situated is by evidence on oath so satisfied;

he may grant a warrant authorizing any constable ... to enter, if need
be by force, the prem ses naned in the warrant for the purpose of
searching for and arresting that person

“18.(1) Persons may be detai ned under paragraph 16 above in such places
as the Secretary of State may direct (when not detained in accordance
wi th paragraph 16 on board a ship or aircraft).”

B. | mm gration Service |Instructions (non-statutory)

In addition, Imm gration Service Instructions are issued to staff in

relation to such detentions. These instructions are dated 3 Decenber 1991 and
20 Decenber 1994. Though these instructions are non-statutory in nature, they
provi de guidelines to officers in the course of the discharge of their duties.
The policy statenent in the guidelines grants tenporary adm ssion/relief
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whenever possible, and authorizes detention only when there is no alternative.
Once detention is authorized, it is to be kept under close review to ensure
that it continues to be justified. |If the person concerned is not likely to
conply voluntarily with any restrictions inmposed upon himher, then he/she is
required to be detained. Such assessment is, however, nmade in the |ight of
the person’s inmgration history and circunmstances. An illegal entrant who
lives at a settled address, has steady enploynent and a subsisting
relationship is nore likely to adhere to the restrictions inposed than a

si ngl e unenpl oyed person with no fixed abode. Factors relevant in making an
assessnment of the necessity to detain will include any conpassi onate

ci rcunmst ances, such as a nedical condition of the subject or of a dependent
relative, the likely Iength of detention and the expectation of renmoval within
a reasonable period. Accordingly, detention is opted in respect of persons
who show real disregard for inmgration |aws and who are able to be renoved
within a realistic tine-frane.

11. The criteria for detention are also laid down in the guidelines; these
are set out hereunder:

(a) Is there any evidence of previous abscondi ng from detention?

(b) Is there any evidence of previous failure to conply with
conditions of tenporary adm ssion/rel ease or bail?

(c) Has the subject shown bl atant disregard for the imrgration |aw
(e.g. entry in breach of a deportation order, attenpted or actual clandestine
entry)?

(d) Has the subject attenpted to gain entry by presenting falsified
docunent ati on?

(e) Is there a previous history of conplying with the requirenments of
i mmgration control, e.g. by applying for a visa, etc.?

(f) VWat is the likelihood of the person being renoved (especially in
asylum cases) and, if so, after what period of tine?

(9) What are the person’s ties with the United Kingdon? Does he/she
have a settl ed address/enployment? Are there close relatives (including
dependants) in the United Kingdonf?

(h) What are the individual’s expectations about the outcome of the
case: are there factors, e.g. an outstanding application for judicial review,
representations or an appeal, which afford an incentive for himher to keep in
touch with the Departnent?

12. The Instructions of 20 September 1994 stipulate that the Governnment’s
policy is to authorize detention only when there is no alternative. They
state that the case for detention of an asylum seeker when he first nakes his
clai mnmust be particularly strong. The policy does not encourage detention of
i ndividuals for lengthy periods, if it would be practical to effect detention
at a later stage, when rights of appeal have been exhausted. The rationale is
that a person who has an appeal pending or representati on outstanding wll



E/ CN. 4/ 1999/ 63/ Add. 3
page 7

have nore incentives to conply with restrictions inposed, if released, than
one who faces early renoval. Special consideration to release is given to
such asyl um applicants who have brought thenselves to the attention of the
authorities at the first reasonable opportunity. Port applicants who seek
asylum at the outset of their exam nation and illegal entrants who bring

t hensel ves to notice when seeking asylum soon after arrival would perhaps have
the benefit of consideration of release, as distinct fromthose who seek to
enter clandestinely. But where the application is judged to be wi thout
foundati on and in cases where the applicant has cone froma safe third
country, the presunption that the individual should be rel eased unless there
are strong countervailing factors may not apply. Yet, detention is to be
authorized only when it is judged essential to do so.

13. Par agraphs 16 to 18 of Schedule 2 of the Inmigration Act, 1971 cited
above, do not indicate the criteria on the basis of which the inmmgration
officer is entitled to refuse entry of persons who seek asylumin the

United Kingdom The guidelines are in the nature of instructions but have no
statutory force. Nor is an asylum seeker inforned at the outset of the
reasons for the denial of entry in witing. The July 1998 Wite Paper

envi sages a | egal regi ne and appropriate amendments pursuant to which an
asylum seeker will be informed of reasons for denial of entry in witing at
the first instance.

C. Procedural aspects and comments thereon

14. Once the immgration officer refuses entry to a person seeking asyl um
the person is thereafter dealt with by officials of the Hone Ofice who then
decide, after recording the statenment of the person concerned, whether or not
to detain him The functioning of the legal regime in the context of
detention is at present guided by practical considerations relating to the
availability of spaces for detention. O the approximately 1,000 spaces where
det ai nees may be placed at any given tinme, only 850 are avail able for use.

Al nost half of these spaces are either in the prisons at Rochester and

Wor mwod Scrubs, and at Haslar HOHC, the other half are in separate designated
detention centres at Canpsfield, Harnondsworth and Tinsl ey House.

15. At any given tinme the nunber of persons seeking entry to the

United Kingdomis far larger than the nunber of persons who can be detai ned,
given the limted space avail able (the nunber of persons who sought entry in
1997 exceeded 32,000). 1In a given year, about 20, 000-25, 000 persons seeking
asylum are renmoved i mredi ately. Accordingly, the Goup was informed, about
1-1.5 per cent of the total nunber of persons seeking asylum are detained at
any given tine. The follow ng table shows the nunber of detained persons as
of 29 May 1998 and 1 June 1998.
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Nunber of people recorded as being detained a/ on 29 May 1998 b/
and 1 June 1998 b/ who had sought asylum at sonme stage, by length
of detention ¢/ and imm gration status
Por t Il egal Subj ect to Tot al
Length of detention applicants |entrants deportation
action
Greater than 2 days but |ess 15 23 0 38
than or equal to 1 week d/
Greater than 1 week but |ess 54 116 5 175
than or equal to 1 nmonth d/
Greater than 1 nonth but |ess 44 87 3 134
than or equal to 2 nonths
Greater than 2 nmonths but | ess 39 68 4 111
than or equal to 3 nonths
Greater than 3 months but | ess 24 43 5 72
than or equal to 4 nonths
Greater than 4 nmonths but | ess 19 29 0 48
than or equal to 5 nonths
Greater than 5 nmonths but | ess 25 17 2 44
than or equal to 6 nonths
Greater than 6 nmonths but | ess 29 22 2 53
than or equal 8 nonths
Greater than 8 months but | ess 15 6 5 26
than or equal to 10 nonths
Greater than 10 nont hs but 6 7 5 18
| ess than or equal to 1 year
Greater than 1 year 6 10 7 23
TOTAL 276 428 38 742
al Per sons detai ned solely under the powers contained in Schedule 2
or 3 of the Imm gration Act 1971
b/ After entry figures obtained on 29 May 1998. Port figures
obtai ned on 1 June 1998.
c/ These figures cover people who have been in detention for |ess

than a month. Because of the delay in recording receptions into, and rel eases
from detention and the | arge number of persons detained for a short period,
the figures should be used with caution

d/ In some cases the date a person enters detention may be
understated due to the nethod of recording.
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16. The | ack of capacity on the one hand and the grow ng numbers seeking
entry for asylumon the other produce inequitable results. For exanple, a
person who is liable to be detained may well be rel eased subject to conditions
only because there is no avail abl e space for acconmpdati on. On the other

hand, a person whose case for release is stronger may wel | be detai ned because
of availability of space. This anomalous situation in the functioning of the
| egal regi me exposes the Government to the charge that the decision to detain
is not determned by the quality of the applicant’s case but by the physica
consideration of availability of space. It may be nentioned at this stage
that the White Paper seeks to address this problem by reduci ng dependency on
prison services and by increasing the nunber of spaces in designated detention
centres.

17. Once the decision to refuse entry and to detain has been made, the
detainee is entitled, as of right, to appeal against the decision and to seek
bail. For that purpose, the Immigration Appellate Authorities are required to

adj udi cate upon the clains of such detainees. All appeals of persons who

cl ai mrefugee status, whether detained or not, that are received fromthe Home
O fice are scheduled for the first hearing within six weeks. Once asylumis
refused and the person is either released on conditions or detained, he
appears before an adj udi cator who determ nes whether evidence is required. At
the tinme of adjudication, the individual may be represented by counsel, as he
is entitled to free legal representation. The adjudication proceedings are
adversarial in nature and the decision by the adjudicator (judge) is in
witing, giving full reasons for the decision. There is a further appeal from
the decision of the adjudicator (judge) to the Imrigration Appeals Tribunal

but before such an appeal can be filed the applicant has to seek | eave to
appeal and the Tribunal entertains the appeal only on a point of law. If the
adj udi cator (judge) refuses |eave to appeal, the matter can be taken by the
applicant in judicial reviewto the H gh Court where the applicant can plead
that | eave to appeal ought to have been granted. Normally, the decision by
the adj udi cator (judge) is taken within two weeks of the oral hearing. From
the order of the Tribunal, the matter can al so be brought before the Court of
Appeal . The adjudicator (judge) is further entitled, at the tine of the
hearing, to grant bail. The right to bail is available to the applicant even
before the final hearing of the appeal. 1In the event a person is detained,
the adjudicator is entitled to grant bail and proceedings in the normal course
will continue thereafter

1. MATTERS OF CONCERN

18. The United Kingdom nust observe the provisions of the 1951 Convention
relating to the Status of Refugees and the other international instruments to
which the United Kingdomis a party, i.e. the International Covenant on Ci vi
and Political Rights, the Convention against Torture and Other Cruel, [nhuman
or Degrading Treatnent or Punishnent, as well as the European Convention for
the Protection of Human Rights and Fundanental Freedons. The functioning

of the legal regine in the United Kingdom in the context of the above
international instrunments, gives rise to the foll owi ng concerns:

(a) The functioning of the |egal regine on occasi on nakes the
restriction on liberty and free novenent sufficiently prolonged that it m ght
in specific instances result in arbitrary deprivation of |iberty;
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(b) The rel ease of certain persons on account of non-availability of
space and the detention of certain other persons whose cases for release are
much stronger but who are detai ned because space is avail abl e makes detention
dependent on the availability of space, rather than the quality of the
applicant's case;

(c) Upon detention, there is no i medi ate access to court or to a
qui ck judicial remedy;

(d) There is no judicial oversight of detention

(e) At the outset, no witten grounds for detention are comuni cated
to the applicant;

() There are no witten rules or statutory procedures delineating the
obl i gations of the Covernnent towards detai nees and the rights of detainees
while in custody;

(9) There is no specified time limt wthin which, pursuant to an
order of detention, the applicant is required to be produced before an
adjudi cator. There is also no legal regine for tinme-bound appeal disposal and
procedures in regard thereto;

(h) The decision to detain an asylum seeker is nmade by an imm gration
of ficer who may not have sufficient training in refugee |law or the human
rights situation in the refugee-producing countries. There is also no
effective renedy to challenge a decision before a court or before an
i ndependent review body. Although the White Paper proposes that an asyl um
detainee will have an automatic right to a bail hearing after seven days of
detention, in many instances |legal aid may not be available for a bai
hearing. Even though a bail hearing may be provided, as prom sed by the
Government in the Wiite Paper, this would not be an effective substitute for
an i ndependent review whereby the reasons for a decision to detain may be
chal I enged. Consequently, asylum seekers may have no effective opportunity to
chal l enge the reasons for detention, as a bail hearing would only exam ne
reliability of surety and its relationship to the applicant.

V. | MPRESSI ONS OF THE WORKI NG GROUP DURI NG THE VI SIT

19. The Worki ng Group has the distinct inpression that the present
Government, on the one hand, w shes to hel p genui ne asyl um seekers by nmaki ng
it easier for themto seek entry into the United Kingdom but, on the other
hand, seeks to nake the legal regine tighter for those who set out to seek
asyl um on unfounded grounds. The Government is seeking to nake the | aw
sufficiently accessible and precise in order to avoid all risk of arbitrary
detention. In this context, the Government is conmitted to effecting the
foll owi ng changes, as reflected in the White Paper: to provide for witten
grounds for detention at the outset, judicial oversight of detention, an

i ncreased number of places in detention centres, witten rules and sanctions
for detainees, in particular concerning the obligations of the Governnent
towar ds the detainees, and uniformlegislation to regul ate custody of

det ai nees.
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20. The Worki ng Group conducted separate interviews of a |arge nunber of
det ai nees. The inpressions of the Goup were as foll ows:

(a) A large majority of asylum seekers were econonic mgrants;

(b) A | arge nunber of economic migrants were aware of the fact that
their travel docunents were either forged or that they were not in possession
of the correct identification docunentation, and of the risks entailed in
bei ng apprehended and di scovered at the tine of entry;

(c) A smal | percentage were genui ne asyl um seekers.

21. The Governnent’s position is that |ack of availability of space for
detention obliges it to release a | arge number of asylum seekers who ot herw se
may have been liable to be detained, though the Working G oup does not accept
the proposition put forth by the Governnent that it was the rel ease of such
persons which was arbitrary, rather than their detention

22. The Worki ng Group came across several instances where the authorities
had det ai ned persons who had been in the United Kingdomfor |ong periods of
time, in some instances, for over 10 and even 12 years. Throughout these
years, the persons concerned conplied with all the requirements and conditions
of release inposed at the tine of entry. The explanation given was that this
situati on was unavoi dabl e since the appeal procedures and subsequent court
proceedi ngs had taken a long time; this does not, however, detract fromthe

i nherent injustice of the situation. The G oup was inforned that the person
is allowed to remain in the United Kingdomonly if the procedures are not
conpleted within a period of 14 years. This period is far too long. To avoid
such situations, the authorities nust do everything possible to hasten the
process of appeals and court proceedings. A rational rule based on
proportionality may al so be framed to obviate the necessity of detaining
persons who have already been absorbed into society.

23. It nmust, however, be conceded that proceedi ngs before appellate
authorities and the courts are not entirely controlled by the Governnent. The
i ssue requires a fresh | ook. Those who have overstayed in the United Ki ngdom
or otherwi se await conpletion of proceedings for |ong periods should not be

subj ected to detention. The Goup was informed that the reason for detention
was that pursuant to the conclusion of all legal renmedies, it is likely that
the persons concerned will abscond and will be therefore unavailable to the

authorities for renoval or deportation. Detention in these circunstances
may be legally justified, but the fact remains that the renmoval in such

ci rcunst ances of a person who has devel oped roots in the society from which
his removal is sought is inherently unjust.

24. The Worki ng G oup came across instances where persons had been detai ned
for long periods of tinme awaiting deportation. In many cases, countries of
origin are reluctant or unwilling to accept their nationals, and the

i mpl enmentation of the deportation order takes a long tine. Frequently, the
person concerned does not have valid docunentation for the issuance of a
passport or entry permt. |If the country of origin of the applicant does not
respond favourably to the person awaiting deportation, the United Ki ngdom
authorities have to find a third country to accept him Locating such a
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country and the subsequent processing of docunentation take several nonths,
during which the person continues to be detained. This is another area which
requi res | ooking into.

25. Though the mandate of the W rking Group relates to the scrutiny of the
applicable legal regime in the context of the detention of inmmgrants and

asyl um seekers, the Wbrking G oup wi shes to note that the detainees it

visited, both in prisons and in detention centres, were kept in conditions
that were humane and consistent with international |egal standards, and that
the United Kingdom authorities nmade an effort to create an environnent for the
det ai nees that was consistent with basic human rights.

V.  CONCLUSI ONS AND RECOMMENDATI ONS

26. The Governnent should ensure that detention of asylum seekers is
resorted to only for reasons recogni zed as legitimte under internationa
standards and only when other measures will not suffice; detention should be

for the shortest possible period.

27. At the tinme of detention, detainees should be provided in witing, in a
| anguage they understand, with the reasons for detention

28. At the tinme of detention, detainees should be provided with a witten
expl anation of their rights and how to exercise them

29. Each decision to detain should be reviewed as to its necessity and its
conpliance with international |egal standards by neans of a pronpt, ora
hearing by a court or simlar conpetent independent and inpartial review,
acconpani ed by the appropriate provision of legal aid. In the event that
conti nued detention is authorized, detainees should be able to initiate
further chall enges agai nst the reasons for detention

30. Det ai nees shoul d be held in special immgration detention centres in
conditions appropriate to their status and not with persons charged with or
convicted of crimnal offences (unless so charged or convicted thensel ves).

31. Det ai nees shoul d be given adequate access to their |ega
representatives, relatives and officials of the Ofice of the United Nations
Hi gh Commi ssi oner for Refugees.

32. The Governnent should concentrate the use of detention on appropriate
cases of rejected asylum seekers at the end of the asylum determ nation
process (i.e. when the incentive to abscond is increased) or where renmoval is
i mm nent and there are reasons to believe it cannot be effected unless the

i ndi vidual is detained. The power to detain should not be exercised if the
person concerned is, on the basis of substantiated evidence, fully absorbed
into the society fromwhich his renoval is sought. The relevant Schedul es of
the I'mm gration Act should spell out permissible criteria for detention

33. Al ternative and non-custodi al neasures, such as reporting requirenents,
shoul d al ways be consi dered before resorting to detention
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34. The detaining authorities must assess a conpelling need to detain that
is based on the personal history of each asyl um seeker
35. An absol ute maxi mum duration for the detention of asylum seekers should
be specified in national |aw.
36. Any review body should be independent fromthe detaining authorities.
37. Unaccomnpani ed m nors shoul d never be detai ned.
38. Speci al i zed non-governnental organi zations, the Ofice of the

United Nations High Comm ssioner for Refugees and | egal representatives
shoul d have access to all places of detention, including transit zones at
i nternational ports and airports.

39. All staff should receive training related to the special situation and
needs of asylum seekers in detention

40. Nat i onal authorities should provide detailed informati on on rel evant
policy, practice and statistics in order to ensure transparency.



