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I ntroduction
1. At its fifty-fourth session, the Commi ssion on Human Ri ghts, aware of
the increasing rate of illicit nmovement and dunping by transnati onal

corporations and other enterprises fromindustrialized countries of hazardous
and other wastes in African and ot her devel oping countries that do not have
the national capacity to deal with themin an environnentally sound manner,
whi ch constitutes a serious threat to the human rights, to life, good health
and a sound environnment for everyone, decided, by its resolution 1998/12, to
renew t he mandate of the Special Rapporteur for a period of three years in
order that she may:

(a) Continue to undertake, in consultation with the rel evant
Uni ted Nations bodi es and organi zati ons and the secretariats of rel evant
i nternational conventions, a global, nultidisciplinary and conprehensive study
of existing problens of and solutions to illicit traffic in and dunping of
toxi ¢ and dangerous products and wastes, in particular in devel oping
countri es;

(b) Make concrete recommendati ons and proposal s on adequate neasures
to control, reduce and eradicate these phenonena,;

(c) Provide the Commi ssion with information on persons killed, mainmed
or otherwise injured in the devel oping countries through the illicit nmovement
and dunpi ng of toxic and dangerous products and wastes;

(d) Continue to provide Governnments with an appropriate opportunity to
respond to allegations transmtted to her and reflected in her report, and to
have their observations reflected in her report to the Comm ssion
This progress report is accordingly submtted pursuant to this Conmmi ssion
resol ution.

2. The Speci al Rapporteur has received contributions fromthe follow ng
Governnents: Croatia, New Zeal and and Turkey. The CGovernnments of Canada,
Germany, the Netherlands and the United States have comruni cated their
observations on the allegations transmtted to them The information referred
to above is presented in sections Il and I1l1.

3. In accordance with the resolution of the Comm ssion on Human Ri ghts, the
Speci al Rapporteur requested information fromthe Secretariat of the Base
Convention, the United Nations Environnment Programme (UNEP), the |International
Atom c Energy Agency (|l AEA), the Centre for International Crinme Prevention and
the Council of Europe. The replies received are summarized in section Il of
this report.

4, Communi cati ons were received fromthe follow ng non-governnenta

organi zations (NGOs): Greenpeace International, Earthjustice Legal Defense
Fund, International Forum for Accessible Science, Natural Heritage Institute,
Swords to Pl oughshares, International Educational Devel opnent, |nternationa
Federation of Chem cal, Energy, M ne and CGeneral Workers' Unions, the

I nternational Federation of Human Ri ghts and Human Ri ghts Advocates. The
Speci al Rapporteur also received information fromthe Council of Europe. 1In
the case of general information these contributions are presented in

section Il and, in the case of allegations, in section |1l
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I. ACTIVITIES OF THE SPECI AL RAPPORTEUR

5. From 26 to 29 May 1998 the Special Rapporteur participated in the

fifth meeting of special rapporteurs/representatives/experts and chairpersons
of working groups of the special procedures of the Comm ssion on Human Rights
and the advisory services programme which was held at Geneva. Being in
Ceneva, she consulted representatives of Governments, NGOs and the Secretari at
of the Basel Convention, as well as the Activities and Programes Branch (APB)
of the Ofice of the United Nations Hi gh Conm ssioner for Human Ri ghts
concerning its programme of work for the current year and the nost suitable
way of inplementing the mandate entrusted to it.

6. Fol l owi ng her visit to Africa in August 1997, the Special Rapporteur
decided to proceed to Latin America in order to acquaint herself with the
experience and problenms of that region. She visited Paraguay and Brazi

during her first trip from 13 to 28 June, and subsequently (from

17 to 30 Novenber 1998) proceeded to Costa Rica and Mexico. The report on her
m ssion to Latin America is presented in the addendumto this report

(E/ CN. 4/ 1999/ 46/ Add. 1) .

1. SUMVARY OF GENERAL COMMENTS SUBM TTED TO THE SPECI AL RAPPORTEUR

A. Replies received from Governnents

1. Croatia

7. The Croatian Governnment provided information on the way it has
strengthened its legislation on the protection of the environnment and the
managenent of toxic waste.

8. The new Cri m nal Code, which cane into force on 1 January 1998, contains
a chapter on crimnal offences against the environment which provides for the
statutory regulation of the illicit novenent and dunping of toxic and

dangerous products and wastes. The offences listed are pollution of the
environnment (art. 250), threatening the environnent with waste (art. 252) and
i mporting radi oactive and ot her dangerous wastes (art. 253). These offences
have been brought into line with European | egislative standards, derived from
i nternational environnmental protection standards. For exanple, prison
sentences of up to 10 years are envisaged for grave crimnal offences which
cause serious physical injury or seriously affect the health of persons, the
death of one or more person, pollution that cannot be elimnated for an
extended period of time, or an environnental disaster.

9. Hazar dous waste managenent is governed by detailed | aws and regul ati ons
i ntended to prevent the illegal novement and dunping of toxic products.
Croatia is also a party to the Basel Convention, in accordance with which it
has defined hazardous waste.

10. Moreover, Croatia subscribes to the principles enbodied in the Wrld
Charter for Nature, the Declaration of the United Nations Conference on the
Human Environment, the Cairo Cuidelines and Principles for the Environnental ly
Sound Managenent of Hazardous Wastes, the reconmmendati ons of the

United Nations Comrittee of Experts on the Transport of Dangerous Goods, as
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well as the relevant recommendati ons, declarations, instrunents and
regul ati ons adopted within the United Nations system and the work and studies
undertaken within other international organi zations such as the European
Communi ty and regi onal organizations.

11. In that spirit, Croatia's basic waste managenent objectives are as
fol | ows:

(a) Application of measures to avoid and m nim ze the generation of
waste and the hazardous nature of waste whose generation cannot be prevented;

(b) Prevention of uncontroll ed waste managenent;

(c) Recovery of val uabl e substances for material purposes and energy
recovery and their treatnent prior to disposal

(d) Waste disposal into landfills; and
(e) Remedi ati on of waste-contani nated areas.

12. The “polluter pays” principle is generally applied at the donestic
level. The inport of waste for disposal or for energy recovery is prohibited,
with the exception of waste that can be treated in an environnentally sound
manner. All inports, exports and the transit of waste are supervised by the
State Directorate for the Protection of Nature and the Environnent.

13. As regards the generation of hazardous waste, Croatia mentions 17 types
of waste produced by its mid-devel oped industry. No data on the amunt of
waste produced are yet available. Rough estimtes, however, indicate that
bet ween 200, 000 and 350, 000 tonnes of hazardous waste are generated in the
country each year.

14. Croatia has no official hazardous waste managenent strategy although a
proposal drafted by the Hazardous Waste Managenent Agency (APO) is used as a
basis in this respect. The proposed systemis based on three or four centra
waste treatnment and di sposal, waste collection and pre-treatnent facilities

per district, and networks of one to six collection facilities per district.

15. The efforts made to reduce the generation of waste, and especially
hazardous waste, have led to the establishment of the Initiative Conmttee for
Cl eaner Production whose objective is to develop basic facilities for cleaner
production by using the professional installations and expertise which al ready
exist in the Czech Republic. The project will be inplenmented in the franmework
of the UNI DO UNEP programme for the establishment of national cleaner
production centres and financed under the Multilateral Devel opnent Assistance
Programme of the Czech Republic.

16. The environnmental ly sound managenent of hazardous waste is at present
ensured by conpani es that generate waste, either through their own facilities
or by temporarily storing the waste on conpany premn ses pending a fina

sol ution of the problem A nunber of private conpanies responsible for
collecting and transporting used oils for incineration in five existing
oil-fuelled power plants were recently registered. The cenment industry has
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al so shown interest in the use of waste oils as fuel. Even so, there are at
present only a few incinerators with the necessary environnentally sound waste
managenent facilities in Croatia.

17. Two nmain types of incinerators are avail abl e:

(a) “lIn-house” incinerators, which burn mainly solid waste; they are
attached to various private conpanies and hospitals. Their total maximm
capacity is approximately 10 tonnes per day. |In any event, their capacity
still falls well short of that required;

(b) A “public” incinerator operated under contract. It was
constructed in 1997 and is at present undergoing tests. |Its capacity will be

1.2 tonnes per hour and 28.8 tonnes per 24-hour period.

18. Croatia refers to the initiation of a hazardous waste generation
movenent and di sposal nonitoring system based on an inventory of hazardous
wast e, through the adoption and enactnent of by-laws, the Code of Practice on
Types of Wastes and the Code of Practice on the Inventory of Emissions in the
Environnment. Various other activities that have been planned for 1997 and
have in part been conpleted include the organization of additiona

dat a- gat heri ng, further database conpletion (registration lists input) and
registration list processing, the annual el aboration of reports on hazardous
wast es, comunication with districts and feedback

19. Croatia recalls, in connection with the export, inport and transit of
hazardous waste, that the inport of hazardous waste is prohibited. No cases
of illegal transboundary traffic in hazardous waste have been reported this

year. Since it possesses no facilities for the recycling of dangerous or
toxic wastes, its policy is focused nainly on the export of dangerous or toxic
wastes to States possessing such facilities. However, the greatest problemin
this respect is the high cost of such services abroad. During the past few
years, various private conmpani es have exported about 10 tonnes of PBCs and
sone 150 tonnes of equi pnment contam nated with PBCs for incineration abroad

In addition, exports of about 100 tonnes of gal vanic sludge and a few tonnes
of pharmaceutical and nedi cal waste were recorded on several occasions.

2. New Zeal and

20. The Governnent of New Zeal and draws attention to the reasons why it
opposed the proposal to anend the Basel Convention to ban all exports of
hazardous wastes from OECD countries, the European Union and Liechtenstein to
non- OECD countries; the proposal was adopted in Septenber 1995 at the

Conference of the Parties (decision II11/1).

21. For a nunber of reasons, including its relatively lightly industrialized
econony, New Zeal and has no major vested interest in the nmovenent of hazardous
wastes. Its opposition to the ban amendnent, although not extending to

obstructing a final consensus, was based on the need for sound and effective
policy devel opnent. The anmendnment was not a particularly direct or
cost-effective way of addressing the problemof illegal traffic. At the third
meeting of the Conference of the Parties, the New Zeal and del egati on argued
that the amendment would fail to address the underlying issue of illegal trade
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whi ch, by definition, occurred outside of regulatory neasures and coul d, by

i npedi ng efficient and effective disposal and recovery options, increase the
risk of illicit dunmping in a nunber of countries, including New Zealand. It
is also concerned that the trade ban would still |eave a growi ng and | arge
area of trade in hazardous wastes (nanmely, that between devel opi hg countries)
unr egul at ed.

22. The ot her arguments presented by New Zeal and agai nst the trade-ban
decision at the third neeting of the Conference of the Parties remain valid,
nanmel y:

(a) The ban is unnecessary. The Basel Convention already provides a
mechani sm for Parties to take steps to ban inmports of hazardous wastes
uni l aterally. Many devel opi ng countries have already inposed inport bans,
particularly with regard to inports of waste for final disposal. The
Convention al so creates | egal obligations for other Parties to prevent the
export of wastes to countries which have inposed an inport ban

(b) The ban deci sion does not sufficiently explore |ess trade
di sruptive and less costly alternatives, such as strengthening the application
of the Convention's existing Prior Infornmed Consent mechani smused to identify
and prevent undesirable trade;

(c) The ban is likely to distort the ainms of the Basel Convention,
whi ch focus on minimzing the generation of hazardous wastes and ensuri ng
their environnmentally sound nanagenent. The ban anmendnent is likely to
prevent trade which contributes to the recycling of hazardous wastes and which
is both environmentally sound and economcally inportant. Moving froma Prior
I nforned Consent systemto a prohibition on transboundary novements seens
likely to encourage the increased use and extraction of virgin materials and
may al so, by reducing the market value of recyclable naterial, act as a
di sincentive to recycling

(d) It is a poor precedent. The distinction between OECD and
non- OECD countries is an inappropriate basis on which to establish a trade
barrier, as it bears no necessary relationship to the capacity to dea
appropriately with hazardous wastes.

23. The New Zeal and Government has transmitted a copy of a non-paper that it
submitted to the Conference of the Parties in Septenber 1998. The paper
descri bes four neasures that could be used in addressing the probl em of
illegal trade, namely, the assignnent of tariff itens to list A materials
(annex VII1); the enhancenment of capacity-building and training;, enhancenent
of the role of regional centres; and the formulation of a database (this

non- paper may be consulted in the Ofice of the H gh Comm ssioner for Human

Ri ghts).

24, The Governnent of New Zeal and states that it welconmes any initiatives
that result in practical assistance to Parties in inplenmenting the Convention,
particularly in the area of national capacity-building to control illega

trade. It also supports exchanges of information and is of the view that,
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when considering issues relating to illegal traffic/trade, a distinction
needs to be drawn between deliberate evasion of donestic |egislation or

i nternational agreements (i.e. the Basel Convention) and inadvertent illegal

traffic due to error or ignorance.

3. Turkey
25. Article 8 of Environment Law No. 2872 prohibits transport, storage or

di sposal of dangerous wastes that is not in accordance with the regul ati ons.
This Law is used as a basis for the adoption of environnental regulations.

26. Turkey has been a Party to the Basel Convention since 20 Septenber 1994.
In accordance with the Convention, the illegal transport of dangerous wastes
is prohibited in Turkey. Its dangerous waste control regulations, drawn up on
the basis of the provisions of the Basel Convention enbody the technical and

| egal principles applicable to the environnentally sound managenent of
hazardous wastes in the |ight of current programes and policies, and prohibit
the inport of any type of waste. |In addition, the inport of certain wastes
with a metal content equal to or exceeding 65 per cent is regulated by the
communi cati on on controlled materials for the protection of the environnment,
published on 1 February 1996.

27. In the absence of installations for the disposal of wastes not harnful
to the environment, waste generated in Turkey must in some cases be exported;
such exports take place in accordance with the procedure laid down in the
Basel Convention. The export of waste is based on a disposal plan, the
techni cal capacity of the inmporting country and the agreenent of that
country's conpetent authorities. |If waste is to be exported, prior permssion
for transboundary novement must be requested of the relevant Mnistry of the
Envi ronnment of the transit and inporting countries.

28. Under Turkish regul ations, the materials used in various industries are
regarded as waste; if these materials possess the characteristics indicated in
annex Ill1 to the Basel Convention, they are regarded as dangerous waste.

Medi cal waste is covered by the medical waste control regul ations.

Furthernore, Turkey's Law on Dangerous Wastes lists the categories of wastes
requiring special consideration referred to in annexes | and Il to the

Basel Convention, nanely, nedical wastes, excavation sludge, used |ubricants,
residues arising fromincineration in special installations and gypsum

29. As regards the use of cyanide in gold mning, Turkey states that the
Eur ogol d Conpany intends to exploit a gold mne using the cyanide nethod in
connection with the Izmr, Bergama and Ovaci k gold m ning project. According
to the informati on avail able and the investigations it has carried out, the
M nistry of the Environnent understands that at nost of the gold m nes use
will be made of “sodiumcyanide”, which is a toxic substance, to separate gold
fromthe mneral rock during the enrichnment process. The cyanide will be
transported and stored in briquettes not containing powder, in polypropyl ene
bags, each one of which will be kept in a closed wooden case, in accordance
with the regulations in force. The cyanide used initially (1.5 kg

per tonne of ore) will, after enrichment, be chemi cally refined by the

i nternationally-recognized | NCO SS02- Air nmethod. The cyani de content of the
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waste leaving the installation will be neasured and the waste will be
di scarded on a waste dunp rendered inperneable by nmeans of clay and a plastic
['ining.

30. The Mnistry of the Environment authorized this project after review ng
the application, in other parts of the world, of environmental neasures and
conducting environnental inpact studies in the |ight of Turkish regulations,
and after taking the precautionary neasures necessary. Neverthel ess, persons
living in the region concerned appeal ed the decision of the Mnistry of the
Envi ronnment concerning the Ovacik Gold Mning Project. Follow ng a hearing,
the conpetent court annulled the authorization granted by the Mnistry of the
Envi ronnment, which in turn has appeal ed the court's deci sion.

B. Informati on subm tted by intergovernnental organi zations

1. United Nations Environnment Programe/ Secretari at
of the Basel Convention

31. UNEP and the Secretariat of the Basel Convention have infornmed the
Speci al Rapporteur of the results of the fourth neeting of the Conference of
the Parties to the Basel Convention, which was held in February 1998 at
Kuchi ng, Mal aysia. The Conference decided not to amend annex VIl to the

Convention pending the entry into force of decision Il11/1 that prohibits the
export of dangerous wastes fromindustrialized to devel oping countries.
Annex VII lists nmenbers of OECD, the European Union and Liechtenstein as the

countries which are required to prohibit the export of their hazardous wastes
to countries not included in the list (developing countries). An attenpt was

made by Israel and Slovenia to have thensel ves included in annex VII, which
woul d have del ayed the entry into force of decision Il1/1 and opened the door
to future revisions of the list. The entry into force of decision I11/1 will

constitute significant progress in efforts to curb the export of toxic wastes
and dangerous products under cover of recycling. So far 16 ratifications have
been recorded; 48 others are necessary for the anendment to enter into force.

32. The Kuchi ng Conference al so adopted a nunber of decisions on the
following matters:

(a) Desi gnati on of conpetent authorities and focal points for the
i npl ementati on of the Convention at the national |evel (decision IV/13): the
Conference took note of two |lists containing, respectively, the addresses of
the focal points of 108 countries and of the conpetent authorities of
94 countri es;

(b) Cooperation between the Basel Convention and the activities
undertaken at the gl obal l[evel |eading to the devel opnent of the legally
bi nding instruments on trade in hazardous chemicals (decision IV/17): the
Conference requested the Secretariat of the Basel Convention, under the
gui dance of the Technical Wrking Group, to continue its cooperation with
UNEP, FAO, the United Nations Econom c Comm ssion for Europe, | MO and WHO
with a view to developing legally binding instrunents which would not overl ap
with the Basel Convention;
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(c) Bilateral, nultilateral and regi onal agreenments or arrangenents
(decision 1V/1): the Conference requested the Secretariat of the Base
Convention to establish and update a list of such agreenments and to distribute
it on a regul ar basis;

(d) Est abl i shment of an Informati on Managenment System on Wastes
(decision 1V/15): the Conference took note of the progress reported on the
establishnment of a systemof this nature and requested the Secretariat of the
Basel Convention to develop it further and to pronote access to it through the
I nt er net;

(e) Est abl i shment of regional or subregional centres for training and
technol ogy transfer regardi ng the managenent of hazardous wastes and ot her
wastes and the minimzation of their generation (decision IV/4): the
Conference took note of the progress made in the establishment of such
centres. It welconed the establishnment of the Regional Centre in Bratislava
for Central and Eastern Europe thanks to the financial support of Switzerland
and Slovakia's contribution in kind; the feasibility studies conducted with
the help of the German CGovernnment with a view to the establishnment of a
subregi onal centre for English-speaking countries in Africa; and the
feasibility studies carried out by UNEP with the financial assistance of the
Swedi sh Governnent with a view to the establishment of subregional centres for
Ar abi c- speaki ng and French-speaki ng African countries.

33. In accordance with decision IV/19 of the Kuching Conference, the Wrking
Group of Legal and Technical Experts continued its consideration of the draft
protocol on liability and conpensati on for danage resulting fromtransboundary
movenents of hazardous wastes and their disposal at its seventh session
(Geneva, 7-9 October 1998) without, however, being able to adopt a final text.
The draft protocol in its present formis contained in docunent

UNEP/ CHW 1/ WG. 1/ 7/ 2.

34. The Speci al Rapporteur was al so i nfornmed of the signature,

on 10 Septenber 1998, under the auspices of UNEP and FAO, of a new Convention
on Harnful Chemicals and Pesticides. This Convention will help to reduce the
danger to the environment and health posed by trade in and the use of
dangerous and toxic products; it will protect mllions of peasants, workers
and consuners in the devel oping countries.

35. This will be achieved by hel ping Governments to prevent chemicals that
they safely nmanage from being inported into their country. |[If a Governnent
does choose to accept an inport of a hazardous chem cal or pesticide, the
exporter will be obliged to provide extensive information on the chem cal's
potential health and environnmental dangers. |In this way, the Convention wll
pronmote the safe use of chenmicals, at the national |level, particularly in
devel opi ng countries, and limt the trade in hazardous chem cal s and
pesti ci des.
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2. International Atom c Energy Agency

36. | AEA i nformed the Special Rapporteur of the adoption,

on 5 Septenber 1997, of a Joint Convention on the Safety of Spent Fuel
Managenent. It was opened for signature on 29 Septenber 1997 and so far it
has been signed by 34 States and ratified by 3.

37. The Joint Convention is the first international instrunent to address
the safety of the managenent of storage of radioactive waste and spent fuel in
countries both with and wi thout nuclear programmes. It recognizes the right
of any State to ban the inport into its territory of foreign spent fuel and
radi oactive waste. Article 27 on transboundary novenment is based on the

| AEA Code of Practice on the International Transboundary Moyvenent of

Radi oactive Waste. It requires a Contracting Party which is a State of origin
to take the appropriate steps to ensure that a transboundary novenent is

aut hori zed and takes place only with the prior notification and consent of the
State of destination. Transboundary movenment through States of transit is
subject to those international obligations which are relevant to the
particul ar nodes of transport utilized.

38. A Contracting Party which is a State of destination may consent to a
transboundary movenent only if it has the adm nistrative and technica
capacity, and the regulatory structure, needed to nmanage the spent fuel or the
radi oactive waste in a manner consistent with the Convention. A Contracting
Party nmust not licence the shipment of its spent fuel or radioactive waste to
a destination south of latitude 60° South for storage or disposal.

39. Article 32 of the Convention establishes a binding reporting system for
Contracting Parties to address all neasures taken by each State to inpl enent
each of the obligations under the Convention. Finally, the preanble to the
Convention makes reference to both the Convention on the Prevention of Marine
Pol  uti on by Dunping of Wastes and Other Matter, as anended (1994), and the
Basel Convention on the Control of Transboundary Moyvenents of Hazardous WAstes
and Their Disposal

40. I n Septenber 1994, by resolution GC(XXXVII1I)/RES/ 15, the | AEA Genera
Conference call ed upon nenber States “to take all necessary nmeasures to
prevent illicit trafficking in nuclear material” and invited the Director

General “to intensify the activities through which the agency is currently
supporting menber States in this field”. The | AEA docunent entitled “Security
of material: neasures against trafficking in nuclear materials and other

radi oactive sources” (GC(42)17 of 2 Septenber 1998) descri bes the Agency's
activities in this area.

3. Centre for International Crinme Prevention (ClCP)

41. One of the mandates of the Centre for International Crime Prevention is
to provide advisory services and technical assistance to nenber States in
establ i shing appropriate machinery for applying crimnal law in the protection
of the environnent.

42. The Centre drew attention to Econonmic and Soci al Counci
resolution 1996/ 10 of 23 July 1996 by which it decided that the issue of
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crimnal law in the protection of the environnent should continue to be one of
the primary concerns of the Comm ssion on Crinme Prevention and Crim na
Justice at its future sessions. |In the sanme resolution, the Counci

recogni zed the inportance of enhancing international cooperation in the
enforcenment of donmestic and international environmental crimnal |aws, of
pronoting operational activities in that area and of protecting the
environment not only at the national |evel but also at the international

| evel. Moreover, the Council requested the Secretary-Ceneral to seek the
views of nmenber States in order to determine the feasibility of establishing
appropriate machinery for applying crimnal law for the protection of the
environnment, and to establish and maintain close cooperation with

menber States and ot her bodies active in the field of environnental
protection, particularly in the area of technical cooperation of assistance,
and to continue gathering information on national environmental crimnal |aw
and regional and nmultinational initiatives.

43. The report on the sixth session of the Conm ssion on Crinme Prevention
and Crimnal Justice (E/ 1997/30-E CN.15/1997/21) indicates that the Comm ssion
enphasi zed the crucial role of crimnal law in the protection of the
environnment also in the context of illegal trafficking in hazardous and

nucl ear substances (paras. 79 and 80). During the session, representatives of
menmber States stressed that CICP (previously referred to as the Crine
Prevention and Crimnal Justice Division) should facilitate cooperation at the
national, regional and international levels with a viewto effectively
combati ng environmental crinme (para. 81).

4, Counci | of Europe

44, The Council of Europe has drawn attention to the European |ega
i nstrunments which are designed to protect the environnent and which indirectly
help to prevent illegal traffic in toxic wastes and dangerous products.

45. Two international treaties have been concluded under the aegis of the
Council of Europe: the Convention on Civil Liability for Damage resulting
from Activities Dangerous to the Environment and the Convention on the
Protection of the Environnment through Crimnal Law.

46. The Council of Europe's Convention on Civil Liability for Danage
resulting fromActivities Dangerous to the Environnent has so far been signed
by nine nember States. The Convention on the protection of the Environnent
was opened for signature on 4 Novenber 1998, on which date it was signed by
seven States. Both Conventions require three ratifications to cone into
force.

47. In addition, several resolutions on pesticides and other chemn cal
products likely to have effects on human health have been adopted in the
framework of the Partial Agreenent in the Social and Public Health Field. The
nost recent ones concern surface coatings and food processing and
cont am nati on.

48. Furthernore, the Parliamentary Assenbly of the Council of Europe is
preparing a report on “Energy Cooperation in the Baltic Region”. ©One of the
rapporteurs is likely to point out that sonme Baltic countries still Iack
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proper treatnment facilities for toxic waste and that not all of the region's
countries have ratified the Basel Convention. The Assenbly nmight call for
further efforts in this direction.

49. The Congress of Local and Regional Authorities of Europe (CLRAE)

organi zed a conference on “Nucl ear safety and | ocal/regional denpbcracy” in

Cot henburg, Sweden, from 24 to 26 June 1997. The final resolution of the
Conference stated that “it is crucial to ensure access to all relevant
information for the public, to involve |ocal and regional authorities and the
public in decision-making and to seek public confidence in principles that
govern the safety of repositories and in waste management progranmes” (for the
proceedi ngs of the Conference, see the Council of Europe series “Studies and
Texts”, No. 57).

[11. REVIEW OF CASES AND | NCI DENTS SUBM TTED TO THE SPECI AL RAPPORTEUR
50. The followi ng cases were transnitted to the Governnents concerned by the
Speci al Rapporteur. The replies received are also presented below, if no

reply was received within a reasonable time, this is indicated.

A. Chi na/ Ger many/ Net her | ands/ Hai ti : Shi ppi hg of cont ani nat ed
pharnmaceuticals to Haiti (conmunications dated 28 May 1998)

1. The facts

51. According to the comruni cation received, from 1996 to 1997 at

| east 88 children in Haiti died of acute kidney failure after taking the
contam nated liquid acetam nophen (trade nane: Afebril), often used to fight
fevers, made by a pharmaceutical company in Haiti. The Haitian acetam nophen
was contaminated with an autonobile antifreeze ingredient called diethylene

gl ycol .

52. The conmpany Vos BV | ocated in Al phen aan de Rijn (Netherlands) knew that
the glycerine (the nmedical raw material for the nmedication) which it delivered
to Haiti in 1995 and which caused the deaths of the Haitian children was not
pure. An investigation revealed that the conmpany had sent a sanple of the
glycerine to a | aboratory to be exam ned before delivering it to the
designated recipient. Although the test results showed that the glycerine was
not suitable for nmedical use, it was still sold, via a German conpany, with a
“pharmaceutical quality” certificate.

53. After questions were raised about its role by the Netherlands Mnistry
of Public Health and the United States Food and Drug Adm nistration (FDA), the
responsi bl e government agencies for food and drugs, Vos stated |ast year that
the glycerine had not been tested by a | aboratory. However, the glycerine
appears in fact to have been tested in |late February 1995, around the tine it
was transported from Ansterdamto Haiti, by SGS Laboratory Services in
Dordrecht. According to an SGS enpl oyee, the conpany has carried out

| aboratory research for Vos “for years”

54, According to a copy of the test report, the glycerine only had a purity
of 53.9 per cent. According to international pharmaceutical standards,
gl ycerine nust have a purity of at |east 95 per cent. Vos BV pasted |abels on



E/ CN. 4/ 1999/ 46
page 14

the barrels of glycerine bearing the certificate “GLYCERI NE 98 PCT USP": the
desi gnation “USP” (United States Pharmacopoeia) is an internationally

recogni zed qualification for processing in the pharmaceutical industry. Vos
still refuses to coment on the matter

55. The incident came to light in July 1997 after dozens of children died in
Haiti after taking paracetanol syrup for fever, sore throat and headache. The
syrup, of which the glycerine delivered by Vos was an inportant part, was
produced by the Haitian pharmaceutical conmpany Pharval .

56. In 1997, the Haitian Governnment requested help from FDA to carry out an
i nvestigation to discover the origin of the glycerine. FDA staff visited
different countries to do this, including the Netherlands. A report release
by FDA reveal ed, among ot her things, that the glycerine was m xed with the

antifreeze diethylene glycol. 1In high doses, this product is fatal for
chi | dren.
57. During this investigation it was also reveal ed that Vos had

stored 72 barrels of glycerine in a rented warehouse in Rotterdam harbour. On
14 Decenber 1994, the glycerine arrived in the harbour on board a Chi nese
freighter. A fax dated 16 January 1995 from Vos BV to the Rotterdam

war ehouse - which asked not to be nanmed - reveals that Vos requested a 250 m
sanple of the glycerine to be taken. That was a nonth before the glycerine
was sold to the German trade firm CTC through a paper transaction. The sanple
was to be sent to Al phen aan de Rijn. A staff nenmber of the Rotterdam

war ehouse conpany decl ared that Vos BV regularly gave such orders. According
to the | aboratory's analysis report, on 21 February 1995 Vos asked SGS
Laboratory Services to exam ne the glycerine sanple. In the neantine, the
barrels of glycerine were taken from Rotterdamto Amsterdam by truck and

| oaded onto a ship, owned by Nedlloyd, that set sail for Haiti on 25 February.
On 2 March 1995, SGS sent its report to Al phen aan de Rijn in which it stated
that the glycerine was not of the required quality.

58. Earlier in 1997, a Dutch Labour Party parliamentarian, J. Verspaget,
attenpted to push for a legal investigation; however, the Public Health

M nster, M. Borst, saw no reason to do so as there was “no reasonabl e
suspicion” of guilt.

59. Since the beginning of the affair, Vos has directed all requests for
reactions to its German parent conpany, Hel m AG whose head office is in
Hamburg; Hel m AG refuses to discuss the matter further. This firmis one of
the | argest European chem cal and pharmaceuti cal conpanies in the world with a
gl obal turnover of nmore than 6 billion deutsche mark. In the German nedi a,
Hel m AG has al ready been |inked to problens involving the delivery of
pharmaceuticals to Third World countries. Enploying about 1,300 persons, it
has offices in nore than 30 countries across Europe, North and South America,
Asi a and Africa.

60. In August 1997, two Netherlands Public Health Inspection Service
officials spoke with Vos. According to the Mnistry of Public Health, at that
time, Vos said nothing about the [ aboratory test done on the glycerine.
According to the Mnistry, staff menbers of Vos BV told the inspectors that a
sanpl e was taken but was not anal ysed by a | aboratory. The sanple was only
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taken, according to Vos, as potential proof if a problemregarding the
transaction should develop with the client. At Vos BV, it was not unusual for
chem cal and pharnmaceutical raw materials to be exam ned by SGS Laboratory
Services in Dordrecht. The glycerine delivered by Vos originated in China

but the FDA has never been able to deternm ne the producer. The concl usions of
the Netherlands inspectors were included in the FDA report on the matter. An
FDA staff menber who visited Al phen aan de Rijn in July 1997 was told the same
thing as the Netherlands inspectors by the conpany's officials, including its
director, E. Huisman. “They told nme that they had taken a sanple, but that
the sanple was never treated”, she said.

61. According to the Netherlands attorney, E. Van der Wl f who, together
with a German col | eague, represents the Haitian pharnmaceutical conpany Pharva
and the parents of the children who died, the Netherlands Justice Departnent
can no longer avoid a crimnal investigation. The new facts, according to
M. Van der Wil f, also nmake it possible to conplete the prepared civi
proceedi ngs agai nst Vos BV and the German parent conpany Hel m AG

62. Until now, the directors of Vos BV continue to deny that the conpany
knew about the glycerine's inmpurity. They declared that the material had not
been anal ysed by a | aboratory. The NRC Handel sbl ad publi shed the test report
of SGS Laboratory Services, which showed that the glycerine's purity was under
54 per cent. Vos received the report at the beginning of March 1995. The
ship containing the glycerine had just sailed. It would have been possible
for this information to be passed on so that the Haitian firm Pharval, which
m xed the glycerine into the paracetanol syrup, could have been warned.

2. Reply of the German Governnent (letter of 14 October 1998)

63. The al |l eged shi pnment of contam nated glycerine by the Dutch conpany

Vos BV to Haiti in 1995 has been conducted from Rotterdam Al though at the
time Hel m AG was the not her conmpany of Vos BV there are no indications that
the glycerine may have originated in Germany. On this basis, there is no
reason to assune that contami nated glycerine has been illegally exported from
Germany. Therefore no further investigations of this matter have taken place
in Germny.

3. Reply of the Chinese Governnment

64. There have been accusations that synthetic glycerine exported by Chinese
conpani es caused the poisoning of Haitian children. The Chi nese Governnent,
which is profoundly shocked by this misfortune, takes these accusations
extrenely seriously. According to investigations carried out by the

m nistries concerned, Chinese firns have never exported glycerine to Haiti

Chi nese enterprises that export glycerine enjoy a good comrercial reputation
and conply with international trading standards.

4. Absence of reply

65. No reply has been received fromthe Haitian Governnent. No reply has
been received fromthe Netherlands Government.
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B. United States/lIndia and other devel oping countries: export
of United States Navy and other United States vessels to extrenely
hazardous recycling operations in India (comunications dated
3 June 1998)

1. The facts

66. It has been reported that the Governnent of the United States is
supporting the continued export of United States Navy vessels and other ships
to extrenely hazardous recycling operations in devel oping countries. The

I nt eragency Ship Scrapping Panel gave its support to the schenme even while
acknow edgi ng that the ships were likely to contain very hazardous substances
such as asbestos and PCBs, and that devel oping countries |ack the

envi ronnmental or occupational safety standards necessary to prevent harm

67. It is alleged that the United States views the developing world as a
prom sing repository for its hazardous waste problems, including a whole
generation of asbestos and PCB-1aden ships. The primary destination of ships
for scrap is the port of Alang in the State of Gujarat in India. There,

35, 000 poor | abourers working in primtive conditions cut open the ships with
bl owt orches and chisels. Deaths or crippling accidents occur al nost daily and
exposure to toxi c conpounds goes conpletely unregul ated

2. Reply of the |Indian Governnment (fax of 6 October 1998)

68. The conpetent administrative service, nanely, the Directorate of

Shi ppi ng, has informed the Special Rapporteur that the allegation has not been
transmtted to it. The Special Rapporteur has once again transmtted the

all egation and is awaiting a reply.

3. Reply of the Governnent of the United States
(letter of 13 October 1998)

69. At present, the Departnment of Defense is not exporting United States
Navy or other vessels for scrapping overseas. 1In fact, on 19 Decenber 1997,
the Secretary of the Navy issued a noratorium suspending such activity until
the process of scrapping a ship has been thoroughly studied.

70. The Departnment of Defense does not consider its vessels to be toxic or
hazardous, nor does it regard their export for scrapping to be an export of
toxi ¢ or hazardous waste, notw thstanding the fact that the scrapping process
may result in sone waste materials being generated. On 24 Decenber 1997, the
Depart nent of Defense established an Interagency Ship Scrapping Panel. The
pur pose of the Panel is to review the Departnent of Navy and United States
maritime adm nistration programres to scrap vessls and to investigate ways of
ensuring that vessels are scrapped in an environnentally sound, safe and
econom cal ly feasible manner.

71. I n August 1997, before the establishnent of the Panel, the Departnent of
Def ense had consi dered exporting vessels that it had owned or formerly owned
for scrapping. As a first step in the process, in accordance with

United States policy, the Departnent of Defense provided a genera
notification to 10 countries and the adm nistrative area of Taiwan that the
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United States allows the export of such vessels and that, |ike the vessels of
ot her vessel -exporting countries, such vessels may contain polychlorinated

bi phenyls (PCBs) in sonme solid materials, added as plasticizers or
fire-retardants during the manufacturing process. The notification identified
the potential PCB-containing materials to include paints, rubber products,

felt gaskets, machinery nounts, adhesives and electrical cable insulation. It
al so stated that liquid PCBs would be rempved fromthe vessels before export.
None of the countries receiving the notification of the potential vesse

export programe responded to it.

72. In a sunmary of the report of the Interagency Panel on Ship Scrapping,
comruni cated to the Special Rapporteur, the Departnment of Defense recomrends
that the option to scrap vessels both domestically and internationally should
not be foreclosed, subject to the report's other nore specific
reconmendations. In the [ight of these other nore specific recomendations,
such as a ship scrapping pilot project to analyse the scrapping process, and
the Secretary of the Navy's noratorium suspendi ng any efforts exploring
options to dispose of United States Navy ships overseas, the Departnent of
Def ense has no i medi ate plans to export ships for the purpose of scrapping.

C. Madagascar: dunping of toxic products in the
I ndi an _Ocean (comruni cation of 2 October 1998)

1. The facts

73. The Speci al Rapporteur has been informed that several thousand fish died
recently in the Indian Ocean off the port of Manakara, south-east of
Madagascar. Radi o Madagascar, quoting port officials, allegedly stated that
the fish died as a result of poisoning and that there was a foul snell in the
port area. The fear was expressed that a number of persons m ght have

coll ected and eaten the fish.

74. According to the authors of the conmunication, this is not the
first time that an incident of this nature has occurred. |In 1993, 100 persons
all egedly died in the sane region after eating shark neat. It is also said

that other people died in 1994 and 1995 because of the sane sort of thing.

2. Absence of reply

75. No reply has been received fromthe Ml agasy Government.

D. Reply of the Canadi an Governnment to the allegations contained
in the report E/CN.4/1997/19 (letter of 6 February 1997)

76. The Canadi an Government states that the Special Rapporteur had drawn its
attention to two allegations in which Canada was said to be concerned either
as a State where traffic of toxic or dangerous products and wastes origi nates
or as a State recipient of such traffic. The first allegation involved a

m ning waste spill in the Philippines by a conpany apparently owned by

Mar copper M ning Corporation, an Asian mning firmin which Canada's Pl acer
Dome Inc. is reported to have 40 per cent ownership. The second allegation
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concerned nmne tailings finding their way into a river in Papua New Gui nea and
i nvol ved Placer Nuigini, a |local subsidiary of Placer Done Inc., which
exploits the Porgera mne (E/CN. 4/1997/19, para. 44).

77. The Canadi an Governnment understands that Placer Done Inc. of Vancouver
(British Colunmbia) transnmitted to the Special Rapporteur a detailed letter
fromits Senior Vice-President, Environnent, which concluded:

“Based on a review of the above information and the material to be
delivered separately | would hope that you can conclude that the
situations at Marcopper and Porgera are not of an illicit nature and are
not creating adverse health effects. When people's lives have been

i nconveni enced as with the Marcopper tailings rel ease, compensation is
provided as justified by the circunstances.”

78. Inits reply, Canada expresses concern about the procedure followed in
the matter: the report of the Comm ssion on Human Rights on its fifty-third
session (E/CN. 4/1997/19), which covers the two allegations, was dated

5 February 1997, one day before the date of the letter bringing themto the
attention of the Canadian authorities. Any allegation of this nature should
be included in the report only after the State concerned had been given a
reasonabl e opportunity to reply to it. Provided that the State's reply is not
unduly delayed, it too should be included with the allegation in the report.
In the Canadi an Government's opinion, the inclusion of the State's reply as an
addendum to the report, to be published at a later date, did not constitute
procedural fairness. Nevertheless, since the allegations contained in the
letter of 6 February remained before the Comm ssion on Human Ri ghts and on
public record, the Canadi an Governnment requested the Special Rapporteur to
bring the following reply to the Conmission's attention at the earliest
opportunity.

79. The Canadi an Government al so drew the Special Rapporteur's attention to
the fact that, at its meeting on 20 February 1997, the Extended Bureau of the
third Conference of the Parties to the Basel Convention on the Control of the
Transboundary Movenent of Hazardous Wastes and their Di sposal considered the
relation of the work of the Comm ssion on Human Rights to the Basel
Convention. Canada, as a State party to the Basel Convention, fully supports
the Bureau' s approach to this matter, the conclusions of which are contained
in the report on that neeting (UNEP/ SBC/ BUREAU. 3/5/3 of 21 February 1997).

80. A review of the allegations contained in the report (E/ CN. 4/1997/19,
par agraph 44) provides no indication that Canada is an originator of toxic or
dangerous wastes and products going to the countries cited, that it is a

reci pient of such traffic, or that it is in a legal position to regulate
matters in the territories in which the alleged incidence occurred.

81. In the Canadi an Governnment's view, the nere fact that a corporation
operating in the Philippines or Papua New Gui nea may have ties with a Canadi an
corporation does not nmake Canada a State where traffic of toxic or dangerous
products and wastes originates. The commercial ventures in question operate
in the countries in which the alleged pollution was created. No traffic or
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movenent of any substance from Canada to such countries occurred. The
Canadi an Governnment therefore considers that these matters fall outside the
Speci al Rapporteur's mandate.

82. The Governnent considers that, because no transboundary novenent
originated from Canada in respect of either allegation, no question arises
regarding illegal trafficking under the Basel Convention. However, as a State

party to that Convention, Canada fully supports the efforts of the over

100 States parties to the Convention (including the Philippines and

Papua New Guinea) to address the issue of illegal trafficking in hazardous
wastes on an ongoi ng basis. Canada's donestic |law, which regul ates exports of
hazardous wastes destined for transboundary novenent, enables it to conply
with its international obligations.

83. Enterprises operating in the Philippines and Papua New Gui nhea are
subject to regulation by those States as a matter within their sovereign
jurisdiction. The Canadi an Government enphasi zes that the Government of the
Philippines, inits reply reproduced in paragraph 30 of the report
(E/CN. 4/ 1997/ 19) states that “no occurrences of illegal novement and dunpi ng
of toxic and dangerous products and wastes in the Philippines were reported by
the Governnent”.

84. Inits reply, the Canadi an Governnent recalls that the Special
Rapporteur’'s mandate, as set out in Comm ssion on Human Ri ghts

resolution 1995/81, is to “produce annually a list of the countries and
transnati onal corporations engaged in the illicit dunping of toxic and
dangerous products and wastes ” The Government considers that, in the

al | egati ons regardi ng Canada, the Special Rapporteur has confused the issue by
i nplying a |inkage between the Governnment of Canada and activities in other
countries of the conpanies cited, thereby inplying the Canadian Governnent's
responsibility for which there is no legal basis. It enphasizes that

Pl acer Dome Inc. is not owned by the Governnent of Canada.

E. Reply of the Netherlands Governnent to the all egations contained
in the report E/CN.4/1997/19 (letter of 3 July 1998)

85. The Net herl ands Government replied in April 1997 to allegations
concerning (a) the export of zinc scrap to India and (b) Shell/Ni geria (see
E/ CN. 4/ 1997/ 19, paras. 54 and 55). Beginning with a few introductory
observations of a general nature, it states that, as a matter of procedura
fairness, it would have been preferable if Governnents had been given
sufficient time to respond to allegations brought to the Special Rapporteur's
attention and if their replies had been included in the report.

86. The Netherlands is of the opinion that unsubstantiated clainms should not
be included in the Special Rapporteur's report. The allegations directed at
the Netherlands are an exanple. The summary of the Bharat Zinc case, for
example, states that “all egedly Bharat Zinc inmports thousands of tonnes of
metal waste and apparently the workers in the factory are neither inforned,
etc. ” No substantiated facts or data are included, and it is not clear
who i s making the allegation.
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87. Furthernore, the Netherlands is concerned about possible duplication
wi th arrangenents under the Basel Convention on Hazardous Wastes, to which
116 countries are party. The Secretariat of the Basel Convention has a very
cl ear mandate to report and consult countries allegedly involved in illegal
traffic of hazardous waste

88. Al t hough the Governnment of the Netherlands responds to both allegations
contained in the report, it is of the opinion that the case of Shell/Nigeria
is not covered by the Special Rapporteur's nmandate.

Al l egations levelled at the Netherlands in the Bharat Zinc affair

89. The report in question states that the Netherlands and the United States
are the main exporters of zinc scrap to the Bharat Zinc conpany in India, that
this conpany di sposes of the residues without the proper facilities for doing
so, thereby causing air pollution, and that the conpany's enpl oyees are

i nadequat el y protected agai nst the effects of hazardous waste.

90. That information is not entirely correct, since the Netherlands ceased
exporting zinc scrap to Bharat Zinc in India in Septenmber 1995. Up to

6 May 1994, the relevant regul ations on the inport, export and transit of
hazardous waste provided no scope for objections to be | odged against plans to
export waste of this kind. On that date, Directive 259/93 of the European
Community on the supervision and control of shipnents of waste within, into
and out of the European Community entered into force. Where the zinc is to be
recovered (for a useful application) zinc scrap can be designated as either a
green or anber |ist substance, and this distinction has a major influence on
the procedure to be followed. |In principle, no restrictions apply to the
export of green list substances (although they nust be destined for processing
in a properly licenced installation), while a notification procedure applies
to anber |ist substances. This distinction was not, however, relevant to
India as that country had announced that it also wi shed to control shipnments
of green |ist substances by neans of a notification procedure.

91. Between 6 May 1994 and Septenber 1995, a few notifications were received
of plans to export zinc scrap to India. As the conpetent Indian authorities
had granted perm ssion for the inport of such waste, and in the absence of
policy-rel ated objections, perm ssion was granted. |In Septenber 1995

i nformati on was received from G eenpeace that environnentally unsound
processi ng net hods were possibly being applied to this waste. 1In response,

all exports of zinc waste to India were banned until further notice, and since
then no nore zinc has been exported.

92. The I ndi an Governnent recently infornmed the European Commi ssion that the
i mport of green list zinc scrap was no | onger subject to a notification
procedure. In principle, no nore restrictions apply to the export of such

zinc waste (the conpetent Indian authorities have issued all relevant |icences
to Bharat Zinc, which is indeed regarded as a nodel conmpany). However, as far
as the Netherlands authorities know, this change in the attitude of the Indian
authorities has not led to the resunption of exports of this waste fromthe
Net herl ands to I ndia.
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93. From t he above the Netherlands Governnent concludes that, with regard to
the export of zinc waste to India, every necessary precaution has been taken
by the Netherl ands.

Al | egati ons concerning Shell/Nigeria

94. The Net herl ands considers that it has no jurisdiction over the Shel

Pet r ol eum Devel opment Conpany of Nigeria, since that Shell subsidiary was
establi shed under Nigerian law. The Netherlands authorities cannot therefore
institute proceedings under either civil or crimnal law in response to

al | egati ons concerning forns of environnmental pollution for which this conmpany
may be responsible. As Nigerian law is applicable, the allegations should be
taken up with the Nigerian Governmnent.

I'V. CONCLUSI ONS AND RECOMVENDATI ONS

95. The Speci al Rapporteur draws the attention of the Comm ssion on Human

Ri ghts to the concl usions and recommendati ons set out in her previous reports,
and in particular those in the report E/CN. 4/1998/ 10 (paras. 53 to 106) and
its addendum 2, which contains recomendations in connection with her visit to
Africa (paras. 54 to 63). Those conclusions and reconmendations remain valid
and should be referred to during the consideration of the present report. She
al so draws the Conmi ssion's attention to the conclusions and recomrendati ons
contained in the addendumto the present report concerning her visit to

Latin America (E/CN. 4/1999/46/Add. 1). The Special Rapporteur submits below a
number of additional observations and recommendati ons based on her work.

96. VWil e expressing thanks to all CGovernnents for their cooperation, the
Speci al Rapporteur wi shes to express her dissatisfaction with the substance of
the replies to the allegations brought to their attention. A number of them
confined their replies to statenents chall engi ng the conpetence of the Special
Rapporteur and devel opi ng procedural argunments that evade the substance of the
problem Ohers stated that inquiries were being conducted at the nationa

| evel but gave no further details. One Governnment said that exports of
materials that m ght be dangerous had been suspended tenporarily, but failed
to indicate how |l ong this suspension would |ast.

97. Two Governnents in their replies once again enphasized the need to

foll ow adversary procedure, nanely, that States should be given a reasonabl e
anount of tinme to reply to allegations and their replies included in the
report containing the allegations. The Special Rapporteur w shes to point out
that this procedure was indeed respected except in the case of replies to the
all egations contained in the report (E/ CN. 4/1997/19). The reason for that
exception, nanely, administrative delays in the transm ssion of mail due to
the restructuring of the Centre for Human Rights and staff redepl oynent, were
explained to the Commi ssion at the time the report was submtted (see al so
paragraph 20 of the report submtted to the Commi ssion at its fifty-third
session - E/CN. 4/1997/19). The Special Rapporteur feels it her duty to recal
that she furnished proof to the del egati ons concerned with which she spoke
that the letters transmtting allegations to Governnments had been drafted and
signed by her in July 1997 when she visited Geneva at her own expense.
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Al t hough she understands the legitimate concerns of Governments, the Speci al
Rapporteur considers it unfair that she should personally continue to be the
target of such reproaches concerning a matter that has already been settled

98. Furt hernore, one Government appeared to confuse the Special Rapporteur's
personal convictions with the allegations she was required to bring to its
attention. The Special Rapporteur wishes to recall that so far she has not
drawn any concl usions on the basis of the cases submtted to her, as indicated
in her report; in that connection she refers to paragraphs 85 and 90 of the
report submtted to the Commission at its fifty-fourth session

(E/ CN. 4/ 1998/ 10) .

99. Lastly, that same Governnent considers that the Special Rapporteur has
“confused the issue by inplying a |linkage between” that Governnent “and
activities in other countries of the conpanies” cited in the allegation.
Furthernore, that CGovernnent considers it is not responsible for the
activities of enterprises it does not own. The Special Rapporteur would

wel cone any constructive suggestions enabling her to sinplify questions that
are by their nature conplicated. She would be the first to wel come neasures
that could be taken at the national and international |levels to resolve

probl ens raised by the activities of transnational corporations and to define
responsibilities. One of the roles of human rights protection bodies is to
seek and identify corrective neasures that could be taken. One measure
advocat ed by the Special Rapporteur, nodelled on the exanple of other

Uni ted Nations bodies, would be for States to adopt a code of conduct mnaking
the activities of transnational corporations nore ethical, paving the way for
sust ai nabl e devel opment and reflecting the interests and needs of individuals
and peopl es. Another neasure she has already advocated in her previous
reports (E/CN.4/1997/19, para. 85; E/CN. 4/1998/10, para. 101) would, on the
nodel of the Convention on the Protection of the Environnent through Crimna
Law adopted by the Council of Europe (see paras. 45 and 46 above), be based on
the concept of the crimnal liability of enterprises and specify procedures by
whi ch proceedi ngs could be instituted. Furthernore, the Special Rapporteur
has al ready proposed that Governnents should explore the possibility of
ensuring that national enterprises should at |east be required to conmply with
the laws of the host country; where necessary, they should be held responsible
for their acts and practices under the | aw of the country of origin whose
environnmental standards were nore strict. It would also be useful if
countries of origin and transnational corporations were to help countries
victins of crimnal practices in prosecuting and punishing, through crim na
proceedings if necessary, those responsible for such offences. The countries
of origin of transnational corporations should also consider the possibility
of offering renedies to individuals who consider thenmselves injured by the
practices of such corporations.

100. The Speci al Rapporteur continues to receive various conplaints regarding
human rights problens connected with activities that fail to respect the
environment. Although she decided not to deal with them under her mandate,
she is of the view that the Comm ssion on Human Ri ghts shoul d consi der
creating machinery for the exam nation of such conpl aints.
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101. CQut of respect for the adversary procedure, a nunmber of conplaints
received at a |ate date have not been included - together with Governnment
replies, if any - in the present report and will be dealt with subsequently.

102. The conplaints received cannot in every case be processed properly
because the information they contain about alleged facts or persons,
enterprises or countries is vague. Wile she is aware of the difficulty of
obtaining reliable information about a problemwhich in essence is connected
with clandestine activities, the Special Rapporteur requests authors of

communi cati ons to endeavour to identify the countries of origin and the
transnati onal corporations allegedly engaging in the unlawful practices
covered by her mandate, nanely, the countries or places where such practices
all egedly occurred and, if possible, the country or countries through which
illegal traffic transited. It would also be useful to identify any victins
and to specify which human rights had all egedly been violated (the right to
health, life, privacy, freedom of expression, association or assenbly, the
right to receive and inpart information, trade union freedonms and the right to
heal thy and safe conditions of work, for example). It is also inportant for

t he Speci al Rapporteur to know whether internal judicial renedies are adequate
and efficient and whether they have been exhausted.

103. The Speci al Rapporteur notes that comunications from Governnents are
rare and enphasi zes that, without their contribution, she will find it
difficult to undertake an objective and adversarial evaluation of the trends,

characteristics and problens raised by the illegal dumping of toxic wastes and
products. She appeals to States for their full cooperation so that al
presumed or confirmed cases of illegal traffic can be brought to her

attention.

104. The Special Rapporteur also requests States to provide information on
action taken at the national level, on nmethods used to curb illegal traffic,
as well as on the renedi es avail able to conplainants, so that data on positive
practices likely to serve as exanples for other States can be collected

105. The Special Rapporteur appeals to States to take nmeasures ensuring the
effective exercise of the right to information, which is one of the
cornerstones of human rights protection machinery and an essential el enment of
any denocratic system

106. Since a nunmber of national human rights committees do not have the right
to receive or deal with conmunications alleging human rights violations
connected with environnental matters, which are often the province of other
bodi es, the Special Rapporteur advocates the devel opment of an integrated
approach and nmethod for dealing with such interrel ated questions.

107. The Speci al Rapporteur notes with concern that a number of confirnmed
cases of illegal traffic in toxic wastes have not been solved in a
satisfactory manner, either fromthe standpoint of the obligation to seek out
and prosecute those allegedly responsible or of the duty to assist the victim
countries in accordance with the principle of returning such waste to the
country of origin, if known, or if not, to other States capable of managing it
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in an environmental |y sound manner. She therefore recommends that
i nternational assistance should be provided nore rapidly and on a | arger
scal e.

108. The Speci al Rapporteur has been informed of cases of the all eged

di sposal of dangerous products and outdated nmedi caments in the context of
energency humanitarian assi stance operations in Central American countries
affected by natural disasters. Although she has been unable to confirm such
al |l egations, she recalls that simlar cases have occurred in the past, for
exanpl e in Al bania, and urges States, international organizations, relief
bodi es and NGOs to be very nuch on their guard.

109. The Special Rapporteur notes with satisfaction the progress made with
the establishnment of regional training and technol ogy centres, and once again
enphasi zes the need to strengthen the capacity of the devel oping countries to
curb illegal traffic. |In the same spirit, she is in favour of elaborating a

| egal instrunment restricting trade in dangerous chem cal substances as well as
the ratification and amendnment of the Basel Convention which prohibits the
export of dangerous wastes fromindustrialized to devel oping countries
(decision I11/1).

110. It is vital that bilateral, regional and nultilateral cooperation should
be strengthened in order to achieve the follow ng objectives of the

i nternational conmmunity on the basis of appropriate regional and internationa
i nstrunents:

(a) Reduci ng transboundary nmovenents of hazardous wastes and toxic
products;

(b) Prohi biting the export, including export for recycling, of such
wast es and products to devel oping countries not possessing the appropriate
capacity;

(c) Ensuring the ecol ogically sound transformati on and management of
such wastes and products;

(d) Provi di ng adequat e assi stance to the countries concerned;
(e) Preventing and strictly controlling transboundary novenents; and
(f) Preventing and curbing illegal traffic.

111. During her mssions, the Special Rapporteur noted that the public at

| arge, NGOs and | ocal bodies responsible for environmental problenms and human
rights were not sufficiently famliar with her mandate. She therefore
requests the Ofice of the High Comm ssioner for Human Ri ghts to publicize her
mandate to a greater extent, and specifically by dissem nating a brochure and
by presenting on an Internet site practical information on the subject and
about what is being done.



