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1. The Federaci 6n de Asoci aci ones de Defensa y Pronoci 6n de | os Derechos
Humanos (Spain) w shes to express publicly its support for the series of cases
before the National High Court relating to Spaniards who di sappeared during
the period of the Argentine and Chilean mlitary dictatorships.

2. In March 1996, the Progressive Union of Prosecutors | odged a conpl aint
with the National Hi gh Court against the nenbers of the Argentine military
junta whi ch usurped denocratic rule in Argentina between 1976 and 1983 for
al l eged crinmes against humanity, including genocide and terrorism
Subsequently, in July 1996, the sane Association | odged a conpl ai nt agai nst
the nmenbers of the Chilean military junta relating to simlar offences
committed during their period in power between 1973 and 1990.

3. A favourable settlenent of these cases would represent an inmportant
contribution to efforts to conbat inpunity by confirm ng the incontestable
exi stence of a universal crimnal jurisdiction. |In view of the obstacles

whi ch are being encountered as a result of failure to conply with agreenents
for |l egal cooperation as well as a degree of reluctance within the Spanish

| egal machinery for the administration of justice - specifically, the office
of the chief prosecutor for the National H gh Court - the Federation w shes to
state the foll ow ng.

4, The donestic crimnal courts - in this case the National H gh Court -
are conpetent to hear cases involving alleged crines against humanity
conmitted under the Argentine and Chilean dictatorships on the basis of the
principles of universal crimnal jurisdiction and passive personality, which
exi st under donestic and international |aw

- Articles 10.2 and 96.1 of the Spanish Constitution acknow edge
that International Law on Human Rights is incorporated in Spanish
domestic law in different ways. The Universal Decl aration of
Human Rights is a mandatory yardstick in interpreting the
correspondi ng constitutional rules; the rules contained in
i nternati onal agreenents such as those on Internationa
Humani tarian Law (the Geneva Conventions of 1949 and their
addi ti onal protocols of 1977), the Convention on the Prevention
and Puni shment of the Crine of Genocide (1948), the Internationa
Covenant on Civil and Political Rights (1966), the Convention
agai nst Torture and Ot her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment (1984), inter alia, ' having been published in the
Boletin Oficial, formpart of Spanish donestic |aw. These
instruments have al so been ratified by Chile and Argentina.

- Article 23.4 of the Organization of Justice Act establishes the
conpet ence of the Spanish courts to hear cases involving acts
commtted by Spaniards or foreigners outside the nationa
territory, provided that such acts can be described, inter alia,
as constituting the crine of genocide 2 or terrorism

5. There are reasonabl e indications that officers of the Argentine and

Chil ean arnmed forces commtted acts of genocide, exterm nation, nurder, forced
di sappearance, torture, persecution of individuals because of their politica

i deas and prol onged detention, and that individually and jointly they viol ated
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the norms of jus cogens. Together these acts constitute crines against
humani ty under customary international |aw, which is applied in Spanish
donestic law. As for the crime of terrorism customary international |aw also
recogni zes it as such. It should be remenbered that in the case of Chile, the
Chil ean Supreme Court has described the Directorate of National Intelligence
(DINA) as a “crimnal organization”. The United Nations General Assenbly
itself has expressly condemmed this crime (resolutions 49/185 and 50/ 186,
Decenber 1994 and 1995 respectively).

6. Nor can it be considered that these crinmes have been tried in the
countries in which they were commtted, which would have led to the

i napplicability of the clause contained in article 23.2 (c) of the

Organi zation of Justice Act, preventing the exercise of Spanish jurisdiction
to bring proceedings on the grounds that the offender had been acquitted,

par doned or puni shed abroad. Even though, in Argentina and in Chile, sonme of
the mlitary officers referred to in the conplaints have been brought to
trial, such trials have not been genuine, either because they reached no
concl usion, or because the offenders were pardoned or ammestied subsequently
under the punto final, obediencia debida or amesty | aws enacted under
pressure fromthe very nmilitary officers who were inplicated. Consequently,
these rules cannot be cited to justify an exception to the universa
jurisdiction provided for in the case of these crines; indeed, they have been
decl ared by the OAS (Organi zation of Anerican States) Inter-Anerican

Commi ssion on Human Rights to be contrary to the provisions of article 1.1 of
the American Convention on Human Rights. Nor can it be held that, as the
Organi zation of Justice Act was enacted in 1985, only crines conmtted after
that date should be taken into account. 1In response to this argunent, Spanish
Laws and Jurisprudence lay down that, once a rule relating to PROCEDURE has
been enacted (as in the case of the 1985 Organi zation of Justice Act), it wll
al so apply to proceedings initiated since then even though they may cover

of fences comm tted before the | aw on PROCEDURE was enacted - unless there is
an express stipulation to the contrary, which is not the case here. 1In fact,
the Organi zation of Justice Act 6/1985 has been applied by the Suprene Court
in respect of offences conm tted BEFORE July 1985.

7. Simlarly, the crimnal |aw can be applied to crines against humanity
commtted before it entered into force because such crines were al ready
covered by general International Law. Thus: (1) The 1966 Internationa
Covenant on Civil and Political Ri ghts, which has been ratified by Spain

Chile and Argentina, article 15 of which refers to the principle of nullum
crinmen sine |lege, “national or international”, adding: “Nothing in this
article shall prejudice the trial and punishnent of any person for any act or
om ssion which, at the tine when it was committed, was criminal according to
the general principles of |aw recognized by the community of nations”; (2) see
also article 7 of the European Convention on Human Ri ghts.

8. Crinmes against humanity are subject to neither prescription nor ammesty
(article 1 of the Council of Europe Convention of 25 January 1974,

A/ Res. 47/ 133, inter alia), nor may the defence of obedience to orders froma
superior be offered; in the case of Spain, article 131 of the Penal Code al so
provi des that the crine of genocide shall not be subject to prescription in
any circunstances.
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9. To conclude, the twentieth of the principles contained in the Fina
Report of the Rapporteur on inpunity in violations of civil and politica
rights, M. Joinet [E/CN. 4/Sub.2/1997/20/Rev.1] reads as follows: “The
jurisdiction of foreign courts may be exercised by virtue either of a

uni versal jurisdiction clause contained in a treaty in force or of a provision
of domestic |aw establishing a rule of extraterritorial jurisdiction for
serious crinmes under international |aw

10. Both possibilities are being drawn on in the procedures followed in the
Spani sh National H gh Court, while the crines being tried are subsuned under
the generic definition of serious crines under International Law, which would
cover war crinmes and crines against humanity (including genocide and serious
breaches of International Humanitarian Law). It should not be forgotten that
the Convention on the Prevention and Puni shnent of the Crinme of Genocide
merely spelled out one of the offences tried in Nurenberg.

11. Efforts to conbat inpunity essentially coincide with the idea of
denocracy, and hence are ainmed at securing the rights enconmpassed by this
idea: the right to the truth, the right to justice and the right to redress.
The cases pending in the Spanish National Hi gh Court correspond to the need of
our societies that these rights should be realized.

Not es

1.In resolution 95 (1) of 11 Decenber 1946, the United Nations Genera
Assenbly “affirnms the principles of International Law recognized by the ..

Nurnberg Tribunal and the Judgnent of the Tribunal”. These resolutions have
the effect of enshrining with universal scope the right created in the Charter
and the Judgnent of the Nurenberg Tribunal. |Its application in Spain was

recogni zed when the CGeneva Convention of 12 August 1949 was ratified; article
85 refers expressly to the “Nurenberg Principles” approved by the United
Nati ons General Assenbly on 11 Decenber 1946.

In its report on the establishnment of an International Tribunal entrusted with
the task of trying “persons responsible for serious violations of

I nternational Humanitarian Law committed in the territory of the fornmer
Yugosl avi a” since 1991, the United Nations Secretary-Ceneral enunerated
various conventions which in his view formpart of customary Internationa

Law, nanely:

- The Hague Regul ations of 1907

- The Charter of the International MIlitary Tribunal of Nurenberg of
1945,

- The Convention on the Prevention and Puni shnent of the Crinme of
Genoci de of 1948,

- The Geneva Conventions of 1949
The fact that the Secretary-General noted the nature of these instrunents as

part of customary law is of considerable probative force as to their binding
nature for all States in accordance with Article 25 of the Charter of the
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United Nations, insofar as the Security Council approved the
Secretary-Ceneral’s Report w thout any reservations (S/ Res. 827, 25 May 1993,
para. 2).

2. A highly authoritative recent interpretation on the part of the United
Nat i ons concerni ng the Convention agai nst genoci de and “domestic” genoci de was
provi ded by M B. Whitaker, Special Rapporteur, in the “Report on the question
of the prevention and puni shnent of the crinme of genocide”, who states:
“Genoci de need not involve the destruction of a whole group.” The expression
“in part” in article 2 would seemto indicate a rather high nunber relative to
the total size of the group, or else a significant part of that group, such as
its |l eadership (E/ CN. 4/Sub.2/1985/6, 2 July 1985, p. 19).



