UNITED
NATIONS E

Di str.
GENERAL

Economic and Social
Council

E/ CN. 4/ 1998/ 54
26 January 1998

ENGLI SH
Original: ENGLISH

COWM SSI ON ON HUMAN RI GHTS
Fifty-fourth session
Item9 (a) of the provisional agenda

FURTHER PROMOTI ON AND ENCOURAGEMENT OF HUMAN RI GHTS AND
FUNDAMENTAL FREEDOMS, | NCLUDI NG THE QUESTI ON OF THE
PROGRAMVE AND METHODS OF WORK OF THE COWM SSI ON

ALTERNATI VE APPROACHES AND WAYS AND MEANS W THI N THE
UNI TED NATI ONS SYSTEM FOR | MPROVI NG THE EFFECTI VE
ENJOYMENT OF HUMAN RI GHTS AND FUNDAMENTAL FREEDOMS

Report of the Special Rapporteur on violence agai nst wonen,
its causes and consequences, M. Radhi ka Coonaraswany,
submitted in accordance with Conmi ssion resolution 1997/44

GE. 98-10291 (E)



E/ CN. 4/ 1998/ 54

page 2

I nt roducti on

VI OLENCE AGAI NST WOMEN IN TI MES OF ARMED CONFLI CT .

A

CONTENTS

Cases of violence agai nst wonen in tinmes of
armed conflict

The I egal framework .
Application of the framework
Econom ¢ and soci al consequences

Arnmed conflict: recomendations

CUSTCODI AL VI OLENCE AGAI NST WOMEN

A

B

G

Pol i ce custody

O her forns of custody

Forms of custodial violence agai nst wonen .
Cases of custodial violence agai nst women .

Nat i onal neasures to prevent
cust odi al vi ol ence

I nternational standards on the treatment
of individuals in State custody .

Recomendati ons .

VI OLENCE AGAI NST REFUGEE AND | NTERNALLY
DI SPLACED WOMEN .

A

The nature of gender-based violence in
creating refugee situations .

The current |egal status of persecution on
the grounds of gender

Cases of viol ence against refugee and
internally displaced wonen

Vi ol ence agai nst refugee women

Projects to protect wonen refugees from
gender - based vi ol ence

Recomendati ons .

Par agraphs Page
1 7 3

8 114 4
19 57 6
58 68 14
69 89 16
90 94 21
95 114 22
115 159 25
118 125 25
126 128 27
129 131 28
132 141 28
142 146 31
147 150 31
151 159 32
160 230 33
162 165 33
166 198 34
199 207 40
208 213 42
214 222 43
223 230 45



E/ CN. 4/ 1998/ 54
page 3

| nt roduction

1. The Commi ssion on Human Rights, at its fifty-third session, inits
resolution 1997/44, welconmed the report of the Special Rapporteur on violence
agai nst wonen, its causes and consequences (E/ CN. 4/1997/47 and Add. 1-4) and
commended the Special Rapporteur for her analysis of violence in the famly
and violence in the conmunity. |In the sane resolution, the Conm ssion deci ded
that the mandate of the Special Rapporteur should be renewed for a period of
three years and requested the Special Rapporteur to report annually to the
Commi ssi on on Human Rights, beginning at its fifty-fourth session, on
activities relating to her mandate.

2. In followup to her previous reports on viol ence agai nst wonen in the
famly and in the community, the present report anal yses various forms of
vi ol ence agai nst wonen as perpetrated and/or condoned by the State. ! The

first chapter addresses viol ence against wonmen in arned conflict. In

chapter |1, the Special Rapporteur |ooks at custodial violence against wonen.
In chapter 111, she exam nes viol ence agai nst refugee and internally displ aced
womnen.

Country visits

3. The Speci al Rapporteur would like to draw the attention of the

Commi ssion on Human Rights to the report of her mssion to Rwanda

(22 to 31 Cctober 1997) on the issue of rape and sexual violence against women
in armed conflicts (E/CN.4/1998/54/Add.1). The Special Rapporteur would al so
like to take this opportunity to express her appreciation to the Government of
Rwanda for facilitating her visit and enabling her to nmeet with all rel evant

i nterlocutors, both governnmental and non-governnental, in the country. The
Speci al Rapporteur regrets that her visit to Afghanistan and Paki stan
schedul ed for Decenber 1997, had to be postponed and hopes that, with the
renewed i ndul gence of the Governnents of Afghani stan and Paki stan, the

Speci al Rapporteur will be in a position to carry out this visit in 1998.

4, Furthernore, in 1998/99, before the fifty-fifth session of the

Commi ssion, the Special Rapporteur is planning to visit the United States
of Anerica on the issue of violence agai nst wonen in prisons. The

Speci al Rapporteur also hopes to visit the Asian and M ddl e Eastern regi ons
to report on violence agai nst wormen and religious |aws.

5. Havi ng conpleted a first cycle of reports on viol ence agai nst wonmen in
the famly, in the community and by the State in the |ast three years, the
Speci al Rapporteur envisages, in her forthcom ng reports, to explore further

i n-depth specific aspects of donestic violence, trafficking and forced
prostitution, as well as violence agai nst wonen perpetrated and/ or condoned by
the State. Corresponding mssions to countries of special concern are al so
envi saged.

6. As indicated in her previous report, the Special Rapporteur stil
intends to nake brief followup reports to her reports on country visits.
Such reports would include information on the inplenentation of the Specia
Rapporteur's reconmendati ons, as well as new devel opments in the countries
concerned in connection with the issues studied. |In addition, information
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regarding the need to carry out any follow up m ssions or recomendati ons as
to how other activities and programmes of the O fice of the H gh Comnr ssioner
for Human Rights could assist in the followup would be included. Due to
reasons of page limtation, such information has not been included in the
present report.

Communi cations with Governnents

7. Wth regard to comruni cati ons concerning individual allegations of

vi ol ence agai nst wonen, the Special Rapporteur participated in sending joint
urgent appeal s and/ or comruni cations with the Special Rapporteurs on

torture and on freedom of opinion and expression, as well as with the

Speci al Rapporteur on the situation of human rights in the Sudan. The
Speci al Rapporteur also sent a nunber of individual comrunications to
Governnents, but due to the delay in transmtting these cases, the replies of
Governments will only be reflected in the Special Rapporteur's next report.

. VI OLENCE AGAI NST WOMEN I N TI MES OF ARMED CONFLI CT

8. Vi ol ence agai nst wonen during tines of arnmed conflict has been a

wi despread and persistent practice over the centuries. There has been an
unwritten | egacy that violence against wonen during war is an accepted
practice of conquering arm es.

9. It has been posited that the mlitary establishment is inherently
mascul i ne and mi sogynist, inimcal to the notion of wonen’s rights. 2 The
mascul inity cults that pervade mlitary institutions are intrinsically
anti-femal e and therefore create a hostile environnment for wonen. The |arge
nunber of sexual harassnent cases in United States military institutions is
cited as an exanple of the m sogyny within the arned forces. There exists a
di fference of opinion about whether wonen should play a role in dismantling
this apparatus or whether they should enter mlitary institutions in |arge
nunbers and fight for institutional equality. This remains an unfinished
debat e.

10. Laws drafted in the past few centuries have provi ded sone measure of
protection for wonen during arnmed conflict. These |aws, codified as

humani tarian aw or the |aws of war, play a significant part in the training
of mlitary personnel throughout the world. They set forth standards of

i ndi vidual crimnal responsibility for soldiers who derogate fromthe
standards and confer universal jurisdiction on certain international delicts.
Uni versal jurisdiction provides all countries jurisdiction to arrest,
prosecute and punish the all eged perpetrator of certain crines. The
codification of the |aws of war through the Geneva Conventions was a direct
result of the Second World Var.

11. Until recently, violence against wonen in arned conflict has been
couched in ternms of “protection” and “honour”. Article 27 of the 1949 Ceneva
Convention relative to the Protection of Civilian Persons in Time of Wr
treats viol ence agai nst wonmen as a crime of honour rather than as a crinme of

vi ol ence. By using the honour paradigm linked as it is to concepts of
chastity, purity and virginity, stereotypical concepts of fem ninity have been
formally enshrined in humanitarian |aw. Thus, crimnal sexual assault, in
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both national and international law, is linked to the norality of the victim
When rape is perceived as a crine agai nst honour or norality, shame comonly
ensues for the victim who is often viewed by the community as “dirty” or
“spoiled”. Consequently, many women will neither report nor discuss the

vi ol ence that has been perpetrated against them The nature of rape and the
silence that tends to surround it makes it a particularly difficult human
rights violation to investigate.

12. Per haps nore than the honour of the victim it is the perceived honour
of the eneny that is targeted in the perpetration of sexual violence against
worren; it is seen and often experienced as a neans of humiliating the
opposition. Sexual violence against wonen is neant to denmponstrate victory
over the nmen of the other group who have failed to protect their women. It is
a nmessage of castration and emascul ati on of the eneny group. It is a battle
anong nmen fought over the bodies of wonmen.

13. Rape is used by both sides as a synbolic act. As depicted by

Second World War posters in which the rape of a woman was used to evoke the

i mge of the “rape” of France, rape is used by one side to denoralize the
other. The rape of “their” wonen is then used to increase the sentinments
agai nst the enemy and further denonize them This process of denonization or
dehumani zation may, in turn, lead to nore rapes. Rape during warfare has al so
been used to terrorize popul ations and induce civilians to flee their hones
and villages. It is often seen as one of the “perks” for soldiers and an

i nducement to display courage on the battlefield - in other words, as a

nat ural consequence of war. The alleged endem c nature of rape in war has
been institutionalized by mlitaries through forced prostitution and mlitary
sexual slavery. Such practices have been justified as a mechanismto avoid
the rape of innocent civilians.

14. The consequences of sexual violence are physically, enmptionally and
psychol ogi cal | y devastating for wonen victinms. Few countries have adequately
trai ned personnel to neet the needs of victimsurvivors. Additionally, in
sonme situations, forced inpregnation has |ikew se been used as a weapon of war
to further humliate the rape victim by forcing her to bear children of the
perpetrator. Some rape survivors have given birth to the unwanted chil dren of
rape. Likew se, sone survivors have been forced into the role of sole head of
the household with little earning power. All these problens have been
invisible in the past, but in the |ast few decades, inportant nmomentum has
been generated as new nornms are created to address sexual violence during
armed conflict.

15. The 1949 Geneva Conventions were pronulgated in reaction to

i nternational armed conflict and world wars and thus were primarily designed
to set standards applicable during tines of international arnmed conflict.
Contenporary fornms of warfare are not traditionally international in
character. Rather, they are being fought within Nation States, generally
between States and guerrilla movements. Comon article 3 of and Protocol |

to the Geneva Conventions apply humanitarian | egal standards to internal arned
conflicts.

16. Increasingly, non-State actors such as paramlitary troops and guerilla
organi zati ons are becom ng inportant actors in the internal affairs of States.
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The rol e of non-State actors poses chall enges under international |aw, which
was conceptualized to govern States and their actors and agents. The

Vel &squez decision of the Inter-Anmerican Court of Human Rights 2 sets forth

the standard of State responsibility for non-State, param litary operatives.
The State is under a due diligence standard to prevent, prosecute and punish

of fenders who violate the rights of others, whether they are acting as

of ficial agents of the State or as paramlitaries. The same standard has been
interpreted to extend to other non-State actors, thereby providing a mechani sm
of State accountability for the prevention, prosecution and puni shnent of
private violations of human rights.

17. VWhat is | ess clear under international law is the neans by which to hold
non- St ate actors accountable for the human rights violations they conmt. The
Speci al Rapporteur, however, agrees with international human rights experts
that non-State actors conducting war are |ikewi se bound by conmon article 3.
Thus, non-State actors contesting State power nust respect internationa

humani tarian |aw. Individual crimnal responsibility and universa
jurisdiction also apply to individuals wagi ng war agai nst the State. Since
wonen are often the victins of violence perpetrated by non-State actors during
armed conflict, for exanple forced marriages by non-State actors in Algeria
and in Kashmr, it is inperative that the international comunity evol ve
unequi vocal standards which ensure human rights protection to victins who |ive
in areas not under the control of formal State authorities.

18. I ncreasingly, wonen are entering the ranks of the conbatants and, for
the first tinme in history, wonen are being charged with war crinmes. Wnen,
for example, were active participants in the genocide in Rwanda, sonme of whom
per petrated sexual violence against other wonen. 1In Peru and Sri Lanka, women
conmbatants are increasingly playing a role in the front lines of battle. The
CGeneva Conventions franed their standards in ternms of male soldiers and
conbatants. Such standards need to be reformulated to take into account the
needs of women prisoners of war and the chall enges of wonmen war crimnals.

A. Cases of violence against wonen in tinmes of arned conflict

19. The foll owi ng are cases of viol ence agai nst wonen during tinmes of armed
conflict as reported by independent fact finders; their stories have been
corroborated by nore than one source. The list is neither exhaustive nor
representative, but it serves to point to the nature and degree of violence
per petrated agai nst wonen during times of arned conflict. Sone of the case
studi es were given to the Special Rapporteur in direct testinony, others are
drawn fromthe reporting of international human rights non-governnenta

organi zati ons, such as Ammesty International and Human Ri ghts Watch

Af ghani st an

20. Tal i ban edicts have placed a virtual ban on wonmen in the public sphere.
This has had a devastating inmpact on the health-care systemin Kabul. As
femal e nurses formthe backbone of the health system their inability to work
has seriously inpaired the capacity of health services. Nurses who have

gone to help patients have been repeatedly beaten by the Taliban guards.

On 30 Cctober 1997, the Taliban official in charge of the security area,
reportedly a 17 year-old youth, cane to the hospital. Upon seeing that two
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nurses were not wearing burgas but were only covered with scarves and | ong
coats, he becane very angry and dragged the two wonen to a nearby tree and
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began beating themwith a branch. When one tried to run away, he forced her
onto the ground and held her in between his feet while beating her with a
stick. *

21. Though the Taliban in Afghani stan have taken the denial of human rights
of wonen to new |l ows, |aying down rule after rule denying wonen their basic
human rights, all warring factions in Afghanistan are responsible for

vi ol ati ons of women’s human rights. The international community has yet to
take concerted action to ensure the protection of wonmen’s rights in

Af ghanistan. If, as it is alleged, nenbers of the international community
have provided support to the warring factions, it then has a duty to ensure
that women’s rights are protected by those factions that receive foreign
assi st ance.

Al geria

22. In March 1994, a faction called the Arned Islanmic Goup issued a
statement classifying all unveiled wonen who appear in public as potentia
mlitary targets. To punctuate this threat, gunmen on a notorbi ke shot and
killed two unveil ed high school female students who were standing at the bus
station waiting to go honme. °

23. The Algerian civil war is perhaps the nost violent conflict in the world
today. Although both men and women are targets, and both sides are guilty of
human rights violations, the armed |slam c opposition reserve particularly
harsh treatment for wonen who do not conformto their strict dictates,

i ncl udi ng unveil ed wonen, professional wonen, and independent, single wonen
living alone. They also engage in forced marri ages and ot her fornms of
abduction of women living in areas under their control. As non-State actors
during arnmed conflict, they are nonethel ess governed by humanitarian | aw.

Bosni a and Herzegovina: the case of B

24. “I't began as soon as | arrived. During the day we stayed in a big
sports hall. The guards were always there. |If they caught us tal king they
woul d take a worman out, beat her and nore than the usual nunber of men woul d
rape her. They liked to punish us. They would ask women whet her they had

male relatives in the city. | saw themask this of one woman, and they
brought her 14 year-old son and forced himto rape her. Sone of us were
sel ected by nane and some were just chosen. |If a man could not rape (i.e. he

was physically unable) he would use a bottle or a gun or he would urinate on
me. Sonme of the |local Serbs wore stockings on their heads to disguise their
faces because they did not want to be recogni zed. [Nevertheless] | recognized
many of them They were coll eagues - doctors with whom | worked. The first
[man] who raped nme was a Serbian doctor naned Jodic. | had known Jodic for
ten years.” °

25. Despite the w despread nature of these abuses and the many indictnents
that have been filed, no one has yet been convicted of sexual assault by the
International Tribunal on the Former Yugoslavia. The slow pace of the
Tribunal has caused frustration within the international comunity.
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I ndonesia: the words of Dom Martinho, former Bishop of Dili, East Tinor
26. “People cane all the tinme to tell me in secret, to clear their
conscience of the things they were forced to do or see. They conme to tell it,

wonen too, even young girls. One young girl was put in a tank of water with a
Ti morese man and soldiers forced themto have sex in front of the soldiers in
the tank of water ... they seened to have no noral sense, no humanity. One of
their favourite custonms was to rape wives in front of their husbands, right
there, sonetines with the children there too.” 7

27. The Speci al Rapporteur has received a | arge nunber of subm ssions
regardi ng sexual violence in East Tinor by Indonesian security forces. Anpong
the viol ations conpl ai ned of are sexual violence, rape, forced marri age,
forced prostitution and the intimdation of female relatives of suspected
activists. [Indonesian State authorities have not responded in accordance with
their international obligations. No cases have thus far resulted in
prosecuti on.

Guat emal a

28. In 1996, Vilma C. Gonsal ves, a trade union | eader, received death
threats and was abducted. She was raped and suffered other physical injuries
perpetrated by nen who were heavily armed. In February 1996, she received a
letter saying “whore we give you 48 hours to | eave the country”. On the sanme
day she was abducted. 8

29. Al t hough the Peace Agreenment was signhed on 29 Decenber 1996 between the
Government of Guatemal a and the National Revolutionary Unit, isolated

i ncidents of violence agai nst wonen still persist.

Haiti

30. “The men entered the roomwhere S., ny husband' s other child, and ny
cousin were sleeping. M cousin was seventeen and they tried to rape her but
they realized that she had her period and left her alone ... . One of the

armed civilians put a gun across nmy cousin’s |legs and nol ested her. He put
hi s hands under her gown and felt her breasts and rubbed his hands over her
stomach and her thighs. After this, the soldiers ransacked the house and
stole their provisions. Two of the men were in uniformand one other, who was
a local policeman, was dressed in civvies.” °

31. Despite the return of the popularly elected | eadership in 1994, very
little has been done to break the inmpunity enjoyed by the armed forces in
Hai ti .

India: the case of Devki Rani (Punj ab)

32. “My legs were stretched apart and hands tied behind in the police post.
The SI (Sub-1Inspector) clinbed on nmy thighs. | was tortured and nol ested by
the ASI (Assistant Sub-Inspector), the Head Constable and two other men. My
head was di pped in the water several tinmes. M son Rajesh Kumar was conpel | ed
to disrobe ne. | was kept in wongful confinenent for three days.”
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33. After a petition was filed in the H gh Court by an international human
rights organi zation, a trial has been initiated and is currently under way.

34. In the village of Kunan Poshpor, Kashmr, a |arge nunber of women have
clainmed to have been raped by soldiers of the Rajputana Rifles. Human rights
activists claimthat the case was not properly investigated. The Governnent
call ed on the non-governnent press council to undertake an independent

i nvestigation and they called the charges “basel ess”. International NGOs in
their fact-finding mssions claimthat the investigation was not properly
conducted and that the authorities have been nore concerned with shielding the
government forces than investigating the charges of rape. %

35. Al t hough India has a strong | egal framework for prosecuting cases of
rape by security forces, including provisions relating to custodial rape that
provide victimfriendly evidentiary procedures, neither investigation nor
prosecution by State authorities has been adequately pursued, thus suggesting
a lack of political will to prevent, prosecute and puni sh such viol ations of
worren’ s human rights.

36. The counter-violence by armed opposition groups in Jammu and Kashmir is
equal |y condemmabl e as being in violation of human rights standards. 1In
particul ar, the Special Rapporteur calls attention to allegations of “forced
marri ages” by which unmarried wonen are abducted, raped by and then forced to
become the brides of nmenmbers of the arned opposition. Such violations
constitute wartinme sexual slavery as well as rape and torture.

Japan: the case of Chong, a forner “confort woman” during the
Second World War

37. “One day in June, at the age of 13, | had to prepare lunch for ny
parents who were working in the field and so | went to the village well to
fetch water. A Japanese soldier surprised me there and took nme away ... . |
was taken to the police station in a truck where | was raped by severa
policemen. Wen | shouted, they put socks in my nouth and continued to rape
me. The head of the police station hit me on the left eye because | was
crying. | lost eyesight in the left eye. After ten days or so | was taken to
the Japanese arny garrison ... . There were around 400 ot her Korean young
girls with me and we had to serve over 5,000 Japanese soldiers as sex slaves
every day. Each time | protested, they hit me or stuffed rags in ny nouth.
One held a matchstick to nmy private part until | obeyed him M private parts
were oozing with blood.” 2

38. The Government of Japan has made sone wel cone efforts at dealing with
the problens of past violence to “confort wonen”. The CGovernnent of Japan and
successi ve Japanese prinme mnisters have expressed renorse and have apol ogi zed
to former “confort wonen”. A private fund called the Asian Wnen' s Fund has
been set up to assist individual victinms with a grant of 2 mllion yen each

As of this witing, over 100 victinms have applied to receive funds and about
50 woul d have actually received atonenent nmoney. The Fund also attenpts to
help elderly wonen in countries in which there exist former “confort women”,
but where cultural restraints prevent women from coming forward. The
Government has set aside 700 million yen fromthe national budget for nedica
and wel fare projects of the Asian Wnen's Fund. It has also nmade a conmit nent
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to rai se awareness and to include reference to these tragedies in textbooks so
that such practices do not emerge in the future. However, the Governnent of
Japan has not accepted |legal responsibility. Perhaps it is waiting for
decisions of the six court cases filed with Japanese courts.

Li beri a

39. A survey of 20 wonen and girls over the age of 15 years was conducted in
Monrovia and its environs in 1994, nearly five years after civil conflict
broke out in Liberia. ® At the time the survey was conducted, the capita

city had over 500,000 people living in it. The surveys were conducted by

Li berian health workers in four types of setting: high schools, narkets,

di spl aced persons canps, and urban communities in Mnrovia. Interviewees were
randomy selected at these sites.

40. The survey was conducted to find out how common it was for wonmen who
were living in Monrovia to have experienced violence, rape, and sexua
coercion fromsoldiers or fighters since the war began in 1989. Sexua
coercion was defined as being forced into a relationship with a conbatant
because of war tinme conditions, e.g. in order to feed oneself or one's famly,
to get shelter or clothing, or for protection and safety.

41. Nearly half (49 per cent) of the 205 wonen and girls surveyed
experienced at | east one type of physical or sexual violence. Soldiers or
fighters beat, tied up or detained (locked in a room and kept under armed
guard) one in every six of the wonen and girls (17 per cent). They
strip-searched nearly one third of the wonen and girls (32 per cent) one or
nmore tinmes. They raped, attenpted to rape, or sexually coerced nore than one

in every seven (15 per cent). 1In addition, a |arge percentage of the wonen
and girls (42 per cent) witnessed a soldier killing or raping soneone el se.
42. In the Liberian civil conflict, nearly half the wonen and girls in the

survey were subjected to at | east one act of physical or sexual violence by
sol diers and fighters during the first five years of the war. Being accused
of belonging to a particular ethnic group or fighting faction was a
significant risk factor for physical violence and attenpted rape. Wnen who
were aged 20 or ol der when the war began were at risk of being tied up or
strip-searched. Young wonmen and wonen who were forced to cook for soldiers or
fighters were particularly at risk of sexual violence.

43. In the beginning of the Liberian civil conflict, the government arny and
fighting factions were divided primarily along ethnic lines. It was conmon
for civilians, when confronted by a soldier or fighter, to be forced to
identify their ethnic group by speaking their ethnic |anguage. |In the survey,

those wonen who were confronted by a soldier or fighter and accused of

bel ongi ng to an enemny ethnic group or fighting faction were nore likely to
experience violence. The sanple did not include significant nunbers fromthe
mai n ethnic groups involved in the early fighting. Although the data did not
reveal whether wonen of those ethnic groups were at greater risk than other
ethnic groups, it was clear that viol ence against wonen affected all of the 15
ethnic groups in the sanple.
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44, When fighters took control of a village, sonmetinmes a fighter would force
a woman fromthe village to cook for him Wen wonen crossed checkpoints,
sonetinmes a fighter would take a wonman from the checkpoint and force her to
cook for him Wmen reported that being forced to cook for a sol dier neant
that she was subjected to his control in a variety of ways: nore than half of
the wonen who were forced to cook experienced sexual violence.

Mexi co
45, Paul a Gal eana Bal anzar, Al ba E. Hurtado, and Roci o Mesino Mesino have
been receiving death threats for their activities. |In June 1995, State

security forces killed 17 peasants in Aguas Bl ancas who were denonstrating for
the release of a fellow villager. These wonen, village organizers, were
wi t nesses. Since then they have been continually harassed. **

46. The sout hern Mexican States of Chiapas and Guerrero have been in a state
internal arned conflict in recent tines. Human rights groups have chronicl ed
human rights violations, including violence agai nst wonen.

China: Tibet

47. A 20-year-old nun who was serving a five-year sentence after having
participated in a denpnstration in 1992 was beaten along wi th other inprisoned
nuns by prison guards after they sang nationalist songs. The prison nmedica
staff then gave her nedication which [eft her unconscious. Later, she was

di agnosed wi th tubercul oma which caused her subsequent death. Even though the
death occurred in custody, the Chinese authorities did not investigate her
death.

Peru: the case of Iris

48. “They forced me against my will to take off mnmy clothes and then pushed
my head down, and then every officer who passed stuck his hand inside ny

vagi na, then they took one of ny earrings and punctured ny bottomwth it, and
then placed a barrel of a machine gun in ny anus, then pulled ne up, just |ike
that, naked with ny face blindfol ded.” 1¢

49. Rape has been used by both sides to the conflict in Peru as an

i nstrument of war. Wonmen have been threatened, raped and murdered by
government security forces and by the Shining Path guerrillas. There is
little national redress for wonen victinms of sexual violence and thus sone
cases have been filed before the Inter-American Court of Human Rights. A
recent decision of the Inter-Anmerican Court found that Maria El ena Loayza had
been arbitrarily detained, tortured and raped by Peru’ s security forces and so
ordered her release. On 2 Cctober 1997, the Peruvian Governnent rel eased the
uni versity teacher, who had been inprisoned since 1993.

Rwanda: the case of Emma ¥

50. Emma, a Tutsi, was married to a Hutu after her father was killed in 1964
for being a spy. The marriage did not work and she returned honme to live with
her nother, bringing along her five children. During the genocide, her
husband came and took away the children and she went off to the forest. The
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rest of the famly stayed behind. The Interahamwe tried to force her nother
to have sex with her son. Wen she refused, they broke all her teeth and
killed her. Two sisters were raped and were asked to dig their own graves.
They were both killed by machetes. Enma and another sister went to the
comune in Tabaa hoping to receive protection fromthe State. She was proved
very wong. First the authorities separated the intellectual Tutsis fromthe
rest and killed them Emma and the others had to dig the graves. Then the
rapi ng began. She was raped by about 15 nmen on the prenises of the comrune.
She coul d hardly nmove or keep her | egs together. She fled into the forest
with her sister. Again a group of Interahamwe found her and she and her
sister were raped. Her sister was killed after being raped. The perpetrator
who killed her sister lives free in Tabaa.

51. Emma fled toward Zaire but at the mlitary barrier she was raped again -
the soldier said he wanted to “taste a Tutsi” - and she was beaten on her
genitalia. By that tinme she had puss com ng out of her internal wounds and
she was terribly ill. She disappeared into the forest again and wandered
eating grass and berries. Finally the Rvandan Patriotic Front came into her
region and she was taken to the hospital. She and her aunt are the only
survivors of the genocide fromher famly.

52. Despite the w despread occurrence of rape, the International Crimnal
Tribunal for Rwanda initially failed to include the charge of rape in
indictments. Only in August 1997, after a concerted international effort by
woren’ s non-governmental organi zations, did the prosecutor begin charging
perpetrators with sexual violence. Nonetheless, only two perpetrators have
been charged with rape. Only recently, at the national |evel, has the

Gover nment begun charging individuals with sexual violence during the

genoci de. According to the Genocide Act in Rwanda, sexual violence is a
category-one crinme which nmakes perpetrators eligible for the death penalty.

Sri_Lanka

53. On 7 Septenmber 1996, Krishanthi Kumaraswany was returning hone in
Kai t hadi, Jaffna, after taking an exam nation when, according to w tnesses,
she was | ast seen at the Chemmuni checkpoint on the Kandy Jaffna Road. When
she did not return, her nother, her brother and a nei ghbour went in search of
her. They too disappeared. After a nonth of urgent appeals, the President

i ntervened. Four bodies were finally exhuned and confirmed to be those of

Kri shanthi, her nother, brother and the neighbour. Allegedly, Krishanthi was
gang-raped before she was nurdered.

54, El even nenbers of the security forces were arrested, two of whom were
rel eased after turning State’s witness. |In response to the national and

i nternational pressure, the case has been given priority and is currently
bei ng presented before a trial at bar, only the fourth trial at bar in the

hi story of Sri Lanka. A trial at bar is heard by a panel of judges in the
Hi gh Court, bypassing initial proceedings in the magistrate court. At the
time of this witing, the prosecution was in the process of presenting its

evi dence. Though the Governnent was quick to act in this case, other rape
cases have not received the sane attention. The case of Koneswary
Murugesupillai is a case in point. M. Mirugesupillai, a nother of four from
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Central Canp village, was allegedly gang-raped and then nurdered when a
grenade was expl oded on her abdomen by Sri Lankan police in May 1997. As of
this witing, there has been no response by the Government.

55. Abuses by the opposition group, the Liberation Tigers of Tam | Eel am
have been |ikew se docunmented. Specifically, women civilians have been anong
those who have been nurdered and nutilated in attacks on Sinhala border
villages in the east of the country and in bonbings of crowded areas in the
nort h-east and in Col onbo.

United States of Anerica: the case of Yoon Keum E

56. Kenneth Markle, a private in the United States Arny stationed in the
Republic of Korea, battered Yoon KeumE. to death with a coke bottle and then
stuffed it into her vagina, and shoved an unbrella into her anus. |In order to
el imi nate evidence of her nurder, he spread soap powder over her body. Lastly
he stuffed matches into her nouth. *°

57. The Korean Suprene Court sentenced Private Markle to 15 years

i mpri sonment. Abuses comritted by foreign mlitary personnel, including
United Nati ons peacekeeping forces, have raised some inportant issues.
Questions arise as to which courts should try them and whet her humanitarian

| aw applies. There is a need for the international comunity to deal with
this issue in a nore systemati c manner, especially if there continues to be a
need for international peacekeepers.

B. The legal franmework

58. Since classical times there have been codes of war ainmed at disciplining
soldiers for illegal conduct in the field. Traditionally, rape did not
constitute such conduct since wonen were, and in many cultural contexts stil
are, considered to be the property of their husbands and rape was viewed as a
crime of honour. By the |ate M ddle Ages, however, notions of non-conbatant
immunity and the classification of rape in wartinme as illegal had begun

59. Today, the framework for the protection of wonen from sexual violence
during arnmed conflict is based on international humanitarian |aw, which

i ncludes treaty law, customary international |law, and the practice of
international war crime tribunals. The first conventions of nodern tines to
regul ate warfare were the Hague Conventions of 1907. Article 46 of the
Regul ati ons Respecting the Laws and Custons of War on Land Annexed to Hague
Convention No. IV of 1907 states that “fam |y honour and rights ... nust be
respected” by warring parties. According to judicial interpretation, the
Hague Convention had become part of customary international |aw by 1907 and
warring parties after that tine were bound by the spirit of the Convention. 2°

60. Today, the 1949 Ceneva Conventions, however, constitute the primary
framewor k governing international humanitarian aw. According to article 27
of the Geneva Convention Relative to the Protection of Civilian Persons in
Time of War (Fourth Geneva Convention), “[w] omen shall be especially protected
agai nst any attack on their honour, in particular against rape, enforced
prostitution or any form of indecent assault”.
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61. Al t hough the Geneva Conventions primarily relate to international armed
conflict, article 3 common to all the Conventions protects the rights of
individuals in internal conflicts. According to commn Article 3,

“the followi ng acts are and shall remain prohibited at any tinme and in
any place whatsoever with respect to the above-nentioned persons:

“(a) violence to |ife and person, in particular murder of al
ki nds, mutilation, cruel treatnent and torture;

“(b) taking of hostages;

“(c) outrages upon personal dignity, in particular humliating
and degradi ng treatment.

62. The International Court of Justice, in N caragua v. USA % held that
common article 3 is an accepted part of customary international lawin
addition to being a treaty provision and thus binds all parties to a conflict,
whet her State or non-State actors, irrespective of whether they are a party to
t he Geneva Conventi ons.

63. Grave breaches of the Fourth Geneva Convention are enunerated in
article 147. Anyone who commits a grave breach is subject to individua
crimnal liability and universal jurisdiction, by which any one of the High

Contracting Parties can prosecute the crine. According to article 147, grave
breaches i ncl ude:

“wilful killing, torture or inhuman treatnent, including biologica
experinments, wilfully causing great suffering or serious injury to body
or health, unlawful deportation or transfer or unlawful confinenent of a
protected person, conpelling a protected person to serve in the forces
of a hostile Power, or wilfully depriving a protected person of the
rights of fair and regular trial prescribed in the present Convention
taki ng of hostages and extensive destruction and appropriation of
property, not justified by mlitary necessity and carried out unlawfully
and wantonly”.

64. Al t hough neither conmmon article 3 nor grave breaches enunmerated in
article 147 include sexual violence per se, recent indictnments before the
International Crimnal Tribunal for the Former Yugoslavia (ICTY) have defined
sexual violence as torture, inhuman punishment, great suffering or serious
infjury. In addition, the International Conmittee of the Red Cross, inits

ai de-ménoire 3 of Decenber 1992, declared that the article 147 provisions on
grave breaches included rape. This expansive interpretation has allowed for
t he prosecution of individuals for sexual violence as a grave breach of

i nternational humanitarian |aw al so under conmon article 3.

65. In 1977, two additional protocols were added to the Geneva Conventi ons.
In the second Protocol Additional to the Geneva Conventions of 12 August 1949
and relating to the Protection of Victins of Non-International Armed Conflicts
(Protocol 11), “outrages upon personal dignity, in particular humliating and
degradi ng treatment, rape, enforced prostitution, and any form of indecent
assault” are proscribed. The first Protocol Additional to the Geneva
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Conventions of 12 August 1949 and relating to the Protection of Victinms of
International Arnmed Conflicts (Protocol 1) has a simlar provision

66. In addition to the Geneva Conventions, other areas of human rights |aw
prohi bit viol ence agai nst wonen, including sexual violence. For exanple, the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment defines “torture”, inits article 1, as:

“any act by which severe pain or suffering, whether physical or nental,
is intentionally inflicted on a person for such purposes as obtaining
fromhim{[or her] or a third person information or a confession

puni shing himJ[or her] for an act he [or she] or a third person is
suspected of having committed, or intimdating or coercing himJ[or her]
or a third person, or for any reason based on discrimnation of any

ki nd, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acqui escence of a public official or other
person acting in an official capacity”.

67. Al t hough rape has not al ways been clearly defined as torture,
increasingly it is being recognized as such. As early as 1992, the Specia
Rapporteur on torture clearly defined rape as a formof torture. The
prosecutors at both the ICTY in The Hague and the International Crim nal

Tri bunal on Rwanda (1 CTR) in Arusha have indicted individuals for rape as a
formof torture. Furthernore, a recent decision by the European Court of
Human Rights in the case of Aydin v. Turkey of 25 Septenber 1997 found that
t he:

“[r]ape of a detainee by an official of the State nust be considered to
be an especially grave and abhorrent formof ill-treatment given the
ease with which the offender can exploit the vulnerability and weakened
resi stance of his victim Furthernore, rape |eaves deep psychol ogica
scars on the victins which do not respond to the passage of tine as

qui ckly as other forns of physical and nental violence ... the Court is
satisfied that the accunul ati on of acts of physical and nental violence
inflicted on the applicant and the especially cruel act of rape to which
she was subjected amounted to torture in breach of article 3 of the
Convention”.

68. In addition to the Torture Convention, the Convention on the Prevention
and Puni shnent of the Crime of Cenocide, the Slavery Convention, the

I nternational Covenant on Civil and Political Rights, the Internationa
Covenant on Economic, Social and Cultural Rights and the Convention on the
Eli m nation of Al Forms of Discrimnation agai nst Whnen are ot her human
rights instrunents which have a bearing on the concept of sexual violence
during tinmes of arned conflict.

C. Application of the framework

69. Unl i ke many ot her areas of international |aw, international humanitarian
| aw has been interpreted by international tribunals specifically established
to address the question of crimnal acts during armed conflict. The
International MIlitary Tribunal at Nurnberg (Nirnberg Tribunal), the
International Tribunal for the Far East (Tokyo Tribunal), the Internationa
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Crimnal Tribunal for Rwanda at Arusha and the International Crimnal Tribuna
for the Forner Yugoslavia at The Hague are four international tribunals that
have been set up to deal with the issue of individual crimnal liability for
cases of war crines, grave breaches and crines against humanity. The Nirnberg
Tribunal was the first to be established. The offences were divided into
“crinmes agai nst peace”, “war crimes” and “crines against humanity”. Rape was
not included in any of the descriptions and no one at Nirnberg was tried for
sexual viol ence

70. The term “crimes agai nst humanity” was devel oped at the Nirnberg
Tribunal to provide a nechanismby which to try political |eaders of the Axis
countries whose policies had pronoted or led to the perpetration of war
crimes. And yet, the section which was utilized for prosecutions was the
section on war crines, which finds its parallel in the grave breaches section
of the subsequent Fourth Geneva Convention. Crinmes against humanity were an
i mportant addition to the Iist of international delicts, particularly since
they may be conmitted during tinmes of peace, as well as tines of war. The
victinms must be civilians, but the perpetrators may also be civilians. The
crinmes, however, must be w despread and systematic, coupled with persecution
on political, racial or religious grounds. Thus far, gender has not been

i ncluded as an i ndependent basis of persecution. However, crimes against
humanity could be interpreted in |ight of devel oping nornms of refugee |aw,

in which gender is increasingly being recognized as a distinct basis of

per secuti on.

71. Al t hough the Nirnberg Statute did not include rape as a crine, the
occupying powers in Germany |listed rape as a crinme against humanity under
Control Council Rule No. 10. However, no one was prosecuted under this
provision. At the Tokyo Tribunal the situation was somewhat different. The
“Rape of Nanking” illustrated that rape was a violation of the recogni zed
custons and conventions of war. The Japanese commanders Hiroto and Toyoda
were indicted and convicted on such grounds.

72. Fifty years later, the United Nations Security Council established two
ad hoc international tribunals for the prosecution of war crinmes commtted in
the territories of the former Yugoslavia and in Rwmanda. For the first tine in
hi story, rape during wartinme has been explicitly included as a crinme against
humanity. Unfortunately, despite the wi despread nature of these crinmes, rape
was not included in the relevant sections on war crines or grave breaches in
the respective statutes. Nonetheless, the Ofice of the Prosecutor (OTP) has
charged specific defendants with sexual violence as a war crinme, a crine

agai nst humanity, genoci de, enslavenent, a grave breach and enforced
prostitution. The creativity denonstrated by the OTP in its pronotion of
soci al justice nmust be comrended*. However, in recent tinmes there appears to
be less interest in charging defendants with sexual violence. Additionally,
the Tribunals have yet to set forth their decisions on these issues.

73. The OTP has brought rape charges in 6 of the 20 public indictnents of
the ICTY and in 2 of the ICTIR public indictnents. Oher types of sexua

* Note that the ICTY and the I CIR share the same Prosecutor, with the
O fice of the Prosecutor at The Hague and an Office in Kigali, headed by the
Deputy Prosecutor.
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vi ol ence, including assault and nutil ation, have al so been charged by both

the ICTY and the ICTR  This is the first tinme in history that such specific
charges of sexual violence have been brought before international tribunals.
Not abl y, each defendant has generally been charged with nore than one count.

74. The OTP has charged defendants with rape as a war crime under conmon
article 3 even though rape is not explicitly nentioned therein. Instead,
“torture” has been interpreted to include rape, especially in cases of

mul tiple or repetitive instances of rape causing serious bodily harm or
suffering. Under conmon article 3, rape has al so been charged in isolated

i nstances of rape and other instances of sexual assault and sexual rmnutilation
as “cruel treatnent”, an “outrage upon human dignity” and “hum liating and
degradi ng treatment”.

75. Besi des chargi ng defendants under conmmon article 3, the Ofice of the
Prosecutor has al so charged defendants with grave breaches of the Ceneva
Conventions. Again, defendants who have commtted sexual violence have been
charged with “torture”, in cases of multiple and repetitive instances of rape
causing serious bodily harmor suffering. |In cases of isolated instances of
rape and other forns of sexual assault they have been charged with “wilfully
causing great suffering or serious injury to body or health”. In situations
where there is no serious physical injury, they have been charged with
“inhuman treatnent”.

76. In addition to commn article 3 and the section on grave breaches,
the OTP has al so charged rape as a crinme against humanity, both as a
specifically proscribed act and as “torture” and “enslavenent”. The

i ntroduction of sexual violence as enslavenent constitutes an inportant
contribution to international |aw by the OTP. The Eoca indictnent included a
charge of enslavement, a crine against humanity, for a situation in which
wonen were detained against their will and forced for several nonths to
provi de sexual and househol d services for persons. The OIP argued that this
constituted a slavery-like practice enconpassed within the term “ensl avenent”.

77. The OTP has al so charged rape as a genocidal act in indictnents at both
the ICTY and the ICTR. The charge of genoci de has been used agai nst superi or
authorities in the chain of conmand. This is a welcone innovation of the OTP.
They appear to have received support fromthe Trial Chamber when it suggested
in the Foca indictnment that forced pregnancy may be evi dence of “genocida
intent” even though this is not specifically spelled out in the Genocide
Convention. There is a clear |ink between sexual violence, forced

i npregnati on and genoci de. The OTP nust be congratul ated for recognizing
this and pushing the bounds of international |aw.

78. In addition to innovative charging, the Ofice of the Prosecutor is
assisted by victimfriendly statutes and rul es of procedure. The centrepiece
interms of wonmen’s rights is rule 96 of the rules of procedure and evidence
(I'T/32/Rev. 3/ Corr.1 of 6 February 1995) of the ICTY and a simlar rule in

the ICTR which sets forth evidentiary procedure for cases of sexual assault.
According to rule 96 on sexual assault:

“In cases of sexual assault:
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“(1) No corroboration of the victims testinony shall be required.
(i) Consent shall not be allowed as a defence if the victim

(a) Has been subjected to or threatened with or has reason to
fear violence, duress, detention or psychol ogi cal oppression; or

(b) Reasonably believes that if the victimdid not submt,
anot her m ght be so subjected, threatened or put in fear

i) Bef ore evidence of the victims consent is admtted the accused
shall satisfy the Trial Chanber in canera that the evidence is
rel evant and credible.

“(iv) Prior sexual conduct of the victimshall not be admitted in
evi dence.”

79. Rul es 69 and 75 of the rules of procedure and evidence, which provide
for the protection of both victins and wi tnesses, are also extrenely inportant
for the prosecution of sexual assault cases. Wtness protection appears to be
a central problemfacing the Tribunals in cases of sexual assault. Victins
and wi tnesses do not come forward to testify because they are frightened by
the threat of reprisals. The lack of witness protection in Rmvanda is a key
reason why wonen are not coming forward to make formal conpl aints.

80. Victimprotection programes nust include a nechani smfor ensuring the
protection of testifying witnesses. One way to accomplish this is through the
provi sion for w tness incognito, which has been used in certain contexts such
as prosecutions for organized crime. Wtness incognhito would be particularly
useful in situations where the perpetrators have not been arrested.

81. In an amicus curiae brief addressed to the ICTY, it is argued that

the I CTY “should give every attention, on the merits of each individual case,
to preserving the anonymty of witnesses for as |ong as possible throughout
the crimnal process”. # The argunent agai nst schenes for wi tness incognito
intrial proceedings is that it denies the defendant the right to face and
cross-exam ne his accusers. Additionally, in some national contexts, wtness
i ncognito has been used as a tool of State oppression against human rights
activists.

82. In other contexts, however, the interests of fairness and the

adm ni stration of justice nay require certain innovative procedures.

There are two types of witness protection programes. The first is the
non-di scl osure of the identity of the victimto the public, which is being
used in the case agai nst Akayesu before the ICTR. In that context, the

Tri bunal appears willing to prohibit disclosure and, in sone cases, allow for
closed-circuit television so that the victimneed not see the accused. The
second form of witness protection requires an absolute prohibition on the
identification of the witness to the accused. G ven the reality of the wars
in the fornmer Yugoslavia and Rwanda, such a neasure could serve as an

i ncentive for victins to come forward

83. Despite the innovations undertaken by the Ofice of the Prosecutor
devel opnents have not always gone far enough. On two occasions, amcus curiae
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of | egal academ cs have been the only nethod to force the OTP to take note of
sexual violence. 1In Rwanda, there were no indictments for sexual violence
until an amicus curiae fromlegal academ cs and practitioners pointed out the
extent of avail able evidence to support the charge. To the credit of the
Prosecutor’s O fice, it amended the indictnents in August 1997 to include

i ndictments on rape and sexual assault. |In the face of the |arge nunber of
sexual violence cases during the genocide, the Special Rapporteur urges

the ICTR to take a nore pro-active stance on the issue of sexual violence.

84. The indictnments are a first step in the process of fighting inpunity.
Utimtely, however, the Trial Chanbers determ ne whether these charges wll
stand. However, dicta fromthe three-menber Trial Chanbers at the ICTY
indicate that the courts are responsive to prosecuting sexual violence. Such
dicta include statements extending rape charges to include non-custodi a
situations; affirm ng that sexual violence may be an el enent of genoci de and
that forced inpregnati on may be evi dence of genocidal intent; reaffirmng the
i nadequacy of the chain of command and the responsibility of officers and
political |eaders for the conduct of their nmen; and defining rape as a form of
torture.

85. The process of drafting the statute for the proposed Internationa
Crimnal Court (ICC) is paralleling the processes in The Hague and Arusha.
Thus far, however, the legal innovations of the two Tribunals specifically
regardi ng viol ence agai nst women have not adequately informed the drafting
process. Mich of the gender-specific | anguage remai ns bracketed and, thus,
contentious. The Special Rapporteur is particularly concerned with the
definitions of crinmes. It is inperative that the statute goes beyond nerely
replicating the outdated provisions of the Geneva Conventions and explicitly
i ncl udes sexual violence, forced prostitution, forced inpregnation and rape in
t he sections defining war crinmes, genocide and crines against humanity. In
addition, the rules of procedure nust be designed to be victimfriendly.

Rul es of procedure, such as rule 96 of the ICTY rules of procedure and

evi dence, should be incorporated as part of the evidentiary procedures of
the 1 CC

86. The creation of a gender-sensitive International Crimnal Court would
be a welcome and tinely devel opment in international human rights and

humani tarian aw. By providing an enforcenent nechanismfor human rights and
humani tarian |aw, the I CC has the potential to serve as an inportant tool for
combating inmpunity by affording redress to victins and their famlies and
countering the failures of national systens, which are often npbst acute in
times of armed conflict. It also has the potential to remedy the inequities
i nherent in a systemof ad hoc tribunals, such as the ICTY and the ICIR, as
wel | as serve as a nodel crimnal court for crimnal courts within nationa
jurisdictions. However, if it fails to explicitly incorporate devel opi ng
standards relating to sexual violence against wonen, it could in fact serve as
a |l egal setback.

87. The Speci al Rapporteur is also concerned that the trigger nechanisns
for the initiation of prosecutions nust be non-political. Reliance on the
Security Council and its determ nation that prosecution would not interfere
with international peace and security would politicize the crimnal court and



E/ CN. 4/ 1998/ 54
page 21

make it selective and biased in its application. The inplicit notion that
impunity for core crinmes is “negotiable” is unacceptable.

88. Victinms as well as non-governnental organizations working in the field
shoul d be given the opportunity to trigger investigations along with an

i ndependent and powerful prosecutor’s office. The independence of the
prosecutor is absolutely essential if the ICCis to develop into an effective
i nternational mechanism In order for it to adequately address viol ence

agai nst wonen, the prosecutor’s office nust have a | egal advi ser or departnent
on gender crimes, as does the ICTY. A person trained to work with victins of
vi ol ence agai nst wonen is essential for the prosecution of sexual violence.
The I CC statute nust al so contain measures for witness protection and w tness
incognito, so long as they are conmpatible with the rights of the defendant.

89. Finally, the I CC should provide a nechani smof accountability for

non- State actors. 1In the case of paramlitaries and other non-State actors
close to the State, the Vel asquez decision of the Inter-American Court of
Human Ri ghts provi ded an unequi vocal way in which to hold States accountabl e
by requiring themto maintain due diligence standards in preventing,
prosecuti ng and puni shing human rights violations. As for non-State actors
wagi ng war on the State, it nmust be clear that they are bound by internationa
humani tarian | aw and the principles of individual culpability and universa
jurisdiction.

D. Economi c and social consequences

90. Armed conflict poses enornous econom ¢ and soci al consequences for
worren. Wonmen experience armed conflict as direct victins, as refugees and as
wi dows whose husbands have been killed by the conflict. They suddenly energe
as the primary breadwi nners and, as in Rwanda, the number of fenal e-headed
househol ds dramatically increases. Wthout the necessary skills to becone
breadwi nners they becone further disenpowered.

91. The general militarization of society has further consequences for
worren. As far back as the Second World War, social commentators have been
arguing that the mlitarization of society leads to a culture of violence and
that everyday life is inmbued with such violence. The use of violence to
resolve conflict at the national |level |leads to the acceptance of violence as
a nmeans of resolving conflict in the famly and in the community. Both in
times of war and tinmes of relative peace, wonen are often seen as the
legitimate victinms of this culture of violence.

92. The econom ¢ consequences of violence in tinmes of arned conflict are
extensive, resulting in the denial of basic anenities to the genera
popul ati on, of which wonen and their children constitute the majority. Areas
affected by arnmed conflict often do not have electricity, water or appropriate
housi ng or nedical services. Food supply to these areas is also affected.
Wonen, many of whom are heads of househol d, are confronted by the chall enge of
mai ntaining their famlies. 1In addition, the brain drain resulting from
situations of arned conflict |eaves a dearth of, inter alia, qualified

medi cal , psychol ogi cal and | egal professionals.
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93. The international community, which often plays a role in the conflict
through the provision of arns, financial support to one of the warring parties
and political sanctioning of the conflict, nust |likewise play a role in
reconstruction after the conflict has ended. An aspect of economc
reconstruction nust be the econom c enpowernent of wonen, especially of war

wi dows and wonen heads of household. Training programmes for the devel opnent
of skills and special courses for wonen is an inportant part of normalizing
life processes in war-torn societies.

94. Econom ¢ consequences are not the only factors that emerge. High levels
of trauma and trauma-related illness are experienced by populations living in
conflict situations. Thus, the process of reconstruction and reconciliation
must take into account the problem of psychol ogical healing and traum
Counsellors trained to work with victimsurvivors of violence agai nst wonen
must be avail able to assist wonen navigating their way through State
structures and taking control of their lives. Victimsurvivors of sexua
violence are in special need of advocacy, counselling and support. Centres
that enploy a victimcentred net hodol ogy shoul d be established as an aspect of
the reconstruction and rehabilitation process.

E. Arned conflict: recommendations

| nt er nati onal

95. Exi sting humanitarian | egal standards shoul d be eval uated and practices
revised to incorporate devel opi ng nornms on viol ence agai nst wonmen during armnmed
conflict. The Torture and CGenoci de Conventions and the Geneva Conventions, in
particul ar, should be re-exam ned and utilized in this Iight.

96. Si nce peacekeepi ng has beconme an inportant part of the activities of the
United Nations, peacekeepers should be given necessary training in gender

i ssues before they are sent to troubled areas. O fences conmtted by
peacekeepers should al so be considered international crimes and they should be
tried accordingly.

97. Reconstruction and rehabilitation are inportant conponents of rebuil ding
post-conflict societies. The international comunity should have a specia
fund and project that has as its primary focus the provision of conprehensive
services to post-conflict societies, fromeconom c reconstruction to
psychol ogi cal counselling and social rehabilitation. Such a programe shoul d
al so include training in human rights and denocrati c governance.

98. The international |egal responsibility of non-State actors should be
clarified under international human rights and humanitarian | aw so that
vi ol ations by non-State actors do not neet with inmpunity.

The International Crimnal Court

99. The statute of the International Crimnal Court should explicitly
i ncorporate provisions on violence agai nst wonmen, both substantively and
procedural ly.
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100. In order for the ICCto be effective in ensuring justice for female
victinms of war crimes, a gender perspective nust be integrated into all areas
of the I1CC statute. Anobng the aspects that should be included are:

(a) A gender perspective in the definition of genocide that includes
rape and other acts of sexual violence such as forced inpregnation, forced
sterilization and sexual mutilation

(b) Unequi vocal | anguage condemi ng rape, enforced prostitution and
ot her fornms of sexual violence as grave breaches and serious violations of the
| aws and custons of war;

(c) Unequi vocal | anguage condemi ng rape, enforced prostitution and
forced i npregnation, as well as other forms of sexual violence, as crines
agai nst humanity;

(d) Legal remedies for victinms, including an individual right to
conpensation, rehabilitation and access to social services;

(e) Non-political trigger mechani sns;
() An i ndependent prosecutor’s office with a strong gender division

(9) Victimfriendly rules of evidence for prosecuting cases of sexua
vi ol ence based on those currently operative for the ICTY and the ICIR

Nat i onal

101. States should rmake every effort to end inpunity for crimnal acts under
i nternational humanitarian |aw that occur within their borders and by their
security forces. This should include:

(a) Acting with due diligence to prevent, punish and prosecute
perpetrators of such crinmes, including crines of sexual violence;

(b) Provi ding redress for victims, including conpensation for injuries
and costs, within national mechanisns;

(c) Provi di ng econonic, social and psychol ogi cal assistance to
victi msurvivors of sexual violence during times of armed conflict.

102. Al States should ratify the relevant international instruments of human
rights and humanitarian | aw i ncluding the International Covenant on Civil and
Political Rights, the Convention against Torture and Ot her Cruel, |nhuman or
Degradi ng Treatnent or Puni shment, the Convention on the Prevention and

Puni shmrent of the Crinme of Genocide, the Convention on the Elimnation of Al
Fornms of Discrimnation agai nst Wonen and the International Convention on the
Eli m nation of Al Forms of Racial Discrimnation

103. Every State should cooperate with international agencies to apprehend
t hose who have been indicted by international tribunals dealing with war
crimes.
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104. Every State should anmend its penal |law, codes of mlitary conduct and
ot her specialized procedures to ensure that they conformw th internationa
human rights and humanitarian | aw.

105. Every State should ensure that their evidentiary procedure does not

di scrim nate agai nst wonen and that it provides protective mechanisnms for
victinms and witnesses in cases of sexual assault. Rule 96 of the ICTY rules
of procedure and evi dence shoul d be used as a nodel .

106. Every State should ensure that all mlitary and | aw enforcenent
per sonnel undergo systemati c gender sensitization training. Such training
shoul d provide information on how to:

(a) Identify sexual assault as a serious crinme under internationa
I aw,

(b) Qutline gender-sensitive procedures in ternms of investigation and
prosecuti on and provide an obligatory gender-sensitive nethodol ogy; and

(c) Address underlying attitudes of nmenbers of the forces which may
| ead to gender-insensitive action when operating in the field.

107. In addition to gender training for mlitary and | aw enforcenent
authorities, other elenents of the crimnal justice systemshould also receive
training. The prosecution, the judiciary and forensic experts should be given
trai ning courses on how to address problens of sexual violence.

108. Every State should adopt the United Nations Code of Conduct for Law
Enforcenent O ficials and update their mlitary codes in order to address
sexual violence effectively.

Non- St ate actors

109. Al non-State actors should act within the bounds of internationa

humani tari an and human rights |aw, recognizing that they are liable for

i ndi vidual crimes against international humanitarian |aw and that, under

uni versal jurisdiction, they may be prosecuted for such crines in any court of
I aw.

Non- gover nnent al _or gani zati ons

110. Non-governmental organizations should nmake every effort to work with
Governnments to prevent, punish and prosecute violations of international human
rights and humani tarian | aw.

111. Non-governmental organizations should work towards increasi ng awareness
of the actual situation of women during times of armed conflict through
education and training. They should continue to nonitor armed conflict
situati ons and expose cases of violence agai nst wonen both nationally and
internationally, utilizing the many international and regional human rights
bodi es and conpl ai nt mechani sms.
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112. Non-governmental organi zati ons shoul d provide support services for wonmen
victinms of armed conflict including econom c enpower nent and soci al
psychol ogi cal and support programmes. They should al so be nade aware of their
| egal rights. Non-governnmental organizations should assist these wonmen to
cone forward as victinms so that they may end the cycle of inpunity.

113. Non-governmental organizations working in the mainstream of human rights
shoul d work towards ensuring that all their work incorporates a gender
per specti ve.

114. Gender-sensitive documentation methodol ogi es should be further refined
to protect against retraumatizing or placing at risk victi msurvivors of
vi ol ence agai nst wonen during the fact-finding process.

I1. CUSTODI AL VI OLENCE AGAI NST WOVEN

115. Custodi al viol ence against wonen is a particularly egregious violation
of a woman’s human rights. The State, when it assunes responsibility for an
i ndi vi dual, whether such responsibility is undertaken for punitive or
rehabilitative reasons, has hei ghtened responsibility for the individua
within its custody.

116. The de facto and de jure paraneters of custody vary. Internationally,
custody has not been clearly defined. Mst often used in ternms of nationa
crimnal justice regimes, custody may al so be used broadly to describe the
many situations in which the State serves as the physical keeper of an

i ndi vidual, such as in situations of conpul sory psychiatric
institutionalization or State schooling. Generally, in terns of crimna
custody, the term “custody” enconpasses both police custody and penal custody,
each of which serve as the site for violence agai nst wonen perpetrated and/ or
condoned by the State. While the Special Rapporteur notes that violence

agai nst wonen by the State occurs in situations of State psychiatric custody,
medi cal custody, educational custody, and police or penal custody, this
chapter will | ook solely at the last formof custody, that which occurs at the
hands of the police or mlitary for crimnal justice or pseudo-crimna
justice purposes.

117. Women are targeted by the State in their nunerous and varied public and

private roles. Increasingly, wonen are targeted by the State for their public
activism Women human rights advocates and activists are arbitrarily detained
or arrested, tortured, arbitrarily nmurdered, “disappeared”, and ill-treated at

the hands of State actors. Anti-terrorismacts and emergency regul ations
provi di ng nati onwi de, easy-to-abuse powers of detention, arrest, investigation
and interrogation are often the tools through which silencing occurs.

A. Police custody

118. Forns of police custody include arrest, detention, preventive detention
pre-trial detention and/or court |ock-up. Although confinenent by the State
is an aspect of all of the above-listed manifestations of police custody, each
formis slightly different.
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119. The understandi ng of what constitutes an arrest does not differ
significantly fromState to State: it is a formal procedure undertaken by the
State, whereby the State assunes physical control of a person through physica
confinenent with | egal notice. The term“detention”, however, has numerous
meani ngs. Generally, it is used to describe the holding of an individual by
the police at their station or at a court |ock-up wi thout formal charges
havi ng been made. Detention is often used during the investigative stage of a
case, for the purpose of interviewing or interrogating suspects, and, in sone
cases, for the individual's safety.

120. While the United Nations Body of Principles for the Protection of Al
Per sons under Any Form or Detention or |nprisonnment does not use the term
custody, it sets forth the follow ng associ ated definitions:

(a) “Arrest” means the act of apprehending a person for the all eged
conmi ssion of an offence or by the action of an authority;

(b) “Det ai ned person” neans any person deprived of personal |iberty
except as a result of conviction for an offence;

(c) “lnpri soned person” neans any person deprived of personal |iberty
as a result of conviction for an offence;

(d) “Detention” neans the condition of detained persons as defined
above;

(e) “lnprisonment” means the condition of inprisoned persons as
defined above.

121. Preventive detention is frequently used in Bangl adesh, India and

Sri Lanka. Preventive detention finds justification on two grounds. First,
in laws such as Sri Lanka’s Prevention of Terrorism Act, custody can be used
as a nechani sm of “protection” for the general public, in order to try to
prevent a crine that the police have grounds to believe is being planned or is
likely to occur. Oten such laws allow for at |east tenporary clandestine
detentions. It is within the context of incomruni cado detentions that the
majority of blatant State violations of human rights occur. |ncommuni cado
detentions create a situation of imense power for the State or non-State
actor who acts as the jailor with little oversight or accountability to

bal ance such power.

122. Second, laws that provide for “safe custody” are used as a nechani sm of
“protection” for children and wonen who are victins of certain crines or
circunstances that | eave themwith no alternative place to go. Victins are

thus kept in prison. 1In Bangladesh, those found in safe custody are usually:
(a) girls marrying outside their religious comunity or against their parents
will; (b) rape victinms; (c) wonen and girl children rescued from brothels;

(d) destitute wonmen forcibly evicted fromtheir homes due to donestic
violence; (e) victins of trafficking; and (f) lost and nentally handi capped
chi | dren.

123. To inprison such wonmen is manifestly unjust. Not only does it
constitute a violation of their human rights by discrimnating on the basis of
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gender, but also it places wonen and children at great risk of custodia
vi ol ence. Nunerous cases have been recorded in which women in “safe custody”
have been abused and, in sone cases, killed.

124. Pre-trial detention nost often is in court |lock-ups in which pre-tria
prisoners wait for their cases to be called that day. |In Pakistan, such
facilities tend to be used nore readily to detain wonen, and thus State
facilities often house nore women than nen. Many of these wonen are held
illegally for days and nights on end despite the fact that they have not been
arrested and thus are not awaiting trial

125. Penal custody refers to post-conviction confinenent in a prison
penitentiary or jail. At this stage of State custody, the responsibility for
the prisoner shifts fromthe policing authorities to the correctiona
authorities. The vulnerability of wonen increases during |ong-term pena
custody in which they are under the sole control of prison authorities. In
nmost countries, prison officials are predom nantly male, thus creating a
situation ripe for sexual abuse, harassment and coercion. Additionally, the
worl d’ s prison popul ation remains overwhelnmngly male. In many cases wonen
are housed in the sane facilities as nmale prisoners. GCenerally, however, they
are segregated from mal e prisoners.

B. Oher forns of custody

126. In many cases, the fact of custody may be obscured: handcuffs may not
be used, rights may not be read and jail bars may not be apparent. \When
police or mlitary personnel enter homes to search, question, intimdate

and/ or harass, there is at the very | east an unspoken presunption, if not an
overt order, that those within the home cannot |eave, thereby placing themin
de facto, albeit in many cases unofficial, custody of the State.

127. Due to the breakdown in the rule of law, such tactics are particularly
wi despread in times of arnmed conflict and violent civil unrest, in which both
State actors and non-State actors to the conflict or unrest target individuals
in their hones. Nunerous human rights violations that occur within custodia
settings, such as di sappearances, extrajudicial executions and torture,

i ncluding rape, are perpetrated in such circunstances of *“constructive
custody”. Wonmen, the traditional denizens of the private sphere, are
particularly vul nerable to such abuse.

128. Custody often extends beyond the four walls of the prison or court

| ock-up through psychol ogi cal confinement. Victimsurvivors of violence

agai nst wonen in custody report that, even after they were rel eased from overt
“custody”, the fear that was instilled during their time in custody in many
cases carried over into their private lives. Torture, including rape, is
utilized by States specifically for such purposes, to inflict pain and
suffering upon and to instil fear in an individual both imediately and in the
future. Although the actual physical and/or sexual torture nmay end once an

i ndividual is released, owing to the trauma inflicted the suffering continues
long after, manifesting itself as flashbacks, physical nenories and
generalized fear. Psychol ogical custody nmust be recognized as a distinct form
of custody, for which the State maintains the responsibility for renedy and
redress.
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C. Forms of custodial violence agai nst wonen

129. In many cases, custodial violence is non-sex specific. Wnen, |ike nen,
are subjected to enforced di sappearances, torture and cruel or inhuman
treatnment, and arbitrary executions. However, even if apparently
gender-neutral forms of custodial violence are utilized with gender in mnd

if authorities select their techni ques based on their perceptions of female
versus male frailty, strength or endurance, they are generally not understood
as such. Thus, discussion of gender-specific forns of custodial violence
revolve |l argely around custodi al rape and other forms of sexual violence

agai nst women.

130. The nost particul arized elenent in custodial violence agai nst wonen is
the sexualization of torture. Although the sexual anatony of nen as well as
wonen is targeted in the physical stages of torture, rape and the threat of
rape, as well as other forms of sexual violence such as sexual harassnent,
forced i npregnation, virginity testing, forced abortion, forced prostitution
and forced m scarriage, are perpetrated nmore consistently agai nst wonen

det ai nees.

131. Rape has been used as a formof torture not only directly against the
rape victims, but also against male fanm |y nmenbers who are forced to w tness
the rape of the wives, sisters, partners, daughters or nothers. The act of
being forced to watch the rape of another has been recogni zed as a distinct
psychol ogi cal formof torture. Surprisingly, however, in such scenarios, the
rape itself often has not qualified as torture. Rather, |like the electric
shock, the shackles, or the police baton, the rape of wonen has been viewed as
a weapon of the torturer. Thus, the attack on the woman’s body is perpetrated
as an attack on the male and, in many cases, is perceived as such, except by
the woman hersel f.

D. Cases of custodial violence agai nst wonen

Al bani a

132. In May 1994, police forcibly entered a factory in Tirana to enforce an
order of the Mayor of Tirana calling for part of the property to be handed
over to the Winen’s Denocratic Front. Six wonen were anong those at the
factory. Despite their requests to have the police wait for the director of
the factory to arrive, the police subjected the wonen to ill-treatnent.
Armanda Bogdani, who was pregnant at the time, had her hair pulled out by the
police. The police also punched Violeta G oka and Tatjana Karamani for having
attenpted to settle the problem Zeqgine Dervishi, the vice-president of the
opposition party, was taken into custody. She was punched, kicked, insulted,
sworn at, and, when she refused to enter the cell, beaten repeatedly and
called a whore. =

Bahr ai n

133. On 29 February 1996, eight wonmen (Muna Habi b al - Sharrakhi, Zahra Sal man
Hilal, Iman Salman Hilal, Na'inma 'Abbas, Huda Salih al-Jallaw , Mariam Ahmad
al M4 mn, Zahra 'Abdali, and Nazi Karim ) were allegedly arrested and were
being held in incommuni cado detention at increased risk of being tortured.
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It is believed that their arrests may have been connected to public demands by
the wonen, for the release of political prisoners, two of whomwere the
husbands of two of the detai ned wonen. 2¢

Bangl adesh

134. Shima Chowdhury, a 16-year-old garnent factory worker, was wal king with
her boyfriend near the town of Chittagong. Police personnel arrested both on
t he grounds that a worman may not walk with a man to whom she is not marri ed,
despite the fact that there is no basis under Bangl adesh [ aw for such an
arrest. They were taken to a nearby police canp. She was afterwards
transferred to another police station, where she was forced to drink a gl ass
of what she thought was nuddy water. She becane dizzy and, in that state, the
policemen raped her, after which she gradually |ost consciousness. The next
nmor ni ng, Shima was taken to the emergency ward of the Chittagong Medica
Col | ege Hospital. A medical inquiry board was set up after Shima discl osed
that she had been raped. |In Cctober 1996, when the case went to court, the
court, on a plea fromthe police, sent her to “safe custody” at the Chittagong
Jail, an exceptional, unwarranted order. Shima remained in detention w thout
access to a lawer or visits by her friends or famly. She devel oped severe
health problenms. Shima died in February 1997, allegedly fromtyphoid fever.

135. The four policenmen accused of raping Shima were acquitted by a tria
court on 14 July 1997. The judge reportedly deplored the actions of
government | awers who, in presenting such a weak case, effectively all owed
the police to get away with custodial rape.

Chad

136. Bel koum Odette, who was accused of stealing bracelets, was arrested

on 15 Septenber 1996 and held for over 10 days at the Béboto gendarnerie
headquarters. \When the arned forces searched her house and found nothing, she
was tied with her arnms behind her back and whi pped. The deputy conmandant hit
her and authorized others to do so as well. He burned her nipples. Her
15-year-ol d daughter was tied up and raped by the security forces as Bel koum
Qdette lay there dying. The main perpetrator of the murder and rape was
arrested but escaped fromprison with inside help. He is reported to be

wor ki ng at the Presidential Palace. %

Col onbi a

137. Margarita and Lina Maria Arregocés are teachers and founders of the
Sabana School in Pl anadas de Mdsquera. They were arrested in Novenber 1995 on
charges of “conspiring to conmit a crime” and belonging to the Col ombi an Arned
Revol uti onary Forces. On 28 February 1996, Reinaldo Villaba, a human rights

| awyer, received an invitation fromthe paranmlitary group Col onbia sin
CGuerilla to Margarita's funeral. This death threat was sent just before the
appeal s court ordered the release of the two sisters. There have been

numer ous ot her instances of acquitted political prisoners being targeted by
security or paramlitary force. ?

Kenya
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138. Josephine Nyawira Ngengi, a human rights activist and the sister of a
wel | - known government critic, has been arrested three tinmes and tortured while
in detention. She was beaten and blunt objects were forced into her vagi na
until she bled. According to Ngengi, “at one point, one officer got so

i ncensed that he took a wooden plank and hit nme hard on the head. | was then
ordered to wi pe the blood fromthe resulting wound with ny tongue, which I
did.” %

Paki st an

139. Murder, zina (sexual intercourse between partners not married to each

ot her), blasphemny, rape and hijacking are some of the offences that receive
the death penalty under the Hudood Ordi nance. The death penalty in Pakistan
is applied in a discrimnatory fashion since the testinony of wonen, whether
they are the accused or the victim is not heard. Wnen have been sentenced
to being stoned to death for zina without the testinony of the woman ever
bei ng heard. A pregnant woman may be sentenced to death wi thout the assurance
that the execution will be delayed until after the birth. 2°

Tuni si a

140. Tourkia Hamadi is one of many wonmen who have been inprisoned for their
al | eged support of “unauthorized political opposition parties”. She was
arrested in 1995 for her alleged support of al-Nahda, the illegal Islam st
party, and had hel ped her husband seek political asylumin France. Since her
husband’ s departure in 1992, Hamadi has been repeatedly taken into custody and
i nterrogated. Nunerous wonen have been forced to endure repeated
interrogation, torture, threats of prosecution, harassment and intimdation
O her wonmen have been arrested solely on the basis of their alleged

“associ ation” with supporters or |eaders of the Islam st nmovenent. In
addition, wives of exiled Islam st nmenbers cannot |eave Tunisia to be with

t heir husbands because their passports have been confiscated. *

Turkey

141. After being forcibly taken from her hone and then detained by security
forces in Ankara for 15 days, Sevil Dalkilig¢, a 33-year-old wonman | awer, was
tortured severely and coerced into signing a statenent inplicating herself in
several bonbings. Subsequently, after an allegedly unfair trial, she was
sentenced to 30 years' inprisonnent for illegal nmenbership in the Kurdish
Workers’ Party (PKK), throw ng explosives and separatism In addition to
bei ng verbally abused and threatened with death, Dal kili¢ was sexually

assaul ted repeatedly and threatened with rape. Allegedly, in the process of
her torture, her jaw was di sl ocated, she was subjected to electric shock
hosed with pressurized cold water, forced to watch ot her detainees being
stripped and beaten, and deni ed sleep, food and access to toilet facilities.
Her arrest and subsequent torture occurred after she accepted and then

i nvestigated a case involving the suspicious death of a person of Kurdish
background in which State involvement had been alleged. *
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E. National neasures to prevent custodial violence

142. The Special Rapporteur would like to draw attention to reports conpil ed
by the Comm ssion on the Status of Wonmen relating to “physical violence

agai nst detained women that is specific to their sex”, fromwhich nuch of her
i nformati on has been drawn.

143. Most, if not all, countries have explicit |egal prohibitions on
custodial violence, including torture, rape, force, coercion, threats and any
form of physical violence or abuse of an individual in the custody of the
State. Such prohibitions are contained in penal codes, constitutions,

m ni sterial decrees and other specialized | egislation

144. Many countries, including Caneroon, Cuba, Egypt and Switzerl and,
penal i ze, under either the penal |aw or adm nistrative functions, sexua
i ntercourse between a man and a wonman invol ving the abuse of the man's

prof essional authority. [In Cuba, special sanctions are applied to anyone who,
while wearing a mlitary uniformor appearing as a public official, violates
the physical integrity of a detai ned wonman by sexual abuse or harassnment. In

the United States of Anerica, sexual abuse of one inmate by anot her
constitutes a federal crimnal violation of civil rights if it can be proved
that the inmate’ s actions were taken with approval or encouragenent of a | aw
enforcenent officer

145. Section 114A of India s Evidence Act provides that in cases of,

inter alia, custodial rape, where the victimclainm non-consent and where
sexual intercourse has been proved, there then arises a rebuttable presunption
of non-consent. In other words, once the prosecution fulfils its burden of
proving that sexual intercourse did occur, it has no additional burden of
provi ng non-consent.

146. In order to avoid violence by nmale inmates agai nst fenmale inmates and to
provi de wormren with sonme | evel of privacy, npst States detain nen and women
separately either in the same prison or in separate facilities altogether
Contact between male and ferale prisoners is generally either conpletely
proscribed or subject to strict limtations and supervision

F. I nternati onal standards on the treatnent of individuals in
St ate cust ody

147. The Convention agai nst Torture and G her Cruel, Inhuman or Degrading
Treatment or Punishnment and the International Covenant on Civil and Politica
Rights are the two primary international instrunments addressing human rights
abuses by the State, including of individuals within the custody of the State.
In addition to the proscriptions against torture and ill-treatment,

di sappearances, arbitrary detention and arbitrary executions contained within
these treaties, international standards exist for the treatnment of individuals
in State custody.

148. The Speci al Rapporteur would like to call attention to those existing
United Nations nechanisnms, in addition to her mandate, that have the capacity
to address State viol ence agai nst wonmen, which are the foll ow ng:



E/ CN. 4/ 1998/ 54
page 32

(a) The Speci al Rapporteur on the question of torture;

(b) The Speci al Rapporteur on extrajudicial, summary or arbitrary
executions;

(c) The Speci al Rapporteur on the independence of judges and | awers;
(d) The Speci al Rapporteur on religious intolerance;

(e) The Working Group on Enforced or Involuntary D sappearances of the
Commi ssi on on Human Ri ghts;

(f) The Conmittee against Torture; and

(9) The United Nations Voluntary Fund for Victins of Torture, which
provi des nonetary conpensation to victinms of torture.

149. The Standard M nimum Rul es for the Treatnment of Prisoners require, so
far as is possible, nmen and women prisoners to be detained in separate
facilities. In institutions that hold both male and femal e prisoners,
separate quarters within the institution nmust be provided for wonen.

150. The Standard M nimum Rul es proscribe male prison authority over female
i nmates. According to rule 53:

“(1) In an institution for both men and wonen, the part of the
institution set aside for wonen shall be under the authority of a
responsi bl e woman officer who shall have the custody of the keys of al
that part of the institution.

“(2) No mal e nenber of the staff shall enter the part of the
institution set aside for wonen unl ess acconpani ed by a woman officer.

“(3) Wonen prisoners shall be attended and supervi sed only by wonen
officers. This does not, however, preclude male nenbers of the staff,
particul arly doctors and teachers, fromcarrying out their professiona
duties in institutions or parts of institutions set aside for wonen.”

G  Recommendati ons

151. States should fully inmplement the Standard M nimum Rul es for the
Treatment of Prisoners and ensure that protective neasures are guaranteed in
all situations of custody.

152. States should abolish “protective custody” and shoul d assi st
non- gover nment al organi zations, in particular by providing financia
resources, to create alternatives for wonen in need of shelter

153. States should work towards the abolition of |aws and energency

regul ations that curtail the rights of suspects and grant State authorities
wi de discretionary powers of detention and interrogation, thereby creating a
situation ripe for custodial violence.
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154. States should have mechani sms of redress for custodial violence and
shoul d hol d perpetrators of custodial violence accountabl e under nationa
| aws.

155. States should provide ongoi ng gender-sensitization training for police
and prison personnel

156. States should abolish discrimnatory |aws and evidentiary rules that
| ead to disproportionate |evels of incarceration of women for crines |ike
adul tery.

157. States should provide legal literacy training for wonen.

158. Upon arrest or detention by a State authority, States should i mmedi ately
provi de attorneys or advocates for wonen.

159. Traditional human rights nechani sns should make an effort to investigate
vi ol ence agai nst wonen in custody, giving such violations the same priority as
vi ol ence against nen in custody. |In their reporting, such nmechani sns shoul d
consistently incorporate a gender anal ysis.

I11. VIOLENCE AGAI NST REFUGEE AND | NTERNALLY DI SPLACED WOVMVEN

160. The plight of refugee and internally displaced wonen, and the suffering
that they may face on account of their gender, has generated w despread

di scussions as to how the international comunity can best protect such wonen.
The risks to which they are exposed will be considered in two ways in this
chapter: the persecution that they fear or have suffered which has caused
themto | eave their home, and the risk of ensuing violence which they face
havi ng become refugees.

161. The 1951 Convention relating to the Status of Refugees defines “refugee”
as an individual who has “a well-founded fear of being persecuted for reasons
of race, religion, nationality, nmenmbership of a particular social group or
political opinion...”. Additionally, refugee wonen may face persecution on
the grounds of |anguage, ethnicity, culture or gender, criteria which nmay al so
be interpreted to define the term “social group” in accordance with the
Convention. Internally displaced wonmen are |ikew se forced to | eave their
hones because of such persecution. The main difference between refugee and
internally displaced wonen is that internally displaced wonren have not crossed
any international border and, thus, cannot avail thenselves of the protection
of international |aw.

A. The nature of gender-based violence in creating refugee situations

162. Gender-based viol ence has been w dely docunented. It serves not only as
a basis for flight, but also as a consequence of flight within countries of
asyl um and/ or refugee canps. Various fornms of violence agai nst wonen give
rise to refugee flows.

163. The use of systematic rape during tines of arned conflict as a weapon of
war to intimdate, hunmliate and degrade wonen, their famlies and
comunities, has been brought to the attention of the international comrunity
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nmost recently following the conflicts in the territories of the forner

Yugosl avi a and Rwanda. Furthernore, sonme harnful traditional practices
affecting the health of women and girls, especially female genital nutilation
have been recogni zed by sone States as a form of persecution and are in
violation of international |aw

164. Wonmen or girls may be killed by their owm fam |y menbers as a result of
what is known as “crines against honour”; in particular circunstances such
action is endorsed and exacerbated by the community in order to save the

fam |y honour. Reports indicate that, in some countries, if an unmarried
worman | oses her virginity, she is considered to have brought shame upon her
famly, even if this results frombeing the victimof rape. The victins
parents are no |onger able to marry her, and she may be exposed to a great

ri sk of persecution by nmenmbers of the conmunity, as well as her own famly.

165. In other situations, women have fled when the authorities have failed to
protect them from physical abuse, including domestic violence and rape,
inflicted as punishment for failing to conformto the social or cultural normns
advocated by their attackers. These and other fornms of gender-based viol ence
may cause wormen to flee their hones to becone internally displaced or to | eave
their country and seek refugee status under the 1951 Convention

B. The current legal status of persecution on the grounds of gender

166. Gender-based violence is a violation of international law, in particular
the fundamental right to the security of person, including the right not to be

subjected to torture or cruel, inhuman or degrading treatment. However, the
recogni ti on of gender-based persecution as a ground for refugee status is
relatively new. Increasingly, States and international organizations are

recogni zi ng the argunment that persecution based on gender is a legitinmate
ground for granting refugee status.

1. | nternati onal devel opnents

167. The European Parlianment in 1984 determ ned that wonen facing cruel or
i nhuman treatnent because of the perception that they transgressed socia
nmores shoul d be considered a special group for the purposes of determ ning
refugee status.

168. A 1995 report of the Inter-Anerican Conm ssion on Human Rights on Hait
concl uded that rape as a weapon of terror against women is a crine against
humanity in peacetine. The United States Board of Imm gration Appeals has

al so recogni zed that Haitian wonmen raped for political retribution may qualify
for asylum

169. Neither the 1951 Convention nor the 1969 Organi zation of African Unity
Convention on the Specific Aspects of Refugee Problens in Africa recognize
gender - based persecution as a grounds for granting refugee status.
Additionally, both conventions fail to provide for the particularities of
woren’ s experiences as refugees, the nost notable of which is the difficulties
wonen face in meeting the legal criteria for persecution established by the
Convention which is due primarily to the fact of their exclusion from public
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life. The Convention on the Elimnation of Al Fornms of Discrimnation
agai nst Wnen has al so been criticized as it does not address issues
surroundi ng refugee wonen.

170. At the sane tinme, however, the Executive Comrittee of the Programre of

the United Nations Hi gh Comm ssioner for Refugees has in recent years, and as
al ready nmentioned above, adopted a nunber of conclusions focusing on refugee

wonen and gender-based persecution in an attenpt to adapt the 1951 Convention
to the realities of our tines.

171. The Ofice of the Hi gh Comm ssioner (UNHCR) encourages countries to
consi der that rape or other forms of sexual violence, when conmtted as
measures of oppression against a person's race, religion, nationality,

menber ship of a particular social group or political opinion, and particularly
when such actions are condoned by the authorities concerned, should be grounds
for asylum Rape and sexual violence may be considered grounds for
persecution within the definition of the term*“refugee” in the statute of the
Ofice (para. 6 A(ii) and the 1951 Convention (art. 1 A (2)) if the acts are
perpetrated or “knowingly tolerated by the authorities, or if the authorities
refuse, or prove unable, to offer effective protection”. *

172. UNHCR al so recogni zes that fenmale genital nutilation constitutes a
serious violation of the human rights of wonen, in accordance with the
Convention on the Rights of the Child and the Declaration on the Elimnation
of Violence agai nst Whnen, thereby providing a legitinmate ground for seeking
asylum Forcible abortion or sterilization may al so constitute gender-based
persecution and thus lead to the granting of refugee status. Presently,
however, Canada and the United States of Anerica are the only countries that
have incorporated this policy into their refugee determ nati on procedures.

173. The UNHCR Executive Comrittee condemmed persecution through sexua
violence as a gross violation of human rights, a grave breach of humanitarian
law, and a particularly serious offence to human dignity. The Executive
Committee urged States to respect and ensure the fundanmental right to persona
security, and to recogni ze as refugees persons whose claimto refugee status
is based on a well-founded fear of persecution, through sexual violence, for
reasons of race, religion, nationality, nenbership of a particular socia
group, or political opinion

174. The Executive Comrittee has recognized that States, in the exercise of
their sovereignty, are free to adopt the interpretation that wonmen asyl um
seekers who, for exanple, face particularly severe gender-based discrimnation
may be considered as a “particular social group” within the neaning of the
1951 Convention's refugee definition. The Special Rapporteur is encouraged
that UNHCR, in its efforts to institutionalize a policy on gender-based
persecution, recently convened an expert sem nar on gender-based persecution
in Geneva and is currently el aborating guidelines on gender-based persecution

175. Most recently, the United Nations Division for the Advancenent of Whnen,
in cooperation with the Centre for Refugee Studies at York University in
Canada convened an Expert G oup Meeting on Gender-Based Persecution in
Toronto, from9 to 12 Decenmber 1997. The neeting considered, inter alia, the
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| egal cl ainms and needs of refugee wonen and those who are internally displaced
and made recommendations in that respect, which the Special Rapporteur would
like to support.

176. In this context, experts at the neeting recognized that severe

di scrimnation and harassnment, particularly, but not exclusively, in arnmed
conflict or in an atnosphere of insecurity, may constitute persecution. It
consi dered that severe restrictions on wonen’'s enjoynment of their human
rights, including with respect to education, enploynent and freedom of
novenent, such as forced seclusion, neet the definition of persecution for the
pur poses of the 1951 Convention in those cases where wonen experience such
restrictions as a profound violation of their dignity, autonony and status of
human bei ngs. The neeting noted that penalties inposed on wonen for violating
soci al nmores which do not anobunt to violations of human rights may be

di sproportionate and that, in such circunstances, social nores and the threat
of penalty for their transgression will anmpunt to persecution. The neeting,
therefore, recommended that such ill-treatnment be recogni zed as persecution
and considered that past persecution, conmbined with the risk of ill-treatnment
upon return, nay give rise to conpelling reasons for non-return. 3

177. The neeting al so recommended that persecution as a result of expressed
or inputed femnism or failure to conformto conventional gender roles, or
because of activities during armed conflict or inputed opinion as a result of
the opinion of famly menbers should all be regarded as persecution on the
grounds of political opinion for the purposes of the 1951 Conventi on

178. The neeting further recommended, where a wonan's sex or gender is a
signi ficant reason for persecution, her fear of persecution should be

recogni zed as being on account of her nenbership of a particular social group
under the 1951 Convention, namely “wormen”. The clai mant shoul d, however, not
need to prove that all other wonen have a well-founded fear of persecution or
conversely, that she would be singled out from anong other wonen.

2. National devel opnents

179. A number of countries have developed, in their refugee determ nation
gui del i nes and procedures, inportant precedents relating to wonen seeking
asylum on the grounds of gender-based persecution. Below, the Specia
Rapporteur has sel ected sone national exanples, including case studies, which
provide judicial interpretations, to illustrate recent devel opnents in
connection with gender-based persecution

180. In 1996, Canada reissued its “Gender Cuidelines for Asylum

Adj udi cations”, originally issued in March 1993. Through these guidelines,
Canada becane the first Governnent to recognize formally that a worman fl eeing
persecuti on on gender-specific grounds can claimto “fear persecution on
account of her nenbership in a particular social group”.

181. The Canadi an experience has shown that fermale claimants generally fal
into four main categories, namely those who fear persecution: (i) on the sane
basis as nmen; (ii) because of their kinship and/or famly relations;

(iii) because of a failure to conformto social nores and cultural norns; or
(iv) because of violence commtted against themdue to their gender. The
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Suprene Court of Canada has incorporated the “gender” elenent in its
reinterpretation of “social group”, describing it as a section of society
“defined by an innate or unchangeabl e characteristic” such as “gender

i ngui stic background or sexual orientation”

182. A test to determ ne whether people could be considered to constitute a
“particul ar social group” for the purposes of the 1951 Convention, was
articulated by Justice Mahoney in the Federal Court of Appeal case of Mazers
v. Canadian Mnister of Enploynent and Imrigration. This case involved a
claimfor refugee status on the basis of nenbership of a particular socia
group by a group of Trinidadian wonen who were victinms of donmestic violence.
Justice Mahoney's test stated that:

“[a] particular social group neans: a natural or non-natural group of
persons with (i) simlar shared background, habits, social status,
political outlook, education, values, aspirations, history, economc
activity or interests contrary to those of the prevailing governnent,
and (ii) sharing basic, innate, unalterable characteristics,

consci ousness and solidarity.”

183. The meani ng of “social group” under the 1951 Convention was al so
considered in the case of R_v. The Imrigration Appeal Tribunal and the
Secretary of State for the Honme Departnent, ex parte Syede Khatoon Shah, which
concerned a claimfor asylumin the United Kingdomby a citizen of Pakistan
who stated that she had suffered domestic violence and faced the death penalty
for alleged adultery under Sharia |law. She argued that she belonged to a
definabl e group, namely wonen who had suffered donestic violence in Pakistan
The speci al adjudicator said:

“lIt appears to nme that there is no accepted definition of social group
and it is no nore possible for a wonman who has suffered donestic

vi ol ence to be herself within the nmeaning of social group in the
Convention than it is for anyone who has been divorced to say that s/he
is a nenber of a social group for the purposes of (the) Convention or

i ndeed, anyone who has a crimnal record to be able to say simlarly.”

184. This decision has been criticized in that the individualized approach of
the Convention refugee definition requires attention to persona

ci rcunstances, time and place, all of which may conbine to distinguish those
at risk fromothers who may share sinmlar characteristics and yet not be in
danger. The criticismmaintains that although there will be policy pressures
tolimt refugee categories in periods of increased displacenent, there is no
rati onal basis for denying protection to individuals who, even if divided in
lifestyle, culture, interests and politics, nay yet be |linked across another
di mension of affinity.

185. The final conclusion of the case provided that the facts established
were capable of bringing the client within article 1 A (2) of the 1951
Convention. However, this case has unfortunately since been overturned,
nul l'i fying what woul d have been an extrenely val uabl e precedent in asylum | aw.

186. In the Matter of MK in the United States a wonen from Sierra Leone had
requested asylum on the grounds of persecution based on domestic violence.
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I ndependent evi dence was produced which denonstrated that viol ence agai nst
wonen, especially w fe-beating, is common, disobedience on the part of a wife
is considered a justification for punitive nmeasures by the husband, police are
unlikely to intervene except in cases of severe injury or death, and few cases
of violence go to court. Court acknow edged the |ack of national protection
and made a finding of persecution. 1In defining persecution, the judge
referred to internationally recogni zed human rights instruments such as the
United Nations Declaration on the Elimnation of Violence agai nst Wmen.

187. In R_v. Secretary of State for the Hone Departnent, ex parte Matta
Sharka, the High Court in the United Kingdom of Great Britain and Northern
Irel and addressed the issues of rape and gender-specific violence as a basis
for asylumfor citizens of Sierra Leone. Although the case was dism ssed, it
is interesting to note the remarks made by Justice Turner on the position of
worren who fear rape or gender-specific violence and the relation of such fear
as grounds for asylum “l have no difficulty with the concept that if there
was systematic rape as part of an envisaged policy of an organization or group
within a country that included rape as one of its activities, such would be
capabl e of ampunting to a Convention reason”.

188. The United States “Gui delines on Gender Issues in Asylum Cl ai ns”
recogni ze a variety of forms of gender-related persecution including: sexua
vi ol ence, including sexual abuse, rape, infanticide, fermale genita
mutilation, forced marriage, slavery, donestic violence and forced abortion

189. In the case of Fatin v. Immigration and Naturalization Service, the

I rani an cl ai mant based her claimfor asylumin the Unites States of Anerica on
persecuti on based on her menbership in a particular social group and her
political opinion. She clained that she would be forced to subnmt to the
traditional Muslimview of a woman's proper role within society, including
wearing the chador or veil, while in public. She asserted that discrimnatory
treatment of wonmen in the Islamc Republic of Iran was in direct conflict with
her belief in freedom of expression and equality of the sexes. The court held
that al though fem nismcould qualify as a political opinion within the nmeaning
of the statute, the adm nistrative record did not establish that Iranian

fem nists are generally subject to treatnment so harsh as to qualify as

per secuti on.

190. The Australian guidelines governing asylumclains specify that “rape and
ot her fornms of sexual assault are acts which inflict severe pain and suffering
(both mental and physical)... such treatnent clearly cones within the bounds
of torture as defined by the Convention against Torture. Furthernore, sexua
vi ol ence anmounts to a violation of the prohibition against cruel, inhuman or
degrading treatment, the security of person and in sonme instances the right to
life as contained in a variety of instrunents”.

191. A number of European courts have also interpreted sexual violence and
rape as forns of persecution. An Order by the Austrian Mnistry of the
Interior dated 11 August 1995, regarding the granting of asylumfor victins of
rape specifies that: “On the basis of the Geneva Convention and the 1991
Asyl um Law, rape just |like any other violation of a person's physica
integrity is a ground for asylum provided it was notivated by one of the
reasons in the Geneva Convention.” In France, the Comm sion des recours des
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refugi es granted refugee status to a wonmen who had been raped a nunber of
times by the mlitary and further detained for refusing to return to the
mlitary canp for fear of sexual violence owing to her fear of persecution

The German authorities granted refugee status to a women who expressed her
political opinion and showed her aversion to strict Islamc rules not only

t hrough conversation and refusing to join prayers, but by refusing to wear the
chador. The court considered that wonen's di sagreenent with the dress
regul ati ons and the subordinate role of wonen to be a political opinion

192. The United States Inmm gration and Naturalization Service (INS) decision
In Re Kasinga, is an encouragi ng devel opnent advocating recognition of fenmale
genital mutilation as grounds for political asylum Fauziya Kasinga, aged 19,
was a menber of the Tchanba-Kunsuntu tribe of northern Togo. Young wonen of
that tribe normally undergo female genital nutilation at age 15. Kasinga was
not subject to this procedure due to the protection of her influential father
Upon the death of her father, however, her aunt forced her into a pol yganous
marriage to a 45 year-old man, and both of them planned to submit her to the
procedure before consummati on of the marriage. After fleeing to Grhana and
Germany, Kasinga sought asylumin the United States of Anmerica where she had
relatives.

193. The case of Kasinga was well docunmented as to the practice and effects
of female genital nutilation and the international canpaign to eradicate
harnful traditional practices affecting the health of wonmen and children. In
defining fermal e genital nutilation and finding that the described | evel of
harm constituted “persecution”, the INS followed the 1995 Gender GCuidelines
whi ch state that rape, sexual abuse and donestic violence, infanticide and
genital rmutilation are forns of mstreatment primarily directed at girls and
wonen and they may serve as evidence of past persecution on account of one or
nore of the five grounds.

194. One concurring opinion in the case stated that “there is nothing about a
soci al group definition based upon gender that requires us to treat it as

ei ther an aberration, or as an unanticipated devel opment requiring a new
standard”. The concurring judge was of the opinion that social group was a
catch-all category beyond political opinion, race, religion or ethnicity, and
enphasi zed that social group clains, unlike political opinion clains, are

stat us-based and do not necessarily require a showing that the specific

i ndi vidual s opinions or activities were the cause of the persecution

195. Another interesting devel opnment at national level in relation to
traditional practices as a basis for asylumon the grounds of persecution, was
a case before the Australian Refugee Review Tribunal. The Tribunal denied
refugee status to a wonmen who had refused an arranged marri age, and had been
assaul ted and raped by the suitor as a result. The Tribunal concluded that
the rape did not occur for a Convention reason but was a crimnal act at the
hands of an individual. As there had not been a systematic failure of State
protection but rather a failure to act based on an insinuation fromthe
applicant's father that she was a liar. The assault and rape were as such not
interpreted as persecution in this context, as State protection had not been
systematically denied.
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3. Acadeni ¢ opinion

196. Criticisnms expressed within academ c circles generally conclude that
international |law has failed to establish an adequate franmework w thin which
to tackle the very uni que problems of refugee wonen. Suggestions as to how
this should be done conprise two main schools of thought, one of which argues
t hat gender should be included as a persecution ground in the Convention's
definition of refugee, and that the term persecution should be refornulated to
take the experience of wonmen into account, whilst the other maintains that

i ssues of gender can and should be dealt with within the existing structure.

197. If the Convention recogni zed persecution because of gender, individua
wonmen would then nerely have to prove that they were persecuted because they
were wonen rather than proving that they were nenbers of a social group of
persecuted wonen with common beliefs and practices.

198. One witer is of the opinion that sexual violence should be attributed
to the State if the authorities are unwilling to offer protection to the
victim He suggests that Iranian wonmen who refuse to wear a veil or chador
and are persecuted are not being persecuted because they are women, because
wonmen who wear veils are not persecuted. The wonman i s persecuted because she
refuses to be a “proper” woman in the eyes of the authorities. Her refusal is
an expression of political and/or religious opinion and these are the grounds
on which she should claimasylum He maintains that the general pattern of

di scrimnation agai nst women in a society is not persecution based on gender
but on political or religious opinion that wonmen should not be denied certain
rights.

C. Cases of violence against refugee and internally displaced wonen

199. The followi ng are cases of violence against refugee and internally

di spl aced wonen and cases of clainms for asylumon the grounds of gender-based
persecution which illustrate the different forms of viol ence agai nst wonmen
that may serve as the basis for such clains.

Nepa

200. A 22-year-old Tibetan woman, in flight from China via Nepal to India,
was allegedly raped 12 tines by a group of Nepalese nen led by a police

of ficer on 15 and 16 December 1996. The nultiple rape reportedly took

pl ace on the outskirts of Barabisa, 90 km north-east of Kathmandu

On 20 Decenber 1996, the victimwas treated in a hospital in Kathmandu for
internal injuries. It is reported that the Nepal ese authorities initiated an
i nvestigation, after being notified of the incident. However, to date no
action appears to have been taken to bring the perpetrators to trial

201. \Whilst a group of Tibetans, in flight from China via Nepal to India,
wer e being detai ned at Chogsham police post in Lama Bhagar, north-eastern
Nepal , 12 policenen reportedly tried to persuade a Tibetan nan to provide a
girl fromhis group for sexual services, in return for safe passage to

Kat hmandu. The group refused to cooperate with the police and were | ater
rel eased after handi ng over 8,000 yuan to the policenen. 3
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Somal i a

202. A Somali mother feared returning to Somalia and | osing custody of her
two children, a daughter, aged 10, and a son, 7. According to docunentary

evi dence, the children belonged to the clan of their father, and for this
reason a di vorced woman woul d not be awarded custody of her children. She

all egedly also feared that she woul d be powerless to prevent her daughter from
bei ng subjected to fenmale genital nutilation against her wi shes. The nother
described the terror of her own experience of female genital nutilation and
the resulting health probl ens she experienced on reaching adul t hood.

203. Wth respect to the claimof the 10-year-old girl, the panel found that
her rights to personal security would be grossly infringed if she were forced
to undergo female genital mutilation, citing article 3 of the Universa

Decl arati on of Human Rights. The Convention on the Rights of the Child, which
explicitly protects children fromacts of cruelty and torture and requires
States to take steps to abolish traditional practices prejudicial to the
health of children, was also referred to. *

Chi na

204. In 1995, the Suprene Court of Canada considered an appeal from a Chinese
refugee clai mant who feared forcible sterilization upon return to China. 3% The
di ssenting opinion found that forced sterilization could be considered to be
persecution, as follows:

“... it is utterly beyond dispute that forced sterilizationis in
essence an i nhuman and degradi ng treatnent involving body nutilation and
constitutes the very type of fundamental violation of basic human rights
that is the concern of refugee law. " ¥

205. In a decision of the United States Board of |nmgration Appeals
publ i shed i n Decenber 1996, the Board held that forced sterilization or forced
abortion substitutes for (past) persecution on account of political opinion
and qualified the asylum seeker as a refugee under the anmended definition of
that term

206. A Chinese national had been enployed as a birth control officer for
three years in his commune. On four occasions he participated with other
officers in seeking out women who had violated the one-child policy

i nposed by the Governnent, tying the wonmen up with ropes and taking them
to the hospital where they were forcibly aborted or sterilized. He
testified that he was aware of all the nmethods used to inplenment the
one-child policy in his conmune, including forcible abortion on wonen in
advanced stages of pregnancy and the killing by injection of foetuses born
alive. The claimnt was excluded from being granted asylumin Canada
under article 1 F (a) of the 1951 Convention, as the panel found that the
cl ai mant had been an active participant in persecutory acts anmounting to
crinmes against humanity. Failing this, it was undisputed that the

cl ai mant was an acconplice to crinmes against humanity as he was a know ng
menber of a birth control unit whose objective was to inplenment birth
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control policies, including forcible abortion and sterilization. The
Federal Court of Canada denied |eave for judicial review of this
deci sion. 38

Ronmni a

207. The cl ai mant was physically abused by her husband in Ronmani a

for 16 years. The claimant testified that she was told repeatedly by
policemen that they could not get involved because she and her husband
were a married couple, and that they would only get involved if the
beati ng was connected to a crine. The docunentary evidence confirmed the
unavail ability of protection for abused wonen in Romania. Although
donmestic violence is estimated to be wi despread, nmany authorities and
doctors, invoking Romania s strong famly tradition, refuse to consider it
a serious issue. The clainmnt was determ ned to be granted refugee status
under the 1951 Convention by reason of a well-founded fear of

gender-rel ated persecution. *

D. Violence against refugee wonen

208. Refugee wonen and girls are particularly vulnerable to sexua
attacks whilst in flight. There are reports of gang-rape, forced
“marriages” and sexual mutilation by bandits, nmenbers of armed groups or
fell ow refugees. The need to cross mlitary lines or areas affected by
anarchy or civil war in order to reach safety puts wonmen and girls in
especially perilous circunstances as they are at great risk of being
subj ected to sexual exploitation in return for passage to safety, the
grant of refugee status, or |egal docunentation

209. Cender-based viol ence which occurs in countries of asylumor in
refugee canps has been wi dely docunented, including in the prelimnary
report of the Special Rapporteur. Refugee canps are frequently in
dangerous | ocations, near war zones or disputed borders. Arned attacks on
the canps often involve the rape and abuse of wonen. Sol diers are known
to have ki dnapped refugee children and demanded sex fromtheir nothers as
a ransomfor their return. Where there is no opportunity for work in the
canp, or where canmp admi nistrative systems do not ensure that wonen
receive their rations, the difficulty of neeting basic subsistence needs
often | eads wonen or girls to prostitute thenselves in exchange for food,
shel ter and protection.

210. Due to the general decline in | aw and order, traditional behavioura
norms within affected comrunities often break down. Refugee wonen and
girls have reportedly been raped by other refugees. Furthernore, the
frustration of canp life can lead to increased donestic violence including
sexual abuse within the famly. 1In a normal comunity environment the
extended fam |y m ght becone the main protectors of a vulnerable wife or
daughter, but such famly groups are often dispersed during conflict and
di spl acenent. The know edge that chances of being reported or punished
are mni mal exacerbates wonen's vulnerability. |In the refugee canps
around Rwanda in 1994, it has been reported that virtually every wonen and
girl past puberty was raped and/or sexually assaulted.
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211. Cccasions and opportunities for rape are frequent in refugee canps.
Preventati ve neasures such as |ighting the passageways to toilets and
washroons, building male and fenmale toilet blocks in separate areas (so
that women and girls do not risk going to the forest for privacy),
bui | di ng separate wash areas for women, and changing the | ayout of the
canps woul d make life nore secure for the femal e popul ation. The

Speci al Rapporteur is pleased to note that such measures are currently
bei ng i npl enented by UNHCR

212. Apart fromthe brutality and trauma of the rape and sexual violence
itself, medical problenms suffered by refugee wonen include m scarri ages,
unwant ed pregnancy, infections, sexually transmtted di seases and

H V/ Al DS, psychol ogi cal trauma, depression, suicide, nightmares, insomia
and fear. The provision of nedical and psycho-social care and counselling
are, therefore, critical. The main obstacle to providing care is often
the victins' unwillingness to talk about their experience. Their shane
and fear of rejection by partners or their fanmily often prevents them from
seeki ng nedi cal attention and support. As already nmentioned, in many

soci eties a woman's chastity is considered to be a matter of famly
honour. Even under normal circunstances, in many communities sex is not a
matter which is discussed. Thus it has been found to be nore prudent to
provi de care and treatnment for women nore generally, so as to avoid
singling out rape victins.

213. Wthin the country of asylum as the conmunity tries to reinforce
its cultural identity away from hone, the resurgence of harnfu
traditional practices affecting the health of wonen and children, such as
femal e genital nutilation, also render wonen vul nerable to viol ence.

E. Projects to protect wonen refugees from gender-based viol ence

214. UNHCR has carried out various projects related to violence against
ref ugee wonen and has been able to inprove and nodify its projects in the
light of experiences gathered in the process.

Crisis intervention teans in Ngara canp, United Republic of Tanzania

215. In view of the extrene sensitivity of the topic of sexual violence,
UNHCR considered it crucial to involve refugees thenselves in identifying
an appropriate response nechanismto sexual violence and rape, at the sane
ti me devel opi ng confidence and trust. Participatory discussions indicated
that during the first few nmonths a degree of security agai nst assault was
of fered due to extrene overcrowding in the canps and |ack of privacy. It
was, however, noted that after that sexual violence increased.

216. In response, in March 1995 crisis intervention teanms (ClITs) were
establ i shed, conposed of refugees and supported by non-governnenta

organi zations, to provide conmunity service in each canp. Motivating the
i mpl enentation of ClTs was the belief that victins would be nore willing
to report an assault on a refugee who shared the same | anguage and culture
and understood the social ranmifications and significance of the event.

CIT nmenbers, who were constantly present in the comunity, could offer
nore sustai ned support for victins. Additionally, C T nenbers could act
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as advocates for the victinms during the process of gathering rel evant
i nformati on, thereby sparing themthe ordeal of answering the sane
questions frommany different professionals.

217. The Refugee Information Network (RIN) was created in late 1994 after
it becane apparent that the existing channels of comrunication between
humani tari an organi zati ons and the refugees were too narrow. RIN

consi sted of newsletters, radio broadcasts, bulletin boards, posters,

vi deos and di scussi on sessions. Information systens were used for an

awar eness canpai gn on sexual viol ence.

218. Concrete measures for increasing safety were introduced. Water

poi nts were open only during daylight hours and refugees organized a
timetable for different groups using the sane taps. Security guardi ans at
wat er poi nts caught bl ackmailing refugees were dism ssed fromtheir jobs.
Al so, provision of wood fuel to the nost vul nerable individuals in the
canps by humanitarian agencies was arranged. Unfortunately, after a short
period of tinme the arrangenent had to cease for financial reasons.

Kenya

219. In Kenya, in 1993, UNHCR established the Vul nerable Wnmen and
Children's Programme in an effort to prevent the occurrence of sexua
violence in the Somali refugee canps in north-eastern Kenya. The
magni t ude and severity of viol ence against wonen in the Dadaab canps in
the North Eastern Province |led to the establishnment of the Wonen Victins
of Violence (W) project in October 1993. The primary focus of the
project was to prevent a range of problens associated with physical and
mental trauma, particularly those resulting fromthe social stigm of rape
in a traditional society. Medical care for victinms of violence, physica
and | egal protection of refugee wonmen, and the enpowernent of wonen

t hrough i ncone-generating activities and conmunity groupi ngs constituted

i nportant el enents of the project. The project al so enphasi zed protection
and sensitization training for |ocal security personnel, |ocal governnent
officials, inplenmenting partners and comunity elders that sought to raise
awar eness about the rights of refugee women and the peculiar problens they
nmust confront.

220. Through the live-fencing programe, 100 kilonmetres of |ive thorn
bushes were planted within the canps to serve as a strategy to prevent
bandits fromreaching the living quarters of refugees. Local police
presence within the canp and their capacity to respond rapidly to the
sighting of bandits had a deterrent effect.

221. An agreenent was signed with the Kenya Chapter of the Internationa
Federati on of Wonen Lawyers to send a female lawer to UNHCR  Under this
system | egal counsel was provided and foll owup action with the police and
magi strates was undertaken to ensure the prosecuti on of apprehended

cul prits.

222. The “W/W’ project achieved a reduction in the incidence of rape,
although it initially experienced a rise in fraudulent clains of rape, in
the expectation that additional assistance, and particularly third country
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settl enment, would be obtained. This project has since devel oped
successfully and has been institutionalized to achieve a useful preventive
effect.

F. Reconmendati ons

223. States parties to the 1951 Refugee Convention are urged to adopt
guidelines with respect to gender-related asylum cl ai ns.

224. There is a great need for nore femal e doctors to neet the
gynaecol ogi cal and related care needs of refugee wonen. Training is
necessary for health professionals to nake them aware of the particul ar
probl ems faced by wonen, particularly in relation to gender-based

vi ol ence.

225. Confidential nedical assistance, |egal assistance, and culturally
appropriate, comunity-based psycho-social counselling for victinms and
their famlies should be provided to prevent rejection of and attachnent
of social stigma to the victinmns.

226. As a neasure of protection against rape in refugee canps, specia
accommodat i ons for unacconpani ed wonren and girls with sufficient security
personnel should be provided. Were practical, women and girls should
have the ability to lock their sleeping and washing facilities.

227. Wonen shoul d be allowed to make an individual decision regarding
repatriation. Urgent resettlenent for rape victins mght provide the best
chances for enotional recovery for victinms of rape for whom neither
repatriation nor local integration is a viable solution

228. Refugee wonen al nost always require | egal assistance and shoul d be
given sone legal literacy training to inprove their know edge of their

| egal rights. Any such training should highlight the interrelationship
bet ween protection and social services in the canp and address issues such
as child marriage, child labour, adult marriage and abortion

229. Asylum procedures nust be revised to sensitively address women
refugees who have suffered viol ence, including rape during tines of arned
conflict. Interview ng procedures nust be designed to facilitate the
detection of gender-based violence. |t has been docunented that many
wonen refugees are suffering from post-traumatic disorders and require
psychol ogi cal counselling in order for themto cope with all that they
have suffered and seen. The asylum process often appears confusing,
frightening and humliating. Fenale refugees should be interviewed by
femal e officers who have expertise in international human rights |aw as
wel |l as international and national refugee |aw, who have been trained and
who are aware of the circunstances and problens faced by wonen in
particul ar countries.

230. CGovernnents should seek to renove | egal and admi nistrative barriers
to women seeki ng asylum on the basis of gender-based persecution
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