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I nt r oducti on

1. The present interimreport concerns a fact-finding mssion to Bel gi um
undertaken from 14 to 17 Cctober 1997 by the Special Rapporteur on the

i ndependence of judges and | awyers pursuant to Comm ssion on Human Ri ghts
resol ution 1994/41 of March 1994, as renewed by resolution 1997/ 23 extending
the mandate for a further period of three years. This mandate calls upon

the Special Rapporteur inter alia to inquire into any substantial allegations
transmtted to himand report his or her conclusions thereon

2. In his third annual report to the fifty-third session of the Comm ssion
on Human Rights, the Special Rapporteur reported on an urgent appeal sent to

t he Government of Bel gi um concerning information he had received pertaining to
t he ongoi ng denonstrations in Belgiumfollow ng the dism ssal of a magistrate
i nvestigating a case of child prostitution, Kkidnapping and nmurder. In this
urgent appeal, the Special Rapporteur had stated that while the rempval of the
magi strate may have been appropriate under Belgian |law as his actions called
into question his inpartiality in the matter, it had underscored a perception
that the system by which magi strates and judges were appoi nted, pronoted and
di sm ssed was notivated by political and/or partisan interests. The Specia
Rapporteur had been inforned that these political appointnments had resulted in
a lack of public confidence in the judicial systemin Belgium |In addition

t he Speci al Rapporteur expressed his deep concern about the nmedia reports

all eging that the judicial systemin Belgiumwas perceived by the public as
bei ng corrupt. The Special Rapporteur further noted his appreciation of the
Prime Mnister's assurance that his Governnent would press for constitutiona
refornms, inter alia, to stop the appointnent of nagistrates on the basis of
political considerations. The Special Rapporteur requested that he be kept

i nformed of such proposals. Lastly, the Special Rapporteur suggested a
meeting with the Prime Mnister, the Mnister of Justice and the President of
the Court of Cassation during his next visit to Europe, in order to discuss
the proposed reforns. (E/ CN. 4/1997/32, para. 79.)

3. The Speci al Rapporteur also reported on the response to the urgent
appeal he had received fromthe Governnent of Belgiumin a |etter dated

11 Decenber 1996. The information transmitted by the Governnent included a
copy of the Belgian Constitution and a copy of the Governnent’s proposal to
revise article 151 of the Constitution. 1In the letter dated 11 Decenber 1996
t he Governnent of Bel gium acceded to the request of the Special Rapporteur for
a nmeeting in Brussels to discuss the proposal to reformthe procedure for the
appoi ntnent of magi strates and judges. (lbid., paras. 80 and 81.)

4, During the course of his mission the Special Rapporteur travelled to
Brussel s and Neufchateau. |In Brussels the Special Rapporteur met with the
foll ow ng Government officials: M. Jean-Luc Dehaene, Prime M nister

M. Stefaan de Clerck, Mnister for Justice; M. P. Marchal, First President
of the Court of Cassation; Ms. E. Liekendael, Procurator CGeneral of the Court
of Cassation; and M. Duquesne, representative in the House of Representatives
and President of the Judicial Committee of the Parliament. |In Neufchateau the
Speci al Rapporteur met with Judge Connerotte. The Special Rapporteur also met
with the foll owi ng non-governnental organizations and private individuals:

M. Koen Dewul f and Ms. M eke Van de Putte, legal officers of the Centre for
Equal Chances and the Fight against Racism Ms. Pensis, President of the
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Associ ation syndicale de |a Magistrature; M. Dewdlf and M. Peeters,

Vi ce-Presidents of the Union nationale des Magistrats; M. Palnes,

Presi dent of the National Commr ssion of Magistrates; M. Christian Wener,
Di rector-General of European Centre for Mssing and Maltreated Children
M. F. Luc Montulet of the Wite Conmittee; M. Pierre Aivier, President
of the International Conmm ssion of Jurists, Belgian Branch; Menbers of the
Bel gi an Bar Association, including M. Joseph Mchel, Dean of the Bar
Associ ation; M. Paul van Ml |l eghem Vice-Dean; M. Jef van den Heuvel,
Former Dean; and M. Theo M neur, Director of the Bel gian Bar Association
Prof essor De Ruiver; and Professor van O schoven

5. The Speci al Rapporteur would like to thank the Governnent of Bel gi umfor
the excell ent cooperation and assistance it provided to himduring the course
of his mission. The Special Rapporteur is particularly grateful for the
candi d and conprehensive manner in which all Governnent officials with whom
he met answered his questions. The Special Rapporteur would also like to
thank all non-governnental organizations and individuals that provided him
informati on and insight into a very difficult and conplex situation

.  GENERAL BACKGROUND

6. The Bel gi an judiciary and the adm nistration of justice in general cane
under severe attack during the course of 1996 follow ng the revel ations that
energed out of the so-called Dutroux scandal, an investigation carried out
into a paedophile ring. 1In August 1996, two young girls were found stil
alive by the investigating nmagistrate, Jean-Marc Connerotte, in the house
owned by Marc Dutroux who had been arrested on 15 August in connection with

t he di sappearance of another girl; the bodies of two other young girls, who
had starved to death when Dutroux was in police custody in early 1996, were
uncovered in the backyard of Dutroux's house.

7. Public outrage grew when the authorities revealed that Dutroux had been
rel eased in 1992 after serving only three years of a 13-year sentence for the
rape of several other young girls. It was also revealed that the police had

in fact been present at Dutroux's house while the girls were being held there,
and even nore damagi ng, that the police failed to act even though they had
been inforned in 1993 that Dutroux had been building cells in his hone
allegedly to hold girls before sending themoverseas. Eventually 10 suspects
were arrested in connection with the ki dnappings and nurders of the girls,

i ncluding a police officer who was all eged to have protected the paedophile
ring.

8. The crisis was further exacerbated on 16 October 1996 when the Court of
Cassation ruled that the investigating magi strate who had found the two girls
alive, M. Connerotte, was renoved fromthe case for violating his duty under
Belgian law to renmain strictly neutral. This decision was based upon the fact
that M. Connerotte had attended a fund-raising dinner for the parents of the
victims, thereby calling into question his neutrality in the Dutroux case;
under Belgian law it is the task of the investigating nagistrate to prepare

a file in support of both the defence and the prosecution. The decision of
the Court of Cassation sparked off massive public denmonstrations, with 250, 000
to 300, 000 people narching in protest in front of the Palais de Justice in
Brussel s.
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9. These events |l ed the Governnent to propose nunerous constitutiona
reforns to address the problens within the adm nistration of justice that were
reveal ed by the Dutroux affair. The Mnister of Justice informed the Specia
Rapporteur that there are currently 75 |l aw projects ongoi ng.

10. Anmong these projects is a proposal to reformthe procedure by which

i nvestigating magi strates and prosecutors are appointed. Traditionally they
have been appointed by the King. Simlarly, judges have been appointed by the
King and the legislator in the belief that such political appointnments would
lead to a judiciary representative of society. It is argued that a negative
consequence of this systemis that it led to a judiciary dependent upon the
political parties, and thus, it brought about a |lack of confidence in the
ability of the judiciary to apply the rule of law in an independent and

i mpartial manner. This lack of confidence is vividly seen in the Dutroux
affair and, nore specifically in the renoval of Judge Connerotte, where the
judiciary found itself susceptible to charges of being a party to a cover-up

11. During the m ssion the Special Rapporteur |earnt that the judiciary has
for many years conplained of |ack of resources. Successive Governnents failed
to address this problemuntil the Dutroux scandal and the public outcry that

followed. 1In 1997 a sumof BF 37.1 billion, less than 2 per cent of the
federal budget, was allocated for the justice system For 1998 the allocation
is increased to BF 39.1 billion, still far short of what is required. An

addi ti onal amount of BF 5 billion was prom sed for 1998-2000.

12. It was felt that the deficiencies in the justice system exposed in the
Dut roux scandal may not have happened if only the system had been given the
resources it asked for earlier

1. REFORM PROPOCSALS

13. On 5 Novenber 1996, the Chamber of Representatives proposed to amend
article 151 of the Constitution, pertaining to the appointrment of Justices

of the Peace and Judges of the Police Tribunal and the Tribunals of First

I nstance, which provides that they are to be appointed by the King.

According to the proposal, the Justices of the Peace, Judges of the tribunals,
Conseillers of the Courts of Appeal and the Court of Cassation are to be

appoi nted by the King, but in accordance with the law. The proposed anmendnent
inter alia provides:

Article 151

81 “Justices of the Peace, Court Judges and Judges of the Courts of Appea
and the Court of Cassation shall be appointed by the King as provided
and in the formestablished by the law. Wthout prejudice to action by
ot her advi sory bodi es, the appointnent shall be made, inter alia,
following a classification by an advisory body conmposed of judicia
magi strates, appointed on their presentation by the Senate on the basis
of a two thirds majority of the votes cast, and other menbers appointed
by the Senate on the basis of a two thirds majority of the votes cast,
and ot her nmenbers appointed by the Senate with the sane mgjority. In
the case of an appointnent as judge of the Court of Appeal [or judge of
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the Court of Cassation], the law al so provides for the issuance of an
opi nion by these courts, preceding the classification referred to in
the second paragraph, in the formprescribed by the law ..

84A  “A Suprene Council of Justice exists for the whole of Bel gi um conpri sing
an equal representation of judicial nagistrates directly elected from
the judiciary, and other nenbers appointed by the Senate on the basis of
atw thirds mgjority of the votes cast. The |law shall establish the
subsequent composition and nmodus operandi of this Council. The Suprene
Council shall issue opinions and prepare proposals, according to the
conditions and in the formprescribed by the law, inter alia to the
Federal Government and the Divisions, either at their request or on its
own initiative, as regards the general operation of the judicial
organi zation [and the enforcenent of penalties] and shall dispose for
this purpose of the neans of investigation established by the law. The
| aw shal |l establish a procedure to enable the Council to handle
conpl aints concerning the general operation of the judicial
or gani zation.”

14. It is inportant to note that the current procedure for disciplining
judges is one of self-discipline. Only the Court of Cassation is able to
remove judges, while the Courts of Appeal are able to otherw se discipline
Conseillers, judges of the Tribunals of First Instance, the Comercial Courts,
the juges consul aires, and the Justices of the Peace and the Police Tribunal
The Labour Courts nmay discipline the Conseillers, Conseillers Sociaux, the
Judges and the juges soci aux.

15. Under the proposal, the Superior Council of the Judiciary to supervise
the judiciary would be conposed of 24 nenbers, with varied experiences.
Lawers, professors and acadenm cs in the humanities, managenent or other

rel evant areas will be eligible candi dates, although political representatives
woul d be excl uded.

16. The current proposals also retain the College of Nom nation for

Magi strates (Coll ege de recruitenent des mmgistrats), which was created by
the Law of 18 July 1991, article 21 (transitory disposition). The purpose

of the College is to establish an objective procedure by which nagistrates
are nom nated and appoi nted, thereby addressing the prior criticismof the
political nature of appointnments to the judiciary. Under this |aw the Coll ege
has 22 nenbers, who are divided into two juries, one jury for Dutch-speaking,
and one for French-speaking nenbers. Each jury is conposed as foll ows:

five magi strates, of whomthree are nagistrats du siége and two are fromthe
public mnistry; three university professors, who are neither magi strates nor
| awyers; and three | awers (Judiciary Code, chap. V bis, sect. 1). It is also
envi saged that a system of evaluation for all permanent judges is to be put
in place.

17. Anot her proposal is to appoint for a five-year renewable termthe
First President, the Procurator General, Auditor Ceneral, President,
Procurator of the King, Auditor of Labour and Auditor of the Mlitary. A
candi date for these positions will have to present a “progranme of action”
outlining the manner in which he or she intends to exercise the function
The President and Section President of the Court of Cassation, the President
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of the Chanbers of the Court of Appeal, the Vice-President of the Tribunal and
the Judges of Instruction, Youth Tribunal and the Tribunal of Executions wl|
be el ected either by the General Assenmbly and/or presented by the president of
the rel evant court.

[11. | NTERNATI ONAL STANDARDS

18. Concerns were expressed to the Special Rapporteur that sone of the
proposal s, if inplenented, could underm ne the independence of the judiciary.
The Speci al Rapporteur, however, w shes to enphasize that the reform process
is still under debate and that he continues to receive reports fromthe
Government and other interested parties. Accordingly, he believes that it

is premature for himto reach any final conclusions at this time on the
reform process. Nevertheless, he is concerned that not enough consideration
is being given to international standards for ensuring judicial independence.

19. Concerning qualifications, selection and training, Principle 10 of the
Basic Principles on the Independence of the Judiciary provides the foll ow ng:

“Persons selected for judicial office shall be individuals of integrity
and ability with appropriate training or qualifications in law. Any
met hod of judicial selection shall safeguard agai nst judicial

appoi ntnents for inproper notives. 1In the selection of judges, there
shall be no discrinmination against a person on the grounds of race,
colour, sex, religion, political or other opinion, national or socia
origin, property, birth or status, except that such a requirenment, that
a candidate for judicial office nust be a national of the country
concerned, shall not be considered discrimnatory.”

20. The Basic Principles do not provide gui dance on the preferred nethod
for appointing judges, nerely stating that any nethod shall safeguard agai nst
judicial appointnments for inproper npotives. The establishment of a Coll ege
of Nom nation and Pronotion in Bel giumhas certainly allowed for nore
objective criteria to be applied in the selection process. However, in

the view of the Special Rapporteur, an inportant elenment for ensuring

i ndependence is self-admnistration. The Special Rapporteur is concerned
that the establishnent of a college in which judges are a minority may send
the wong nessage. This is even nore applicable to the Supreme Council of
the Judiciary in which judges will be a mnority.

21. This concept of self-adm nistration is even nore inportant when
considering the issue of discipline. Principle 17 of the Basic Principles
on the I ndependence of the Judiciary provides:

“A charge or conplaint made against a judge in his/her judicial and
prof essi onal capacity shall be processed expeditiously and fairly under
an appropriate procedure. The judge shall have the right to a fair
hearing. The exanmination of the matter at its initial stage shall be
kept confidential, unless otherw se requested by the judge.”

22. Once again, the Basic Principles do not provide specific guidance on
t he appropriate procedure. However, in the view of the Special Rapporteur
sel f-di scipline should be the norm This principle is enunciated in the Draft
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Decl arati on on the I ndependence and Inpartiality of the Judiciary, Jurors
and Assessors and the Independence of Lawyers, also known as the Singhvi
Decl aration. (E/CN. 4/Sub.2/1988/20/Add.1.) Principle 26 (b) of this
Decl arati on states

“The proceedings for judicial renmoval or discipline when such are
initiated shall be held before a Court or a Board predom nantly
conposed of nenbers of the judiciary. The power of renoval may,
however, be vested in the Legislature by inpeachnent or joint address,

preferably upon a recommendati on of such a Court or Board.” (enphasis
added)
23. Simlarly, the Mnimm Standards of Judicial |Independence, adopted at

the International Bar Association's N neteenth Biennial Conference held in
New Del hi in Cctober 1982, provides in article 31 that “In systenms where the
power to discipline and renove judges is vested in an institution other than
the legislature, the tribunal for discipline and renoval of judges shall be
per manent and be conposed predom nantly of menbers of the judiciary.”

V. PARLI AVENTARY COWM SSI ON OF | NQUI RY

24. In the aftermath of the public denpnstration a Parliamentary Comr ssion
comonly known as the Dutroux Conmi ssion, was set up to inquire into,

inter alia, the deficiencies in the justice system and whet her there was

any political involvement or pressure exerted on the system Severa

magi strates were invited to appear before the Conmi ssion. The hearing was
made public and tel evised.

25. Several Magistrates conpl ained to the Special Rapporteur that the way
the Comm ssion conducted its inquiry, it appeared as though they, the

Magi strates, were on indictnment. They felt hunmiliated. Some felt that it
was staged to appease the public resentnent for the judiciary.

26. Wil e the Special Rapporteur has not had the opportunity to study the
findings of this Commi ssion yet he questions whether a parliamentary

commi ssion was an appropriate body to ook into issues related to the
judiciary in the light of the doctrine of separation of powers in governnent.
In any event, he questions the need for the proceedings to be nade public,
particularly through the electronic nedia. The Special Rapporteur |earnt that
Bel gi um has not nuch experience in comm ssions of inquiries.

V. JUDI CI AL ACCOUNTABI LI TY

27. The events in Bel giumappear to have led to a debate on judicial
accountability. Wiile every public institution in a denbcracy is accountable
yet in the view of the Special Rapporteur, judicial accountability should not
be stretched to the extent of the kind of public accountability expected of
executive and parlianentary arns of the Government. Judicial accountability
stretched too far can seriously harmjudicial independence. Judges are
accountable to the extent of deciding the cases before themin public, fairly
and of delivering the judgenments pronptly and giving reasons for their
judgenents; their judgenents are subject to scrutiny by the appellate courts.
If they misconduct they are subject to discipline by the mechani sm provi ded
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under the law. Beyond that they should not be accountable for their
judgenents or decision or action to any others. Any reform should clearly
bear in mnd that judicial accountability should not lead to erosion of
judicial independence.

VI . THE REMOVAL OF JUDGE JEAN- MARC CONNEROTTE

28. As noted in paragraph 8 above, the event that triggered the nassive
street denmonstrations in COctober 1996 was the renoval of Judge Jean- Marc
Connerotte fromthe Dutroux case followi ng his attendance at a fund-raising
di nner for the parents of the victinms. The grounds for renmpval were based,
inter alia, on the follow ng considerations:

1. “that the inmpartiality of judges is a fundanental rule of the
judiciary ... and that it guarantees persons on trial that judges
will apply the law inpartially”;

2. “that the essential condition for the inpartiality of the
exam ning magi strate is his total independence vis-a-vis the
parties, such that he cannot lay hinmself open to any suspicion
of partiality in the investigation of facts, whether for the
prosecution or the defence”

3. “that it is clear froma conparison of article 828 of the Judicial
Code, which lists the causes of objection, and article 542 of the
Crimnal Investigation Code, which provides for transfer from one
court to another on grounds of bias, that an exam ning nagistrate
who has been entertained by one of the parties at the latter's
expense, who has accepted gifts fromhimor has thus shown
synpathy towards that party, may consequently not continue to
i nvestigate his case without giving rise to doubts in the mnds
of other parties, particularly the defendants, about his ability
to performhis functions objectively and inpartially.”

29. During the course of his mssion, the Special Rapporteur had an
opportunity to discuss this decison with the Procurator CGeneral, the President
of the Court of Cassation and Judge Connerotte hinself, as well as with other
judges and governnent officials. Based upon these discussions and all the

i nformati on avail able, the Special Rapporteur is convinced that the decision
to remove Judge Connerotte was in light of the highest traditions of the

i ndependence and, in particular, inpartiality of the judiciary. The Specia
Rapporteur found no evidence that there were any other ulterior motives for
this decision. Despite the imense public pressure to deci de otherw se, the
Court faithfully applied the Rule of Law and mai ntained the principles of the
pr of essi on.

30. While the public emptional outburst resulting in the unprecedented
street denonstration was understandabl e under the circunstances yet the
Speci al Rapporteur considers that the same public should have been advi sed
of the inportant principle, a threshold principle in an independent justice
system which the Court of Cassation upheld in its decision. The public
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shoul d have been further advised that the right to an independent and
inmpartial justice systemis the right of all consunmers of justice. It is not
the right or privilege of the judges and | awers. They, the public, should
therefore safeguard this right at all cost for their own interest.

31. The Rule of Law dictates that there are times courts have to make
unpopul ar deci sions which may not find favour with the public. There will be
anarchy if judicial decisions are tailored to neet the demands of street
denonstrations.

32. The Speci al Rapporteur regrets that the Government, the nmedia and even
the organi zed Bar Association failed to address the public on this issue. The
al | egati ons agai nst the Court of Cassation am dst public enotion, in the view
of the Special Rapporteur, were not justified.

I NTERI M CONCLUSI ONS AND RECOMVENDATI ONS

33. The events over the past two years in Belgiumdenonstrate that there

is acrisis of public confidence in the adm nistration of justice in that
country. The Special Rapporteur considers that the root cause of the
deficiencies in the systemis the neglect of the judicial system by successive
Governnments. The reform process under way should restore public confidence in
the adm ni stration of justice but the process nust ensure that independence
and inmpartiality are not sacrificed for short-termpolitical gains. The
judicial systemshould not only be independent and inpartial but nust be

seen to be so. Hence the nechanisns for the appointnments, pronotions and

di sci pline of magistrates nust not only be independent but nust be seen to be
so. Equally any nmechanismto supervise the judiciary should be i ndependent
and seen to be so. To nmeet this requirenent, the composition of these

mechani sms shoul d have a majority of mmgistrates appointed or el ected anpng

t hemsel ves. Judicial accountability should not |ead to an erosion of judicia
i ndependence.

34. As the Special Rapporteur noted above, the ongoing nature of the process
makes it difficult for himto draw final conclusions and to make specific
recommendations at this tinme. Accordingly, he will continue to nonitor the
devel opnents and maintain the current dialogue with the Governnent and ot her
concerned groups in an effort to ensure that the independence and inpartiality
of the judiciary is fully guaranteed. The Special Rapporteur will submt a
further report to the next session of the Comr ssion



