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| nt roduction

1. The Comm ssion on Human Rights, in paragraph 9 (b) of its

resol ution 1997/78, requested its open-ended inter-sessional working group on
a draft optional protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography to neet for a
period of two weeks, or less if possible, prior to the fifty-fourth session of
t he Conmi ssion to pursue its mandate in order to finalize the draft optiona
protocol before the tenth anniversary of the Convention on the Rights of the
Chi | d.

2. The Econom ¢ and Social Council, in its decision 1997/281, authorized
the working group to neet for a period of two weeks prior to the
fifty-fourth session of the Conm ssion

.  ORGAN ZATI ON OF THE SESSI ON

A. Opening and duration of the session

3. The session of the working group was opened by a representative of the
H gh Comm ssioner for Human Rights, who nade a statement. During the session
from19 to 30 January 1998, the working group held seven neetings in plenary,
on 19, 21, 28 and 30 January and 19 March 1998.

B. Election of the Chairnman-Rapporteur

4, At its first neeting, on 19 January 1998, the working group re-elected
M. lvan Mra Godoy (Cuba) Chairman-Rapporteur. At its 7th nmeeting, on

19 March 1998, M's. Laura Dupuy (Uruguay) was designated to replace the

Chai rman for the purpose of the adoption of the report.

C. Ogani zation of work

5. At the first neeting, on 19 January 1998, the Chairman-Rapporteur
recalled that all opinions on the draft optional protocol had al ready been
expressed by the participants at previous sessions of the working group. The
reports on their first to third session (E/ CN.4/1995/95, E/ CN. 4/1996/101 and
E/ CN. 4/ 1997/ 97) submitted at the Comm ssion on Human Ri ghts reflect these

vi ews expressed by the del egations. He therefore proposed that, in order to
save time and to be able to favourably respond to the request of the

Commi ssi on on Human Rights to conclude the drafting of the protocol before the
tenth anniversary of the Convention on the Rights of the Child, the working
group should avoi d reopeni ng a general debate and should concentrate on
drafting issues.

6. The Chai r man- Rapporteur then proposed that the work be conducted in an
informal drafting group and that consideration should first be given to the
second part of the annex that refers to the texts which could not be

consi dered at previous sessions due to lack of tine. He also stated that, if
the working group agreed, some plenary neetings would be held to allow the
participants to express their opinions on the texts discussed during the
nmeetings of the informal drafting group
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D. Participation

7. The representatives of the followi ng States nenbers of the Conmi ssion
attended the nmeetings of the working group, which were open to all menbers of
the Comm ssion: Argentina, Austria, Bangladesh, Brazil, Canada, Chile, China,
Cuba, Czech Republic, Denmark, ElI Salvador, France, Gernmany, Guatemala, India,
I ndonesia, Italy, Japan, Mal aysia, Mexico, Mrocco, Pakistan, Peru

Phi | i ppi nes, Pol and, Russi an Federation, South Africa, Sri Lanka, Sudan
Ukr ai ne, United Kingdom of Great Britain and Northern Ireland, United States
of Anerica and Uruguay.

8. The foll owi ng States non-nenbers of the Comm ssion were represented by
observers: Australia, Belgium Col onbia, Costa Rica, Dom nican Republic,
Egypt, Estonia, Ethiopia, Finland, Iran (Islamc Republic of), Netherlands,
New Zeal and, Nigeria, Norway, Portugal, Romania, Slovakia, Sweden, Syrian Arab
Republ i ¢ and Turkey.

9. The foll owi ng non-nmenber States of the United Nations were al so
represented by observers: Holy See and Switzerl and.

10. The foll owi ng United Nations body was represented by an observer:
United Nations Children's Fund.

11. The foll owi ng specialized agency was represented by an observer:
I nternational Labour Organization

12. The foll ow ng intergovernnental organization was represented by an
observer: European Conm ssion (European Union).

13. The International Federation of Red Cross and Red Crescent Societies was
represented by an observer.

14. The foll owi ng non-governnental organizations in consultative status with
the Econom ¢ and Social Council were represented by observers at the neetings:
I nternational Council of Wnen, Coalition Against Trafficking in Wrnen,

Def ence for Children International, International Federation of Human Ri ghts
Leagues and International Service for Human Ri ghts.

15. The foll owi ng other non-governmental organization was represented by an
observer: International |nner Weel

E. Docunentation

16. The working group had before it the follow ng docunents:
E/ CN. 4/ 1998/ WG. 14/ 1 Provi si onal agenda
E/ CN. 4/ 1998/ WG. 14/ 2 Conments on the report of the working

and Add. 1 group - Note of the Secretary-Genera
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E/ CN. 4/ 1997/ 97 Report of the working group on its
third session - Question of a draft
optional protocol to the Convention on
Ri ghts of the Child on the sale of
children, child prostitution and child
por nogr aphy, as well as basic nmeasures
needed for their eradication

E/ CN. 4/ 1997/ 95 Report of the Special Rapporteur on the
sale of children, child prostitution
and child pornography,

Ms. Oelia Cal cetas-Santos

E/ CN. 4/ Sub. 2/ 1997/ 11 Report of the Secretary-General on the
i mpl enentati on of the Programe of
Action for the Prevention of the Sale
of Children, Child Prostitution and
Chi | d Pornography, subnmitted pursuant
to Sub- Conmi ssion resolution 1996/12

A/ 51/ 385 Letter dated 19 Septenber 1996 fromthe
Per manent Representative of Sweden to
the United Nations addressed to the
Secretary-Ceneral - Annex - Declaration
and Agenda for action adopted by the
Congress agai nst Comerci al Sexua
Expl oitation of Children, Stockhol m
from27 to 31 August 1996.

[1. DI SCUSSI ON ON THE DRAFT OPTI ONAL PROTOCCOL

17. In accordance with the proposal made by the Chairman- Rapporteur at
the first plenary neeting, and after having held an informal drafting group
the working group held a general debate in plenary nmeetings on

21 and 28 January 1998 to enabl e del egations to present their views and

opi nions on the specific provisions discussed in the drafting group. The
present chapter reflects the opinions expressed by sone del egati ons on the
text of the articles of the draft protocol which were considered in the
drafting group.

18. During the discussion, it was clearly recalled that all States reserve
the right to reconsider any issue of the draft optional protocol

19. The observer for the International Labour Organization (ILO expressed
the Organi zation’s continuing interest in discussions of the draft optiona
protocol given that its mandate covered certain aspects of child I abour
related to the sale of children, child prostitution and child pornography.
She enphasi zed that |1LO conventions and recommendati ons on child | abour
covered any formof work performed by a child, including forced | abour or
where there was no formal enploynent relationship, such as in the cases of
child prostitution and child pornography. She also reaffirmed the ai mof the
organi zation to adopt in June 1999 new i nternational |abour instrunents with
new st andards focused upon addressing the exploitation of children, including
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the use of children in conditions of forced | abour or slavery, their
enpl oynent i n dangerous and hazardous work, as well as the sexual exploitation
of children for commercial purposes.

20. I LO had prepared a set of proposed concl usions, based on the replies
recei ved by menber Governments, to a questionnaire on the contents of the new
i nstruments. These proposed conclusions were as follows: a State which
ratified the future convention would be required to take neasures to secure
the i medi ate suppression of all extreme fornms of child | abour, including “the
use, engagenent or offering of a child for prostitution, production of

por nogr aphy or pornographi c performances”. The ratifying State should al so
take all necessary neasures to ensure effective enforcement of the convention
“including the provision and application of crimnal penalties”. A report on
the proposed concl usi ons woul d be published shortly. In conclusion, the
observer enphasized that 1LO was particularly interested in the outconme of the
wor ki ng group’s work on definitions: these definitions should in fact conform
fully to those contained in other international instruments.

21. The observer for the United Nations Children’s Fund (UNI CEF) rem nded

t he worki ng group of the deep concern of the international conmunity about
sexual exploitation and related issues, including contenporary formnms of
slavery with specific reference to children; she hoped that the fiftieth

anni versary of the adoption of the Universal Declaration of Human Ri ghts woul d
gi ve renewed inpetus to the protection of the human rights of children

22. Enphasi zi ng that the Convention on the Rights of the Child was an
essential reference on these matters, the observer for UN CEF highlighted
several points that were felt to be of particular concern. These points were:
firstly, that new provisions to be incorporated in the optional protoco

shoul d strengthen and conpl ement the Convention on the Rights of the Child,
and not reaffirmexisting standards or underm ne them Secondly, the best
interests of the child should always be the primary consideration, and efforts
shoul d be ained at preventing vul nerable groups of children from becom ng the
nmost common victins of such practices; it was inportant to acknow edge t hat
gender discrimnation could place girls at greater risk of sexua

exploitation, and to recognize their specific needs for rehabilitation
Thirdly, child prostitution and pornography were contenporary fornms of slavery
and the child had a right to protection, in the various forns it could take.
Chil dren shoul d be seen as victins and the priority issue was to ensure that
crimnal sanctions were established to punish individuals and organizations
whi ch i nduced, coerced or used children for any form of sexual exploitation

In addition, adequate programmes ensuring recovery and rehabilitation of the
child, as well as conpensation neasures should be pronoted. Furthernore, the
observer for UNI CEF stressed the need for national |egislation to incorporate
a provision on the extraterritoriality of these offences.

A. Chapter Il: Definitions

23. The worki ng group exam ned the chapter of the draft optional protoco
dealing with the definitions which the informal drafting group could accept.
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24. Despite divergent opinions regarding the focus and the scope of the
optional protocol, all participants agreed on the urgent need for action to
address the questions raised in the draft text. They also insisted on the
necessity of having a finalized draft as soon as possible.

25. Some participants felt that the working group was not maki ng enough
progress and that differences on definitions could not yet be overcone. They
expressed their concern with regard to a further delay in the adoption of the
draft optional protocol

26. However, other participants expressed their appreciation of the positive
evol ution of the negotiations and noted with satisfaction that the del egations
which had initially been opposed to having definitions in the text of the
protocol were reconsidering their position and were actively participating in
the drafting of these definitions.

1. Sal e of children

27. Wth regard to the definition of the sale of children, the
representative of Germany expressed his support for the Dutch proposal as
contained in the report of the working group on its third session
(E/CN. 4/ 1997/ 97, annex, Part 1, chapter Il [Article 1 ... ]) which left the
responsibility for the definition of sale of children, child prostitution and
child pornography to States parties and because the proposal was nore
generic. ' This was supported by the representative of Japan and the observer
for New Zealand. 1In that regard, the observer for the Netherlands w shed to
include in the annex to the present report, as a footnote, the alternative
proposal of the definition already submtted by her delegation; this
definition could be used as an alternative if no consensus were to be reached
on the chapter of the draft optional protocol on definitions. However, as

ot her del egations were in favour of including a definition in the optiona
protocol, the representative of Germany expressed his del egation’ s preference
for the second option for the definition of the sale of children (see the
annex to the present report), as a basis for future work. This position was
supported by the observer for New Zeal and.

28. The representative of Japan proposed that the definition of sale of
children should focus on the sale of children for the purpose of sexua
exploitation and said that his del egation would rather work on the basis of
the second option for the definition of the sale of children. This position
was shared by the del egations of Australia, Belgium Canada, Finland, France,
Italy, the Netherlands, Switzerland and the United States of Anmerica.

29. The above-nenti oned del egati ons were of the view that a definition with
alimted scope would help themto reach a consensus text nore rapidly and
woul d result in an instrument with conmon m ni nrum st andar ds.

30. The observer for Australia outlined the reasons for supporting a
narrower scope for the protocol. Wile acknow edging the seriousness of the

The text of the Dutch proposal is also reproduced in the annex to the
present report as [Article 1 ...] under Part 1, chapter 11I.
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sal e of children for non-sexual forns of exploitation (for exanple, for
comercial intercountry adoption or for non-sexual forms of exploitative child
| abour), the observer indicated that many of these issues had been or were
currently being addressed in other international instrunents or fora within
the United Nations system these included the International Labour

Organi zation and the World Health Organi zation. The observer therefore
suggested that el aboration of the proposed instrument should be carefully
targeted to address the present gap in international standards regarding
sexual exploitation of children, thereby ensuring that the protocol was
capabl e of being effectively inplemented. In supporting a narrower scope for
the protocol, the observer for Australia was not suggesting that other formns
of sale were legitimate; in fact, no sale of a child was legitimte. The

del egati ons of Canada, France, Italy, Japan, the Netherlands and New Zeal and
concurred with this reasoning.

31. The representative of Italy recalled that the question of the exact
mandat e of the working group and the scope of the optional protocol was not
yet solved and that it should be carried out as a priority.

32. The representative of France, although supportive of the second option
for the definition of the sale of children, expressed his reservation with
regard to defining sale as “buying and selling” and was of the opinion that a
better wording could be found. He would prefer the wording used in the first
version which referred to “any kind of transaction or illicit transfer”. His
concerns were supported by the del egati ons of Australia, Switzerland and the
United States of Anerica.

33. The representative of the Russian Federation wi shed to draw the
attention of the working group to the danger of limting the definition of the
sale of children to sexual exploitation and to the fact that, given that
articles 34 and 35 of the Convention on the R ghts of the Child had been used
as a basis for the relevant provisions of the optional protocol, article 35
was not limted in any way to sexual exploitation of children. He also
recall ed that the mandate of the working group did not limt the concept of
the sale of children. This position was supported by the del egati ons of
Argentina, Chile, Colonmbia, Costa Rica, Cuba, Guatemala and Uruguay. The
observer for Costa Rica joined the large group of countries which supported
the idea that, to ensure effective |egal protection of children, the
definition of the sale of children should include the words “for any purpose
or in any fornf. He also considered it to be of the utnpbst inportance that

t he protocol should contain a definition, inter alia, of sex tourism

34. The representative of Mexico underlined the conplexity of the task of

t he working group and insisted on the need to focus on the mandate of the
group because its work shoul d be guided by the principle of the best interest
of the child. She therefore proposed, as a basis for future work, a
definition which read as follows: “Sale of children neans any kind of
transaction where the child is the object, regardless of the formit takes and
whet her any conpensation is involved, for [the purpose of sexual exploitation]
[ what ever purpose]”.
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35. The observer for Switzerland thought that this definition could serve as
a good working basis for reaching a conmprom se wordi ng on the sale of children
at the next neeting of the working group

36. The representatives of Argentina, Chile, Cuba, El Salvador, CGuatenal a
and Uruguay and the observers for Col ombia, Costa Rica and Egypt al so recalled
that article 35 of the Convention on the Rights of the Child nust be used as
the basis for the provisions of the optional protocol. They all expressed the
need for the optional protocol to address and to crimnalize all acts aimng
at the violation of the rights of the child. The definition of the sale of
children should, therefore, be as conprehensive and wi de as possi ble. They
expressed their preference for the first alternative of the definition of the
sale of children as the basis for negotiation at the next session of the
wor ki ng group. The representative of Uruguay was of the view that the
definition of the sale of children should also include the question of the
person havi ng any custody or control over a child. The observer for Col onmbia
enphasi zed the i nappropriateness of limting the definition of the sale of
children to one purpose or object, not only for the | egal reasons given, but

al so because of the negative nessage that would be sent to the internationa
comunity about the real will to safeguard children against these practices.

37. The observer for the Syrian Arab Republic insisted on the need for the
protocol to have a clear and concise definition. She then proposed a text
which read: *“Sale of children nmeans the act which seeks to make the child or

any organ or part of the child s body the object of a comercial transaction
for any purpose or any fornf

38. The representative of China expressed the need for a broad definition of
the sale of children which should also include the questions of trafficking
and abduction. He was supported by the representatives of Cuba and Uruguay;
the former also wished to include the issues of econom c exploitation, organ
transpl ant and illegal adoptions. The representative of China was in favour
of an optional protocol which would reinforce existing nmechani snms and provi de
better protection to children victims of such practices. He also stated that
the tinme-frane for the adoption of this protocol and the harnonization of

nati onal |egislation should not be used as a pretext to limt the scope of the
optional protocol

39. The representative of Uruguay felt that the optional protocol should be
used in conjunction with other international instruments and nechani sns
dealing with the protection of children. By way of exanple, she referred to
t he Hague Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption which, in her opinion, exclusively addressed

i nternati onal adoptions wi thout particular focus on illegal adoptions. The
optional protocol, by addressing the question of illegal adoptions, could
therefore conpl enent the Hague Convention. She was supported by the

del egations of Chile, China and Guatemal a.

40. The representatives of CGuatemal a and Uruguay, supported by the
representative of Argentina, wished to include in the present report a sunmary
of the comments that the Special Rapporteur on the sale of children, child
prostitution and child pornography had made to the informal drafting group

As such statenents had been nmade in informal neetings, a decision was taken by
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the Chairman not to include any reference to her interventions. Interested
del egations coul d al ways consult the various reports submtted by the Specia
Rapporteur to both the Comm ssion on Human Ri ghts and the General Assenbly.

2. Child prostitution

41. Wth regard to the definition of child prostitution, the observer for
the Syrian Arab Republic proposed the following definition: “Child
prostitution neans engaging in any unlawful sexual acts with a child, or
inciting, or rendering such acts attractive to the child”. Wth regard to the
definition contained in the annex, she al so suggested the del etion of the
square brackets around the word “unlawful” and that the words "sexua

services” be replaced by the words “sexual activities” in accordance with the
Convention on the Rights of the Child.

42. The representative of Chile proposed the deletion of the word

“unl awful ”, as any sexual service of a child could not be |awful. He was
supported by Argentina, Brazil, Canada, China, Costa Rica, Cuba, Egypt,
Guatemal a, ltaly, the Islamc Republic of Iran and Uruguay. The
representative of Uruguay recalled that the reference to the national law, in
cases where the age of sexual consent was | ess than 18 years, would pose a
probl em when persons under 18 engaged in prostitution or pornography.

However, the observer for Norway preferred to keep the word in square brackets
in order to be consistent with the national |egislation of her country. She
was supported by the representatives of France and Gernmany. The
representative of Chile also expressed his preference, in respect of the
Spani sh translation, for the word “conpensation” (retribucién) instead of
“benefit” (beneficio). This opinion was shared by the del egati ons of

Costa Rica and Guatemal a. He suggested the deletion of the square brackets
around the phrase “including in the context of child sex tourisnm. This was
supported by the del egations of Argentina, Brazil, France, the Islamc
Republic of Iran and Switzerl and.

43. The observer for New Zeal and, supported by the representative of

CGuat enmal a, suggested deleting the words “induci ng” and “coercing”. Her

del egation did not have a strong feeling with regard to the word “unl awful”
and proposed, in the interest of consensus, to use the wording based on the
text of article 35 (a) of the Convention which referred to “unl awful sexua
activity”. She was supported by the representatives of France and Gernany.
The observer for Switzerland, while preferring the deletion of the word

“unl awful ” when referring to sexual services of a child, joined the consensus
for the wording based on article 35 (a) of the Convention

44, The representative of the United Ki ngdom expressed his del egation’s
preference for the words “sexual services”; however, he was ready to join the
consensus on the wordi ng based on article 35 (a) of the Convention. The
representative of Cuba expressed the wi sh of her delegation to include in the
definition the word “activities”.

45, The representative of Japan expressed concern about the | ack of
clarity of words such as “facilitating” and “sexual services”. The observer
for Switzerland underlined the need to harnonize chapters Il (Definitions)
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and IV (Penalization) to avoid repetition. 1In this connection he proposed
deleting the word “facilitating”, which already appeared in chapter 1V.

46. The representative of the United States of America al so expressed
concern about the words “inducing”, “coercing” and “facilitating” given that
the related crimnal acts were covered by chapter V. The representative of
Italy was not in favour of putting into square brackets the words “obtaining”
and “procuring” on which an agreenent had been reached at the previous session
of the working group

47. Wth regard to the issue of child sex tourism the representative of the
United States of Anmerica drew the attention of the working group to the
redundancy of the phrase “by a person, whether inside or outside that person’s
country of residence” and the phrase “including in the context of child sex

tourisnf. He suggested the deletion of the former for the sake of
consistency. His view was shared by the representatives of Canada, France and
Japan. It was agreed to put both phrases into square brackets for further

consi deration at the next session.

3. Child pornography

48. The wor ki ng group considered a text proposed jointly by the del egations
of Australia and Portugal. All delegations accepted using this text as a
basis for their future discussions and to include it in the annex to the
present report.

49. The representative of Italy proposed the deletion of the words “for the
pur poses of commercialization/trading, dissem nation or other illicit purpose”
and, in the absence of a consensus, to put them between square brackets.
“Production” and “possessi on” should be considered illicit because of the
intrinsically illicit nature of the material, irrespective of any specific
purpose. She was supported by the representatives of Argentina and E

Sal vador and by the observer for Switzerland. The representative of Chile
expressed his concern with regard to the fact that the current definition did
not cover the issue of possession of material. The representative of Canada
suggested placing “or other illicit purpose” between square brackets, as a
basis for future discussion of the need to address sinple possession

50. The observer for the Syrian Arab Republic proposed inserting after the
wor ds “sexual purpose”, the phrase “inter alia, encouraging child
prostitution, child pornography and child sex tourisnm. The representative of
Cuba suggested replacing the Syrian text with “including in the context of
child sex tourisnf. The representatives of Argentina, Chile and the United
States of America, while agreeing on the need to cover international aspects
of the practices condemmed by the draft optional protocol such as child sex
tourism expressed their reservation to the fornul ati on as proposed by the
observer for the Syrian Arab Republic and anended by the representative of
Cuba.

51. The representative of the United States of Anmerica, supported by the
representative of Japan, proposed inserting between “sexual activity, or any”
and “representation” the word “illicit”. The representative of Chile objected

to that proposal
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52. The representative of Japan drew the attention of the working group to
the inportance for his delegation of limting child pornography to visua

por nography and also requiring that a real child existed. Followi ng a
guestion fromthe representative of Germany, the view that the expression
“depi cted as engaged in” as used in the definition was not meant to cover
forms of virtual pornography was wi dely supported. The representative of

Chi na expressed his concern, as child pornography was not limted to
materials, that the current definition was too narrow and woul d need further
st udy.

4., Child sex tourism

53. The representative of Italy expressed her satisfaction that a consensus
had been reached with regard to the issue of child sex tourism In inform
meetings, it was decided that the international aspects of the practices
condemmed by the draft optional protocol, such as child sex tourism would be
covered in the definitions of child prostitution and child pornography, the
preambul ar part and the chapter on penalization, pending a final decision on
definitions. No agreenent was reached on the manner in which this should be
done.

54, The representative of Brazil, supported by the observer for the Syrian
Arab Republic, requested that the text of the draft definition of child sex
tourismas included in the annex to the working group’ s previous report
(E/CN. 4/ 1997/ 97) be nentioned in the present report pending final approval of
the article on definitions. The text read as follows: “Child sex tourism
means tourismorgani zed with the intention to facilitate or effect [directly
or indirectly] [the sale of children,] [child pornography], child prostitution
or [any unl awful sexual practices]”.

B. Chapter 1V: Penalization of offenders and
protection of [children] [child victins]

1. Penalization and prosecution

55. Wth regard to the first paragraph of the chapter, the observer for
Col onmbi a proposed replacing the word “activities” with “acts”, since the
phrase woul d otherwi se inply that such conduct was puni shabl e only when
carried out in a systematic and repeated manner; that would be at variance
with |l egal procedure and prevent an isolated act from being penalized. He
further proposed including the words “related crimnal acts” in the first

cl ause of the paragraph to make an all-inclusive reference to any acts which
m ght contribute to or be intimtely connected with the practices condemed in
the protocol. He was supported by the representatives of Cuba and China and
the observer for Costa Rica; the latter also proposed replacing “activities”
with “acts”. The representative of China expressed his support for that

pr oposal

56. The observer for Egypt proposed that related crimnal acts should beconme

an aggravating circunstance if they were commtted in order to facilitate an
of fence nmentioned in the protocol

57. The representative of Canada suggested that the optional protocol should
use the wording of pertinent international instrunments such as articles 4
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and 5 of the Convention against Torture. She was supported by the
representatives of Argentina, France and Italy and by the observers for
Australia and Switzerl and.

58. The representative of Argentina, basing hinmself on the text of a nunber
of international conventions, was of the opinion that the optional protoco
should refer to elenments of crimnalization such as incitenent, attenpt,
participation and attenpts to comrit offences. Hi s opinion was shared by the
representatives of Canada, France, Italy and Uruguay and the observer for
Swit zer | and.

59. The representative of China expressed his concern regarding the words
“use of a child” and “knowing facilitation”. He felt that would require
further consideration and in-depth discussion at future sessions.

60. Wth regard to paragraph 1 bis, the representative of France and the
observers for Australia and Portugal insisted on the inportance of maintaining
a reference to the liability of |egal persons. They proposed keeping this

paragraph in the annex of the present report. |In that regard, the
representative of France suggested that the text could read: “States Parties
undertake, insofar as their internal |law provides for the crimnal liability

of |l egal persons, to prosecute the above-nentioned acts when they are
commtted by | egal persons”.

61. Wth regard to the paragraph dealing with the protection of child
victinms, the representative of Uruguay, supported by the Islam c Republic of
Iran and Italy, expressed her doubts as to whether this paragraph should be
i ncl uded under the section on protection of children. A decision could be
taken after having drafted the whole of chapter [V.

62. The representatives of Argentina and Chile agreed that children victins
of such practices should be protected and not be held responsible. However, a
child who was not the object of exploitation or abuse, but who exploited and
abused other children should be treated in consequence, according to the
crimnal responsibility established by the | aws of each State. The
representative of Argentina al so proposed exenpting from penalty parents who
sold a child thinking that the child would be treated as an own child with no
other illicit purpose, provided they cooperated with the justice systemin
clarifying the facts of the sale. The observer for Egypt was of the view that
this issue should be discussed under the section dealing with protection and
not the section on penalization. Mention was nmade of children who were

t hensel ves abusing other children and who shoul d therefore be considered and
treated as of fenders subject to applicable rules of crimnal responsibilities.

63. The observer for the Islamic Republic of Iran stated that it would not
be fair to pass judgenment on the responsibility of children victinms of the
practi ces condemmed in the optional protocol unless inportant el enents,

inter alia, the culpability of the child victim the definition of victinms and
the age of responsibility of a child, were clarified and defined. He also
suggested that nmention should be nade of the | egal systemof the State.

64. The representative of Italy recalled the comm tment nade by States at
the Stockhol m Congress, i.e. not to hold liable children involved in sexua
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expl oi tati ons who shoul d be considered as the victins of such practices. The
representatives of Cuba and Mexico insisted on the inportance of adequately
protecting children victinms and stressed that the guiding principle of the
optional protocol should be the best interest of the child. The observer for
Australia, supported by the observer for New Zeal and, encouraged the working
group to continue to work in that direction in order to better protect
children victinms of sexual exploitation fromany penalty for that

exploitation. She also proposed replacing the wording “child victini with the
expression “children used in the practices condemmed in the present protocol”

65. The representative of Chile proposed deleting the phrase “subject to the
| egal systemof the State”. He was supported by the representatives of Canada
and CGermany and the observers for Australia, Norway and Switzerl and.

66. The observers for Egypt, the Islam c Republic of Iran and the Syrian
Arab Republic proposed to keep the phrase “subject to the | egal system of the
State” without square brackets.

67. The representative of Canada and the observer for Switzerland were of
the opinion that the word “ensure” should be reconsidered in the context of
this paragraph. The observer for Switzerland was of the view that a new, nore
flexible fornulation would permt the deletion of the words “subject to the

| egal system of the State”, which voided the international obligation of al
content.

68. Wth regard to paragraph 2, the observer for the Islamc Republic of
Iran expressed his reservation with regard to the possible inplications of
the inplenentation of extraterritorial jurisdiction and of “the double
crimnality rule”. He was of the opinion that the matter woul d need further
consi derati on.

69. Wth regard to subparagraph (b) of paragraph 2, the representative of
the United Kingdom expressed his support for the anmendnent proposed by the
observer for the Netherlands. The amendment, as nentioned in footnote 3 of
the annex to the present report, stressed the need to take into account “the
double crimnality rule”. Although his del egation had sone concerns with
regard to subparagraph (c), he would not oppose a consensus.

70. The representatives of China and France and the observers for the
Islami c Republic of Iran, the Syrian Arab Republic and Switzerl and objected to
the inclusion of “the double crimnality rule” in the optional protocol

71. The representative of China expressed a reservation regarding the
anmendnent made by the observer for Norway, also included in footnote 3 of the
annex. He suggested using the wording of article 5 (2) and (3) of the
Convention against Torture. This view was supported by the representatives of
Cuba and Italy and the observers for the Islamc Republic of Iran and

Switzerl and. The observer for Australia expressed his support for the

i nclusion of the wording of article 5 (2) and that further consideration
shoul d be given to the wording of article 5 (3).



E/ CN. 4/ 1998/ 103
page 15

C. Chapter VI: Prevention, assistance and conpensati on

72. The Chai r man- Rapporteur suggested, for the sake of consistency, to use a
standard phrase to refer to “sale of children, child prostitution and child
por nography”. It should read as follows: “practices condemmed in the present
protocol”. There was general agreement to standardi ze this terminology. Wth
regard to the three paragraphs contained in chapter VI, the working group
considered the followi ng summi ng-up by the Chairman- Rapporteur

(1) States parties shall adopt or strengthen, and inplenent rel evant
| aws, social policies and programres, [including those addressing the
spiritual and noral needs,] to prevent the practices condemed in the
present protocol. Particular attention shall be given to protect
children who are especially vulnerable to these practices [, and the

i nternati onal cooperation, whenever required, to prevent them.

(2) States parties shall take all feasible nmeasures with the aim of
ensuring all appropriate assistance to victinms of practices condemed in
the present protocol, as well as their full social reintegration, and
their full physical and psychol ogi cal recovery [these shall, inter alia,
consi st of medical, social, [econom c] and | egal assistance].

(3) States parties shall ensure that all child victinms of the
practi ces condemmed in the present protocol have access to adequate
procedures to seek, wi thout discrimnation, conmpensation for danmages
fromthose legally responsible.

73. The observer for Col onmbi a expressed concern about the word “inpl enment”

in paragraph (1) of the Chairman-Rapporteur's recapitulation as the

transl ation into Spanish m ght not confer the sane meaning. The

representative of the Russian Federation preferred keeping the word

“i npl ement” between square brackets.

74. The representative of Canada proposed the deletion, in paragraph (1), of
the phrase “spiritual and noral needs” which had been proposed by the observer
for the Islamic Republic of Iran. This view was supported by the del egations
of Australia, Chile, Colonbia, France, Germany, the Netherlands, New Zeal and,

Switzerland and the United States of America.

75. The observer for Nigeria expressed a preference for keeping “spiritua
and noral needs”. The delegation of the Islanm c Republic of Iran stressed the
need to keep such a reference, but was ready to accept another wording.

76. The del egati on of Canada, supported by Australia, Italy, France, the

Net her | ands, New Zeal and and the United States of Anmerica, said that reference
to “international cooperation” towards the end of paragraph (1) should be
deleted, as it would be considered in chapter V. The Australian del egation
added that alternatively, it could remain in square brackets, on the
understanding that it would be revisited once chapter Vis finalized. The
representative of China and the observer for Egypt disagreed and proposed to
keep the last part of this paragraph within square brackets. This position
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was shared by the del egations of Brazil, Costa Rica, the Russian Federation
and Uruguay. The observers for Nigeria and the Syrian Arab Republic proposed
to keep this phrase w thout square brackets.

77. Wth regard to paragraph (2), the representative of Canada proposed the
deletion of the reference to “econom c” assistance, because he believed that

it was covered by the term“social”. This was supported by the del egati ons of
Australia, Chile, France and the Netherlands. Although she woul d have
preferred the word “econom c” to be retained, the representative of Cuba, wth
a view to achieving a consensus, interpreted such assistance as being included
Wit hin social assistance and accepted that understandi ng.

78. The representative of China, supported by the observers for Egypt and
the Syrian Arab Republic, considered it inportant to retain the reference to
“econom c” assistance. The observer for Nigeria proposed the deletion of the
square brackets around the word “econonic” while the del egation of France
preferred to retain them

79. The representative of Uruguay proposed to use the word “coul d” instead
of “shall” at the end of paragraph (2); her position was shared by the
del egation of the United States of America.

80. The Chai r man- Rapporteur, along with the del egati ons of Peru and the
Russi an Federation, proposed to delete the final sentence of paragraph (2).
In opposition to this, the observer for the Islanm c Republic of Iran proposed
to retain the square brackets around the | ast sentence.

81. Sone del egations then expressed their views on certain specific wordings
and a di scussi on subsequently took place. The representative of China
suggested, for the sake of consistency, to use the same wording in the whole
par agr aph, either “practices” or “offences”. The representative of the United
States of America stated that his del egati on would not object to using those
wor di ngs; however, he would prefer to have themw thin square brackets. H s
views were supported by the del egations of the Netherlands and New Zeal and.

82. Fol Il owi ng i nformal suggesti ons made by sonme representatives, the
observer for Col ombi a expressed concern about using the phrase “forms of
exploitation”, and the representative of Chile was of the same opinion
regarding the word “offences”. The observer for Argentina suggested to
repl ace “practices” with “offences”.

83. Wth regard to paragraph (3), the representative of Canada proposed
repl acing “responsible” with “liable” as this would constitute nore
appropriate legal term nology. This opinion was supported by the del egations
of Argentina, Cuba, Egypt, Germany, the Netherlands, Nigeria and the

United States of Anmerica. The observer for New Zeal and preferred to pl ace
the word “liable” within square brackets.

84. The representative of Argentina, supported by the del egati ons of Egypt
and Italy, proposed to have the words “w thout discrimnation” follow “to seek
conpensation”. The del egations of the Netherlands and the Russian Federation
preferred to see the phrase “w thout discrimnation” either in the preamnble or
in a separate article.
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85. The observer for Colonmbia felt that reference to the word “damages” was
unnecessary, but would rather use the standard phrasing as agreed by the
wor ki ng group. The representative of Chile expressed reservations over the
use of the word “danmages”.

D. Chapter VII: Information, education and participation

86. The Chai r man- Rapporteur drew the attention of the working group to two
amendnents made by the observer for the Islamc Republic of Iran to the

rel evant paragraph % one proposal was to add after “through information” the
words “by all means, including nmass nedia”; the other anmendnent was to add
“preventive neasures and” before the words “harnful effects”. Those
anmendnents shoul d appear within square brackets.

87. The representative of the Russian Federation suggested adding the
following text at the end of the paragraph: “Wthout prejudice to the freedom
of expression, States Parties shall encourage the responsible participation of
the mass media in the achi evenent of the objectives stated above”; this text
shoul d be considered at the next session of the working group

88. If reference was to be nmade to the nmass nedia in this paragraph, the
representative of the United States of Anmerica and the observer for
New Zeal and expressed a willingness to consider the proposal nmade by the

Russi an del egation. They felt that the amendnents read out by the Chairman
and to be included between square brackets were not appropriate. The
representative of Uruguay preferred to have a text w thout square brackets.

89. The representative of China stated that the mass nmedia had an inportant
role to play in the information and educati on of the public, in particular of
children. He was supported by the observers for the Islam c Republic of Iran
and the Syrian Arab Republic. The forner recalled that his del egation had
accepted to elimnate the two paragraphs it had proposed (see E/CN. 4/1997/97,
annex, chapter VII, “Article A" and “Article B”) on the understandi ng that due
menti on woul d be nade to the mass nedia and preventive neasures.

90. The observer for the Netherlands proposed noving the paragraph under

di scussion to chapter VI dealing with prevention, assistance and compensation
The representative of Canada suggested inserting it after paragraph 1. These
two proposals were supported by the representatives of France, lItaly and the
United States of Anmerica and the observer for New Zealand. It was therefore
deci ded that the paragraph woul d beconme a new paragraph 2 under chapter Vi
(see the annex of the present report).

91. The observer for the Syrian Arab Republic recalled that her del egation
had proposed to include in chapter VII the wording of articles 42 and 45 of
t he Convention on the Rights of the Child.

92. It was suggested and | ater decided that the inclusion of a text simlar
to article 42 would be considered under chapter VIII on other matters, and

2For the “rel evant paragraph” as anended see annex, chapter VI, paragraph
2. See al so paragraph 90 bel ow.
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that the role of specialized agencies and other United Nati ons organs as
referred to in article 45 of the Convention woul d be consi dered under
chapter V on international cooperation and coordi nation; these two topics
woul d be di scussed at the next session of the working group

I11. DEBATE ON THE WORKI NG METHODS OF THE WORKI NG GROUP

93. Many del egations felt the need to di scuss working nethods adopted by the
wor ki ng group which would permit timely finalization of the optional protocol

94. During the discussion on chapter Il on definitions and chapter IV on
penal i zation, many del egations felt that the chapters shoul d be considered
toget her to ensure harnoni zati on of the provisions.

95. The representative of Germany suggested that del egati ons should avoid

di scussing texts which were bracket-free unless individual delegations so

wi shed, and that paragraphs should be declared provisionally “cl osed” thereby
i ndi cati ng broad agreenent. He proposed to have a nore flexible Iist of
speakers which would allow for concentration on individual problenms of the
text. He was supported by the representatives of Canada, the United Ki ngdom
of Great Britain and Northern Ireland and the United States of Anerica and the
observer for Australia. He also advocated a nore flexible approach to the
work. His latter comment was supported by the observer for the Netherlands.

96. The observer for Sweden said that the respect of the rights of the child
was a cornerstone of her Governnment's human rights policy. She welconed al
efforts aimng at ending every form of sexual exploitation of children. In
order to nmake progress on the optional protocol, future negotiations should
focus on drafting articles of a concise and practical nature which, according
to the Swedi sh del egation, were outlined at the 1996 Stockhol m Congress. The
wor ki ng group should avoid including in the protocol articles that could
create confusion with regard to already existing international human rights
instruments, in particular the Convention on the R ghts of the Child. She
agreed with many other delegations that in order to fulfil the mandate of the
wor ki ng group, i.e. to draft an optional protocol before the year 2000, and
nor eover to have a protocol which States would be able to inplenent, a nore
focused and practical approach was required during the deliberations. She
supported the need to harnoni ze chapters Il and IV.

97. The observer for New Zeal and suggested that the chapters or articles of
the draft optional protocol should be put in order and renunbered nore

| ogically; she was supported by the representatives of Canada, France and the
Uni ted Ki ngdom and the observer for Australia. She was in favour of flexible
wor ki ng nmet hods. Advocating nore active participation of NGOs in the

di scussions, she regretted their absence at the present session. That opinion
was shared by the representatives of Canada, France, Italy, the Netherl ands,
and the United States of America and the observers for Australia, Egypt and
the Syrian Arab Republic. In that regard, the observer for the Syrian Arab
Republic drew attention to docunent E/CN. 4/1998/ WG 14/2 which contained a
written contribution to the work of the group submtted by NGOs: they invited
the working group to consider the issues of traffic in organs and child sex
tourism
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98. The observer for New Zeal and recommended that, if appropriate, the
Speci al Rapporteur on the sale of children, child prostitution and child
por nography coul d be asked to nmake a statenent during a formal neeting so that
her comments could be reflected in the report of the working group. That
opi nion was shared by the representative of Canada and the observer for Egypt.

99. In the view of the representative of Brazil, the working nmethods were
not responsible for any progress that had or had not been achieved during the
session. He was supported by the representatives of Argentina and Cuba; the
|atter al so added that if progress had not been achieved, it was because sone
countries wanted to linmt the scope of the protocol to sexual exploitation
Thi s opi nion was shared by the representative of Argentina. Wth regard to
the text between square brackets, the representative of Brazil recalled that
each del egation had the right to discuss any draft provision

100. The representative of Brazil also noted that until the final adoption of
the draft optional protocol as a whole, no section could be considered to be
adopted. In that regard, he was supported by the representatives of Chile,
Cuba and the observers for Australia, Egypt and the Syrian Arab Republic.

101. According to the representative of the United States, despite the
progress achieved at the |ast four sessions, various key issues renained
unsol ved, such as the scope of the future optional protocol and the
definitions. [Informal neetings should be used for such discussions.

102. The representative of Cuba was in favour of harnonizing

chapters Il and IV, but recalled that no agreenment had been reached on the way
i n which such harnonizati on woul d be achi eved. The Comm ssion on Human Ri ghts
shoul d clearly establish the mandate of the working group. States parties to
t he Convention on the Rights of the Child had an inportant role to play in the
i mpl enentation of that instrument in their national legislation and in the
drafting of the optional protocol which should strengthen existing standards.

103. The representative of Canada suggested that the working group should
adopt a work programme at the beginning of its next session which would all ow
enough tine to consider the different chapters.

104. The observer for the Netherlands expressed her disappointnent as to the
| ack of progress in the discussion; she recalled her subm ssion of an
alternative proposal for a definition of sale of children, child prostitution
and child pornography designed to overcome existing opposition. The
representative of the United Kingdom shared her di sappoi ntment.

105. The del egates of Col onbia, Costa Rica and Cuba expressed their
satisfaction with the worki ng nmethods of the Chairnman

106. The representative of the Russian Federation stated that his del egation
woul d prefer to adopt an additional protocol to the Convention on the Rights
of the Child rather than an optional protocol. The future protocol should
strengthen existing principles contained in articles 34 and 35 of the
Convention, and should therefore be an additional instrunent to the
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Convention. The Comm ssion on Human Ri ghts should take a decision in that
regard. The representative of Italy felt that such a proposal should be
considered with interest.

107. The observer for Egypt suggested that at the end of each session the
Chai r man- Rapporteur should make a general assessnent of the work of the
wor ki ng group giving a global picture of the progress nade and the renaining
probl ems; this assessnent should be included in the report of the group

108. The Chai rman- Rapporteur recalled that it was not within the working
group's purview to discuss its mandate, but that a debate was going on with
regard to the definition of the sale of children. At earlier sessions, he had
proposed to work in very informal drafting groups but that approach did not
meet with the full agreenent of many del egations, including those who were now
advocating such a nethod. He was, therefore, supportive of a flexible method
of work. The working group had saved time at the present session by avoiding
a general debate. He hoped that the group could concentrate on the

probl emati c i ssues between square brackets on the understanding that the parts
Wi t hout square brackets reflected a fragile consensus. He added that any

del egation had the right to reconsider themif it was deemed necessary.

Non- gover nment al organi zati ons shoul d participate nore actively in the work of
the group. As expressed by all delegations, chapters Il and IV should be

har moni zed; however, the way in which such harnoni zati on shoul d be
acconpl i shed had not yet been decided. The Chairnman- Rapporteur supported the
Canadi an proposal to adopt a programre of work at the begi nning of each
session. The proposal made by the Russian Federation should be considered
with attention. Wth regard to the suggestion made by the observer for Egypt,
he recall ed that when presenting the report of the working group to the

Commi ssi on on Human Ri ghts, the Chairman-Rapporteur makes an assessnent of the
work of the group; it was therefore not the task of the working group to

i nclude such an assessnment in its report.
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Annex

DRAFT OPTI ONAL PROTOCOL TO THE CONVENTI ON ON THE RI GHTS OF THE CH LD ON THE
SALE OF CHI LDREN, CHI LD PROSTI TUTI ON AND CHI LD PORNOGRAPHY

Part 1. Texts resulting fromthe debates held by the
working group at its fourth session

The followi ng texts reflect the outcone of negotiations in the working
group at its fourth session

CHAPTER II. DEFIN TIONS * 2

Sal e of children

[Sal e of children nmeans any kind of transaction or illicit transfer
[i ncl udi ng abduction, kidnapping, stealing, trafficking of children for the
pur pose of such transaction,] where the child is the object [and any part of
the body of a child], regardless of the formit takes and any renuneration for
it, for whatever purpose.]

OR
[Sal e of children neans any kind of buying and selling of a child
bet ween any person having custody or control over the child and any ot her
person for any form of conpensation or benefit with a view to the sexua
exploitation of the child.]

Child prostitution

Child prostitution nmeans the act of obtaining, [inducing, coercing,]
procuring [or facilitating] the [unlawful] sexual [services] [activities] of a
child for any form of consideration or benefit, [by a person, whether inside
or outside that person’s country of residence], [including in the context of
child sex tourisn.

Chil d pornogr aphy

Chi | d pornography neans the conmercialization/trading or dissem nation
or the production or possession [for the purposes of commercialization/

tradi ng, dissem nation or other illicit purpose] of any materials that
constitute a representation of a child engaged in or depicted as engaged in
[or used] in [explicit] sexual activity or any [illicit] representation of the

The Working Group decided to use the phrase “practices condemed in the
present protocol” to refer to matters considered in the draft optiona
protocol with respect to the sale of children, child prostitution, child
por nography and child sex tourism pending the result of the negotiations on
the subject of definitions.

2lf no agreenment were to be reached on the proposed definitions, there is
the Netherl ands proposal, included in this annex as article 1
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body or part of the body of a child, the dom nant characteristic of which is
the depiction for a sexual purpose, [inter alia, encouraging child
prostitution and child pornography, including in the context of child sex
tourism.

The Net herl ands proposal on definitions reads as foll ows:
[Article 1
1. For the purposes of this Protocol, States Parties shall define, in their
| egi sl ation, sale of children, child prostitution, child pornography and
[child sex tourisn], in accordance with the objectives [of articles 34 and 35]

of the Convention on the Rights of the Child and the present Protocol

2. States Parties may in their definitions derogate fromthe majority age
ot herwi se contained in their |egislation.]

CHAPTER |V. PENALI ZATI ON OF OFFENDERS AND PROTECTI ON OF [ CHI LDREN]
[ CHI LD VI CTI V5]

Penal i zati on _and prosecution

1. Each State Party shall ensure that [the use of a child in] acts referred
toin (Chapter Il or article...) [and connected [crimnal] acts] are offences
under its crimnal |aw and shall meke these of fences puni shable by appropriate
penal ti es which take into account their grave nature. The sane shall apply to
an attenpt to commt any of these offences and to an act by any person which
constitutes participation in [or knowing facilitation] of such offences.

[1 bis. A corporation or any other |egal person can be prosecuted consi stent
with the legal systemof a State.]

Consideration will be given to noving the following text to the section
of chapter 1V dealing with protection of children/child victinmns:

(a) [States parties shall ensure that children who are victinms of the
practi ces condemmed in the present protocol are not punished for these
of fences, [subject to the | egal systemof the State]]

2. Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the above-nmentioned offences in the follow ng
cases:

(a) When the offences are committed in any territory under its
jurisdiction or on board a ship or aircraft registered in that State;

(b) ® When the alleged offender is a national of that State;

3The Dutch del egation proposed to insert at the end of that sentence the

foll ow ng wording: “taking into account the double crimnality rule where
appropriate;”. The Norwegi an del egati on proposed to draft the subparagraph as
follows: “(b) Qutside the territory, when the alleged offender is a nationa

of that State or a person domiciled in that State;’
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(c) When the victimis a national of that State if that State
considers it appropriate (article 5.1 of the Convention agai nst Torture).

CHAPTER VI: PREVENTI ON, ASSI STANCE AND COMPENSATI ON

1. States Parties shall adopt or strengthen, and inplenent [and publicize]
rel evant | aws, social policies and programes, [including those addressing the
spiritual and noral needs] to prevent the practices condemned in the present
protocol. Particular attention shall be given to protect children who are
specially vulnerable to these practices [,and to international cooperation
whenever required to prevent themn.

2. States Parties shall pronote awareness in the public at |arge, including
children, through information [by all means including mass medi a] and
education about the [preventive neasures and] harnful effects of the practices
condemmed in the present protocol. |In fulfilling their obligations under this
article, States Parties shall encourage the participation of the community and
in particular, children and child victins, in such information and education
programes, including at the international |evel.

3. States Parties shall take all feasible neasures with the aimof ensuring
all appropriate assistance to victinms of practices condemmed in the present
protocol, as well as their full social reintegration, and their full physica
and psychol ogi cal recovery. [These shall [could], inter alia, consist of

medi cal , social [economi c] and | egal assistance.]

4, States Parties shall ensure that all child victinms of the practices
condemmed in the present protocol have access to adequate procedures to seek
wi t hout discrimnation, conpensation for damages fromthose |legally
responsi bl e.

Part 2. Texts left fromthe previous session for consideration
by the working group at its next session

CHAPTER |V. PENALI ZATI ON OF OFFENDERS AND PROTECTI ON
OF [CHILDREN] [CHI LD VI CTI Mg]

Penal i zati on _and prosecution

[ 3. States Parties shall undertake neasures and adopt such | egislation as
necessary ai med at prohibiting the production of, access to and di ssem nation
of material containing, pronoting and encouraging the sale of children, child
prostitution and child pornography [through various nmeans including electronic
nmedi a and nodern tel econmunication facilities].]

Extradition

4, The offences referred to in article ... shall be deened to be included
as extraditable offences in any extradition treaty existing between States
Parties, and shall be included as extraditable in every extradition treaty
subsequent |y concl uded between them in accordance with the conditions set
forth in these treaties.
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If a State Party which nakes extradition conditional on the existence of
a treaty receives a request for extradition fromanother State Party with
which it has no extradition treaty, it may consider this Protocol as a | ega
basis for extradition in respect of such offences. Extradition shall be
subject to the conditions provided by the |law of the requested State.

States Parties which do not nake extradition conditional on the
exi stence of a treaty shall recognize such offences as extraditable offences
bet ween t hensel ves subject to the conditions provided by the | aw of the
requested State.

Such offences shall be treated, for the purpose of extradition between
States Parties, as if they had been conmtted not only in the place in which
they occurred but also in the territories of the States required to establish
their jurisdiction in accordance with paragraph 2 (article 8 of the Convention
agai nst Torture).

5. If an extradition request is nade with respect to an offence descri bed
in the first chapter and if the requested State does not or will not extradite
[its nationals] the requested State [of the national] shall take suitable
measures to subnmit the case to its authorities with a view to determ ning

whet her sufficient grounds exist to prosecute [taking into account the double
crimnality rule].

Mut ual _judici al assi stance

[States Parties shall afford one another the greatest measure of
assistance in connection with [crimnal] proceedi ngs brought in respect of any
of the offences referred to in article ..., including the supply of al
evi dence at their disposal necessary for the proceedings.]

States Parties shall carry out their obligations under paragraph 1 of
this article in conformty with any treaties on nmutual judicial assistance
that may exi st between them (article 9, paragraphs 1 and 2, of the Convention
agai nst Torture).

Sei zure and confiscation

6. States Parties shall take all necessary and appropriate neasures [for
i nvestigation and prosecution] to allow the seizure and confiscation [from
persons convicted] [fromthe offenders] of the gains fromthe offences
described in article ... [specifically funds, property, equipnent and ot her
assets used by those persons to commit or pronote the comr ssion of those
of fences] consistent with due process and other applicable | aws.

Protection of [children] [child victins]

2. States Parties shall adopt all appropriate neasures to protect the
interests of child victinms of the sale of children, child prostitution, child
por nography and child sex tourismthroughout the crimnal proceedings, in
particul ar by:
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(a) Protecting the right to privacy of these victins, in particular by
ensuring the [non-] [availability of nmeasures to avoid] dissem nation of
information that could lead to the identification of such child victins;

(b) Facilitating the testinmony of these victins through appropriate
measures [and ensuring that these victins are not further victim zed by these
proceedi ngs] ;

(c) Ensuring that the views or concerns of these victins shall be
brought to the attention of the court, where their personal interests are
affected, without prejudice to the accused and consistent with the rel evant
national crimnal justice system

[(d) Informng child victinms of their rights, their role and the scope,
timng and progress of the proceedi ngs and of the disposition of their cases;

(e) Provi di ng proper assistance to child victins throughout the |ega
process;

(f) Avoi di ng unnecessary delay in the disposition of cases and the
execution of orders or decrees granting awards to victins.]

4, States Parties shall ensure that uncertainty as to the actual age of the
victimshall not prevent the initiation of crimnal investigations including
i nvestigations ained at establishing the age of the victim

6. States Parties shall adopt nmeasures in order to protect the safety and
integrity of those persons and/or institutions involved in the prevention
and/ or protection and rehabilitation of child victins of these practices.

CHAPTER V. | NTERNATI ONAL COOPERATI ON AND COORDI NATI ON
Article A

States Parties shall take all necessary steps to strengthen
i nternational cooperation by all appropriate nmeans, including bilateral
mul til ateral and regional arrangements for the prevention, detection
prosecuti on and puni shment of those responsible for acts involving the sale of
children, child prostitution, child pornography and child sex tourism

Article C

States Parties shall pronote cooperation between their authorities and
[rel evant] [national and international non-governnental organizations] and
i nternational organizations with a viewto the inplementation of the purposes
of the present Protocol

[Article E

States Parties shall, through bilateral and nmultilateral cooperation
undertake to take such neasures as are deenmed effective [in elimnating the
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consuner market that nurtures] [in order to fight] [the increase in] the sale
of children, child prostitution, child pornography [and child sex tourisn [on
the basis of the principle of collective responsibility].]

Article F

[States Parties shall ensure the strengthening of internationa
cooperation in order to elimnate the root causes, such as poverty and
under devel opment, contributing to the vulnerability of children to the
practices of sale, prostitution, pornography and child sex tourism]

Article G

States Parties shall ensure the inplenentation and strengtheni ng of
measures agai nst the practices referred to in the present Protocol, including
t he protection against cross-border trafficking, and providing specia
arrangenents for the assistance, repatriation and reintegration of child
victinms, when appropriate.

[Article H

States Parties shall ensure international cooperation to assist children
especially from devel opi ng countries for their repatriation and reintegration
in particular by providing financial aid.]

PREAMBLE ( FORVMER CHAPTER [11. | MPLEMENTATI ON OF PERTI NENT | NSTRUMENTS)

Proposal subnitted by the delegation of the United States of Anerica
acting as coordi nator

Enphasi zi ng the inportance of preventing and eradicating the sale of
children, child pornography and child prostitution through effective nationa
| egi sl ati on and domestic nmeasures, including neasures aimed at mnimzing
access to and dissemnation of materials pronoting the sale of children, child
por nography and child prostitution, through witten, visual, or nodern
t el ecommuni cation and el ectronic nedia,

Stressing the continuing need for effective inplenentation by States of
rel evant international legal instruments relating to the sale of children
child prostitution and child pornography, including the Convention on the
Rights of the Child and all other relevant treaties and conventions to which
they are party,

G ving due regard to the inplenentation of the provisions of the
Programme of Action for the Prevention of the Sale of Children, Child
Prostitution and Child Pornography and the other rel evant decisions and
recommendati ons of pertinent international bodies,

Encour agi ng appropriate activities of, and cooperation with, relevant
i nternati onal and non-governnmental organizations, with respect to the sale of
children, child pornography and child prostitution, inline with their
respective national |egislation



E/ CN. 4/ 1998/ 103
page 27

Recalling that in the Convention on the Rights of the Child, States
Parties undertook to protect the child fromall fornms of sexual exploitation
and sexual abuse,

Bearing in mnd that the majority of the child victinms in the sale of
children, child prostitution and child pornography are from devel opi ng
countries,

Believing that the elimnation of the consumer market will effectively
reduce the sale of children, child prostitution and child pornography,

Recogni zi ng that while poverty or underdevel opment create an environnent
which may lead to child exploitation, the sale of children, child prostitution
and child pornography cannot under any circunstances be justified by reason of
such poverty or underdevel opment,

Recogni zi ng the need to address the root causes contributing to the
vul nerability of the child to sale of children, child prostitution and child
por nogr aphy, including poverty and underdevel opnment,

Deeply concerned at the w despread and continuing practice of sex
tourismto which children are especially vulnerable, as it directly pronotes
the sale of children, child prostitution and child pornography,

Recogni zi ng the transborder nature of prevailing practices that pronote
the comrerci al sexual exploitation of children

Enphasi zing in this regard the inportance of establishing effective
i nternational cooperation, including bilateral, multilateral and regiona
arrangenents, providing for penalization, prevention, detection, prosecution
and puni shmrent of those responsible for acts involving the sale of children
child prostitution and child pornography,

Enphasi zing that nothing in this Protocol prejudices the legitinmate
adoption of children consistent with the Hague Convention on Protection of
Chil dren and Cooperation in Respect of Intercountry Adoption and the
Decl arati on on Social and Legal Principles relating to the Protection and
Wel fare of Children, with Special Reference to Foster Placenent and Adoption
Nationally and Internationally,

Recogni zi ng that the Convention on the Rights of the Child recognizes
the right of the child to be protected from econom c exploitation and from
performng any work that is likely to be hazardous or to interfere with the
child' s education, or to be harnful to the child s health or physical, nental,
spiritual, noral or social devel opnent.

Proposal subnitted by Denmark

Keeping in mnd that any person regardi ng whom proceedi ngs are brought
in connection with any of the offences referred to above shoul d be guaranteed
fair treatnent at all stages of the proceedings (article 7, paragraph 3 of the
Convention agai nst Torture).
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Proposal subnitted by the delegation of Australia acting as a
coordi nator for Chapter V

Encouraging States Parties to work to ensure cooperati on between their
appropriate officials in tracing and apprehendi ng and prosecuting those
responsi ble for acts involving the sale of children, child prostitution and
child pornography, and in investigating such acts, and to work with rel evant
non- governnental and international organizations to assist with the
identification of offenders, bearing in mnd the need to protect the privacy
of all involved,

Encouraging States Parties also to take all reasonable steps to put in
pl ace effective bilateral, multilateral or regional arrangenents for
cooperation in the prevention, detection, prosecution and puni shnent of acts
of tourismorgani zed with the purpose of facilitating the effecting of a
comercial sexual relationship with a child,

Considering that States Parties should strengthen cooperation in
provi di ng assistance, rehabilitation and repatriation where this is
appropriate to child victinms of sale, prostitution and pornography,

Considering also that States Parties should take all feasible neasures,
through bilateral and nultilateral cooperation and on the basis of collective
responsibility, to elimnate the sale of children, child prostitution and
child pornography,

Encouraging States Parties to pronmpte and strengthen internationa
cooperation in the elimnation of poverty, hunger and underdevel opnent, all of
whi ch create an environment which may |lead to the exploitation of children
particularly in devel oping countries, with a viewto contributing to the
elimnation of sale of children, child prostitution and child pornography.

CHAPTER VIII. OTHER MATTERS

Proposal submtted by the Islamc Republic of Ilran on the structure of
the protoco

The follow ng i ssues woul d be placed under chapter | entitled “Cenera
provi sions”:

A Definitions
As adopted by the working group
B. An i ndependent article
Nothing in this Protocol shall be interpreted in a manner to affect the

right of each State to take any appropriate neasures ai ned at conbating sal e
of children, child prostitution and child pornography.
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C. Non-di scrim nation (as contained in document E/CN.4/1995/95, annex I)
The provisions of a possible optional protocol should be inplenented

Wi t hout discrimnation of any kind as set forth in article 2 of the Convention

on the Rights of the Child.

D. Reservations (as contained in docunent E/CN.4/1995/95, annex 1)

A possi bl e optional protocol should consider the question of
reservations.

E. Reporting (as contained in document E/ CN. 4/1995/95, annex 1)

A possi bl e optional protocol should contain a provision relating to the
i nclusion of information regarding the inplenmentation of the protocol in the
regul ar reports subnmtted by States who are party to the Optional Protocol to
the Committee on the Rights of the Child, pursuant to article 44 of the
Convention on the Rights of the Child.



