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| nt r oduction

1. At its fifty-first session, the Conmi ssion on Human Rights, aware of the
growi ng practice of the dunping in African and other devel opi ng countries by
transnati onal corporations and other enterprises fromindustrialized countries
of hazardous and ot her wastes, adopted resolution 1995/81 in which it noted
with grave concern that the increasing rate of illicit dunping of toxic and
dangerous products and wastes in devel oping countries continues adversely to
affect the human rights to life and health of individuals in those countries,
and decided to appoint, for a three-year period, a special rapporteur with a
mandate to

(a) I nvestigate and exam ne the effects of the illicit dunping of
toxi ¢ and dangerous products and wastes in African and ot her devel oping
countries on the enjoynent of human rights, in particular on the human rights
to life and health of everyone;

(b) I nvestigate, nonitor, exam ne and receive communi cati ons and
gather information on the illicit traffic and dunmpi ng of toxic and dangerous
products and wastes in African and other devel oping countri es;

(c) Make recomrendati ons and proposal s on adequate neasures to
control, reduce and eradicate the illicit traffic in, transfer to and dunping
of toxic and dangerous products and wastes in African and ot her devel oping
countries;

(d) Produce annually a list of the countries and transnati ona
corporations engaged in the illicit dunping of toxic and dangerous products
and wastes in African and other devel oping countries and a census of human
persons killed, mained or otherwise injured in the devel opi ng countries
t hrough this hei nous act.

The Commi ssion requested the Special Rapporteur to submt her findings,
including the list referred to in (d) above, to the Conmission at its
fifty-second session.

2. By its decision 1995/288 of 25 July 1995, the Economnic and Soci al
Counci | endorsed Conm ssion resol ution 1995/81

3. The Chairman of the fifty-first session of the Conm ssion on Human

Ri ghts, after consultation with the nenbers of the Bureau, appointed

Ms. Fatma-Zohra Ksentini (Al geria) as Special Rapporteur on the adverse
effects of the illicit nmovenent and dunpi ng of toxic and dangerous products
and wastes on the enjoynment of human rights.

4, In its resolution, the Conm ssion urged the international conmunity to
gi ve the necessary support to devel oping countries, upon their request, in
their efforts to inplenent the provisions of existing international and

regi onal instrunents governing the transboundary nmovenment and dunpi ng of toxic
and dangerous products and wastes in order to protect and pronote the human
rights to |life and good health of all. The Conm ssion requested the
Secretary-General to establish in the Centre for Human Rights a focal unit
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with the specific task of following up on the findings of the Specia
Rapporteur and other issues related to the adverse effects of the illicit
movement and dunpi ng of toxic and dangerous products and wastes on the

enj oynent of human rights. Furthernore, it urged all CGovernnments, specialized
agenci es and non-governmental organizations to cooperate fully with the
Speci al Rapporteur, in particular by providing information on the novenent and
dunpi ng of toxic and dangerous products and wastes.

5. In accordance with resolution 1995/81, the Special Rapporteur submtted
a prelimnary report (E/ CN. 4/1996/17).

6. Inits resolution 1996/14, the Comm ssion took note of the prelimnary
report of the Special Rapporteur and in particular her prelimnary conclusions
and recomendati ons. The Conmission reaffirmed that illicit traffic and
dunpi ng of toxic and dangerous products and wastes constituted a serious
threat to the human rights of Iife and good health of every individual. It
requested the Special Rapporteur to continue to undertake a gl obal

mul ti di sci plinary and conprehensive study of the phenonena and to include in
her next report information on countries and enterprises engaged in the
illicit traffic, as well as information on persons killed, mimed or injured

i n devel opi ng countries through this heinous act.

7. In accordance with resolution 1996/ 14, the Special Rapporteur submtted
a progress report (E/CN. 4/1997/19). Replies subnmtted by Governments to

al l egations summari zed in the above-nentioned report are contained in docunent
E/ CN. 4/ 1998/ 10/ Add. 1.

8. Inits resolution 1997/9, the Conmi ssion, reaffirmng that the illicit
movement and dunpi ng of toxic and dangerous substances and wastes constituted
a serious threat to the human rights to Iife and health of individuals, took
note of the progress report of the Special Rapporteur and, in particular, her
concl usi ons and recomrendati ons, and regretted that she had encountered
serious obstacles in the discharge of her mandate, in particular the |ack of
adequat e human and financi al resources. The Comm ssion requested the Specia
Rapporteur to continue to undertake a global, nultidisciplinary and
conprehensi ve study of the phenonena and to include in her next report

i nformati on on countries and enterprises engaged in the illicit mvement and
dunping as well as information on persons killed, mained or injured in

devel opi ng countries through that hei nous act.

9. The Speci al Rapporteur subnmits the present progress report in accordance
with resolution 1997/9.

10. In paragraph 9 of resolution 1997/9, the Conmi ssion requested the
Speci al Rapporteur to continue to consult all relevant bodies and urged al
Governments and rel evant bodi es and organi zations to continue to cooperate
fully with her by providing information.

11. Accordingly, on 23 May 1997, the Special Rapporteur sent requests to
Government s, specialized agenci es and non-governmental organizations for

i nformati on on the novenent and dunpi ng of toxic and dangerous products and
wast es.
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12. At the tinme of subm ssion of the present report, replies had been
received fromthe followi ng Governnents: Australia, Bangladesh, Bel gium
Chi na, Croatia, Cuba, Cyprus, Ghana, |srael, Jordan, Mexico, New Zeal and,
Peru, Syrian Arab Republic, Thail and, Turkey, Ukraine, Zanbia.

13. Responses were received fromthe follow ng non-governnent al

organi zations: Friends of the Earth International, Housmans Peace Resource
Project, International Indian Treaty Council, Information Habitat,

I nternati onal Peace Bureau, International Physicians for the Prevention of
Nucl ear War, National Steering Conmittee of Nuclear Free Local Authorities,
Pesticide Action Network North America, Physicians for d obal Survival
Wnen’ s International League for Peace and Freedom

14. On the basis of the information gathered from vari ous sources, a sunmmary
of cases and incidents has been established. The Special Rapporteur received
numerous reports and all egations concerning her nmandate. Some of them
referred to the issue of environmental degradation |eading to violations of
human rights. Qhers contained particul ar cases of alleged violations of
human rights in connection with the illicit novenent and dunpi ng of toxic and
dangerous products and wastes. The information was processed and all egati ons
sent to the Governments concerned deal exclusively with this phenonenon

15. G ven the specific nature of such conmunications, the Special Rapporteur
decided to send the allegations both to the countries fromwhich the illicit
traffic was alleged to have been originated and to the targeted or victim zed
countries. In sone cases, other Governnments could be concerned (transit
countries; country of origin of a transnational corporation).

16. General comments received from Governments are sunmmarized in chapter 11
of the present report. Conmunications received by the Special Rapporteur and
governnment replies are contained in chapter 111.

. ACTIVITIES OF THE SPECI AL RAPPORTEUR

17. In her progress report, the Special Rapporteur reiterated that she

i ntended to establish a dialogue with Governnents concerning allegations and
prospective field mssions with a view to assisting the Governnments concerned
in finding appropriate solutions to deal with the illicit traffic and dunping
of toxic and dangerous products and wastes, especially in African and other
devel opi ng countries. Accordingly, she would endeavour to undertake m ssions
in situ to the five geopolitical regions to investigate allegations and to
suppl enent information required to fulfil her nmnandate

18. The Speci al Rapporteur visited Geneva in May 1997 for the neeting of the
speci al rapporteurs/representatives, experts and chairpersons of working
groups of the special procedures. On that occasion, she took the opportunity
to hold consultations with staff of the Centre for Human Rights: on

21 May 1997, the Special Rapporteur had an exchange of view with the Technica
Cooperation Branch about the possibility of setting up a project in Africa

ai med at enhancing | ocal capacities to fight against illicit traffic and
dunpi ng of toxic wastes.
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19. On 23 May 1997, the Special Rapporteur nmet the Executive-Secretary of
the Secretariat for the Basel Convention (SBC). During the nmeeting the
Speci al Rapporteur had an exchange of views with the SBC on the possibility of
devel opi ng a techni cal assistance project and asked for support.

20. From 9 to 22 August 1997 the Special Rapporteur undertook a field
m ssion to South Africa, Kenya and Ethiopia. The report of the mission is
cont ai ned in docunment E/CN. 4/1998/ 10/ Add. 2.

1. SUMVARY OF GENERAL COMMVENTS SUBM TTED TO THE SPECI AL RAPPORTEUR

A. Replies received from Governnents

21. Australia. The Government of Australia indicated that anendnents to
Australia s Hazardous Waste Act cane into force in Decenmber 1996, thus
enabling Australia to fully inplenent its international |egal obligations
under the Basel Convention. Under the anended Act, there are substantially
i ncreased penalties for illegal trade in hazardous waste. |In particular
maxi mum fines have been increased to $A 1 nillion and executive officers can
now be held personally liable for contraventions of the Act by their
conpani es. These increased penalties show the seriousness with which illega
traffic is viewed by the Australian Governnent.

22. Bangl adesh. In its reply the Governnent of Bangl adesh drew to the
attention of the Special Rapporteur a long list of environment-rel ated

i nternational conventions and instrunents signed by Bangl adesh, denonstrating
the comm tnent of the Governnent in this area.

23. Croatia. The Governnent of Croatia stated that the Law on Dangerous and
Toxi ¢ Wastes of 1995 regulates the rights, obligations and responsibility of

i ndi vidual and |legal entities as well as bodies of |ocal self-governnent in
handling all kinds of wastes, including the inmport, export and transit of such
wastes in accordance with the Basel Convention to which Croatia becanme a party
by the act of ratification on 7 August 1994. According to the Law, while the
i mport of such wastes is expressly prohibited, export remains permtted to the
extent possible under the provisions of the Basel Convention. Criteria and
gui delines for the decision-naking in respect of the |ocation of prem ses for
the storage of toxic wastes are set by the National Strategy for Environnenta
Protection as well as the National Programe for Environmental Planning which
were adopted by the Parlianment. A system of acconmpanying docunents and
reports on the exam nation of the physical and chenical characteristics of the
toxi c wastes was introduced, in order to achieve better control over the
handl i ng of toxic wastes fromthe place of creation to the place of recycling
or storage. Furthernore, under the Croatian crimnal |egislation several acts
of illegal handling and dunping of toxic wastes are considered as crines,
namely the Illegal Acquiring and Handling of Nuclear Material; the Endangering
of Security with Nuclear Mterial; the Unlawful Trafficking in Explosive or

Fl ammabl e Material; the Illegal Inport of Dangerous Material; the Pollution of
Food and Water for Cattle; the Destruction of Plantations by the Use of
Dangerous Material; the Endangering of Life and Property by Dangerous Act or
Means; the Handling of Dangerous Goods; and the Pollution of the Human
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Environnent. Between 1995 and 1997 three cases of such crinmes were recorded
in Croatia; all of themwere dealt with by the Public Prosecutor in accordance
with the provisions of the Crimnal Procedure Act.

24. Cuba. The Governnent of Cuba recalled some of the neasures in the field
of toxic wastes, such as resolution No. 15 on the functions of the nationa
authority and focal point for the Basel Convention, adopted by the

M ni ster of Science, Technol ogy and Environment in 1996. Although no

i mportation or illegal dunping of toxic and dangerous products and waste has
occurred in Cuba so far, the Governnent of Cuba:

(a) Underlined the difficulties faced in controlling its maritine
coasts which risk being transformed into dunping sites, especially in
consi deration of the geographical position of the island which m ght be used
as a transit country and, pursuant to paragraph 6 of resolution 1995/81,
requested technical assistance in order to inplenent an environnentally sound

policy;

(b) Suggested that the Special Rapporteur invite the internationa
conmunity to provide additional financial support to fight the illicit traffic
and dunpi ng of toxic and dangerous products and wastes and hence i npl enent
resolution 1996/15 on the right to devel opnent;

(c) Expressed the opinion that “products” and “wastes” should be dealt
with in two different resolutions, so as to prevent exporters from abusing
| egal | oophol es which offer nore |ax regulation for “products”

25. Cyprus. The Governnent of Cyprus stated that it will consider the
illicit movement and dunping of toxic and dangerous products and wastes al ong
with the ratification of the Convention on the Physical Protection of Nucl ear
Mat erial and other similar conventions, in an attenpt to devi se nmeans of
effective preventive nmeasures; in addition, Cyprus has ratified the Base
Conventi on.

26. Ghana. The Governnent of Ghana stated that Ghana, being a signatory to
the Basel Convention, has taken appropriate nmeasures to ensure the application
of its provisions, which include the establishnent, by the Environnmenta
Protection Agency, of a task force on toxic wastes conposed of representatives
from agenci es and sectoral ministries whose activities are directly or
indirectly associated with the inportation of general cargo, or which could be
affected nost in the event of dunping of hazardous wastes. Mreover, the
Government of Chana has passed into | aw the Pesticides Control and Managenent
Act (528), 1996, which specifies the requirenents for the registration of
pesticides, licensing of pesticide dealers and penalties for offenders of the
Act. Finally, the Governnent of Ghana has inposed a ban on the inportation of
toxi c waste and ot her dangerous waste into Ghanaian territory and put in place
a programe ainmed at screening and controlling all chemcals inported into the
country.

27. Jordan. The Governnent of Jordan indicated that the Mnistry of
Muni ci pal Affairs commi ssioned a foreign conpany to carry out a field study,
fi nanced by the Governnent of Japan, on the disposal of dangerous and

toxic wastes in Jordan, in the light of which a suitable site was chosen



E/ CN. 4/ 1998/ 10
page 8

50 km south of Amman. Lack of funds, however, prevented the project from
being i nplemented. In addition, there are no facilities for disposing of
toxi c waste in Jordan except dangerous nedi cal wastes, which some major
hospital s di spose of in incinerators |ocated on their own grounds.
Nonet hel ess, the Covernnent of Jordan is vigorously pursuing the possibility
of raising funds for the disposal of dangerous wastes with all rel evant

i nternational bodies.

28. Mexi co. The Governnent of Mexico reported that toxic wastes are dealt
with by the Federal Governnment. The National Human Ri ghts Conmi ssion
recommended that the National Contingency Plan for Environmental Accidents be
diffused and that, in case of environnmental disasters, investigations be
conducted on the popul ation affected. The 1988 Ley General del Equilibrio
Ecol 6gico y la Proteccién del Anbiente (LGEEPA) defines the concept of toxic
waste and regulates its inport and export. The amendnments introduced in 1996
basically reconsider in a stricter way the concept of responsibility. The
return to the sender principle is also foreseen. Pursuant to the LGEEPA, the
1988 Reglanento de la Ley General del Equilibrio Ecolégico y la Proteccidn de
Anbi ente en Materia de Residuos Peligrosos introduced the obligation for those
who produce wastes to keep track of the wastes generated and assess the
environnental inpact of their activities. The Reglanento en Materia de

Resi duos Pel i grosos establishes eight official rules - the Normas Oficial es
Mexi canas. Moreover, closer cooperation has been established with the
Governnments of Canada and the United States in an agreenent which entered into
force on 1 January 1994 and conpleted the North Anmerica Free Trade Agreenent
(NAFTA) from an environnental perspective. The Conm ssion on Environnenta
Cooperation of North America, which was created on 26 July 1994, ensures the

i mpl enentati on of the agreenent.

29. New Zeal and. The CGovernnent of New Zeal and confirned its interest in
t he responsi bl e nanagenent of hazardous wastes and stated that it has no
information to report on the novenment and dunping of toxic and dangerous
products and wastes.

30. Peru. The Governnent of Peru indicated that the inportation of any
toxi ¢ and dangerous products and wastes has been prohibited under Mnisteria
Resol ution No. 141-88-S. A /DM of 20 April 1988 and Supreme Decree

No. 03688S. A. of 29 Novenber 1988. In addition, under the Peruvian crimna

| egi sl ati on, several acts of illegal handling and dunmpi ng of toxic wastes are
considered as crimes. Internal dunping in particular is dealt with at
different levels by a series of |egislative instruments.

31. Turkey. The Governnment of Turkey stated that Turkey became a party to

t he Basel Convention on 20 Septenber 1994. In line with the latter and Law
No. 2872 on Environnent, a by-law was passed on the control of dangerous
wastes. This by-law, which entered into force on 27 August 1995, establishes
the adm ni strative and technical requirenents for the managenent of dangerous
wastes. Wthin this franmework, dangerous waste cannot be inported nor can it
be nmoved into Turkey for dunping. However, permts nay be issued for the
movement of certain types of scrap netal and ot her wastes which can be used as
fuel or research material. The novenent of dangerous wastes out of Turkey is
carried out in line with the provisions of the Basel Convention. Notification
No. 97/3 on “Products subject to control for the protection of the
environnent” regul ates the nonitoring of traffic of wastes into Turkey, the
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i mpl enentation of the notification procedures in accordance with the Base
Convention and the “By-Law on the Control of Dangerous Wastes” the prevention
of illicit novenment of dangerous wastes enunerated in the by-law into Turkey
and the nonitoring of the novenent of scrap material into Turkey.

32. Ukrai ne. The Governnent of Ukraine reported that in order to supervise
movement s of dangerous products and wastes, it has devel oped an infornmation
system whose nain functions are the collection and storage of information on
permts issued; the design of standardi zed basic docunents; the search for and
provi sion of information on the requirenments of problemusers; and the
exchange of information. In addition, in order to safeguard human rights, a
frontier environnental control service was set up in 1995 as part of the

St ate Ecol ogi cal Inspectorate of Ukraine, for ensuring State nonitoring of
conpliance with the requirenents of environnmental |egislation and ecol ogica
safety rules in connection with the novenent of dangerous substances and
wastes across the national frontier. Environnental control has now been

i ntroduced at 58 national frontier crossing points. Wth a view to inproving
the work of the Frontier Environmental Control Service, the Cabinet of

M ni sters of Ukrai ne adopted Ordinance No. 704 of 28 June 1997 on the

i ntroduction of anmendnents to certain ordi nances of the Cabinet of Mnisters
of Ukraine on aspects of the application of environnmental control at nationa
frontier crossing points, which brings the list of national frontier crossing
poi nts at which environnental control will be enforced into line with the
requi renents of international treaties and deals with a nunmber of other

i mportant questions. In addition, instructions on the application of
environnental control at national frontier crossing points in Ukraine are at
present being drawn up and agreed with the central State executive agencies
concer ned.

33. Zanbia. The Covernnent of Zanbia stated that Zanbia banned, through

| egi sl ation, any inportation of hazardous waste because it has no
technol ogi cal capacity to safely dispose of it. The Environmental Protection
and Pollution Control Act (EPPCA) No. 12 of 1990 sets up the autononous

Envi ronnental Council of Zanmbia as an environnmental protection agency. At
present, an inventory of all locally generated hazardous wastes and dangerous
products is being carried out to ascertain their types, quantities, managenment
practices and other pertinent issues that will provide a picture of the
problem as well as to devel op regul ations for the managenent of hazardous
wastes. Prelimnary investigations suggest that hazardous wastes in Zanbia
result from by-products in manufacturing and industrial engineering processes,
as well as old technology used in the fields of energy and hydroelectricity.
In addition, the Zanbia Revenue Authority (Custonms) has been alerted to | ook
for inmports of dangerous materials and report to the Environmental Council of
Zanbi a as the conpetent authority and the Mnistry of Environment and Natura
Resources as focal point.

B. Informati on submtted by intergovernnental organi zations

34. The Secretariat for the Basel Convention provided the Special Rapporteur
wi th docunentation on the fourth neeting of the Conference of the Parties
(COP) to the Convention. The neeting, initially schedul ed for

6-10 Cct ober 1997, was postponed to February 1998. The results of the
nmeeting could not therefore be included in the present report.
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35. At its third neeting, held in Geneva from 18-22 Septenber 1995, the COP
to the Basel Convention endorsed the work and recomendati ons of its Technica
Wor ki ng Group and, in particular, requested the G oup to continue the

devel opnent of lists of wastes which are hazardous and wastes which are not
subject to the Convention for adoption by the Conference of the Parties at its
fourth meeting

36. At its seventh session (March 1995), the Techni cal Working G oup

consi dered and reviewed the format of the Notification and Movenent Docunent
prepared by the SBC in accordance with Decision I1/16 of the second meeting of
the COP. In its Decision Il11/16, the COP adopted the revised format of the
Notification and Movenent Docunent. |t also adopted provisionally the

I nstruction Manual on the Control System for the Transboundary Myvenents of
Hazar dous Wastes and Ot her Wastes acconpanying the fornms and requested the SBC
to finalize it.

37. Inits Decision I11/2, the COP requested the Ad Hoc Working G oup of
Legal and Technical Experts to Consider and Develop a Draft Protocol on
Liability and Conpensation for Danmage Resulting from Transboundary Myvenents
of Hazardous Wastes and their Disposal to finalize the draft articles of

the protocol in order to present it for consideration and adoption at the
fourth meeting of the COP. The Working Group, at its fourth (Geneva

24-28 June 1996) and fifth sessions (Ceneva, 20-23 May 1997), succeeded in
stream ining the draft. However, it did not succeed in finalizing the draft
pr ot ocol

38. The fourth nmeeting of the COP was due to discuss the above-nenti oned

i ssues, together with the designation of Conpetent Authorities and Foca

Poi nts; the cooperation between the SBC and the activities undertaken at the
gl obal |evel leading to the devel opnent of legally binding instrunents on
trade in hazardous chenicals; the inplenmentation of Decision I11/9 (Bilateral
Multil ateral and Regi onal Agreenents or Arrangenents); I111/17 (Transm ssion of
Information); 111/18 (Establishment of the Information Managenent System on
Wastes of the Basel Convention); 111/19 (Establishment of Regional or

Sub- Regi onal Centres for Training and Technol ogy Transfer regarding the
Management of Hazardous WAastes and Other Wastes and the Mnim zation of their
Generation); 111/20 (Training and Sem nars related to the Basel Convention);
I11/26 (Cooperation with United Nations bodies and regi onal systens and
organi zati ons, and others).

C. Coments received from non-governnental organizations

39. Informati on submitted to the Special Rapporteur by NGOs included the
Recommendati ons for Actions and Conmmitnents presented at Earth Sunmit 1. As
far as chemicals were concerned, NGOs called for the expeditious negotiation
of a legally binding instrunment on Persistent Organic Pollutants (POPs) that
woul d focus on reducing and elimnating such dangerous chenicals, not just
controlling them an agreenent on prior informed consent and a gl oba

har moni zed system for classification and |abelling;, and the devel opnent of a
framewor k chem cals convention wi thout delaying the expeditious negotiation of
a treaty on POPs.
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40. NGOs al so suggested that the United Nations Environment Programe (UNEP)
shoul d be entrusted with overseeing the establishnent of an Intergovernmenta
Negotiating Cormittee for POPs, as agreed by the UNEP Governing Council at its
ni net eenth session in February 1997, and the devel opnent of a framework
approach or convention for integrating chemcals, related actions and
activities.

41. Moreover, NGOs indicated that there were approxi mately 100, 000 chemical s
now in comrercial use and their potential inmpacts on human health and

ecol ogi cal functions represent |largely unknown risks. Furthernore, other

chem cal s such as |l ead are el enents which often remain on the earth’s surface
where generation after generation are exposed to its toxic effects. The
probl em of nucl ear contam nation of indigenous |lands and territories was al so
menti oned and deep concerns were raised regarding the adverse consequences of
nucl ear weapons on hunman rights and the environment.

I11. REVIEWOF CASES AND | NCI DENTS SUBM TTED TO THE SPECI AL RAPPORTEUR

42. Specific cases and incidents received by the Special Rapporteur from
di fferent sources are summari zed below. Replies received fromthe Governnents
concerned - when available - are also reflected bel ow.

43. Bel gi unf Lebanon. I n October 1996, the Lebanese factory Saltex
reportedly inmported two containers full of mxed plastic wastes, sone of which
were contaminated with chemcals, declaring the shipnment as plastic bags. The
owner of Saltex - who was |ater arrested - apparently got the waste in France
t hrough a Lebanese businessman. The two containers arrived in Beirut port
from Bel gi um and were confiscated by the Lebanese authorities after experts
fromthe Mnistry of Environment found that the waste was contami nated with
pharmaceuti cal chem cal substances, and concluded that it was meant for fina
di sposal and could not be recycled in Lebanon

44, Inits reply the Governnent of Belgiumstated that the authority

concer ned (Afval stoffenmaat schappij voor het VIaanse Gewest, OVAM conducted

the necessary investigation after being inforned about the issue by the SBC

Apparently, the waste belonged to the “orange category”, hence subject to an

obligation of notification prior to exportation. The notification never took
pl ace. The producer of the waste comritted hinself to taking back the waste.
Nonet hel ess, a procés verbal was initiated against the exporter. At present,
the amobunt of the fine to be |levied against the exporter is being determ ned.

45, Germany/ China. Mre than 40,000 tons of m xed plastics have reportedly
been inmported to Jiangxi province, China, from Gernman conpani es since 1993,
causi ng serious soil and water pollution. Reportedly, the danage cannot be
properly assessed because of lack of funding to undertake such an exerci se.

46. The Government of China stated that the Chi nese Government takes
environnental protection seriously and inposes strict limts on the dunping
and incineration of toxic wastes and on environnental pollution. The
Environnental Protection Bureau and the General Custonms O fice, anobng other
authorities, have since March 1991 pronul gated regul ati ons such as a circul ar
concerning strict controls on the transfer of toxic substances from abroad
into China and tenporary provisions governing environmental protection during
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the inmport of toxic substances, by neans of which the Governnment closely
controls inports of toxic substances from abroad and pollution of the Chinese
environnent. The inportation of a small nunber of recyclable materials is
authorized only after an appraisal of the environnental risk and when the
approval of the Environmental Protection Bureau has been secured. Any
transfer of materials to China wi thout such approval constitutes illega

i mportation. Such cases, when discovered, entail renpval of the materials
fromthe country, and those responsible are severely dealt wth.

47. Bet ween 1993 and 1995, the Hual ong (“Splendid”) Chem cals Corporation in
Jiangxi province illegally inported over 40,000 tons of m xed plastic waste
from Germany. The waste polluted the |local soil and water, and adversely

af fected people’s health. The Environnental Protection Bureau has dealt
severely with this case. Part of the waste has been returned to Germany, and
the remai nder has been appropriately dealt with under the supervision of the

| ocal Department of the Environnent.

48. Mor eover, the Government of China, after investigating the matter
referred to in the allegations contained in the 1997 report on toxic waste
(E/CN. 4/ 1997/ 19, para. 39), stated that China s National Environment
Protecti on Agency had never approved the shipnment of two containers of
comput er scrap from Australia, nor did Chinese regulations allow waste to be

i mported fromabroad in order to be burned. The CGovernnment of China confirned
its commtnent to the protection of the environnent and inposed strict [imts
on the dunping and burning of toxic waste damagi ng the environment. Since
March 1991, conpetent authorities such as the National Environment Protection
Agency and the Ceneral Custons O fice have pronulgated, inter alia, the Notice
on the Control of Transfer of Toxic Waste into China from Abroad and the
Provi si onal Regul ati ons on the Managenment of |Inported Waste to ensure the
Protection of the Environnment, by which the Governnent of China strictly
controls the inportation of waste liable to pollute the environment. It wll,
however, after careful assessnent of environnmental risks and with the approva
of the National Environnent Protection Agency, allow in small quantities of

recycl able waste to be used as raw material. The entry of any other kind of
waste into the country from abroad w thout the Agency’ s perm ssion is deened
to be illegal. Any waste detected shall be returned to its source, and the

of fending party shall be rigorously prosecuted according to | aw.

49. | srael . The Governnent of the Syrian Arab Republic brought to the
attention of the Special Rapporteur that various kinds of radioactive and
hazar dous wastes were being disposed of at different points in the

Medi terranean Sea by Israel. It is alleged that about 2.5 mllion cubic
metres of polluted water, including hazardous nmaterials from chem ca
conpanies in Jaffa, were dunped into the Fesho River which flows into the
Medi terranean. It is also alleged that since 1991, Israel has been dunping
about 50, 000 tons/year of hazardous wastes into international waters.

50. Inits reply the Governnent of |Israel stated that the Syrian letter made
unf ounded accusati ons and groundl ess all egati ons against Israel. It was
rather difficult to understand to which river the Syrian authorities were
referring, as there is no river in Israel by the name of Fesho River.

However, based on the linmted data available in the conplaint, it seens that

it was based on articles which appeared in the Israeli press concerning a
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chem cal conpany in the Haifa Bay area and the disposal of their industria
wastes. In spite of what the publications said, the factory is operated under
the cl ose supervision of the Inter-Mnisterial Dunping and Land Based Sources
Conmittees and neets all the necessary environnmental criteria stipulated by
Israeli law and the relevant Protocols to the Barcel ona Convention
Furthernore, the nonitoring reports prepared by Israeli Oceanographic and

Li mol ogi cal Research Ltd. show that the water quality along the Israel
coastline, including the area north of Haifa, is good and the coastlines

t henmsel ves are clean, neeting all national and international standards.

51. Par aguay. The Governnent of Paraguay informed the Special Rapporteur
that it is investigating a serious case of illicit novenent and dunpi ng of
toxi c wastes which may have occurred in its territory. Relevant information
will be sent as soon as available to the Special Rapporteur, whose assistance

is requested in order to investigate the issue.

52. Thai | and. The Governnent of Thailand brought to the attention of the
Speci al Rapporteur that on 2 March 1991, a massive fire engul fed some

war ehouses at Kl ong Toey port in Bangkok where various chenicals had been
stored, causing serious damage to life and property in the surroundi ng areas.
In order to rapidly dispose of the residues, the Port Authority of Thail and
was given permssion to utilize an area under the control of the Ninth Arny
Infantry Division at Tanbon Lard Ya, Miang district, Kanchanaburi province, as
a landfill site. A total of 500 tons of chemical residues, sand and
stabilizing agent were deposited at the facility. Subsequently, a petition
was | odged with the Governnent on 16 Decenber 1992, alleging that such a

met hod of di sposal was environnentally unsound. Although no evidence was
found that woul d indicate contam nation by toxic substances, the Government
entrusted the Mnistry of Science, Technol ogy and the Environnent with finding
a suitable nethod for disposing of the chemical residues. A working group was
set up to solve the problem It decided that the chem cal residues should be
removed fromthe original site to a secure landfill in the sane area. The
Pol I uti on Control Departnent was charged with the design of the new site and
the Ninth Infantry Division with the construction, with the Port Authority of
Thai | and bearing the entire cost of the renoval. The work was carried out

bet ween Septenber 1994 and 1995. As a part of the followup activities, the
Pol I uti on Control Departnent has mai ntai ned a cl ose watch over environmenta
conditions in the surrounding areas on a continuous basis. The Governnent of
Thai | and observed that all chemical residues left by the fire have been
properly disposed of; that for the chem cals and wastes in the care of the
Port Authority of Thailand for which no country has accepted their return, the
Port Authority of Thailand will coordinate with the Departnment of Industria
Works of the Mnistry of Industry to ensure the proper disposal; and that
Thailand is not a State fromwhich illicit traffic of toxic and dangerous
products and wastes originates. The Governnment of Thailand further stated
that the renedial actions undertaken in the aftermath of the events of

2 March 1991 were in accordance with the Environnmental Quality Pronotion and
Protection Act of 1992. |In addition, throughout the period of construction of
the new secure landfill site, the Pollution Control Departnment has

di ssem nated accurate and tinely information to the public through the mass
medi a on a regular basis, while resource persons from non-governmental groups
al so participated in the operation
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I'V. CONCLUSI ONS AND RECOMMENDATI ONS
A. Concl usi ons
1. Broad trends and characteristics in the movenent of
toxi c wastes and dangerous products
53. A whol e range of interrelated factors of a | egal, economc, social and

political nature contribute to the energence and devel opnent of the movenent
of toxic wastes and dangerous products between the industrialized and the
devel opi ng countri es.

54. During the 1970s increasing public awareness of the harnful effects of
expandi ng production of toxic wastes |ed a nunber of industrialized countries
to introduce nore stringent legislation in that area. |In sone of these

countries, the hostility of public opinion brought about a virtual noratorium
on the treatnent and di sposal of such wastes. During the same period,
however, waste production has continued to increase. According to some
estimates, during the 1980s the annual production of waste in the countries of
the Organi zation for Econom ¢ Co-operation and Devel opnent (OECD) as a whol e
was in the order of 300 mllion tons. The information submtted to the
Speci al Rapporteur indicates that the same countries produce nore than

95 per cent of all dangerous wastes, the biggest waste exporters being
Germany, the Netherlands, the United States, the United Kingdom and Australi a.

55. As the disposal of toxic wastes and dangerous products becanme nore
difficult and nore expensive for the industrialized countries, conpanies
sought outlets in the poorest countries, which had not yet introduced
appropriate regulations or did not possess an adequate infrastructure or the
human or financial resources that would allow themto determ ne the nature of
the inmported products. 1In sone cases the products were brought into the
country, dunped and stored in contravention of the national |egislation

ei ther through the use of falsified docunents or by bribing officials in the
country of origin, the transit country or the country of final destination of
t he exported dangerous product.

56. The differences in donestic |egislation and the costs of waste disposa
in the producer countries triggered the devel opnment and proliferation of
transboundary novenents of toxic and dangerous wastes. WAstes were sent to
regions |l acking the political and economic power to refuse it. According to
sonme estimates, in 1983 15 per cent of the world' s dangerous wastes -

45 mllion tons - were dunped outside the country of origin. At that tine
nost trade in wastes was carried out anong the OECD countries. |In 1988,
between 2 and 2.5 million tons of wastes circul ated anong the European nenber
countries of OECD. It was not until the m d-1980s that the noverment of toxic
wast es acquired a North-South dinension. According to non-governmenta
sources, between 1986 and 1988 nore than 6 nillion tons were sent to

devel opi ng countries and countries in Eastern Europe, particularly Romania and
Hungary; Africa alone received around 50 mllion of the 100-300 million tons
produced annual ly by the devel oping countries. According to estinmates by the
Uni ted Nations Environnment Progranmme (UNEP), devel oped countries exported

20 per cent of their wastes to devel oping countries in 1989. For third world
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countries suffering from over-indebtedness and the col |l apse of raw materials
prices, the inport of dangerous wastes had a particular attraction as a |ast
resort for inmproving liquidity.

57. During the 1980s Africa was the nobst frequently targeted continent. The
scandal s of 1987 and 1988, including the discovery of the existence of
contracts between Western conpanies and African countries whereby the
conpanies paid a pittance for |and on which to dunp toxic products, pronpted a
backl ash in devel oping countries, especially those in Africa. The

Organi zation of African Unity (OAU), in its resolution 1153 (XLVIII) dated

25 May 1988, declared such dunping a crine against Africa and the African
people. On 7 Decenber of the sanme year the United Nations General Assenbly,
inits resolution 43/75, condemed the dunping of nuclear and industria

wastes in Africa

58. At that time, UNEP was enbarking on the drafting of an internationa
convention on the control of transboundary movenents of hazardous wastes and
their disposal. The Basel Convention, which was finalized in 1989 and entered
into force in 1992, was the product of a conprom se between the advocates of a
total ban on the transboundary novenent of wastes and those who wi shed to
establish a | egal framework and conditions for the international transport of
wastes. At their third nmeeting, in 1995, the States parties adopted an
anmendnent to the Convention prohibiting the export of hazardous wastes,

i ncluding those destined for recycling, from CECD to non- OECD countri es.

59. In 1991, the African countries adopted the Bamako Convention on the Ban
of the Inmport into Africa and the Control of Transboundary Myvenment of
Hazardous Wastes within Africa. The Convention has 22 signatories and

14 ratifications but has not yet entered into force since only 9 States
parties out of the 10 required by article 25 of the Conventi on have deposited
their instrunents of ratification

60. Despite the existence of these conventions and of nunerous accords and
regional directives aimng to ensure the control and nonitoring of

i nternational shipnents of wastes, the volunme of transboundary novenents of
toxi ¢ wastes has not dim nished.

61. According to information provided to the Special Rapporteur, despite the
prohi bitions inmposed by the majority of the devel oping countries on the inport
of toxic wastes and dangerous products, exports fromthe industrialized
countries have increased for a nunber of reasons.

62. Wast e production has continued to expand and the high cost of disposa

or recycling operations in the countries where wastes are generated has led to
a proliferation of so-called “legal” exporting of wastes for “recycling”
programes. According to sonme non-governmental estinmates covering the period
bet ween 1989 and 1993 in countries where information is nmost accessibl e,
nearly 3 mllion tons of dangerous wastes were “legally” shipped from OECD
countries to devel oping countries under recycling programmes. The biggest
exporters listed were Germany, the United States, Austria, the United Ki ngdom
Australia, Canada, France, Sweden and the Netherlands. The Baltic States and
Eastern and Central European countries were nost commonly targets, foll owed by
countries in Latin Anerica and the Caribbean, Asia and Africa. Reportedly,
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Germany tended to export chiefly to the Baltic States and Eastern Europe and
secondarily to Latin Anerica and Asia. Half of the United States exports went
to Latin Anerica, while the United Kingdom appeared to favour Asia although it
was diversifying its export destinations.

63. In many cases the so-called “legal” transboundary novenent of wastes
conceal s operations to dunp hazardous wastes for disposal or permanent
storage. The wastes are sent to poor countries lacking the infrastructure for
appropriate treatment. They are usually dunped in overpopul ated areas i n poor
regi ons or near towns, posing great risks to the environment and to the life
and health of the poorest popul ations and those | east able to protect

t hensel ves.

64. Trade in wastes for recycling or reuse has also increased sharply.
According to information submtted to the Special Rapporteur, “95 per cent of
t he dangerous wastes form ng the subject of transboundary nmovenents between
CECD and other countries are intended for recovery operations”. |In some cases
the recycling operations referred to are fictitious and a pretext for the
illicit transport of hazardous wastes that enter a country as “goods” or
“products” for reuse in energy generation, in the construction of roads or
bui | di ngs, or even as fertilizer. |In sone cases, recycling operations such as
metal recovery, which are considered legal, are a serious threat to the

popul ation's health and the environment. The recycling of contam nated waste
flows, an industrial operation of a particularly polluting and harnful nature,
tends to be systematically exported to devel opi ng countries and East European
countries.

65. The Speci al Rapporteur has been alerted to the risks involved in
operations or installations for recycling toxic wastes and dangerous products,
such as incineration facilities or lead recycling plants. Waste traders
frequently sell incineration plants to the poorest countries claimng that
these plants produce free energy fromwastes, even though in the

i ndustrialized countries they are subject to stringent regulations and even
noratoria on their operation, prior to phasing-out. Increasing quantities of
| ead battery scrap are reportedly being exported to devel opi ng countries for
recycling as stricter regulations to safeguard the environment and worker
health and safety are introduced in the industrialized countries.

66. The information received by the Special Rapporteur indicates that
polluting industries, activities and/or technol ogi es generating hazardous
wastes are tending to migrate from OECD countries to devel oping countries
(technologies relating to industrial activities using asbestos, cyani de and
chlorine for exanple; and pesticide industries).

67. A nunber of products that have been withdrawn fromsale or strictly
regulated in the industrialized countries continue to be freely exported to
devel opi ng countries (certain pesticides and pharnaceutical s, asbestos,

pl astic material s containing dangerous substances).

68. The differences in legal and regul atory standards between the
devel oped and the devel opi ng countries have nmade it nmore difficult and nore
expensive to treat and di spose of wastes in the country of origin. It is
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to compani es' advantage to dunp wastes in countries |acking anal ogous
| egi sl ation and the human and financi al resources necessary to enforce such
| egi sl ati on.

69. In the industrialized countries, while the sale of toxic products on the
domestic market is tightly regulated, legislation on exports is, if not

non-exi stent, at |least tolerant. The sane applies to the regul ation of
production: the existing regulations do not address the fact that production
processes generate toxic wastes, nor do they aimto halt such waste
generation. The enphasis is not on prevention but on conbating pollution and
consequently on finding outlets for the wastes in other, geographically nore
vul nerabl e areas.

70. The |iberalization and deregul ation of international markets, including
financial markets, have al so aided the novenment of toxic wastes fromthe

devel oped to the devel oping countries by facilitating access to credit and
renoving licensing conditions and other restrictions previously inmposed on
waste exporters. Transnational corporations now have greater freedomto set
up in countries where, owing to political, econom c or social constraints or a
l ack of human and financial resources, environmental |egislation is

rudi mentary, non-existent or poorly enforced. The nobst lucrative transactions
are to be made in regions that are stagnating econom cally and countries that
are prey to unenpl oynent and external debt and | ooking for job-creating
substitution or investnent industries.

71. For many devel opi ng countries, the |lack of specialized databases and

i nformati on banks, properly equipped | aboratories, sufficiently skilled human
resources, and financial nmeans, makes it difficult to determne the nature of
sonme of the substances entering the country. |In sone cases the offers made by
waste traders either onmt key information that would nake it possible to
deternmine the nature of the product or give false information. Fraudul ent
practices are sonetinmes conpounded by bribery of officials at the various
stages of the novenent of toxic products across borders. Consignhment

docunent ation, |aboratory analyses and pernmits are frequently falsified by
carriers and shippers. Through fraud, ignorance, negligence or complicity the
true nature of the goods dispatched escapes the notice of custonms officials
and border police in the country of origin, the transit country and the

i mporting country.

72. At the international level, there are no effective regulatory or

nmoni toring nechanisns. Illicit practices benefit fromthe vague | anguage and
anbi guous provisions of the international conventions. The |lack of any

noni toring or control mechanism in conjunction with the |oopholes in the
conventions, allow arrangenents to be nmade at the very fringes of the | aw
Recourse to fraudul ent practices is assured of inpunity in the absence of

adm ni strative sanctions and/or civil or crimnal proceedings.

73. African and ot her devel oping countries continue to be the chief targets
of the illicit nmovenment and dunping of toxic wastes and dangerous products.
According to information given to the Special Rapporteur, however, new
countries are now involved: the Baltic States, Russia, Ukraine, Georgia,

Sl oveni a, Romani a, Pol and and Al bani a.
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74. The illicit traffic in toxic wastes and dangerous products continually
assunes new forns, the principal characteristic being the ability of the
persons and conpani es engaged in such practices to adapt to new factors at the
nati onal |evel and changes in the international situation. The promnul gation
of legislation at the national level and the international conventions

notw t hst andi ng, trade in dangerous wastes is continually devel opi ng, assum ng
ever nore el aborate fornms as States acquire appropriate |egislation, and
shifting towards the econonically weak countries and towards areas of tension
and conflict where the enfeeblenment of governnmental and judicial authorities
and of administrative structures renders any effort to control the trade and
any attenpt at prosecution futile.

75. In at | east one case brought to the attention of the Special Rapporteur
humani tari an assi stance was used as a cover for dunping toxic products in a
country in difficulties. 1In other cases the traffic in toxic products has
been said to be closely linked to arms, nuclear materials and drugs
trafficking, which presupposes the existence of particularly dangerous and
sophi sticated international trafficking networks which no State can fight

al one.

76. The Speci al Rapporteur's attention has also been drawn to the fact that
t he dunpi ng of toxic wastes and dangerous products, over and above its

i nternational aspects, was assum ng dramatic internal proportions in
particul ar countries as conpani es, aided by the conplicity or negligence of
the central, federal or regional authorities, tended to store wastes in areas
and towns inhabited by poor or econonically di sadvantaged popul ati ons or
groups that are subject to discrimnation in its various forms. |n accordance
with the wishes of certain nenbers of the Comm ssion on Human Rights, the
numer ous commruni cati ons received on this matter have not been exam ned. The
Speci al Rapporteur cannot refrain, however, fromvoicing her concern at this
serious problem which ought to be addressed through the mechani sms for the
protection of human rights.

2. The illicit nmovenent and dunping of toxic wastes and
dangerous products and the enjoynent of human rights

77. The information and specific cases submtted to the Special Rapporteur
indicate that the facts and incidents relating to the illicit nmovement and

cl andesti ne dunping of toxic wastes and products, generally in devel oping
countries or in regions settled by poor or disadvantaged popul ati ons or groups
suffering fromdiscrimnation, were underpinned by fraudul ent practices and
acconpani ed by violations of various categories of rights under the

i nternational human rights instruments, not only collective rights but al so

i ndi vidual political, civil, social and econonmic or cultural rights.

78. The communi cati ons addressed to the Special Rapporteur describe acts
affecting the right to life and security of person, health, an adequate
standard of |iving, adequate food and housing, work and non-di scrim nation
In certain cases serious violations of the right to |ife and health had
occurred, and the reported incidents had | ed to sickness, disorders, physica
or nental disability and even deat h.



E/ CN. 4/ 1998/ 10
page 19

79. In other cases, the right of association and the freedom of access to
information were sinmlarly ignored or severely curtail ed, thereby hanpering
action by individuals or groups to prevent the dunping of toxic wastes, to
exercise their rights and to nmobilize the human and financial resources
necessary to deal with the problem

80. The communi cati ons addressed to the Special Rapporteur frequently
mention violation of the right to information. Generally speaking, in the
absence of information, the root problem goes unnoticed until an incident
occurs with serious consequences for the life and health of individuals as
well as irreversible danage to the environnent. After the incident,
information vital to the victinms and their protection is either wthheld,
falsified, or supplied late or in an inconplete, piecemeal or unusable state.
bstacles are also placed in the way of the exercise of the right to

di ssem nate information, with governnent authorities citing reasons of

nati onal security and transnational corporations claimng conmercia
confidentiality.

81. The information supplied to the Special Rapporteur concerning the
practices of transnational corporations suggest that other rights are being
flouted as well, such as peoples' right to self-determ nation and to dispose

freely of their natural resources under the opening articles of the
I nternational Covenants, and the right to devel opment recogni zed by
Decl arati on on the Right to Devel opnent.

82. The aforementi oned practices also affect the right to work, the right to
t he enjoynent of just and favourable conditions of work and the right to
freedom of associ ation. The operations of transnational corporations infringe
the right to formand join trade unions, the right to strike and participate
in collective bargaining, the right to social security and the right to enjoy
the benefits of scientific progress and its applications.

83. O her rights under the Universal Declaration of Human Rights, the

I nternational Covenants and ot her human rights instruments are also affected
by the acts reported, including the right of everyone to an adequate standard
of living, including adequate food and housing, and to the continuous

i mprovenent of |iving and working conditions.

84. The commruni cations received by the Special Rapporteur show that it is
often the nost vul nerable groups that are the main targets and consequently
the nost affected by the dunping of toxic wastes and dangerous products. As
wel | as discrinmnation on the grounds of race or of nmenbership of a social
ethnic, political or cultural group, what is known as “ecol ogical”

di scrimnation also occurs, in that wastes are buried preferably in the
territories of developing countries and in areas inhabited by di sadvant aged
groups, mgrants, indigenous peoples or racial, religious, linguistic or other
mnorities. Mreover, these popul ation groups are excluded fromthe process
of environnmental decision-nmaking, nonitoring and foll owup. They usually |ack
the wherewithal to initiate judicial proceedings or to obtain any other form
of administrative or |egal redress.
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3. Coments on the cases subnitted to the Special Rapporteur

85. At this stage the Special Rapporteur cannot draw any concl usions or nmake
any recomendati ons regarding the specific cases and incidents submitted to
her, insofar as the short time she has exercised her nmandate, together with

t he i nadequat e human and financial resources hitherto avail abl e, have
prevented her from either conducting exhaustive inquiries or ensuring the
appropriate followup of the cases. For the sane reasons, it has not been
possible to draw up a list of conpanies and transnational corporations
involved inillicit trafficking.

86. On rare occasions, for exanple in South Africa, which she visited at the
invitation of the Governnent, the Special Rapporteur was able to confirmthat
donestic neasures were being taken and i ndependent conm ssions of inquiry
appointed with a view to establishing the facts, renedying the situation and

| ooking after victins' interests (see docunent E/CN. 4/1998/10/Add.2). There
were many ot her cases where the review procedure followed by the Specia
Rapporteur did not help her to identify incidents, nmeasure their magnitude or
di scover their consequences.

87. In the absence of adequate human and financial resources, the Specia
Rapporteur nust rely on the informati on she receives from vari ous sources.
Reports are often vague, and information may be fragnentary or inconplete

because non-governnental or private sources do not have access to the

i nformati on they want or are obstructed in their activities and research

88. In addition, victimzed Governnents, even when they possess
information - which is not always the case, nany of them having reported that
they do not have reliable information or any way of confirm ng “runours”
concerni ng dunpi ng or attenpted dunping of wastes in their territories or in
nei ghbouring countries - are often loath to publicize situations that may
discredit their adm nistration or pronpt the countries of origin to take
retaliatory econonic or financial neasures, or that may drive away foreign

i nvest ment .

89. VWile she is grateful to the Governnents for their cooperation, the
Speci al Rapporteur wi shes to point out the difficulties caused by the content
of the mpgjority of the comments submitted in response to the allegations
contained in her second report and this, her third report. VWhile all replies
are appreciated and allowing for the fact that many countries, particularly
devel opi ng countries, have difficulty in gathering and conpiling the necessary
information, it is nevertheless the case that the responses confi ned

t hemsel ves mainly to refuting the allegations, questioning the jurisdiction of
the Speci al Rapporteur or describing the |egislative or regulatory measures
taken to combat illicit trafficking, without reference to the specific case
that is the subject of the comunication and wi thout indicating whether the
authorities have any intention of shedding light on the allegations.

90. In the light of the foregoing, and in keeping with the review procedure
currently used in human rights protection nechani snms, the Special Rapporteur
has included in her two |latest reports and in docunent E/CN.4/1998/10/Add. 1,

t he comruni cati ons she has received and the governnment responses to them
However, bearing in mnd the interplay of the two factors menti oned above,
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neither the inclusion of the allegations nor the inclusion of the responses
i mplies any opinion or judgenent on the part of the Special Rapporteur as to
the validity of these allegations and refutations.

91. Moreover, it is likely that the nunber of comunications received on
specific cases in no way reflects the magnitude of the problemin view of the
af orementi oned wi t hhol di ng of information

B. Recommendati ons

92. It should be recalled that, in the Vienna Declaration and Progranme of
Action, the international comunity recognized that “illicit dunping of toxic
and danger ous substances and waste potentially constitutes a serious threat to
the human rights to Iife and health of everyone”. The Special Rapporteur
therefore recalls the comtnment nade by all States “to adopt and vigorously

i npl ement exi sting conventions relating to the dunping of toxic and dangerous
products and waste and to cooperate in the prevention of illicit dunping”.

93. Prevention is of crucial inportance in avoiding adverse effects for the
life and health, not only of individuals but of whole communities, and

i rreparabl e damage to the environnment. Experience shows that, despite the
provi sions of such international conventions as the Basel Convention and the
Bamako Convention, requiring the country of origin to reinport hazardous
products illicitly transported into a country, few Governnments, either through
political opportunismor for econonm c reasons, are prepared to inplenent this
provision. This nerely underlines the inportance of preventive nmeasures to
halt the occurrence or recurrence of illicit dunping of wastes.

94. It is inmportant to reinforce countries' ability to detect and suppress
any attenpt to inport toxic and dangerous products into their territory.

I nternational judicial cooperation and exchanges of information nust be
facilitated in order to nount an effective defence against fraud and
corruption in the countries of origin, the inporting countries and the transit
countries. International cooperation should be encouraged in efforts to
conbat organi zed trafficking networks.

95. It is inmportant to devel op regional and international cooperation in
this area and to help countries, particularly devel oping countries, to obtain
the necessary information on illicit trafficking and in that regard to set up
dat abases that are accessible to those countries on the nature of dangerous
products and toxic wastes, the conpanies that indulge in illicit practices and
any organi zed networks that nay be uncovered.

96. The capabilities of the secretariat of the Basel Convention and, at an
opportune nonent, those of the secretariat of the Bamako Convention should be
strengt hened and States should be encouraged to ratify these conventions and
to cooperate fully in the inplenentation of their provisions, including those
prohi biting the export of dangerous goods, even for recycling, fromthe

i ndustrialized countries to the devel opi ng countries.

97. The Speci al Rapporteur wi shes to highlight the fact that scant
i nformati on and few comruni cati ons have thus far been submitted to the
secretariat of the Basel Convention by Governnents. It is inportant to
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strengthen the mechani sms for international nonitoring of the inplenentation
of the Convention as anended and to encourage the States parties to report
contraventions.

98. The greatest difficulty for the devel oping countries is to detect the
true nature of products entering their territory. To effectively counter
fraudul ent manoeuvres, it is necessary to strengthen these countries' donestic
capabilities by, for exanple, giving financial assistance, transferring
appropriate technol ogy, providing analytical |aboratories, helping to set up
domesti c dat abases, establishing regional and international centres for the
exchange of data and information, and providing substantial assistance in
education for the wider public and training for professionals in health,

envi ronnent, business, custons, the police, anti-fraud services and the
judicial system

99. Wastes tend to be sent to regions where environnmental legislation is
rudi mentary, non-existent or poorly enforced. It is inportant, therefore, for
Governnments to pronul gate specific donestic legislation in order to avert this
perni ci ous practice, and to take nmeasures, including admnistrative, civil and
penal sanctions to deter individuals, conpanies and transnational corporations
involved inillicit trafficking.

100. Transnational corporations should at |east be obliged to respect the

| aws of the host country and, when necessary, be held accountable for their
actions and practices under the |aw of the country of origin, where stricter
envi ronnental standards are applied. Transnational corporations' countries of
origin should assist countries that are the victins of crimnal practices
relating to the novenent of toxic wastes in prosecuting and punishing the
perpetrators of such offences, inter alia by crimnal penalties.

101. Under the Basel Convention and the Bamako Convention, illicit
trafficking in toxic wastes and dangerous products is a crine. States should
take appropriate steps to classify offences relating to illicit novenent of

such wastes and products as crimnal offences under their own donestic |aw.
Fol l owi ng the exanple of the draft convention for the protection of the

envi ronnent through crimnal |aw, prepared by the Council of Europe in 1995,
States shoul d consider recognizing the crimnal responsibility of |ega
persons and thus taking steps to inpose penal sanctions on conpanies in cases
where their agents, one of their agents, or other representatives have
conmitted an of fence connected with illicit trafficking in wastes on their
behal f.

102. Franework donestic | egislation and regional arrangenments could be
suggested to CGovernnents that request them by the bilateral and nultilatera
cooperation agencies, UNEP, the Ofice of the H gh Comm ssioner for Human

Ri ghts (Advisory Services, Technical Assistance and Information Branch), the
United Nations Crinme Prevention and Crimnal Justice Programre and the
secretariats of the Basel Convention and the Banako Conventi on

103. The Speci al Rapporteur recommends that independent national commi ssions
of inquiry with judicial or quasi-judicial powers should be instituted in
cases of alleged illicit nmovenent or attenpted dunping of toxic wastes or
dangerous products in order to shed Iight on the circunmstances surroundi ng the
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events, to expose any fraud or bribery, to prosecute the alleged perpetrators,
to assess the inpact on the environnent and on the rights of the persons or
comunities affected, to guarantee effective neans of redress so that victins
can obtain adequate conpensation or reparation, and to propose renmedies to
rectify the situation and to prevent the recurrence of illicit practices.

104. The role of education is of crucial inportance. Raising the |evel of
envi ronnental understanding is a way of devel oping the neans to conserve the
environnent while creating the conditions for victinms to exercise their rights
and defend thensel ves agai nst the adverse effects of the deterioration of
their living environnment and their working and health conditions. Education
al so brings about a better understanding of the environnental costs of harnfu
practices and in this way nakes it possible to take preventive and renedi a
action. Wiile it is inportant to know that a child is sick, it is even nore

i mportant to know why and what ails it in order to apply suitable renedies and
avoid a rel apse.

105. It is inportant to strengthen the environnmental defence organizations,
| ocal associations and non-governmental organizations. Experience shows that
t he non-governnental organizations play an indispensable role in alerting
public opinion and giving the necessary inmpul se to governnment reaction in

cases of illicit nmovement and dunping of toxic wastes in a country. 1In sone
cases, such awareness has given rise to preventive nmeasures making it possible
to prevent wastes from being despatched to and/or stored in the country. 1In

ot hers, such action has made it possible to help victims, if not to fully
exercise their rights, at |east to nmake thensel ves heard.

106. Some Governnents have granted associations the right to act on victins'
behal f, including the right of defence and the power to bring actions,
allowing the effective exercise of adm nistrative and judicial redress. This
trend shoul d be encouraged and nore States should adopt donestic nmeasures to
strengthen the judicial renedi es exercised by such associations on victins'
behal f, if necessary through the courts of the country of origin of the
transnati onal corporation concerned.

107. The Special Rapporteur draws attention to her supplenmentary

recomendati ons contained in addendum E/ CN. 4/ 1998/ 10/ Add. 2 to the present
report, dealing with her visit to Africa.



