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I nt r oducti on

1. The present report is the fourth presented by the Special Rapporteur on
the promotion and protection of the right to freedom of opinion and
expression, M. Abid Hussain (India), since the mandate was established by the
Commi ssion on Human Rights in resolution 1993/45 of 5 March 1993. In

pur suance of Conmi ssion resolutions 1993/45, 1994/33 and 1995/40, all adopted
wi t hout a vote, the Special Rapporteur submitted reports to the Comm ssion at
its fiftieth (E/CN. 4/1994/33), fifty-first (E/CN. 4/1995/32) and fifty-second
(E/CN. 4/ 1996/ 39 and Add. 1-2) sessions respectively. The present report is
subm tted pursuant to resolution 1996/53, in which the Comm ssion decided to
renew the mandate of the Special Rapporteur for a period of three years.

. TERMS OF REFERENCE

2. As the Special Rapporteur has indicated in his previous reports
(E/CN. 4/ 1996/ 39, para. 4; E/CN. 4/1995/32, para. 12; and E/ CN. 4/1994/ 33,

para. 40) he would like to touch on certain basic questions concerning the
right to freedom of opinion and expression as guiding parameters for his work.

3. The | arge nunber of cases brought to the attention of the Special
Rapporteur during the past four years strongly indicates that Governments
continue to place undue enphasis on perm ssible restrictions relating to the
right to freedom of opinion and expression. The Special Rapporteur thus
bel i eves that several coments made in the second report (E/ CN. 4/1995/32) bear
repeating. |In particular, the Special Rapporteur w shes to re-enmphasize the

i nportance of the principle of proportionality in the process of establishing
whet her any limtation of the right to freedom of expression is legitinmate.
The scope of protection offered by article 19 of the International Covenant on
Cvil and Political Rights is conprehensive and, in general, protection of the
freedomis the rule and restriction of such freedom should be the exception to
the rule. However, the Special Rapporteur would also like to note that the
Covenant nust be read as a whole, and that in particular, article 19 nmust be
read in conjunction with article 20. Wile article 19 (3) refers to
“restrictions” only, there are wi der purposes for interference with the right
to freedom of expression, notably article 20 of the Covenant, which obligates
States to interfere with the right to freedom of expression as well as with

ot her rights enunerated in the Covenant by prohibiting propaganda for war and
t he advocacy of racial hatred.

4, As regards restrictions on the right to freedom of expression inposed on
the basis of protecting public order, the danger exists, in light of the
vagueness inherent in the notion of public order, that the application of such
restrictions undermnes the right to freedom of expression itself. A genera
tendency to perpetuate or concentrate excessive and arbitrary authority in the
hands of the executive branch vitiates an environnment congenial to freedom of
opi nion and expression and restricts the independence of the judiciary and the
| egal system The Special Rapporteur thus wishes to reiterate his view that
to safeguard the protection of the freedom of expression as a general rule, as
opposed to an exception, any appeal on the part of the State to restrict the
exerci se of the freedom of expression on the grounds of protecting public
order should, in the eyes of the Special Rapporteur, neet strict requirenents
indicating its necessity. As a general rule, States should not invoke any
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custom tradition or religious considerations to avoid neeting their
obligations with respect to the safeguarding of the right to freedom of
expression (see E/CN. 4/1995/32, para. 53). The Special Rapporteur reiterates
the inmportance of reflecting a judicious bal ance between the need and the
right of States to protect legitimte national interests and the obligation of
States to protect the right to freedom of opinion and expression. The Specia
Rapporteur urges all Governments to review not only |aws specifically intended
to protect national security but also ordinary crimnal |aws which may be used
to infringe the rights to freedom of opinion and expression and information.

5. Furthernore, because of the fundanmental social and political role of
information, the right of everyone to receive information and ideas nust be
adequately protected. This right is not sinply a converse of the right to
impart information but is a separate freedomon its own. And, since the right
to seek and receive information is one of the nost essential elenments of
freedom of expression, the protection of this right nust also be the rule and
restrictions may only be the exception. The Special Rapporteur, therefore,
under scores once again that the tendency of nmany Governnments to w thhold
informati on fromthe people at | arge through such neasures as censorship is to
be strongly checked (see E/CN. 4/1995/32, para. 35).

6. It shall also be recalled that the final report of the Special
Rapporteurs of the Sub-Conm ssion on Prevention of Discrimnation and
Protection of Mnorities on the right to freedom of opinion and expression
enphasi zed the fact that “information is a tradeable commpdity available to
the haves and inaccessible to the have-nots and a conponent of econom c,
political or mlitary power”. The Special Rapporteurs also observed that “the
preci se meaning of the term[information] should be defined concretely in the
context of the relevant circunstances, proceeding fromthe principle that al
types of information should be available to everyone” (E CN. 4/Sub.2/1992/9,
para. 13). In light of the inportance and conplexity of the right to seek and
receive information, the Special Rapporteur intends to develop further his
comentary in his next report to the Comnr ssion

1. ACTIVITIES

7. The Speci al Rapporteur has received a | arge nunber of detailed

al  egati ons concerning cases of violations of the right to freedom of opinion
and expression in 1996. As was the case in previous years, the Specia
Rapporteur was only able to transmit a limted nunmber of requests for
information to sone CGovernnents, owing to the insufficient financial and human
resources to fulfil his mandate in the manner he woul d deem appropriate. The
concerns raised in previous reports to the Comr ssion concerning the

ci rcunstances of work (E/ CN.4/1995/32, paras. 92-95 and E/ CN. 4/ 1996/ 39,

para. 6) remain equally valid in relation to the year under scrutiny in this
report.

8. It should thus be enphasized that the presentation of the situations in
the followi ng section in no way reflects the extent of the problem worl dw de.
As indicated in paragraph 7 of |last year's report, the Special Rapporteur has
recei ved informati on concerning a nuch |arger nunber of countries. However,
if there is to be any neaningful exchange of views with Governnments, the
mandate requires a substantially increased pool of resources. Wthin the
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current constraints, the Special Rapporteur has engaged in a dialogue with
Governnments only with regard to a linmted nunber of cases, which are di scussed
in section I11.

9. An inportant element in carrying out his mandate is, in the view

of the Special Rapporteur, the carrying out of country visits. From 20

to 25 September 1996, the Special Rapporteur undertook a visit to Turkey, on
whi ch he has submtted a separate report to the Conmi ssion at its current
session (E/CN. 4/1997/31/Add. 1).

10. To date, the Special Rapporteur is in possession of standing invitations
for a visit by the Governnents of Belarus, Poland and the Sudan. Mbreover,
during 1996, the Special Rapporteur requested an invitation to visit Al bania,
the Denocratic People' s Republic of Korea, Egypt, |Indonesia, Peru and Viet Nam
to examne in situ the realization of the right to freedom of opinion and
expression. The Special Rapporteur wishes to reiterate his interest in
conducting visits to those countries.

11. Finally, in the view of the Special Rapporteur, the exchange of views
anong all relevant actors concerned with issues relating to freedom of opinion
and expression is indispensable. To this end, on 31 May 1996, the

London- based organi zati on ARTI CLE 19, the International Centre Agai nst
Censorship, hosted, for the second tine, a day-long consultation with the
Speci al Rapporteur. During this consultation, he was able to exchange views
on issues relating to his mandate with a number of non-governmenta

organi zations active in the pronotion and protection of the right to freedom
of opinion and expression, and with representatives of the Governnent of
Canada and the Government of the United Kingdom of G eat Britain and

Northern Ireland, as well as of the Council of Europe. The Special Rapporteur
would Iike to express his gratitude to the host organization and al
participants for the valuable contribution they have made to his work.

12. In this context, the contribution of a nunber of non-governnenta

organi zati ons regardi ng several aspects of relevance to the enjoynment of the
right to freedom of opinion and expression bears repeating. The Specia
Rapporteur wi shes to thank the organi zati ons concerned for their continuous
support of the mandate and encourages themto continue to provide materials
useful in carrying out the mandate, and ultimately in furthering the enjoynent
of the right to freedom of expression

[11. COUNTRY SI TUATI ONS

13. The Speci al Rapporteur in this section reports on the comruni cations
sent out and replies received during 1996. This, however, in no way inplies
that all cases of earlier conmunications have been closed to the satisfaction
of the Special Rapporteur, in particular because in a significant nunmber of
cases he has not received replies fromthe Governnents concerned. He refers
to section Il of last year’s report to the Comm ssion (E/ CN 4/1996/39) for a
list of cases previously exam ned.

14. The Speci al Rapporteur would like to draw attention to one inportant
positive devel opnent, nanely the increased cooperation of Governments in
providing information on the cases in question. Wile in previous years a
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| arge nunber of Governnments abstained fromresponding, this year, all the
Governnment s have responded except one, fromwhoma reply is expected soon
VWhile this is, of course, no reflection on the state of respect for freedom of
opi nion and expression in those countries or the world, it is a positive sign
in that it opens the possibility for the Special Rapporteur to engage in a

di al ogue ai ned at addressing the concerns as regards respect for freedom of
opi nion and expression. The opportunity for dialogue is even greater during
country m ssions, and the Special Rapporteur wi shes to express his hope for

t he continued cooperation of Covernnents in this regard.

Al bani a

15. By letters dated 30 June 1994 and 26 Septenber 1994, the Speci al
Rapporteur transmitted to the Governnent information he had received
concerning M. Al exander Frangaj, editor-in-chief of Koha Jone, and its
reporter M. Martin Leka. According to this information, they were arrested
for publishing State secrets, the latter also accused of “slander and
publication of fallacious data”, though they had not been charged nor formally
rel eased. Allegedly, these accusations had stemmed froman article by

M. Leka about a docunent signed by the Mnister of Defence.

16. By letter dated 21 March 1996 the Government infornmed the Specia
Rapporteur that M. Martin Leka and M. Al exander Frangaj had been accused of
rendering public State secrets in conplicity, according to articles 122 and 13
of the Penal Code of Al bania. The forner was sentenced to one year and

six nonths' inprisonnment, the latter was acquitted in accordance wth

article 71, paragraph 7, of the Penal Procedure Code of Al bania. The Court of
Appeal had partially reversed the judgenent of the District Court, thus
declaring M. Leka guilty and, in conpliance with article 20 of Press Act

No. 7756 of 11 Novenber 1993, sentenced himto 10 nonths in prison. Further
havi ng been previously declared guilty of slander, the prison sentence for

M. Leka was extended to one year and six nonths. The Court of Appeal had

al so reversed the judgenent of the District Court in the case of M. Frangaj,
declaring himaguilty, and, in conpliance with article 20 of Press Act No. 7756
of 11 Novenber 1993, he was sentenced to five nmonths' inprisonment. It is
further noted that before the case was to be judged in the Court of Cassation
both journalists were pardoned by the President of the Republic of Al bania on
3 May 1994, in accordance with article 28, paragraph 14, of Act No. 7491

dated 29 April 1991. Mreover, the Court of Cassation acquitted the two
journalists on 31 May 1994.

17. The Speci al Rapporteur thanks the Al bani an Governnent for the reply
provi ded and the willingness shown to cooperate with the mandate. He intends
to seek further clarifications regarding the grounds for the initia
convictions and the application of national legislation in relation to the
State’s obligation to protect the right to freedom of opinion and expression

Al geria

18. By letter of 14 Decenber 1995, the Special Rapporteur conveyed his
concern to the Government on the fate of M. Hacene Quandjeli, editor of the
Al gi ers-based daily Liberté, and M. Abrous CQutoudert, director of Liberteé.
According to information received by the Special Rapporteur both nmen were
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arrested at Algiers airport on 10 Decenber 1995. Reportedly, the Mnistry of
the Interior ordered the closure of the daily, on the sane day, for the
duration of 15 days.

19. By letter dated 8 April 1996, the Governnent infornmed the Special
Rapporteur that M. CQuandjeli was never prosecuted, but rather that it was
M. Abrous Qutoudert and M. Samr Kneyaze, editor and a journalist with the
daily Liberté, respectively, who were prosecuted. An application for the
openi ng of exam nati on proceedi ngs agai nst them on charges of defamation and
using insulting | anguage, under articles 144, 296 and 298 of the Penal Code
and article 45 of the Informati on Code, was submtted by the Governnent
Procurator to the Court of Algiers. M. CQutoudert and M. Kneyaze, who were
pl aced in custody on 10 and 11 Decenber 1995, respectively, were tried and
rel eased on 13 Decenber 1995, the former receiving a suspended sentence of
four months’ inprisonnment, the latter a suspended sentence of two nonths. An
appeal was | odged by all parties with the Court of Algiers.

20. Inits reply, the CGovernnent also noted that freedom of conscience,
opi ni on, expression, association and assenbly are guaranteed in articles 35
and 39 of the Algerian Constitution. Concerning the |legal franmework for the
exercise of the right to information, article 3 of the law of 13 April 1990
was cited. The reply further recalled that the denocratization introduced by
the Constitution of 1989 had brought a prodigi ous expansion in the information
medi a, with the launching of some 100 new publications in the public and
private sectors as well as the political press. The new publications in the
private sector are nanaged by journalists’ cooperatives which avail thenselves
of the facilities of the fund for the pronmotion of the witten and audi ovi sua
media. The daily circulation of all titles is estimted at al npst

1.5 mllion. Finally, the response noted that since the advent of politica
pluralismand the increase in the nunber of organs of the press, journalists
first formed a professional action novenent (Algerian Journalists’ Myvenent)
and then the Algerian Journalists’ Association (AJA), in order to better
defend their corporate interests. In its dealings with the authorities, it
focuses on pronoting the status of journalists and inproving the conditions in
whi ch they work.

21. By letter dated 18 Decenber 1995, the Special Rapporteur conveyed his
concern to the Government regarding the deliberate killing of 26 press

prof essi onal s between 6 January and 5 Decenber 1995, the names of whom were
noted in paragraph 19 of the report of the Special Rapporteur to the

Comm ssion in 1996 (E/ CN. 4/1996/39).

22. By letter dated 8 April 1996, the Governnent conveyed to the Specia
Rapporteur that the violent acts carried out against journalists over the past
few years were attributable exclusively to armed terrorist groups, who
attacked indiscrimnately all nenbers of social and professional categories,
as well as nenbers of the security forces and the civilian section of the
popul ati on. The conmi tnent of journalists to denbcracy, and their
denunci ati on and condemation of the nurders, attacks and other acts of

sabot age on which they reported regularly, nade thema prine target of arned
groups. Since 1993, 78 journalists and other nedia personnel had been victins
of particularly brutal terrorist attacks. As part of the Algerian
Governnment’s efforts to end the terrorist violence, a nunmber of nmeasures had
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been taken to inprove the security of journalists, including better protection
for journalists at their place of work, a firmcommtnent by the State to
provi de organs of the press whose offices had been car-bonmbed with new and
nore suitable prem ses, as well as the institution of |egal proceedings

agai nst the perpetrators. Furthernore, it provided a list of specific
nmeasures taken by the Governnment to illustrate the Governnment’s determ nation
to subject those guilty of terrorist crimes to the full rigour of the |aw

i ncluding action taken with regard to the nurders of Djamel Bouhi del
phot ogr apher for the newspaper Nouveau TELL; Farah Ziane, journalist for

Révol ution Africaine; Said Mekbel, journalist and editor of the daily

Le Matin; Ahnmed Said, an ENTV journalist, and Yasser Laakal, journalist for
Quoti dien El-Mssa; Salah Aliou, journalist for El Houria; and Djanel Eddine
Zaiter, journalist for El-djounhouria.

23. The Speci al Rapporteur thanks the Government of Algeria for the replies
provi ded and the willingness shown to cooperate with the mandate. However,
the Special Rapporteur regrets that no information was provi ded regarding the
all eged closure of the daily Liberté for the duration of 15 days. The Speci al
Rapporteur remains concerned about the climte of violence in the country, and
urges the Government to take all nmeasures to ensure that the human rights of
all its citizens are respected.

Br azi |

24. By letter of 26 Septenber 1994, the Special Rapporteur transmtted
information to the Governnent alleging intimdation and the use of violence
agai nst M. Reinaldo Cabral, a correspondent in the State of Al agoas for the
Ri o de Janeiro-based newspaper Jornal do Brazil

25. By letter dated 5 June 1996, the Government conveyed to the Specia
Rapporteur information on this case, transnitted by the Ofice of the
Attorney-General of the Republic. It was noted that a police inquiry

(No. 21/93) was opened in the police station of the second district of Mceio
to investigate the allegations raised by M. Cabral, namely that on

8 April 1993, two arned nen approached his residence and, while being pursued
by two watchmen, set fire to his car and fled. The incident was described by
M. Cabral as an attenpt on his life, notivated by the articles he had witten
denounci ng police violence. The Governnent noted that the inquiry could not
confirmthe allegations and concluded that there had been an “attenpt to
provoke material danages by neans of fire”. The perpetrators of the incident
could not be identified. It is further noted that after comunicating the
results of the inquiry to M. Cabral, the Public Prosecutor, M. Luiz Barbosa
Car natba, placed hinself at the disposal of M. Cabral for further discussion
wi thout receiving a reply until 21 February 1994,

26. The Speci al Rapporteur thanks the Government of Brazil for the reply
provi ded and the willingness shown to cooperate with the nmandate.

Chi na
27. By letter dated 14 Decenber 1995, in a joint initiative with the Wrking

Group on Arbitrary Detention and the Special Rapporteur on the independence of
judges and | awyers, the Special Rapporteur transnmitted information on the fate
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of M. Wei Jingsheng and expressed, inter alia, his concern that the detention
and trial of M. Wi were solely notivated by his non-viol ent pro-denocracy
activities, and therefore appeared to be in violation of his right to freedom
of opi nion and expression.

28. By letter dated 18 March 1996, the Governnment of China informed the
Speci al Rapporteur that M. Wi Jingsheng, while on parole and deprived of his
political rights, had once again carried out activities aimed at overthrow ng
the Governnent and the judicial organs of China had therefore brought himto
trial and rendered judgenent according to the law, with the proceedi ngs of the
case in full conformty with the provisions of the | aw of China and the

rel evant international human rights instrunents. It was further noted that,
according to relevant stipulations of the laws of China, the judicial organs
of China enjoy independent jurisdiction over crimnal cases and that no other
adm ni strative organs, social organizations or individuals had the right to
exci se such powers, nor were they able to intervene in the proceedi ngs of the
judiciary.

29. As regards the facts and proceedings of Wi's case invol ving conspiracy
to overthrow the Government, it was noted that on 13 Decenber 1995, Beijing
No. 1 Internediate People's Court held an open hearing of Wei's case and, in
accordance with the | aw, sentenced himat first instance to a 14-year
fixed-terminprisonment and a 3-year deprivation of political rights for the
crime of conspiring to overthrow the Government. Further, his previous
sentence of 15 years of fixed-terminprisonnent and 3 years of deprivation of
political rights by an internedi ate people's court of Beijing in 1979 for
providing inportant military information to foreigners and for openly carrying
out activities endangering national security ained at overthrowi ng State power
was recalled. Wi Jingsheng had been rel eased on parole in accordance with
the aw on 14 Septenber 1993. Wile on parole and deprived of his politica
rights, Wei Jingsheng once again conspired to overthrow the Government. Wth
the approval of a branch of the People's Procuratorate of Beijing, the Public
Security Bureau of Beijing arrested Wei on 21 Novenber 1995 in accordance with
the | aw.

30. The Government further noted that after conclusion of the investigation
by the Public Security Bureau of Beijing, the case had been transferred to the
branch of the People's Procuratorate of Beijing on 23 Novenber for review

The branch of the People's Procuratorate of Beijing initiated a public
prosecution on 1 Decenber at Beijing No. 1 Internediate People's Court in
accordance with article 100 of the Crim nal Procedure Law of China. The bil

of prosecution accused Wei of plotting to overthrow the Government, stating
that his acts constituted a crime and that he should be punished accordingly.

31. The Governnent further informed the Special Rapporteur that, during the
proceedings, it was identified that Wi had nastern nded and drawn up a pl an
of action for the purpose of overthrow ng the Governnent, which included the
establishnent of fund-raising institutions in order to “finance the denocratic
activities”, the purchase of several newspapers, setting up companies to
organi ze cultural activities, organization of some non-governnenta

activities, such as expositions of paintings, cultural perfornmances and
produci ng publications with a viewto establishing footholds to facilitate

I iai son and propaganda as part of a schene to “set off storms big enough to
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shake the current Government”. It was further noted that Wi had actively
organi zed the inplementati on of the above plan, had purchased a 12.5 per cent
share of a certain city credit cooperative, and handed over to persons
responsi ble for a certain organi zati on overseas “A Brief Introduction to
Projects in Need of Help” witten by hinmself. |In addition, he had asked for
tens of thousands of United States dollars as operational funds. He had al so
regi stered a “Shengtao Corporation Ltd.” in Hong Kong in the name of his
younger brother and organi zed painting expositions in Beijing in the
Corporation's nane, in an attenpt to form*“forces and organi zati ons”
favourable to hinself. Wi had al so been very active in making secret
contacts with certain elenents within and outside China, studying the
so-called tactics of struggle, plotting to unite the forces of the illega
organi zations, “building up capacity and waiting for the opportunities”,
maki ng organi zati onal preparations for the purpose of overthrow ng the
Governnment. Furthernore, Wei had published a nunber of articles outside China

through illegal channels, in which he attacked the Chi nese Government,
sl andered the socialist systemand the | eadership of the Communist Party of
China, as well as advocated the independence of Tibet. In this way, he had

colluded with outside forces and organi zati ons hostile to China in instigating
the overthrow of the people's denpcratic dictatorship and the socialist
system and the splitting up of China.

32. The Court had written evidence shown, such as “A Brief Introduction of
Projects in Need of Help” witten by Wei hinmself and nunmerous articles and
drafts, and had testinonies of witnesses read. It was further noted that W
had openly adnitted the facts identified by the Court. The Court nade the
above judgenent in accordance with articles 90, 92, 52 and 60 of the Crim nal
Law of China. Wi had entrusted his relatives to engage a counsel who
defended his case in court. Wi had also nmade full defence for himself in
court, and nmade a final statenent after conclusion of the court debate.
Several dozen people, including journalists and Wei's relatives, were present
at the hearing.

33. Regardi ng the concern that the detention and trial of M. Wi Jingsheng
were solely notivated by his “non-violent pro-denpcracy activities”, it was
noted that China is a country in which the rule of |law prevails. The
Constitution of China and the rel evant | aws guarantee and protect the rights
and fundanental freedonms of its citizens, while stipulating that the citizens
must fulfil the obligations under the Constitution and the relevant |aws. One
can be brought to justice only when he or she has violated the law. The
Government expressed the view that having different political views wthout
commtting acts endangering national security does not constitute a crine.
The crime of endangering national security, for exanple, consists not only of
t he goal of overthrow ng the Covernnent and the socialist system but also of
t he conm ssion of acts to overthrow the Governnent, or undermne the
territorial integrity of China, or acts of arned nass rebellion, or acts of
espi onage, this category of crinme being punishable in other countries as well
It was further noted that facts and evidence have proved that Wei engaged in
acts of plotting to overthrow the Governnment while on parole and deprived of
political rights and, therefore, it was only just and reasonable that the

Chi nese judiciary should give its judgenent in the case.
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34. Finally, it was noted that the Criminal Procedure Law of China

stipul ates that the accused has the right to defence and, in addition to
exercising the right to defend hinself in the proceedings, the accused may
al so engage | awyers, close relatives or other citizens to defend him After
the court has decided to open the court session and adjudi cate the case, a

copy of the bill of prosecution should be delivered to the accused no | ater
t han seven days before the opening of the court session, so that the accused
will be informed of the charges and causes, and will have sufficient tinme to

prepare his defence and contact his counsels. The Governnment noted that
during the proceedings, the Court followed strictly the Constitution and the
Crimnal Procedure Law of China, and provided effective guarantee for the
right to defence of the accused. The Governnment further expressed the view
that Beijing No. 1 Internedi ate People's Court had conducted a fair trial of
Wei's case of plotting to overthrow the Government. The whol e of the
proceedi ngs was not only totally in conformity with the provisions of China's
laws, but also in line with the rel evant provisions governing fair trials set
forth in international instrunments, such as the Universal Declaration of
Human Ri ghts, and the International Covenant on Civil and Political Rights to
whi ch Chi na has not yet acceded.

35. The Speci al Rapporteur expresses his appreciation to the Government of
China for the reply offered in the case of M. Wi Jingsheng. He is pleased
to note the position of the Government that “having different political views
wi t hout conmitting acts endangering national security does not constitute a

crime”. He also wel cones the Governnent’s reference to the Universa
Decl arati on of Human Rights and the International Covenant on Civil and
Political Rights, in spite of China not being a party to that Covenant. In

t he opinion of the Special Rapporteur, the Government has thereby indicated
its commtment to the pronotion and protection of universal human rights as
laid down in the framework of the United Nations. The reply by the Government
of China and the cooperative spirit which underlies it permts the Specia
Rapporteur to deepen his understandi ng of the position of the Government as
regards the protection of the right to freedom of opinion and expression under
i nternational and national |aw. The Special Rapporteur woul d appreciate
continuing his cooperation with the Government of China, in particular with
regard to a number of specific questions concerning the protection of the
right to freedom of opinion and expression through national [|egislation

These questions relate to the plan of action referred to, the publications by
whi ch the defendant M. Wi was considered to have colluded with outside
forces and organi zations hostile to China and the criteria used in the
application of the articles 90, 92, 52 and 60 of the Crimnal Law.

36. By letter dated 21 Novenber 1996, the Special Rapporteur transmtted
information to the Governnment regarding the fate of M. Liu Xi aobo, forner

l ecturer in Chinese literature and resident of Beijing. According to

i nformati on received by the Special Rapporteur, M. Liu was arrested at his
hone in Beijing on 8 Cctober 1996 and summarily sentenced by an administrative
court on 9 October 1996 to serve three years of forced | abour in a canp at an
undi scl osed | ocation

37. By letter dated 30 Decenber 1996, the Governnment of China conveyed to
the Speci al Rapporteur that investigations showed that Liu was arrested in
1989 in accordance with the law for engaging in subversive activities against
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the Governnent in violation of the Crimnal Code. He was subsequently treated
with leniency and rel eased wi thout being subjected to disciplinary action.
However, Liu was unrepentant and continued to collude with anti-Chinese

organi zations fromabroad to fonment trouble and di srupt the social order

After issuing many warnings wthout effect, a public security organ finally
had to i nvoke the Decision on Re-education through Labour and, with the
explicit approval of the Bejing Municipal Labour Rehabilitation Board, decided
to commt Liu to three years of education through |Iabour. The reply further
poi nted out that |abour rehabilitation is a conpul sory re-education and reform
nmeasure taken to prevent and reduce crime and safeguard the social order, and
by its nature is not a crimnal punishnment, and that it applies to urban
persons whose habitual anti-social behaviour is incorrigible by other nmeans or
whose del i nquency, though not so serious as to be deemed crimnal, yet clearly
transgresses against statutory interdictions and therefore qualified for
rehabilitation. An individual undergoing |abour rehabilitation, while having
to submt to administrative neasures inmposed by statutes that restrict sonme of
his rights, nevertheless keeps the many rights of a citizen endowed by the
Constitution and the laws, including his right to freedom of expression and of
opi ni on.

38. The Speci al Rapporteur thanks the Governnment of China for the reply
provi ded and the willingness shown to cooperate with the mandate. The Specia
Rapporteur intends to seek further clarifications on this case.

Cuba

39. By letter dated 26 February 1996, the Special Rapporteur transmtted
information to the Governnent concerning the fate of Ms. Maria de | os Angel es
Gutierrez Gonzales, admnistrator in the service of the Bureau of |ndependent
Press of Cuba (BPIC). Reportedly, Ms. de |los Angeles Cutierrez Gonzal es had
been detained for four hours on 4 Cctober 1995, had been summoned by the State
Pol i ce of Havana on 12 Cctober 1995, and had been arrested at home and
subsequent|y detained for one hour on 16 Cctober 1995.

40. By letter dated 26 February 1996, the Special Rapporteur transmtted
information to the Governnment with regard to the fate of M. Héctor Peraza
Linares, journalist with the Havana Press Agency. According to information
received, M. Peraza was detained in Quiricam Havana province, on

3 Cctober 1995 and was sumoned by the police of Quiricamon 10 Cctober 1995.

41. By letter dated 26 February 1996, the Special Rapporteur transmtted
information to the Governnment concerning the fate of M. O ance Noguera
journalist with the (BPIC). Reportedly, M. Noguera was held by officers of
the State Police in Cienfuegos province on 7 Cctober 1995 and was given to
understand that a news story witten by himfor the Havana Press Agency had
angered | ocal authorities and that he would have to find a job with a State
entity within 30 days or face charges of “vagrancy”.

42. By letter dated 26 February 1996, the Special Rapporteur transmtted
information to the Governnent with regard to the fate of Ms. Roxana Val divia
journalist with the BPIC. According to information received, Ms. Valdivia
had been detained for 28 hours, together with her husband, in Ml econ prison
Havana, as of 3 COctober 1995, and was subsequently forced to board a train to



E/ CN. 4/ 1997/ 31
page 12

Ciego de Avila, Ci enfuegos province, and threatened with punitive neasures
if she were to contact the director of her Havana-based news agency,
M. Yndam ro Restano.

43. The Speci al Rapporteur regrets that no informati on has yet been received
by himfromthe Governnent on the cases in question and hopes that the
Gover nment woul d soon respond.

| ndonesi a

44, By letter dated 26 April 1996, the Special Rapporteur, in a joint
initiative with the Special Rapporteur on extrajudicial, summary or arbitrary
executions and the Special Rapporteur on the question of torture, conveyed
information to the Governnment concerning a confrontation between university
students protesting a rise in transport fares and mlitary personnel which had
reportedly broken out in U ung Pandang, Sul awesi, on 22 April 1996. On

24 April 1996, 212 students and nenbers of the security forces were reportedly
wounded, after the mlitary entered 4 university campuses to quell the
protests. In the course of the operations, sone soldiers, after initially
firing warning shots, allegedly fired directly at denmonstrators, as a result
of which sonme students received bullet wounds. At |east three students,

Andi Sultan, Syaiful and Adnan, died, allegedly after being subjected to
severe beatings. A nunber of students were reportedly taken into custody, up
to eight of whomwere said to remain detained at the District MIlitary Conmand
in Uung Pandang (26 April 1996).

45. By letter dated 10 May 1996, the Government replied that the
denonstrations on 22 and 23 April 1996 held by university students agai nst the
hi ke in public transportation fares was peaceful and turned violent only on

24 April, when a nunber of students continued the denonstration and cl ashed
with the Association of Public Transportation Drivers, who also held a
denonstration ai ned at demandi ng higher fares. The confrontation resulted in
a nunber of injuries, material destruction and attacks on innocent bystanders

resulting in injuries, by uncontrolled and aggressive students. In the
attenpt to restore public order, the security officers used rubber, not live
bull ets, tear-gas, water canons and other standard instruments. In the

ensui ng chaos, many students fled or junped into the Panpang River. Three
students, whose correct nanmes are Szaiful Bya, Andi Sultan |Iskandar and Tasrif
were found drowned in the Panpang River the next day. It was further noted
that on 25 April, the students gathered to roam around the city of

U ung Pandang, causing material damage, and not for the purpose of exercising
the right to freedom of opinion. An investigation team was appoi nted

on 27 April by the VII Mlitary District Command to exam ne the manner in

whi ch security officers had dealt with the student denonstrators. The
Nat i onal Commi ssion on Human Rights too sent an investigation teamto

U ung Pandang and stated to the press in its prelimnary conclusion that it
regretted the incident and that there were | eads pointing to possible

i rresponsi bl e conduct by the security officers. The investigation team of the
VIl Mlitary District Conmand concluded that a nunber of security officers
wer e suspected of having acted irresponsibly. Twelve officers, including
three senior officers and nine privates, were arrested and will face mlitary
court in May 1996. |In this connection, the Chief of Staff for Politica
Affairs of the Arned Forces had publicly stated that the incident was indeed



E/ CN. 4/ 1997/ 31
page 13

regrettabl e and shoul d never have happened. Finally, it was noted that since
the incident, peaceful denpnstrations to show solidarity with the students of
U ung Pandang have taken place in many universities in Indonesia. These have
nei ther been banned, interfered with nor repressed by the Government in any
way.

46. The Speci al Rapporteur thanks the Government of |Indonesia for the reply
provi ded and the willingness shown to cooperate with the mandate. He would
appreci ate being inforned of the notivation for any action taken against the
security officers suspected of having acted irresponsibly.

anmar

47. By letter dated 29 May 1996, the Special Rapporteur conveyed his deep
concern to the Government regarding the alleged arrest of 190 people, possibly
nmore, during the preceding few days by the State Law and Order Restoration
Council (SLORC). According to information received, these people had been
detained by the SLORC. Allegedly, the arrests had been acconpani ed by threats
in the State-controlled nedia agai nst Aung San Suu Kyi and ot her pro-denocracy
| eaders, raising serious fears for their safety. The Special Rapporteur also
noted that new neasures were being applied to deny the international press
access to Myanmar.

48. On 11 June 1996, the Governnment replied by sending materials concerning
the devel opments in question, nanely a report on “Events Pertaining to the
Recent Activities of the National League for Denobcracy (NLD)”; a news cutting
regardi ng the press conference held by the SLORC Information Comrittee in
Yangon on 23 May 1996; and a news cutting entitled “NLD del egates return
hone”, which appeared in the newspaper The New Light of Myanmar on 1 June
1996. The letter noted its hope that the information would provide the
Speci al Rapporteur with a true picture of the situation prevailing in Myanmar,
t he endeavours of the Government to mmintain peace and tranquillity in the
country, and the status of the persons called in for questioning.

49. The material provided indicates that, as the conference and mass rally
pl anned by the NLD for 26 to 29 May 1996 was considered to possibly cause

di sruption of peace and stability in the country, some del egates were call ed
in for questioning as a preventive neasure. It noted the efforts of the NLD
to achieve a transfer of power since the 1990 el ections, including the witing
of a tenporary State constitution, and how sonme menbers went underground to
organi ze an arnmed novenent to forma parallel government, which forced the
Governnment of the Union of Myanmar to adopt these preventive neasures,
including the restriction and detention of persons. |In 1992, nost of the
det ai nees were rel eased according to SLORC Declaration No. 11/92. It further
noted that after the lifting of restrictions placed on Daw Aung San Suu Kyi
the position and attitude of the NLD changed, internal as well as foreign
pressure ultimately having led to the departure of NLD del egates fromthe
Nat i onal Convention. Moreover, it is noted that Daw Aung San Suu Kyi and her
associ at es have been stepping up criticismof the current government while

i ssuing frequent press releases to that effect. Finally, due to the threat of
a breakdown of peace and stability in the country and in order to prevent a
repeat of the unrest of 1988, the Governnent of Myanmar had to undertake what
it perceived to be the best possible action for all the people of the country.
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Those who had been called in for questioning were not arrested or put into
prisons or detention centres, but rather |odged at guest houses and gi ven good
treatnment. The authorities sent hone the del egates called in for questioning
on 31 May 1996

50. The Speci al Rapporteur thanks the CGovernnent of Myanmar for the reply
provi ded and the willingness shown to cooperate with the nmandate.
Neverthel ess, the Special Rapporteur refers to the report submtted by the
Speci al Rapporteur on the situation of human rights in Myanmar to the

General Assenbly, in which he had found the right to freedom of expression in
Myanmar to be seriously restricted by several conbined |aws which are
difficult to reconcile with article 19 of the Universal Declaration on

Human Rights, also affecting freedom of information through any of the nedia
(see A/51/466, paras. 83-94). In particular, the Special Rapporteur notes
that the Governnment of Myanmar refers to a threat of a breakdown of peace and
stability as a reason to undertake neasures for all the people of the country.
In this respect, the Special Rapporteur shall seek further information on the
nature of that threat to peace and security and on the proportionality of the
measures taken by the CGovernnment to counter such threats.

Sri_Lanka

51. By letter dated 13 Novenber 1996, the Special Rapporteur conveyed his
concern to the Government regarding the fate of Dr. Jayal ath Jayawar dena
menber of Parliament in Colonbo. According to information received, the
Crimnal Investigation Departnment(CID) is currently investigating a charge,
based on an undated and anonynpus petition, that Dr. Jayawardena has drawn a
salary fromthe State for three years without perform ng his duties as nedica
officer to the fornmer heads of State (President R Premadasa and

President D.B. Wjetunge). Allegedly, the CID had failed to respect its
obligation to informthe Honourabl e Speaker of Parlianent prior to its
initiation of investigations and its obligation to conduct it in a
confidential manner. It is furthernore alleged that the charge related to a
possi bl e | apse on the part of the adm nistration for which a civil case would
have been nore appropriate. Lastly, it is alleged that the CID had instructed
the Attorney-General to charge Dr. Jayawardena for cheating in respect of
public property, which is a non-bail able offence and would inply that

Dr. Jayawardena coul d be kept in custody indefinitely and would thereby
effectively be prevented fromassunming his inportant responsibilities as a
menber of Parlianent.

52. By letter dated 8 January 1997, the Governnent of Sri Lanka offered a
nunber of observations on the case in question. Carifying the circunstances
of service as a government doctor, the letter noted that the investigations
into the case had commenced on 24 January 1996 for the sol e purpose of

gat hering evidence, oral and docunentary, to assist the Attorney-General to
make a wel | -consi dered deci sion as to whether or not an indictnment should be
forwarded to the High Court. Wiile the investigation by the CID started on
the basis of certain allegations made in an anonynous petition, it is noted
that the subsequent investigation was fair, inpartial and conprehensive.
After giving fullest consideration to all material placed before the
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Attorney-General by the CID as well as Dr. Jayawardena, two indictnents were
forwarded to the High Court of Colonbo on 7 COctober 1996. The offences with
whi ch Dr. Jayawardena is charged are:

(a) The offence of criminal msappropriation in respect of salaries
drawn by the suspect in the years 1991 and 1992 wi thout reporting for work

(b) The offence of cheating the Director-General Hospital (the chief
authority regarding the paynent of salaries) by not inform ng himthat he was
not reporting for work and thereby representing that he was reporting for work
and intentionally inducing the said Director to omit to do what he woul d have
ot herwi se done had he known the truth, nanely to stop the suspect’s sal ary,
the said omi ssion causing a loss to the Governnent by the suspect draw ng the
salaries for the nonths specified in the charges.

53. The charges are framed under sections 5 (1) and 5 (2) of the O fences
agai nst Public Property Act No. 12 of 1982, as the salaries originated from
governnment funds. The Governnment noted that there has, therefore, been no
violation of the freedomfromarbitrary arrest and wongful confinement.

Dr. Jayarwardena has al so been given every opportunity of presenting his case
to the prosecuting authorities prior to the filing of the indictnments and
woul d be entitled to all the judicial safeguards provided to an accused person
under the | aw of the | and.

54. The Speci al Rapporteur thanks the Government of Sri Lanka for the reply

provi ded and the willingness shown to cooperate with the mandate, and hopes to
receive, in due course, relevant information so as to keep hinmself apprised of
the devel opments of the case.

Tuni si a

55. By letter of 10 Novenber 1995, the Special Rapporteur conveyed his
concern to the Government and requested information on the fate of

Ms. Alya Chérif-Chanmari, |lawer, and M. Khenais Chanari, co-founder of the
Arab Institute of Human Ri ghts and the Mediterranean Centre for Human Ri ghts.
According to informati on received by the Special Rapporteur

M. and Ms. Chamari were barred fromleaving the country and their passports
confiscated on Sunday, 29 October 1995, on or around 1600 hours, when they
were on the verge of leaving Tunisia by air to attend a coll oquium of the
Medi t erranean Centre for Human Rights in Valetta, Mlta.

56. By letter dated 21 June 1996, the Government inforned the Special
Rapporteur that the decision to prevent M. Khermais Chamari and his w fe,
Ms. Alya Chérif-Chamari, fromleaving the country on 29 Cctober 1995 to
attend a synposiumin Malta was in no way connected with their right to
freedom of opinion and expression, a right which is guaranteed by the Tunisian
Constitution. Rather, this neasure was taken after M. Chamari was
apprehended by the Tunis-Carthage airport police, flagrante delicto, in
possessi on of suspicious docunents while preparing to | eave the country with
his wife. In viewof M. Chamari’s status as a Deputy, the Government
Attorney ordered the airport police to photocopy the docunments, regardless of
the flagrante delicto, which would otherw se have been sufficient grounds for
taking himinto custody. It is also noted that on 27 Cctober 1995, the
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exam ni ng magi strate requested the Mnister of Justice to waive the
parliamentary inmunity of M. Chamari, who was involved in a case currently
before the courts, so that he could be brought to trial for the acts of which
he was accused and which constitute a crinme under Tunisian |aw, namely,

di vul gi ng confidential information obtained during the investigation of
matters constituting a risk to national security, in accordance with

article 60 bis of the Penal Code. As regards his wife, it is noted that she
was prevented from |l eaving the country in accordance with an order issued by
t he exam ni ng magi strate on 28 October 1995, prohibiting her fromtravelling
abr oad.

57. The Speci al Rapporteur thanks the Governnment of Tunisia for the reply
provi ded and the willingness shown to cooperate with the mandate, and hopes to
receive, in due course, relevant information so as to keep hinself apprised of
t he devel opnents of the case and to assess the notivation of the airport
pol i ce and Governnent Attorney involved in the case as well as the
proportionality of the neasures taken against M. Chamari.

Turkey

58. From 20- 25 Septenber 1996, the Special Rapporteur undertook a visit to
Turkey, on which he has reported separately to the Comm ssion at its present
session (E/CN. 4/1997/31/Add. 1).

I'V. CONCLUSI ONS AND RECOVMENDATI ONS

59. The Speci al Rapporteur wel cones the increased cooperation on the part of
Governnments, which is reflected both in the fact that alnost all the current
requests for information received replies, as well as in the nunbers of
invitations received. He once again urges all CGovernnments to cooperate with
the mandate as well as to scrutinize their national |egal systems with a view
to bringing theminto line with international standards governing the right to
freedom of opinion and expression. Overall, the Special Rapporteur considers
the rising trend in favour of defending the right to freedom of expression and
t he increasing acknow edgnent of the right of people to express their opinion
as very encouraging. This developnent is equally reflected in the fact that
supporters of the opposite view are increasingly on the defensive rather than
the offensive. On the whole, it is to be considered a positive devel opnment
that a number of countries have set up national comm ssions for human rights,
to whi ch i ndependent persons, such as judges, are appointed.

60. Neverthel ess, the Special Rapporteur is conpelled to conclude, as in
previ ous years, that violations of the right to freedom of expression occur in
all parts of the world. In a nunber of instances, these violations concur with
vi ol ati ons of other human rights, including those related to enforced or

i nvoluntary di sappearances, extrajudicial, arbitrary or summary executions,
torture, religious intolerance and arbitrary detention as well as with the
probl em of terrorism

61. The Speci al Rapporteur has in the past noted that the right to freedom
of expression can be described as an essential test right, the enjoynent of
which illustrates the degree of enjoynent of all human rights enshrined in the
United Nations Bill of Human Rights, and that respect for this right reflects
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a country’'s standard of fair play, justice and integrity. He would like to
enphasi ze here that actions by CGovernnments to ban certain publications,

di sbhand i ndependent organi zati ons and unions, rescind or deny licences to

i ndependent media are also frequently good indicators of situations in which
the protection of all human rights will, in future, be weakened. It is the
vi ew of the Special Rapporteur that the international community and
specifically the Commi ssion on Human Ri ghts should give the required attention
to reports of violations of the right to freedom of opinion and expression

In I'ight of the value of such information for indicating a deterioration of
the human rights and political situation in a specific country or region as a
whol e, this information should be increasingly integrated into early warning
systenms ai ned at preventing human rights disasters and nass exoduses. The
Speci al Rapporteur urges the Conmmi ssion to consider how the information

avail abl e through this mechani smcan be integrated nore effectively in an
early warning system Violations of human rights and humanitarian crises
often cause and al nost al ways result fromviolent conflicts.

62. The Speci al Rapporteur remains deeply concerned with the cases brought
to his attention in relation to the right to freedom of opinion and expression
of wonen. While often silenced by fornal as well as informal cultura
pressure, women are energing as a new factor in the public arena. The

Speci al Rapporteur considers it of utnost inportance that this trend be
encouraged, and calls upon States to actively support wonmen attenpting to nmake
their voices heard and to ensure that they are wel comed as active participants
in public life. He further urges Governnments to ensure that effective
nmeasures are taken to elinmnate the atnosphere of fear that often prevents
many woren from conmuni cating freely on their own behalf or on behalf of other
wonen who have been victins of violence either in donestic or community
settings or as a result of internal or trans-border conflict.

63. The Speci al Rapporteur expresses his sincere desire to work nore closely
with the Special Rapporteur on violence against wonmen not only to identify the
obstacles to freedom of opinion and expression for wonen but to establish a
framewor k t hrough which violations of wonen’s right to freedom of expression
can be systematically docunented and addressed. The Special Rapporteur

encour ages organi zati ons and associ ati ons wor ki ng on wonen’s human rights to
establish closer links with non-governmental organizations for which freedom
of opinion and expression is the prinmary mandate and to coordinate their
comuni cations with both mechani snms. The Special Rapporteur also requests
that the Commi ssion on Human Ri ghts consider how this initiative can best be

i mpl enmented within the United Nations systemand to provi de any additiona
resources that may be required.

64. The Speci al Rapporteur would also like to highlight the inportant |ink
between the ability of people, both individually and collectively, to
participate in the public life of their conmunities and country, and the
rights to freedom of opinion and expression, including freedomto seek and
recei ve information, an issue which has been noted in various studies
conducted by the United Nations and in the reports of the Working G oup on the
Ri ght to Devel opnent. The Special Rapporteur has followed w th considerable

i nterest the debates on the right to devel opnent as well as the di scussions of
this right by the Conmi ssion’s Wirking Group on the Right to Devel opnent. The
consensus achieved by States at the fifty-second session of the Comr ssion on
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Human Rights indicated the international comunity’s willingness to address
the very inportant questions attached to this right in a systematic and
cooperative manner, including the fundanental issue of popul ar participation

65. As di scussions on the inplenentation of the right to devel opnent
continue, laws and governnmental practices which violate the rights to freedom
of opinion, expression, information, dissent, association and participation
must be taken into account. The reports of several of the nmechanisns of the
Commi ssion on Human Rights clearly indicate that violations of these rights
are anmong the nost common and occur in virtually every country in the world.
The rights are violated in many ways including through the suppression of
political expression, denial of access to fam |y planning information for
wonen, discrimnation against wonen through personal status |aws, prohibitions
on the establishnment of independent trade unions, prohibitions or restrictions
on the operations of independent nedia, restrictions on access to information
on subjects of public interest and inportance, suppression of the use of

m nority | anguages, infringenents on the right to freedom of conscience,

belief and religion, restrictions on the right to peaceful assenbly,
repression of the right to peaceful dissent, and resort to argunents based on
a supposed need to maintain discipline or political order and stability, or
respond to the inperative of nodernization and nation-buil ding.

66. The Speci al Rapporteur recomrends that future discussions on

i mpl enmentation of the right to devel opnent take full account of the need for
all Governnments to fully pronbpte and protect the rights to freedom of opinion
and expression and to seek and receive information. These rights are
fundamental prerequisites to ensure public participation, w thout which the
realization of the right to devel opnment, as a prerogative of people rather
than States, will remain in jeopardy.

67. Finally, the Special Rapporteur, regrettably, deenms it necessary to
repeat his deep concern as regards the inbalance between the requirenments set
out by the mandate and the inadequate financial and human resources put at his
di sposal at the Centre for Human Rights. G ven the fairly recent
establ i shnment of the mandate, there is a pressing need for conpiling and

anal ysing information on a global level so as to identify trends and obstacl es
with regard to the realization of the right to freedom of opinion and
expression at the country-specific, regional, as well as the global |evel.
Such anal ysis woul d provide the necessary basis for the devel opnent of
strategies, in cooperation with the Governnments concerned, to ensure the ful
realization of the right to freedom of opinion and expression. Furthernore,
in order to engage in a productive and useful dialogue with Governnents,

there is a need for both responding effectively to the nunerous all egations
received, as well as engaging in followup activities both as regards cases
transmtted as well as countries visited. While the Special Rapporteur has
sought to renedy this inadequacy by prioritizing among the tasks listed and by
seeki ng outside support, notably with NGOs, the current neans available to the
Speci al Rapporteur in no way suffice to neet the demands, and it will remain
difficult to conply with the whol e range of activities called for by the

Commi ssion in previous resolutions until this issue has been addressed.



