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Part One
I NIl TI AL REPORT OF THE FEDERAL REPUBLI C OF GERMANY SUBM TTED
I N ACCORDANCE W TH ARTI CLE 44 OF THE CONVENTI ON ON THE
Rl GHTS OF THE CHI LD
I nt r oducti on
1. Fol | owi ng the promul gation on 21 February 1992 of the law ratifying the
Convention on the Rights of the Child of 20 Novenber 1989 for the Federa
Republic of Germany (Federal Law Gazette (BGBl)*, Part II, p. 121), the

Federal Government deposited the instrunent of ratification with the
Secretary-General of the United Nations on 6 March 1992. The Convention

t hereupon entered into force for the Federal Republic of Germany on

5 April 1992 (see official notification of 10 July 1992 - Federal Law Gazette,
Part 11, p. 990).

2. Prior to the introduction of the draft of a lawto ratify the Convention
in the German Bundestag, the Federal Governnment had, in keeping with its
standard practice and as required in order to avert potential breaches of
obligations under international |aw nandated by an international treaty,

exam ned whether it was necessary to amend national law prior to ratification
of the Convention. The Federal CGovernnent canme to the concl usion that
anendnment of national |egal provisions was not required solely on the basis of
the intended ratification of the Convention

3. It detailed its justifications for this conclusion in the Menorandumto
t he Convention addressing the individual articles of the Convention. The
Federal Government al so underscored its view that German |law was in confornity
with the Convention by subnmitting an internationally valid declaration at the
tinme it deposited the instrument of ratification. This declaration stated,
inter alia:

"The Federal Republic of Gernmany al so declares that donestically the
Convention does not apply directly. It establishes state obligations
under international law that the Federal Republic of Germany fulfils in
accordance with its national |aw, which conforns with the Convention."

(See annex Il for the text of the notification.)
4. In the sane declaration the Federal Covernnent stated that it attaches
great inportance to the Convention. |t has always stressed that the

Convention provides inpetus for domestic refornms in the areas of |egislation
and other neasures. This is all the nore true in light of the fact that
article 3, paragraph 2, of the Convention inposes on the States parties the
general obligation to ensure the child such protection and care as are
necessary for his or her well-being and, to this end, to "take all appropriate
| egi slative and adm nistrative neasures”.

* See annex |. List of abbreviations.
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5. In so far as such measures planned for the current |egislative period of
the German Bundestag (1991 to 1994) have been undertaken or inplenented, these
are presented in Part Two of this report. Since |egislation and other
nmeasures - especially in the area of the law of parent and child -
contenplated or initiated in response to the Convention on the R ghts of the
Child have for the nost part not yet been brought to conclusion, information
pertaining to these will be furnished in the next report to be subnmitted in
accordance with article 44, paragraph 1 (b), of the Convention. Wthin this
framework, information will also be furnished concerning progress made since
ratification of the Convention, inplenmentation priorities, and specific

i ndi vi dual objectives, taking special account of the areas of

non-di scrimnation (art. 2 of the Convention), well-being of the child

(art. 3), right to life, survival and devel opnment (art. 6) and respect for the
views of the child (art. 12).

6. In keeping with nore recent practice, the information to be furnished to
the United Nations in the reports of the States parties within the franmework
of a general part pursuant to the "Consolidated guidelines for the initial

part of the reports of States parties" will be conpiled in a core report; this
core report will be submtted separately.

7. In fulfilment of article 42 of the Convention, the Federal Government has
undertaken to nmake the United Nations Convention on the Rights of the Child
known to adults by issuing a brochure that contains the text of the Convention
and acconpanyi ng explanatory material and is available to all interested
citizens and institutions free of charge. |In addition, a brochure adapted to
a child s level of conprehension has been prepared both at the federal |eve
and at the level of various Lander (federal states), the first of which was
Nort h Rhi ne-Westphalia. The present report, which has been conmpiled with the
assi stance of the Lander and organi zations active in the area of policy on
children, will |ikew se be made available to the public at large in the form
of a brochure.

. DEFINITION CF A CH LD

A. Terns and age limts

8. Wthin the neaning of the Convention, a child is any human bei ng bel ow
the age of 18 years, unless, under the law applicable to the child, mgjority
is attained earlier. This corresponds to the personal |egal status of
mnority under the German | egal system Mnors are all persons who have not
yet attained the age of 18 (sect. 2 of the Cvil Code (BGB)).

9. In the sphere of German crimnal |aw, minors under the age of 14 are
consi dered children; persons between 14 and 18 years of age are ternmned
juveniles (sect. 176, subsect. 1, of the Crim nal Code (StGB); sect. 1,
subsect. 2, of the Youth Courts Act (JGG).

10. The unborn child enjoys protection in the Federal Republic of Gernmany
pursuant to a nunber of different |egal provisions. To be sure, a person does
not, as a matter of principle, have legal capacity until his or her birth
(sect. 1 of the Cvil Code). Pursuant to section 1923, subsection 2, of the
Cvil Code, however, a child who has not yet been born nust be considered to
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be a potential heir if he or she is born alive and had al ready been conceived
at the tine of the death of the person to whose estate he or she is to
succeed; within the framework of section 823, subsection 1, of the Gvil Code
he or she is protected prior to birth against injury inflicted by tortious
acts. Pursuant to section 844, subsection 2, of the Cvil Code he or she has
the right to claimdamages in the event that the person obligated to provide
his or her mmintenance is killed and can furthernore be the beneficiary of
contracts for the benefit of third parties or with protective effect for the
benefit of third parties. A curator may be appointed for the child even prior
to birth to exercise his or her future rights (sect. 1912 of the G vil Code).
The Federal Constitutional Court has al ready enphasized a number of tines -
nost recently in its decision of 28 May 1993 - that the Basic Law (G5, the
Constitution of the Federal Republic of Germany, obligates the State to
protect human life, including unborn life, that this duty to protect has its
foundation in article 1, paragraph (1), of the Basic Law, and that the subject

and extent of this duty is specified in greater detail in article 2,
paragraph (2), of the Basic Law. In the Federal Republic of Germany, the
necessity of "appropriate |egal protection before ... birth" (para. 9 of the

Preanbl e to the Convention) is thus acknow edged.

B. R ghts of the child

11. In speaking of the "rights of the child" the Convention does not in each
case nmean rights in the sense that the child could autononmously nake a

di sposition of his or her own free will or that he or she could invariably
enforce these rights by legal action through a representative. One imediate
obstacle to such action would be the fact that nany of the rights of the child
anchored in the Convention, due to their vagueness, do not make suitable

i ndi vidual clains enforceable by legal action and thus cannot be understood as
such. To this extent the | anguage of the Convention follows the | anguage of
article 24 of the International Covenant on Civil and Political R ghts;
according to the latter, every child has a "right to such neasures of
protection as are required by his status as a minor, on the part of his
famly, society and the State". The present Convention, which nakes express
reference hereto in paragraph 8 of its Preanble, stipulates what is
essentially neant by such necessary neasures of protection. The term"right"
is used to describe the relationship of the child to these neasures of
protection because they serve the well-being of the child and he or she is
therefore entitled to them It is thus left up to national |aw to determ ne
to what extent the neasures of protection to be taken pursuant to the
Convention to ensure the well-being of the child should be enforceabl e by
action brought before a court by the child or by his or her |ega
representative

12. The rel ationship of the "rights of the child" as defined in the
Convention to the rights of parents nentioned in its article 5, by the way,

al so corresponds to the relationship between the rights of the child and the
rights of parents under German national law. In article 5it is sinply taken
for granted that children and juveniles are subject to restrictions in the
exercise of their rights, restrictions arising fromthe right of care and
custody enjoyed by their parents or other persons legally responsible for
them The rights of persons having parental custody, however, are not
conprehensi vely defined therein. A though the latter circunstance is
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obviously linked to the fact that a convention on the rights of the child is
not the suitable franework for defining and guaranteeing the rights of
parents, the Federal Government, for purposes of clarification, submtted a
declaration to this effect at the time the instrument of ratification was
deposi t ed.

13. In conclusion, the rights and obligations of children and juveniles by
age group are summarized in the follow ng, whereby - in conformty with the
Convention - it rmust be noted that the exercise of rights in this context is

general ly subject to the consent of the parents or other persons having
parental powers.

(a) At the time of birth:

(1) Begi ns the capacity to be a subject of legal rights and
duti es;
(i) Begi ns the capacity to be a party to | egal proceedings;

(iii) Begi ns the curatorship or guardi anship of the Youth Wl fare
O fice under certain conditions in the case of children born
out of wedl ock;

(b) At the age of three a child may be allowed to take part in nusica
performances and simlar events and in the rehearsals connected therewith for
up to two hours per day;

(c) At the age of five a change in the fanmily nanme requires the consent
of the child, whereby prior to the child' s fourteenth birthday such consent is
given by his or her |egal representative;

(d) At the age of six:

(i) Children are required to attend school (the cut-off date is
al ways the first day of June). The obligation to attend
full-time schools continues for 9 or, respectively, 10 years
(education acts or, respectively, conpul sory education acts
of the Lander);

(ii) A child may be allowed to take part in theatre perfornmances
for up to four hours per day and in nusical perfornances or
simlar events for up to three hours per day;

(iii) A child may be allowed to attend public fil mshow ngs,
provided the filmis released for this age group

(e) At the age of seven:

(1) A child has limted capacity to enter into | ega
transactions;

(ii) A child has limted (legal) responsibility for tortious acts;
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(iii) A child has limted capacity to sue and be sued;

(iv) A child has certain rights of participation under fanily |aw,
t hese, however, are exercised by his or her |egal
representative;

(f) At the age of 10 a child must be heard prior to a change in
religi ous denom nation; the sanme applies to the withdrawal of the child from
religious instruction in the event that the parents thenselves are in
di sagreemnent ;

(9) At the age of 12:

(i) A child can no longer be forced to take religious instruction
i n another denom nation against his or her will;

(ii) A child may be allowed to attend public fil mshow ngs,
provided the filmis released for this age group

(h) At the age of 13 a child may work in agricultural operations for up
to three hours per day; he or she may assist at sporting events and deliver
newspapers for up to two hours per day;

(i) At the age of 14:

(i) Begins the "juvenile" phase within the nmeani ng of numerous
laws; only under family | aw does the term"child" continue to

appl y;
(ii) Begins limted criminal responsibility;
(iii) A juvenile has the right to freely choose his or her
religi ous denonination (exception: in the Land Bavaria, a

juvenile may not withdraw fromreligious instruction in
school until he or she attains the age of 18);

(iv) A child has certain rights of participation under famly |aw
(objection of a ward to the appoi ntnment of a guardian, for
i nstance) that are exercised by the child personally and not
by his or her legal representative. Qher rights of
participation (consent to adoption, consent to the
acknow edgnent of paternity by his or her father, consent to
a change in nane, for instance) can only be exercised by the
child personally; consent of his or her legal representative
hereto, however, is required;

(j) At the age of 15:
(i) Ends the period of compul sory schooling in nost of the Lander

(education acts or, respectively, conpul sory education acts
of the Lander);
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(ii) Enpl oynment of a juvenile is generally pernmitted fromthe
st andpoi nt of statutory protection of |abour; there are stil
excepti ons, however;

(k) At the age of 16:

(i) A juvenile can, upon application, be granted permission to
nmarry;
(ii) A juvenile may frequent eating and drinking establishnents as

wel | as public dances until 12.00 m dni ght unacconpani ed by a
person havi ng parental powers;

(iii) Al cohol i c beverages except for spirits may be sold to a
j uvenil e;
(iv) A juvenile may be allowed to attend public fil m show ngs,

provided the filmis released for this age group

(v) Ajuvenile is obligated to possess an identity card;
(vi) A juvenile is conpetent to execute a will before a notary;
(vii) A juvenile is conpetent to swear an oath before a court.

1. GENERAL PRI NCI PLES

14. The general principles that are stipulated in articles 2, 3 and 6 of the
Convention and are binding on the States parties, nanely the principles of
non-di scrimnation (art. 2), the well-being of the child (art. 3) and the
right to life, survival and devel opnent (art. 6), nust be guaranteed by

| egislative, judicial, administrative and other neasures which are either
already in effect or contenplated. As can be seen fromthe foll ow ng, these
principles are also enbodied in German national |aw. They have |ikew se been
i ncor porated and observed in those nmeasures whi ch have been concl uded or
initiated since the Convention took effect in the Federal Republic of Gernany
(see pertinent remarks in Part Two of this report). The sanme is true in
regard to respect for the views of the child (art. 12).

A. Non-discrinmnation (art. 2)

15. From the standpoint of content, article 2, paragraph 1, of the Convention
corresponds to article 2, paragraph 1, of the International Covenant on G vi
and Political Rights and article 2, paragraph 2, of the International Covenant
on Economic, Social and Cultural Rights; in the national |aw of the Federa
Republic of Germany, it furthernore corresponds to the constitutionally
guaranteed basic right to equality of treatment laid down in article 3 of the
Basic Law. This basic right at the sanme tine also ensures that in the Federa
Republic of Gernmany the measures to be taken by the States parties pursuant

to article 2, paragraph 2, of the Convention fulfil the requirenments of
paragraph 1. Irrespective of current deliberations on the subject of altering
the position of the child born out of wedl ock under fanmily and inheritance
law to conformto that of a child born in wedl ock, the Federal Governnent,
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in view of the disparities in this regard under national [aw at the time of
ratification, submitted a clarifying declaration when the instrunment of
ratification was deposited. German national lawis in line with article 2
paragraph 2, which prohibits discrimnation against or punishnent of a child
on the basis of certain activities of the child' s parents or other third
parties.

B. Well-being of the child (art. 3)

16. Article 3, paragraph 1, of the Convention stipulates that the best
interests of the child shall be the primary consideration when interpreting
and inplenmenting the Convention. This general rule, however - as becane clear
during the discussion of the draft texts - does not rule out the possibility
that cases may arise in which the interests of other parties involved nust

be accorded equal or even priority consideration, for instance the interests
of the nother in the event of a medical energency during childbirth (see
United Nations doc. E/CN 4/L.1560/Add. 14 of 11 March 1981, pp. 5-7). Wen
regulating the crimnality of abortion, a State party is therefore not
prevented by article 3, paragraph 1, fromholding the interests of the nother
worthy of protection and according themthe degree of consideration it deens
appropri ate.

17. In the Federal Republic of Germany, the subsidiarity of State action to
ensure the well-being of the child that is expressed especially in article 3,
paragraph 2, arises out of the constitutional guarantee of the rights of
parents (art. 6, para. (2), sentence 1, of the Basic Law). It not only
follows herefromthat State measures of protection and care designed to serve
the best interests of the child nust take due consideration of the rights and
duties of his or her parents, as article 3, paragraph 2, of the Convention
stipulates. What is nore, it is expressly acknow edged under national |aw
that the care and upbringing of children is a natural right of parents and a
duty primarily incunmbent on them whereby the comunity is responsible for
ensuring that they performthis duty. This national guarantee of protection
fulfils the intent and purpose of article 3, paragraph 2, of the Convention
In the Federal Republic of Germany, statutory guarantees for the care to be
ensured pursuant to article 3, paragraph 2, of the Convention are enbodied in
section 1 of the Child and Youth Services Act (KIJHG and in provisions
governi ng nmonetary benefits accruing to children (child benefit, child-raising
benefit and advance mai nt enance paynents). These fulfil the denmand of
article 3, paragraph 2, of the Convention for measures necessary to ensure
the well-being of children and to create positive living conditions for them
Programmatic initiatives for an across-the-board policy on children build

on these existing instrunments, as the Child Conm ssioner for the Land

Nort h Rhi ne- West phal i a has pointed out. These endeavours w |l be pursued both
in the area of legislation and in the area of social welfare in accordance
with current needs and avail abl e financial resources.

18. The national |egal system of the Federal Republic of Germany, which is
bound by the rule of law as defined in the Basic Law, also satisfies the
demands of article 3, paragraph 3. The national standards of the Federa
Republic of Germany established to ensure the care and protection of the child
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nmust be actually enforced by the institutions, services and facilities
responsi ble in this area; the sane also holds true in respect of the nunber
and suitability of their staff and the existence of "conpetent" supervision

C. Rght tolife, survival and devel opnent (art. 6)

19. The duty of the States parties stipulated in article 6, paragraph 1, of
the Convention, nanely to recognize "that every child has the inherent right
tolife", already follows fromthe recogni zed basic right of every human being
tolife which is laid down in article 6, paragraph 1, of the Internationa
Covenant on Civil and Political Rights. In Gernmany, this right is protected
as a basic right in article 2, paragraph (2), sentence 1, of the Basic Law.

In article 6, paragraph 2, the Convention leaves it to the discretion of the
States parties to deterni ne what conclusions shall be drawn herefrom

Pursuant to paragraph 2, the States parties nust ensure "to the maxi num extent
possi bl e the survival and (healthy) devel oprment of the child". This directive
does not say what specific measures nust be taken to achieve this goal

However, article 6, paragraph 2, is given concrete formby the obligations
assunmed under article 24. Specific nmention should especially be made in this
context of the obligation to take nmeasures to dimnish infant and child
nortality as well as preventive nmeasures serving to naintain a state of good
heal th and conbat and heal chil dhood di sease; see article 24, paragraph 2 (a)
t hrough (e) of the Convention

D. Respect for the views of the child (art. 12)

20. In contrast to article 13, paragraph 1, of the Convention, which assures
the child the right to freedom of expression in all matters, irrespective of
whet her the child is already capable of formng his or her own views (see in
this context, para. 29 below), article 12 only assures the child the
opportunity to be heard in all matters affecting the child (para. 1) as

well as in any judicial or adm nistrative proceedi ngs affecting the child
(para. 2); the right of the child to express his or her views that is laid
down in article 12, paragraph 1, is intended to apply only to those children
who are capable of forming their own views. The States parties are thus given
sone | eeway to decide in which cases and to what extent they shall take the
views of the child into consideration. In respect of German |aw, particular
reference should be nade in this context to section 1671 of the Gvil Code,
whi ch sets the standards for deternmining in a divorce case (sect. 1672
sentence 1, applies simlarly in cases involving a not nerely tenporary
separation of the parents) which parent shall be granted parental custody of

a common child. As a matter of principle, the court is bound by a proposa
nmutual |y agreed between the parents; it may only deviate fromthis proposa

"if this is necessary for the well-being of the child" (sect. 1671

subsect. 3, sentence 1, of the Cvil Code). |If, however, the child in
guestion has attained the age of 14 and makes a different proposal, the court
deci des - without being bound by the parents' proposal - which arrangenent

best serves the interests of the child, whereby it also and especially takes
into consideration the child s relationship with his or her parents and
siblings (sect. 1671, subsect. 3, sentences 2 and 3, of the Cvil Code).
Beyond the real mof existing statutory provisions, various forms of
participation by children in the shaping of social framework conditions are
currently being tested. Exanples worthy of nention include children's
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parlianments, children's office hours of the administrative authorities and
children's advisory boards for specific projects. In respect of the Land
North Rhine-Wstphalia, it should be pointed out that specialized bodies
representing the interests of children have neanwhil e been established on
a voluntary basis in 23 nmunicipalities and by 5 voluntary youth service
organi zations (child conmi ssioners, special advisers for children's issues,
children's offices).

21. Pursuant to article 12, paragraph 2, of the Convention, the question of
whet her the child is to be heard directly or through a representative in
judicial or administrative proceedings affecting the child is to be decided
according to the provisions of national law. The |aw of the Federal Republic
of Germany - in section 50b of the Non-Contentious Legal Proceedi ngs Act

(FGG, for instance - provides for the child to be personally heard. |If the
child is a party or a participant in judicial or admnistrative proceedings,
he or she nmay express his or her views through a |legal representative (see,

for example, sect. 51 of the Code of Gvil Procedure (ZPO)). Pursuant to
section 8, subsection 1, of Book Ei ght of the Social Code (SGB) - Child and
Youth Services (Federal Law Gazette 1990, Part |, p. 1163) as contained in the
notification of 3 May 1993 (Federal Law Gazette, Part |, p. 637), children and
juveniles are to be involved - in accordance with their maturity - in al

deci sions of the statutory youth services concerning them They are to be
suitably inforned of their rights in adnministrative proceedings and in
proceedi ngs before the guardi anship court.

[11. dAVIL RIGATS AND FREEDOVB

A. Nane and nationality (art. 7)

22. The right of the child to be registered imediately after his or her
birth, which is derived fromarticle 7, paragraph 1, of the Convention,

was |ikewi se provided for in article 24, paragraph 2, of the Internationa
Covenant on Civil and Political Rights. |In the Federal Republic of Germany,
this duty is incunbent upon the registry offices pursuant to the Cvil Status
Act (PStG. The birth of a child nust be registered within one week with the
registrar of births, deaths and marriages for the district in which the child
was born (sect. 16 of the Civil Status Act). |If the child is bornin a

public hospital, a public naternity honme or a simlar public institution,
responsibility for registering the birth lies exclusively with the head of the
facility or with the civil servant or enployee specifically authorized to
undertake such registration (sect. 18, subsect. 1, of the Cvil Status Act).
The persons obligated to register the birth in other cases are stipulated in
sections 17 et seq. of the Gvil Status Act. Failure to conply with this duty
to register can be punished by inposition of a fine (sect. 68 of the G vi
Status Act).

23. The additional right of the chid provided for in article 7, paragraph 1
nanely the right "frombirth" to a name, is ensured in the Federal Republic of
CGermany as a general rule by the fact that the first names and fanily nane of
the child nust be stated at the tine his or her birth is registered (sect. 21
No. 4, of the Gvil Status Act). |If the person registering the birth is
unable to state the first nanes of the child, these nust be registered within
a period of one nonth (sect. 22 of the Cvil Status Act). Pursuant to
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section 21 of the Gvil Status Act, the guardi anship court shall intervene if
the parents of a child born in wedl ock who do not use a common fanily name
fail to state a famly name for the child within a period of one nonth

I f necessary - in the case of foundlings and children whose civil status
cannot be deternmined - the first names and fanily nane of the child shall be
stipulated by authorities ex officio (sects. 25 and 26 of the Gvil Status
Act). The famly name of the child otherw se follows fromthe provisions of
the Gvil Code (sects. 1616 to 1618, 1720, 1737, 1740f, 1757 and 1765).

24. On 1 April 1994 a new law on fam |y nanes entered into force. Pursuant
to this new law, children born in wedl ock receive their parents' married nane
(sect. 1616, subsect. 1, of the Cvil Code). |If the parents do not use a

married nane they nay designate either the father's surnane or the nother's
surname as the child's surname (sect. 1616, subsect. 2, of the CGvil Code).

If the parents fail to designate a surnane for the child within one nonth of
his or her birth, the guardi anship court assigns the right to designate the
surnane to one of the parents. The guardianship court nay set a tine-lint
for the exercise of this right of designation. |If the right of designation is
not exercised by expiry of the time-limt, the child receives the nane of that
parent to whomthe right of designation was assigned (sect. 1616, subsect. 3,
of the Cvil Code). Children born out of wedl ock receive the fanmly nane used
by the nother at the tine of the child' s birth (sect. 1617, subsect. 1, of the
Civil Code).

25. Article 7, paragraph 1, of the Convention furthernore gives the child the
right to acquire a nationality. 1In respect of this provision, the Federa
Republic of Germany - like the other States parties to the Convention - can
only adopt regul ati ons governing the acquisition of its own nationality.
German nationality is acquired by a child at birth if at |east one parent
possesses Gernman citizenship at the tinme the child is born. |If at the tine a
child is born out of wedlock only the father is a German national, assertion
of a claimfor acquisition of German nationality requires a determnination of
paternity effective under German | aw, the proceedi ngs for determ nation of
paternity nust be instituted before the child attains the age of 23. A child
of non-German parents who is born in the Federal Republic of Germany has no
nationality unless he or she acquires a foreign nationality at birth pursuant
to foreign statutory provisions. The sane applies if such a child is born on
board a ship or an aircraft that is entitled to fly the federal flag or,
respectively, to bear the nationality mark of the Federal Republic of Gernany.
To ensure inplenmentation of the child's entitlenent to acquisition of a
nationality in such cases as well, article 2 of the Act on the Reduction of

St at el essness of 29 June 1977 (Federal Law Gazette, Part |, p. 1101)
stipulates that the child is to be naturalized upon request. However, this
only applies under the condition that the child has legally had his or her

per manent pl ace of residence in the Federal Republic of Germany for the
preceding five years and that he or she files the application of
naturalization prior to attaining the age of 21. 1In addition, the

entitlenent to naturalization is excluded if the applicant has been sentenced
by a court to a termof inprisonment or juvenile sentence of five years or
nore. These restrictions are provided for in the Convention on the Reduction
of Statel essness of 30 August 1961, which was ratified by the Federal Republic
of Germany (Federal Law Gazette 1977, Part |1, p. 597), and are therefore

"in accordance" with article 7, paragraph 2, of the present Convention.
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26. Finally, article 7, paragraph 1, gives the child the right "to know and
be cared for by his or her parents" - in so far as this is possible. |If the
child grows up with his or her parents and thus within his or her famly,

as is desirable (see paras. 5 and 6 of the Preanble to the Convention),

i mpl ementation of this right of the child is ensured as a matter of course and
there is no need for any special statutory or adm nistrative neasures under
national law. Care of the child within the fanmly is constitutionally

saf eguarded by the guarantee of the rights of parents (art. 6, para. (2),

sentence 1, of the Basic Law). Inplenentation of the child' s right to be
cared for by his or her own parents can be thwarted by actual circunstances
(because one or both parents have died, for exanple). It can also be

i mpossible for |legal reasons, for instance if the child in his or her best
interests cannot be allowed to remain in his or her famly environment

(art. 20, para. 1, of the Convention) and if the child requires "alternative
care" (art. 20, para. 2). |In such cases, the provisions of national lawin
the Federal Republic of Germany - in conformity with the Convention (art. 20,
para. 3) - afford the child the options of foster placenent, adoption or

pl acenent in a suitable institution for the care of children. In such cases
the child' s right to be cared for by his or her own parents stipulated in
article 7, paragraph 1, of the Convention is forfeited ipso jure. Pursuant to
section 61 of the Gvil Status Act, by the way, once a child has attained the
age of 16 he or she can personally inspect the civil status registers and thus
obt ain know edge of the identity of his or her parents.

27. In conformity with article 7, paragraph 2, of the Convention, the | ega
system of the Federal Republic of Germany largely guarantees the rights
stipulated in article 7, paragraph 1 - irrespective of the fact that article 7

nerely |ays down obligations of the States parties to ensure conformty of
their national laws with the Convention. Only |oophole-free acquisition of
German nationality is not unconditionally guaranteed under national |aw, since
the German | aw of nationality is not based on the jus sol principle, or under
rel evant international instrunents within the nmeaning of article 7,

par agraph 2.

B. Preservation of identity (art. 8)

28. The | aw of the Federal Republic of Germany fulfils the requirenents of
article 8 of the Convention, pursuant to which the States parties are
obligated to respect the right of the child to protection of his or her
"identity" through the provisions of civil law pertinent to the status of the
child. Furthernore, protection of identity is especially ensured through
section 169 of the Cimnal Code, which stipulates that anyone who foists a
child upon anot her person or conceals or falsely states the child' s civi
status to the authority responsible for keeping the civil status registries or
ascertaining civil status shall be threatened with a penalty. |In such cases
CGerman | aw al so makes appropriate provision for speedily re-establishing the
conceal ed civil status ("the identity of the child"), action which article 8,
paragraph 2, obligates the States parties to undertake in cases where the
child civil status is illegally concealed or falsely stated. Specia
reference is nade in this connection to the provisions of the Gvil Status Act
pertaining to the correction of entries (sects. 46a, 46b and 47 of the G vi
Status Act).
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C. Freedom of expression (art. 13)

29. Article 13 of the Convention guarantees children the right to freedom of
expression, which is supplenented by the obligation of parents laid down in
article 5 to provide, in a manner consistent with the evol ving capacities of
the child, appropriate direction and gui dance for the child. 1In the Federa
Republi ¢ of Germany, which has already obligated itself under article 19,
paragraphs 2 and 3, of the International Covenant on Civil and Politica

Ri ghts to guarantee everyone the right to freedom of expression, this right is
saf equarded in a nmanner consistent with the present Convention and

af orenmenti oned Covenant by the basic right of freedom of speech laid down in
article 5 of the Basic Law

D. Access to appropriate information (art. 17)

30. In the Federal Republic of Germany, the obligation arising under
article 17 of the Convention - pursuant to which the production of children's
programes and the dissem nation of children's books are to be especially
encouraged and the other demands enunerated in subparagraphs (a) through (e)
are to be inplenented - is fulfilled in a manner appropriate to nationa

ci rcunst ances, whereby it must be added that State interference with and
intervention in the areas protected by freedom of the press and freedom of
broadcasting are ruled out as a matter of principle.

31. Nuner ous programmes for children and young peopl e are produced by the
mass nedia in the Federal Republic of Germany, and numerous books and

nmagazi nes suitable for children and young people are available. The child has
"access" to this material here in accordance with the spirit of article 17. A
right of the child to television reception or to the information contained in
printed matter, by contrast, follows fromarticle 13, paragraph 1, of the
Convention, whereby it can concurrently be inferred fromarticle 5 that
children can and may only exercise this right to the extent that their

parents, in performance of their child-rearing responsibilities, permt them
to do so. The denand for devel opnent of appropriate guidelines for the
protection of the child frominformation and material injurious to his or her
wel | -being (art. 17 (e)) is accorded due consideration in the Federal Republic
of Germany, especially through the prohibition under crimnal |aw of certain
representations of violence (sect. 131 of the Crinminal Court) and pornographic
materials (sect. 184 of the CGrimnal Court), through the Act on the

Di ssem nation of Publications Harnful to Young Persons, through inspection of
films and vi deos, and through area-specific prohibitive provisions and
provisions for the protection of young persons contained in the Inter-state
Agreenent on the Restructuring of Broadcasting. Section 14 of Book Ei ght of
the Social Code - Child and Youth Services - obligates the statutory youth
services to offer young peopl e and persons having parental powers the
opportunity to participate in progranes of educational mneasures for the
protection of children and young persons.

E. Freedom of thought, conscience and religion (art. 14)

32. For the Federal Republic of Germany, the right of the child to freedom of
t hought, conscience and religion that is laid dow in article 14 of the
Convention essentially confirms the general right of all human beings to
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freedom of thought, conscience and religion that is guaranteed in article 18
of the International Covenant on Gvil and Political R ghts and is thus
already binding here. In so far as the delinmtation of the rights of parents
and children is concerned, fromthe standpoint of both agreenents the
following applies: as long as the child is unable to forman opinion of his
or her own concerning the subject of religion, the parents (or other persons
havi ng the right of care and custody of the child) shall take decisions
pertaining to the religious education of the child in conformty with their
own convictions (art. 18, para. 4, of the International Covenant on Cvil and
Political Rights). In the case of older children who are capable of forming a
religious opinion of their own, parents and ot her persons having the right of
care and custody of the children nust respect this opinion (art. 14, para. 2
of the present Convention).

33. In the Federal Republic of Germany, the problemwas resol ved under
national law in the followi ng manner by the Act on the Religi ous Education of
Children (Rel KErzG of 15 July 1921 (Reich Law Gazette (RGBI), p. 939): Upon
attaining the age of 12, a child can no | onger be forced against his or her
will to take religious instruction in a denomination different fromhis or her
previ ous denoni nation; upon attaining the age of 14, the child nay personally
deci de which religious or ideological creed he or she wi shes to enbrace.

Under CGerman |aw, by the way, freedomof faith and of conscience is

saf equarded as a basic right by article 4 of the Basic Law. This conplies
with the requirenents of article 14 of the Convention. The Act on the
Rel i gi ous Education of Children will therefore continue to be applicable

wi thout restriction in the future as well.

F. Right to freedom of association and freedom of peaceful assenbly (art. 15)

34. Article 15 of the Convention ensures the right of the child to freedom of
associ ati on and freedom of assenbly. It thus confirms once again for children
t he corresponding right of every human being to freedom of association and
freedom of assenbly which is laid dowmn in articles 21 and 22 of the

I nternational Covenant on Civil and Political R ghts and is consequently

al ready guaranteed in the Federal Republic of Gernmany. Under Gernan |law, the
requi renents of article 15 of the Convention are above all fulfilled by the
basic rights - enjoyed by Gernmans - of freedom of assenbly and freedom of
association (arts. 8 and 9 of the Basic Law). Aliens are entitled to simlar
rights subject to the provisions of the Law Concerni ng Processi ons and
Assenblies (Versamm G and the Law Rel ating to Associations (VereinsQG.

G Protection of privacy (art. 16)

35. Article 16 of the Convention once again confirns for children the right
to privacy that is laid down as a basic human right for everyone in article 17
of the International Covenant on Gvil and Political Rights and is thus
already ensured in the Federal Republic of Germany. The requirenents of

article 16 - like those of article 17 of the Covenant - are fulfilled under
the national |aw of the Federal Republic of Germany by various constitutiona
guarantees. It can, for instance, be inferred fromarticle 1 in conjunction

with article 2, paragraph (2), of the Basic Law that every hunman being is
entitled to an autononous private sphere, as the Federal Constitutional Court
has expressly confirned (Decisions of the Federal Constitutional Court
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(BverfGE), vol. 35, pp. 202 seq., p. 220; consistent practice). The famly
enj oys special protection pursuant to article 6, paragraph (1), of the Basic
Law. In regard to protection of the hone, correspondence and honour
particular reference is nade to article 13 and article 10, paragraph (1), of
the Basic Law as well as to sections 201 to 203, 354, 123, 124 and 185 seq. of
the Crimnal Code.

H R ght not to be subjected to torture or other cruel, inhuman
or degrading treatnent or punishnment (art. 37 (a))

36. The prohibition stipulated in article 37 (a), sentence 1, of the

United Nations Convention on the Rights of the Child, nanely that no child
shall be subjected to torture or other cruel, inhuman or degrading treatnent
or puni shnent, corresponds to the guarantee |aid down as a basic human ri ght
inarticle 7 of the International Covenant on Civil and Political R ghts. It
i kewi se corresponds to the guarantees laid down in the United Nations
Convention agai nst Torture and Qther Cruel, Inhuman or Degradi ng Treatnent or
Puni shrent of 10 Decenber 1984 and in the European Convention for the
Prevention of Torture and | nhurman or Degradi ng Treatnent or Puni shnent of

26 Novenber 1987. Article 37 (a), sentence 2, of the present Convention
repeats the prohibition of inposition of capital punishnent for offences
conmitted by persons under 18 years of age; this corresponds to the guarantee
laid down in article 6, paragraph 5, of the Covenant. |In its guarantees, the
present Convention goes beyond the Covenant in so far as in article 37 (a),
sentence 2, provision is also nade for prohibiting the inposition of life

i mprisonnent wi thout the possibility of earlier release for offences comitted
by persons under 18 years of age. The Federal Republic of Germany fulfils
these obligations through its systemfor execution of sentences and execution
of sentences passed by youth courts, which is structured according to the rule
of law, as well as through the provisions of section 18, subsection 1, of the
Youth Courts Act, which limts prison sentences for juvenile offenders to a
maxi mum of 10 years. The Basic Law abolished capital punishnent. In
addition, Germany has ratified the Second Optional Protocol to the
International Covenant on CGivil and Political R ghts as well as Protocol No. 6
to the European Convention for the Protection of Human Ri ghts and Fundanent al
Freedons concerning the Abolition of the Death Penalty.

V. FAMLY ENVI RONMENT AND ALTERNATI VE MEANS OF CARE

A. Parental guidance (art. 5)

37. Article 5 of the Convention nmakes it clear that the rights of the child
guaranteed therein are not in conflict with the responsibilities, rights and
duties of parents and other persons legally responsible for the child to
"provide, in a manner consistent with the evolving capacities of the child,
appropriate direction and guidance" for the child. It is thus also nade clear
that it is not one of the objectives of the Convention to seek to di sengage
mnors fromthe responsibility for their upbringing i ncunbent on their parents
or other persons acting in the latter's stead. The |egal system of the
Federal Republic of Germany, in confornmity with the foregoing, ensures that
parents can act on behalf of and in place of the child if the child, for |ack
of sufficient age and corresponding nmaturity, is logically unable to
personal |y exercise his or her own rights and nmake his or her own decisions



CRC/ C/ 11/ Add. 5
page 18

(see sect. 104 seq. of the Cvil Code). Pursuant to article 5 of the
Convention, parents and other persons acting on behalf of the child can
furthernore provide direction and gui dance for the child "in a manner
consistent with the evolving capacities of the child". This is ensured under
German | aw by section 1626, subsection 2, of the Cvil Code, which stipulates
that in caring for and bringing up the child, parents nust take due account of
the evol ving capability and evolving need of the child to act independently in
a responsi bl e manner; parents should di scuss issues pertaining to parenta
custody with the child, to the extent his or her state of maturity permts,
and shoul d thereby strive to reach agreenent with himor her. The standards
laid down in article 5 thus correspond to those of the national |aw of the
Federal Republic of Germany. |n keeping with the general objective of the
Convention, nanely to linmt the rights of children and juveniles by the rights
of parents no nore than necessary, German national |aw furthernore contains
provisions stipulating that mnors can, under certain circunstances - usually
upon attaining an age below the age of majority - enter into certain | ega
transactions i ndependently and with | egal effect w thout the prior or
subsequent consent of their parents. Such "linmted majority", pursuant to

whi ch minors can be held equivalent to persons of full legal age in respect of
certain |l egal transactions, is provided for in the aforenentioned Act on the
Rel i gi ous Education of Children of 15 July 1921 (Reich Law Gazette, p. 939),
for example, as well as in sections 113 and 2229 of the Cvil Code (see also
paras. 11-13 above).

B. Parental responsibilities (art. 18, paras. 1-2)

38. Article 18, paragraph 1, of the Convention confirns the principle that
both parents are responsible for the upbringing and devel opment of the child.
This principle, which was also laid down in article 23, paragraph 4, of the

I nternational Covenant on CGivil and Political Rights and in article 5 (b) of
the Convention on the Elinination of All Fornms of Discrimnation against
Worren, doni nates the national |aw of the Federal Republic of Germany as well.
Article 6, paragraph (2), sentence 1, of the Basic Law guarantees the rights
of parents with the followi ng words: "The care and upbringing of children are
a natural right of parents and a duty primarily incunbent on them" The
CGovernment of the Federal Republic of Gernmany firmy believes that the
principle of joint responsibility of parents can only be upheld without
restriction if the marriage is intact. In other cases - those involving

di vorce, permanent separation of spouses and birth of a child out of wedl ock
for exanple - there nmust be the option, in keeping with article 3,

paragraph 1, of the Convention, of making those arrangenents, especially
arrangenents pertaining to custody and access, which best serve the interests
of the child. This continues to be its position, irrespective of current
preparations in the Federal Republic of Germany for revising the | aw on
parental custody. The Federal Covernnent furnished correspondi ng
clarification in a declaration subnmitted at the time the instrunent of
ratification was deposited.

39. The obligations of the States parties stipulated in article 18,

paragraph 2, nanely to "ensure the devel opnent of institutions, facilities and
services for the care of children", are fulfilled in the Federal Republic of
Germany through Book Eight of the Social Code - Child and Youth Services.

This law fornms the basis in the Federal Republic of Germany for the existence
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of youth welfare offices and nunerous institutions, facilities and services
concerned with the affairs of children and young persons which are naintai ned
both by voluntary organi zations and by the State. The law on child and youth
services provides for a broad spectrum of general furtherance neasures and
benefits as well as individual forms of socio-educational assistance.

C. Separation fromparents (art. 9)

40. The | aw of the Federal Republic of Germany ensures that a child will not
be separated fromhis parents against his will, unless the conpetent
authorities subject to judicial review deternine, in accordance with
applicabl e | aw and procedures, that such separation is necessary for the

wel |l -being of the child - if the child is abused or neglected by his or her
parents, for instance, or if the parents are living separately and a deci sion
nmust be nade as to the child' s place of residence (art. 9, para. 1, of the
Convention). National law in Gernany conplies with these requirenents

especi ally through the opportunity afforded the guardi anship court in
sections 1666 and 1666a of the Civil Code to undertake the nmeasures necessary
for the protection of the child, including those "entailing a separation of
the child fromhis or her parental family". Under national |aw the
condi ti ons under which such action nay be taken are considerably nore narrowy
defined than is required under the obligation stipulated in article 9,
paragraph 1, sentence 1, of the Convention. |In particular, it is not
sufficient for application of Sections 1666 and 1666a of the Cvil Code if
separation of the child fromhis or her famly environnent "is necessary for
the best interests of the child". Rather, according to section 1666,
subsection 1, of the Gvil Code it nust also be established that the physical
intellectual or emotional well-being of the child is endangered by abusive
exerci se of parental custody, by neglect of the child, by failure on the part
of the parents which is not due to their fault, or by the behaviour of a third
party and, furthernore, that the parents are not willing or are not in a
position to take the neasures necessary to avert this danger. Mreover, even
when these preconditions exist, separation of a child fromhis or her fanmly
can only then be undertaken "if the danger cannot be countered in another
manner, not even through public assistance" (sect. 1666a, subsect. 1, of the
Cvil Code). It is thus nade very clear under national |aw that separation of
a child fromhis or her famly, due to its particularly drastic character, can
only be contenplated as a nmeasure of last resort. Sections 1666 and 1666a of
the G vil Code thus go beyond the requirenments of article 9, paragraph 1, of
the Convention. The conparatively nore stringent preconditions for
intervention serve to protect the child and his or her interest in not being
separated fromhis or her fanmily as long as no truly conpelling grounds for
such action exist; this legal situation in Germany therefore renains
unaffected by article 41 (a) of the present Convention, since CGerman |aw
cont ai ns guar ant ees conducive to the well-being of the child that go beyond
the mni num standards | aid down in the Convention. Gernan law also fulfils
the requirenent that the decision nmust be "subject to judicial review'.
According to sections 1666 and 1666a of the G vil Code, the decision is to be
made by the guardi anship court; pursuant to section 19 seq. of the

Non- Cont enti ous Legal Proceedings Act this decision can be appealed to the
regi onal court.
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41. The cases separately stipulated in article 9, paragraph 1, sentence 2 of
t he Convention in which the principle enbodied in article 9, paragraph 1,
sentence 1, is to be applied are enconpassed under Gernan | aw by sections 1671
and 1672 of the Cvil Code. According to section 1671, at the tine the
parents are granted a divorce the famly court shall decide which parent is
entitled to parental custody of the comon child. Follow ng the declaration
of the nullity of section 1671, subsection 4, sentence 1, of the Cvil Code by
t he Federal Constitutional Court (Federal Law Gazette 1982, Part |, p. 1596),
custody can, under certain circunstances, also be awarded to both parents,
wher eby the court should in any case nake the decision that best serves the
interests of the child (sect. 1671, subsect. 2, of the Gvil Code). If the
parents are living separately and not just tenporarily, w thout being

di vorced, the court nmay, upon the application of one of the spouses, |ikew se
determ ne that only one spouse is entitled to parental custody of the child
(sect. 1672 in conjunction with sect. 1671 of the Cvil Code). The court
rules ex officio if the well-being of the child would ot herwi se be endangered
and if the parents are not willing or are not in a position to avert such
danger. In both cases, the decision neans that the parent entitled to sole
parental custody of the conmon child also has the right to determine the

m nor's place of residence (sect. 1631, subsect. 1, of the G vil Code).

42. The right to be heard which is stipulated in detail in article 9,
paragraph 2, of the present Convention is already guaranteed in the same
manner in article 6, paragraph 1, of the European Convention for the
Protecti on of Human Ri ghts and Fundanental Freedons; under German law, it is
guaranteed as a right equivalent to a basic right by article 103, paragraph 1,
of the Basic Law. As regards proceedi ngs concerning the care and custody of a
child, noreover, this right is spelled out by the Non-Contentious Lega
Proceedings Act in a manner fulfilling the requirements of the Convention: In
such proceedi ngs the court nust give the parents the opportunity to be heard
and, as a rule, in person; in the cases provided for in sections 1666 and
1666a of the Civil Code, noreover, the parents nust always be heard in person
in order to clarify with them how the danger to the well-being of the child
can be averted (sect. 50a, subsect. 1, of the Non-Contentious Lega

Proceedi ngs Act). Children who have not yet attained the age of 14 are to be
heard in person "if the affections, ties or wishes of the child are of
significance for the decision or if it appears advisable, in the interests of
determining the facts of the case, for the court to obtain a first-hand

i mpression of the child"; a child who has attained the age of 14 and is not

l egal |y incapacitated nmust always be heard in such proceedi ngs (sect. 50b
subsect. 1 and 2, of the Non-Contentious Legal Proceedings Act).

43. The obligation inposed on the States parties by article 9, paragraph 3,
of the Convention, namely to respect the right of the child to maintain
personal relations and direct contact with both parents on a regular basis, is
fulfilled under German | aw by sections 1634 and 1711 of the Cvil Code. In
the case of children born in wedl ock, section 1634 of the G vil Code
stipulates that the parent who is not entitled to care and custody (for

i nstance because he or she has been denied care and custody pursuant to
sects. 1666 and 1666a, 1671 or 1672 of the Civil Code) shall retain "the
authority to have personal access to the child", whereby the famly court can
define in greater detail the scope of this authority and exercise thereof,
including exercise vis & vis third parties.
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44, In conformity with the Convention, German national |aw provides for the
possibility of an injunction to prevent access in an exceptional case if it
can be positively established in that individual case that such access is
contrary to the child' s best interests. In the case of children born out of
wedl ock, the person entitled to the care and custody of the child - the

not her, as a general rule - can deternine the extent to which the child is to
have contact with his or her father (sect. 1711, subsect. 1, sentence 1, of
the CGvil Code). |If personal access to the father serves the well-being of
the child, the guardianship court can rule that the father is entitled to the
authority to have personal access to the child (sect. 1711, subsect. 2,
sentence 1, of the Gvil Code). Irrespective of any review of the | aw of
parent and child initiated by the Federal Government, the provisions of

nati onal |aw governing the position of children born out of wedl ock under
famly and inheritance law will remain unaffected by the provisions of the
Convention. The Federal CGovernnent subnmitted a clarifying declaration in
respect of this issue at the tine the instrunent of ratification was
deposi t ed.

45, The legal situation in Germany ensures that cases of the kind addressed
in article 9, paragraph 4, of the Convention cannot arise. Pursuant to
article 104, paragraph (4), of the Basic Law, a relative or soneone enjoying
the confidence of the detainee shall be notified of any judicial ruling

i mposi ng or ordering the continuation of detention. Section 114b,

subsection 1, of the Code of Criminal Procedure (StPO accordingly stipulates
that a relative or someone enjoying the confidence of the person arrested
shall be notified without delay of the arrest and of any further decision
concerning the continuation of detention and, nanely, by order of the
conpetent judge. Furthernore, the individual arrested shall personally be
given the opportunity to notify a relative or a person enjoying his or her
confidence, provided this does not jeopardize the aimof the investigation
(sect. 114b, subsect. 2, of the Code of Criminal Procedure). These provisions
ensure that the information prescribed in article 9, paragraph 4, of the
Convention is furnished, in so far as inplenmentation of this provision of the
Convention ever proves to be of practical consequence in the Federal Republic
of Germany. Should there ever prove to be a need in an isolated case for
provi sion of information of the kind addressed in paragraph 4, it can be
assunmed that the German authorities concerned would furnish such information
wi thout being formally obligated to do so by national statutory provisions.

D. Fanmily reunification (art. 10)

46. In the opinion of the Federal Republic of Gernmany there is a particul ar
need for the provisions stipulated in article 10 of the Convention concerning
reuni fication of parents and children across national frontiers. The Federa
Republic of Germany confirms the consensus expressed in article 10 that the
Convention serves to reaffirmexisting pertinent international and nationa
guarantees. Moreover, it is up to each State to decide whether and subject to
what restrictions it will allow aliens to enter and reside in its own country.
Wthin the franework of the present Convention, such decisions should

t heref ore be governed by national |aw, whereby due consideration should al so
be given to the aspect of the desirability of dealing with famly

reuni fication matters in a positive, hunane and expeditious nanner
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47. The new law on aliens regulates fanmly reunification of aliens on a
statutory and nationally uniformbasis for the very first time. According to
the procedure stipulated therein, the parent living in Germany nust personally
possess a residence permt, be able to support the arriving famly menbers
fromhis or her personal earnings, personal assets or other persona

resources, and have access to living space sufficient to acconmodate his or
her family. The right of residence of an alien who enters the country to join
a famly nenber or who is born within the territory of the Federal Republic of
Germany follow ng such famly reunification is initially contingent on the
right of residence of the alien already living here. Under certain
conditions, the fam |y nenber who subsequently enters the country or is
subsequently born here may receive a personal right of residence (sects. 17

20 and 21 of the Aliens Act). |In respect of minors, section 16 of the Aliens
Act provides for a "right to return”

48. In addition, section 85 of the Aliens Act contains the first regul ations
governing an entitlement to naturalization. |If a minor has attended a schoo
within the federal territory for six years, and if he or she has attended a
general education school for at |east four of those years, he or she wll,
under certain circunstances, later acquire an entitlenent to naturalization

49, The requirenents of article 10, paragraph 1, sentence 2, of the
Convention, pursuant to which the States parties nmust ensure that submi ssion
of an application for the purpose of famly reunification does not in itself
entail any adverse consequences for the applicant, are fulfilled by German
national law. Aside fromthe fact that such an application can ultimtely
prove to be unsuccessful, no adverse consequences of any kind are entailed in
t he submi ssion of the application as such under national |aw.

50. The principle laid down in article 10, paragraph 2, of the Convention,
nanmely that children whose parents reside in different States shall have the
right to maintain personal relations and direct contacts with both parents,

can - in contrast to famly reunification (para. 1) - be upheld if children
and (or) parents regularly visit one another in the respective other country
as tourists. In these cases as well, it can be assuned for national |aw that

deci sions concerning the issue of residence pernmits for such visits will be
governed by national law in conpliance with the aforenentioned article 12 of
the International Covenant on Civil and Political Rights. At the tinme the
report on the second reading of the draft conventi on was adopted by the
Worki ng Group on 23 February 1989, the Federal Republic of Germany requested
that the follow ng declaration in this regard be included in the mnutes, and
it confirmed this declaration when the instrunent of ratification was

deposi ted:

"Nothing in the Convention on the Rights of the Child may be interpreted
as inmplying that unlawful entry by an alien into the territory of the
Federal Republic of Germany or his unlawful stay there is permtted; nor
may any provision be interpreted to nean that it restricts the right of
t he Federal Republic of Germany to pass |laws and regul ati ons concerni ng
the entry of aliens and the conditions of their stay or to nake a

di stinction between nationals and aliens."”
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E. Recovery of mmintenance for the child (art. 27, para. 4)

51. The obligation to facilitate the recovery of maintenance for children and
the judicial enforcenment of clainms for such maintenance which is laid down in
article 27, paragraph 4, of the Convention is fulfilled by the | egal system of
t he Federal Republic of Gernany, for exanple by the fact that a child who sues
for recovery of maintenance is granted legal aid and the child's clains for

mai nt enance are adapted to changes in the cost of living at regular intervals,
especially on the basis of the Standard M ntenance O di nance of 27 June 1970
(Federal Law Gazette, Part |, p. 1010) in its respective anended versi on.
Furthernore, special reference nust be nade to the Act on Advance Mai ntenance
Paynments of 23 July 1979 as contained in the notification of 19 January 1994
(Federal Law Gazette, Part |, p. 165), through which maintenance for children
of single nothers or fathers is ensured under certain conditions (for a

maxi mum of 72 nonths). The Federal Republic of Germany is receptive to the

i dea of assuming international obligations for the purposes stipulated in
paragraph 4 of the Convention; this is evident, for exanple, fromthe fact
that it is a State party to the New York Convention on the Recovery Abroad of
Mai nt enance bligations of 20 June 1956 (Federal Law Gazette 1959, Part 11,

p. 149).

F. Children deprived of their famly environnent (art. 20)

52. Article 20, paragraph 1, of the Convention stipulates that the child
shall be entitled to special protection and assi stance provided by the State
in the event that he or she cannot or can no longer grow up in his or her
famly environnent. This entitlenment is ensured in the Federal Republic of
Germany above all through the fact that public authorities and the courts -
the youth welfare offices and the guardi anship courts, for instance -

i ntervene when the special need for protection of a child deprived of his or
her family environment so requires. The other fornms of care provided for
under article 20, paragraphs 2 and 3 - with the exception of kafal ah of
Islamic law - are also enbodied in national law. This is true for placenent
in a foster famly (sect. 33 of Book Eight of the Social Code), placenent in a
suitable institution for the care of children (sect. 34 of Book Eight of the
Soci al Code) and adoption (sect. 1741 seq. of Book Ei ght of the Social Code).

G Adoption (art. 21)

53. The minimumrequirements laid down in article 21 of the Convention to be
observed by the States parties in the case of adoption of children - in so far
as this legal institution has been established in such State - are fulfilled
in the Federal Republic of Germany. Reference is nmade in this context to the
Eur opean Convention on the Adoption of Children of 24 April 1967 (Federal Law
Gazette 1980, Part 11, p. 1093), which was ratified by Gernmany.

54, In conpliance with article 21 (a), adoption of a child is only approved
by the conmpetent authorities - who determine in accordance with | ega

procedure whether the adoption is pernmissible - after especially those persons
concerned under national |aw have also given their consent to the adoption "on
t he basis of such counselling as may be necessary". These requirenents are
specifically met by section 1752 of the G vil Code, pursuant to which the
adoption is to be granted by the guardi anship court upon application of the
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person seeking to adopt the child. The guardi anship court rmust first

det erm ne whether the preconditions for adoption exist. This also includes
det erm ni ng whet her the requisite declarations of consent to the adopti on have
been given; in addition to the child (sect. 1746 of the Cvil Code), the
parents of the child and the spouse of the person seeking to adopt the child
nmust al so give their consent (sect. 1747 to 1749 of the Cvil Code). The

decl arati on of consent nust be drawn up in the formof a notarial deed

(sect. 1750, subsect. 1, sentence 2, of the Gvil Code). It is thus ensured
that the persons giving their consent are infornmed of the legal inplications
of their declaration, as is stipulated in section 17, subsection 1, of the Act
on the Authentication of Documents (BeurkG of 28 August 1969 (Federal Law
Gazette, Part |, p. 1513). The Federal Republic of Germany emphatically
advocates the establishnent of reliable | egal standards for inter-country
adoption in order to prevent abuse.

55. The requirement laid down in article 21 (c) of the Convention, nanely
that inter-country adoption be subject to safeguards equivalent to those
existing in the case of national adoption, is fulfilled under the national |aw
of the Federal Republic of Germany: the procedure particularly conducive to
the protection of the child to be adopted, which provides for exan nation of
the preconditions for adoption by the guardianship court ex officio, is
uniformy applicable to inter-country adoption in the Federal Republic of
CGermany as well (see especially art. 23 of the Introductory Act for the Youth
Courts Act including its sentence 2 in conjunction with section 1746,
subsection 1, sentence 4, of the Gvil Code and the report of the Lega
Affairs Committee of the German Bundestag in Bundestag printed paper 10/5632
p. 44). In the interest of conbating traffic in children and similar forns of
abuse, article 21 (d) stipulates that States parties shall ensure that

pl acenent does not result in inproper financial gain for the parties involved.
This requirenment is met under national |aw especially by the prohibition of
traffic in children laid down in section 14a of the Act on Placenment for
Adoption as contained in the notification of 27 Novenber 1989 (Federal Law
Gazette, Part |, p. 2016).

56. To protect the children involved in inter-country adoption, the Federa
Republic of Germany furthernore advocates the conclusion of appropriate
international agreements in order to establish reliable |egal standards for
such adoptions and to prevent abuse. The Federal Government participated in
the preparation of the convention with this objective: on 29 May 1993, the
Sevent eenth Meeting of the Hague Conference on Private International Law
presented the Convention on Protection of Children and Cooperation in Respect
of Inter-country Adoption

H lllicit transfer and non-return (art. 11)

57. The obligation that can be inferred fromarticle 11, paragraph 1, of the
Convention, nanely to conbat the illicit transfer and non-return of children
abroad, is fulfilled by the Federal Republic of Gernmany above all by

section 235 of the Crimnal Code. Pursuant to this provision, "anyone who
abducts a person under the age of 18 fromhis or her parents, guardian or
curator by means of guile, threats or force" shall be punished. This threat
of punishnent applies to any formof child abduction, regardl ess of whether
the child in question is transferred abroad or remains in the country. Under
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civil law, furthernore, the parent having the right of care and custody of the
child is entitled to denand that the child be returned by anyone who illicitly

wi t hhol ds the child fromhimor her (sect. 1632, subsect. 1, of the G vi
Code; sect. 1705, sentence 2, of the Cvil Code).

58. Two international conventions ratified by the Federal Republic of Gernany
especially serve to pronote the international cooperation addressed in

article 11, paragraph 2, of the Convention to conbat abduction of children
abroad. These are the Hague Convention on G vil Aspects of Internationa

Child Abduction of 25 Cctober 1980 and the European Convention on Recognition
and Enforcenment of Decisions concerning Custody of Children and on Restoration
of Custody of Children of 20 May 1980. The Hague Convention entered into
force on 1 Decenber 1990 and the European Convention on 1 February 1991. An
implementing law - article 1 of the law of 5 April 1990 (Federal Law Gazette,
Part 1, p. 701) - was enacted for both conventions.

I. Abuse and neglect (art. 19 includin hysi cal and psychol ogi ca
recovery and social reintegration (art. 39)

59. The nmeasures stipulated in article 19 of the Convention to protect
children fromviol ence, abuse or neglect while they are in the care of parents
or any other persons having custody are ensured under the national |aw of the
Federal Republic of Germany through a multitude of |egal provisions.

60. The objectives stated in paragraph 1 of article 19 are especially served
by the numerous and varied fornms of assistance provided within the franmework
of Book Ei ght of the Social Code - Child and Youth Services. In addition,
protective neasures are above all undertaken in the Federal Republic of
Germany on the basis of the Act for the Protection of Young Persons in Public
and the Act on the Dissenination of Publications Harnful to Young Persons.
Children and juveniles furthernore enjoy special protection under crimnal |aw
fromthe dangers threatening themin the fanmily. Particularly worthy of
mention in this context are the follow ng pertinent provisions of the Crimna
Code: section 223b (Abuse of Charges), section 170d (Violation of the Duty of
Care and Custody), section 174 (Sexual Abuse of Charges), section 176 (Sexua
Abuse of Children), section 177 (Rape), section 178 (Sexual Coercion),

section 179 (Sexual Abuse of Persons Unable to Resist) and section 180b,
subsection 2, No. 2 (Traffic in Hurman Beings with Persons under the Age

of 21). Under civil law, section 1631, subsection 2, of the Cvil Code
stipulates that parents and other persons having the right of care and custody
of children are prohibited fromutilizing degrading disciplinary neasures.
According to a draft bill which is currently the subject of parlianentary
debate, this provision is to be worded nore precisely in order to nmake a
clearer distinction between pernissible and prohibited neasures - and
especially to establish the inpermssibility of physical and enotional abuse.

61. The protective nmeasures nentioned in article 19, paragraph 2, of the
Convention, which are to serve to ensure the protection fromviol ence, abuse
and neglect stipulated in paragraph 1, are provided for under national |aw
above all by Book Eight of the Social Code - Child and Youth Services. Book
Ei ght contains a multitude of general beneficial services and individua

soci o- educati onal grants; the purpose of these is to furnish gui dance and
support for parents and ot her persons having parental powers in the exercise
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of their child-rearing responsibilities, as well as to protect children and
juveniles fromthreats to their well-being. Mobile forns of socio-educationa
assi stance (socio-educational famly help, for instance) are a key area of
activity. Socio-educational fanmily help is designed to provide intensive care
and acconpaninment to help famlies fulfil their educational tasks, cope with
everyday problens, solve conflicts and crises, and use the services of
authorities and institutions, and thus generally helps themto hel p thensel ves
(sect. 31 of Book Eight of the Social Code). |In cases involving acute
conflicts, children and juveniles may al so recei ve counsel without the

know edge of the person who has the right of care and custody (sect. 8,
subsect. 3, of Book Eight of the Social Code), and the Youth Welfare Office is
obliged to provide shelter and protection for a child or juvenile if the
situation so requires (sect. 42, subsects. 2 and 3, of Book Eight of the
Social Code). If restriction or revocation of the right of care and custody
is necessary, the nmatter is to be brought before the guardianship court, which
is charged with taking the necessary neasures pursuant to section 1666 of the
Civil Code.

62. To the extent article 39 of the Convention, in support of the foregoing,
calls for appropriate nmeasures to pronote physical and psychol ogi cal recovery
and social reintegration, such demand is nmet under national |aw especially by
section 5 of Book One of the Social Code if in a specific instance the facts
of the case fulfil the requirenents for application of the |aw of socia
conpensation stipulated therein (especially the Crine Victins Conpensation Act
(CEG and the Federal Conmunicabl e Di seases Act could conceivably apply) and
if injury to health has consequently resulted. Reference should al so be nade
in this context to the fornms of socio-educational assistance stipulated in
Book Ei ght of the Social Code - Child and Youth Services.

J. Periodic review of placenent (art. 25)

63. The obligation laid down in article 25 of the Convention, pursuant to
which a child who has been placed by the conpetent authorities for the

pur poses of care, protection or treatnment of his or her physical or nental
health is to enjoy a periodic review of the treatnment provided to himor her
and all other circunstances relevant to his or her placenent, is fulfilled in
t he Federal Republic of Gernmany by Book Ei ght of the Social Code - Child and
Youth Services. Special reference nust be made in this context to its
provisions for inspecting and review ng the persons entrusted with the care of
children (sect. 37, subsect. 3, of Book Ei ght of the Social Code); in the case
of privately arranged care, such inspection and review is conducted by the
agency charged with supervision of children in care (sect. 44 of Book Ei ght of
the Social Code) and in the case of institutions and other establishments
provi ding care or accommodation for children by the |ocal inspection
authorities (sect. 46 of Book Ei ght of the Social Code).

V. BASI C HEALTH AND WELFARE

A.  Survival and devel opnent (art. 6, para. 2)

64. The obligation of the States parties under article 6, paragraph 2, of the
Convention, nanely to "ensure to the maxi num extent possible the survival and
devel opnent of the child", can be inferred fromthe overriding principle laid
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down in article 6, paragraph 1, which states that "every child has the

i nherent right to life". Under national law in the Federal Republic of
Germany, the right to life is safeguarded as a basic right in article 2,
paragraph (2), sentence 1, of the Basic Law. According to the rulings of the
Federal Constitutional Court (BVerfCE 88), 203, 251), this protection is also
extended to the unborn child. The extent of this duty to provide protection
is to be defined in light of both the inportance and need for protection of

t he unborn child on the one hand and the nmerits of conflicting objects of

| egal protection on the other. Such objects of |egal protection affected by
the right to life of the unborn child above all include (BVerfGE 88, 203,

254) - taking as a point of departure the right of the pregnant woman to
protection of and respect for her human dignity (art. 1, para. (1), of the
Basi ¢ Law) - the pregnant woman's right to life and physical integrity

(art. 2, para. (2), of the Basic Law) as well as her right to self-fulfilnent
(art. 2, para. (1), of the Basic Law). The woman's basic rights do not carry
so nmuch weight in this situation as to relieve her of her legal obligation to
carry the child to termas a matter of principle founded on these basic
rights. As a consequence of the position of the woman defined by her basic
ri ghts, however, exceptional situations arise in which it is admissible - and,
in sone cases, perhaps even advisable - to refrain frominposing such a | ega
obligation. It is up to legislators to define such exceptional situations as
extraordi nary elenents of a rule (BVerfGE 88, 203, 255). The right of the

di sabl ed child recogni zed by article 23 of the Convention, nanely the right to
special care enabling the child to enjoy a full and decent life in conditions
whi ch ensure dignity, pronote self-reliance and facilitate the child' s active
participation in the comunity, takes up the thread of article 5 of the

Decl aration of the Rights of the Child as well as article 12, paragraph 1, of
the International Covenant on Econonic, Social and Cultural R ghts.

B. Disabled children (art. 23)

65. Under CGerman national |law, a social right corresponding to the
stipulations of article 23 is recogni zed pursuant to section 10 of Book One of
the Social Code (Federal Law Gazette 1975, Part |, p. 3015). Application of
this provision, noreover, is not restricted to disabled children; rather, any
person who is physically, nentally or enotionally disabled is conceded

a right to such assistance as is necessary

1. to avert, elimnate or aneliorate or to prevent aggravation of his
or her disability, or to mtigate the consequences of such
disability,

2. ensure himor her a place in society conmensurate with his or her

inclinations and capabilities, especially in working life."

66. Article 23 of the Convention, which in keeping with its specific area of
application guarantees the corresponding rights of children, does not prohibit
States fromsimlarly extending these rights to adults as well. Incidentally,
pursuant to section 1 of the Social Code - Ceneral Part, the social rights
laid down in the Social Code are intended to contribute to "creating equa
preconditions for the free devel opnent of the individual's personality,
especially for young people". Under national law, the right to assistance for
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the disabled is a judicially enforceable social right; its substance and the
preconditions for its application are defined by special statutory provisions.
These provisions ensure that the Federal Republic of Germany fulfils its
obligations under article 23 of the present Convention in every respect. In

t he Federal Republic of Gernmany, neasures for assisting the disabled are
accorded particular public attention. This is also evident fromthe fact that
since 1982, the Federal CGovernnent has presented a report on the situation of
t he di sabl ed and devel opnents in the area of rehabilitation to the German
Bundestag once in the course of each |egislative period.

C. Health and health services (art. 24)

67. In guaranteeing the right of the child to the highest attainable standard
of health and to health care services, article 24, paragraph 1, of the
Convention picks up the thread of article 12 of the International Covenant on
Econonic, Social and Cultural Rights, which already safeguards the right to

t he highest attainable standard of health as a basic social right of every
human bei ng, and goes on to expressly establish this right for children. In
paragraphs 2 and 3, article 24 furthernore cites numerous exanples of areas in
which the States parties should undertake neasures to inplenent this right of
the child. nmeasures of the kind prescribed or reconmended by article 24 to

i mpl ement the right of the child to the highest attainable standard of health
are an integral part of the health policy pursued in the Federal Republic of
Germany at all levels of governnent and in the nunicipalities. This is also
true of the international cooperation addressed in paragraph 4, which takes
particul ar account of the needs of devel oping countries.

D. Social security and child care services and facilities
(art. 26 and art. 18, para. 3)

68. The social human right to which children are entitled pursuant to art. 26
of the Convention, nanely the right to have access to social insurance, has

al ready been laid down in article 9 of the International Covenant on Economi c,
Social and Cultural Rights and is thus recogni zed by the Federal Republic of
Cermany as a State party to the Covenant. Under Gernan national law, this
right is laid down within the framework of the Social Code as a social right
to which every person is entitled (sect. 4 of the Social Code - Ceneral Part).
Paragraph 1 of the Convention confirns that the right "to benefit from socia
security, including social insurance" applies to children as well. Whether
and to what extent the States parties grant benefits from social insurance or
other "social security benefits" is not spelled out in paragraph 1 and is thus
left to the discretion of the States parties. |In the Federal Republic of
CGermany, children are covered under the social security system and especially
under the system of social insurance, in a wide variety of ways, even if - due
in particular to lack of an enploynent relationship - they do not enjoy

i nsurance protection in their ow right. In such cases, as a rule, they are
entitled to benefits deriving fromtheir parents' or parent's insurance.

Under the statutory pension insurance schene, for instance, a child is
entitled to an orphan's benefit in the event of the death of his or her
parents or parent. Under the statutory accident insurance schene, children
are covered regardl ess of whether an enploynment rel ationship exists or not

and, nanely, in respect of those accidents which occur while the children are
attendi ng ki ndergartens and general education schools. |In so far as children
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are not themnsel ves nmenbers of a statutory health insurance schenme - due in
particular to lack of an enploynment relationship of their own - they enjoy

i nsurance protection of their own as famly nenbers of a nenber; this
entitlenent to benefits does not derive fromthe entitlenent of the person who
is actually a nmenber but instead exists in its own right. Further socia
benefits which can al so accrue to children are provided within the framework
of social assistance pursuant to the Federal Social Assistance Act (BSHG) .

69. Article 18, paragraph 3, of the Convention stipulates that children of
wor ki ng parents shall have the right to benefit fromchild care services and
establ i shnents for which they are eligible (to the extent these are

avail able). This corresponds to the situation under German national law. On
t he whol e, the supply of places for children between the ages of three and six
is largely sufficient in the majority of the German LAnder; the opening hours
of the establishments, however, do not always neet the needs of working
parents. In sone parts of the country, denmand outstrips supply. Particularly
in the "ol d" Lander, there is an insufficient supply of places for children
under the age of three as well as for children over the age of six after

school hours.

70. Children of working parents now al ready have the right to benefit from
the establishments for which they are eligible - to the extent these are
avai |l abl e. The persons or groups financing and operating these establishnents
decide on their own responsibility which priorities shall govern admi ssion of
children when there are not enough places to go around. 1In general, the fact
that the parents work is accepted as a criterion for adm ssion, whereby single
parents are given priority. The availability of a sufficient nunber of day
car establishnments for children, however, is one of the preconditions for
enhancing the compatibility of working life and child-rearing
responsibilities. Initiatives by firnms to create additional places are

appl auded in this context.

71. According to section 24 of Book Eight of the Social Code - Child and
Youth Services - the Lander and the conpetent regional and local authorities
are responsi bl e for ensuring that the supply of day care establishnments for
children is increased to neet demand. 1In the case of kindergartens, the
following applies as well: as of 1 January 1996, a place in a kindergarten
nmust be nmade available to every child fromthe time he or she turns three
until the time he or she enters school. The institution of a |ega
entitlenent to a place in a kindergarten as well as the demand-oriented

i ncrease in the nunber of day care places for children under the age of three
and over the age of six are linked not only with the obligation to make day
care places available for the children of working parents; they are al so

i ntended to suppl enent and support the institution of the famly and further
t he education, devel opnent and care of children

E. Standard of living (art. 27, paras. 1-3)

72. The right to an adequate standard of living that is guaranteed in
article 27 of the Convention constitutes a reaffirmation for children of the
basi ¢ social right of all human beings which has already been laid down in
article 11 of the International Covenant on Economi c, Social and Cultura
Rights and is hence binding for the Federal Republic of Germany. In
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article 27, this standard of living is defined in ternms of the child s specia
needs, whereby paragraph 1 stipulates that such standard rmust be adequate for
the child' s physical, nental, spiritual, noral and social devel opnment.

73. The Convention goes on to state that securing the living conditions
required for the devel opnment of the child is primarily the duty of the parents
or other persons responsible for the child (art. 27, para. 2), a duty which is
to be fulfilled within their abilities and financial capabilities; this
position is upheld under national law by article 6, paragraph (2), of the
Basic Law. Reference is made in this context to the obligation of parents

to provide mai ntenance for their children, which is governed by

sections 1601 seq. of the Cvil Code and - for children born out of wedl ock -
by sections 1615 seq. of the Civil Code.

74. To the extent that the parents or other persons responsible for the

mai nt enance of children are conpletely unable or only partially able to fulfi
the obligations arising out of article 27, paragraph 2, the Convention
obligates the States parties in article 27, paragraph 3, to take appropriate
nmeasures within their means to assist those responsible for the maintenance of
children in the fulfilnment of their obligations and to provide materia

assi stance and support programmes in order to ensure an adequate |ivelihood.
In respect of the Federal Republic of Germany, reference is made in this
context above all to the entitlement to State welfare assistance which is laid
down in the Federal Social Assistance Act; assistance is provided under this
regi ne when the needs of the child cannot otherw se be nmet. According to the
Federal Social Assistance Act, the purpose of State welfare assistance is to
make it possible for anyone - regardless of his or her residence status - who
is unable to help hinself or herself, and who does not receive the necessary
assi stance from anyone else, to lead a life in a manner consistent with human
dignity. Assistance is furthernore provided under the Act on Benefits for

Per sons Applying for Asylum

VI . EDUCATI ON, LEISURE AND CULTURAL ACTI VI TI ES

A. Education, including vocational training and guidance (art. 28)

75. The cultural basic right of every human being to education that is laid
down in general formin article 13 of the International Covenant on Economic,
Social and Cultural Rights is confirned specifically for children and

el aborated in greater detail in article 28 of the Convention. This right is
ensured under the national |egal systemof the Federal Republic of Germany; in
respect of article 28, paragraph 1 (a) through (e), reference is hence nade to
the foll ow ng:

(a) Subparagraph (a): conpul sory schooling begins for all children at
the age of six. Schooling is free of charge;
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(b) Subpar agraph (b): the general education secondary schools -
Haupt schul e, 1/ Real schule 2/ and Gymmasium 3/ - build on the foundation laid

by the primary schools (Gundschul en) common to all children. In many Lénder
conpr ehensi ve school s (Gesam schul en) conbi ni ng these three types of secondary
school s exist as well. Beginning in grade 10, pupils attendi ng genera

education or vocational secondary schools are entitled to public financial
assistance in the formof a grant if for conpelling reasons they nmust attend a
school away from hone;

(c) Subparagraph (c); the certificate of qualification entitling
recipients to study at a university or equivalent institution is conferred
upon conpletion of 12 or 13 progressive years of schooling, at the end of the
upper |evel of the Gymmasium (or, if applicable, the conprehensive school), or
upon conpl etion of coursework at upper-I|evel vocational education schools also
provi di ng general university qualification. This certificate of qualification

may either be general (allgeneine Hochschulreife), entitling recipients to

study the subject of their choice at a university or equivalent institution,

or restricted (fachgebundene Hochschulreife), entitling recipients to comence
hi gher education studies only in certain subjects. Evening Gymnasien for
peopl e who are already in enploynment, placenent tests, Kollegs, 4/ and specia
exam nations for adm ssion of particularly gifted persons in enploynent to

hi gher education afford further opportunities for acquiring general university
entrance qualification. A certificate of Fachhochschulreife, which entitles
the recipient to pursue courses of study at a Fachhochschule 5/ or
correspondi ng courses of study at a conprehensive university

(CGesant hochschul e), can generally be acquired upon conpl etion of

12 progressive years of schooling or upon conpletion of coursework and
practical vocational training at a two-year specialized technical secondary
school (Fachoberschule). This qualification can also be acquired in other
ways (through an examination for particularly gifted persons in enploynent,
for instance);

(d) Subparagraph (d): in the Federal Republic of Gernmany, the
requi renents of subparagraph (d) are satisfied by the information and gui dance
services instituted by both the education administrations (the Land Mnistries
of Education and Cultural Affairs and the Land Mnistries of Science) and the
enpl oynment adni ni stration (the Federal Institute for Enployment (BfA));

1/ CGeneral secondary school - lower level - providing full-time
conpul sory education (grades 5 or 7 through 9 or 10).

2/ Ceneral secondary school - lower level - giving access to the upper
| evel of secondary education (grades 5 or 7 through 10).

3/ Ceneral secondary school - |ower and upper |evel - providing general
university qualification (grades 5 or 7 through 12 or 13.

4/ Ceneral -education institutions preparing adults for higher education

5/ Special type of higher education institution offering highly
practice-rel ated courses of a scientific nature.
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(e) Subparagraph (e): violations of the existing compul sory education
requi renent for children are rare. Special assistance and encouragenent for
weaker pupils is furnished in schools within the framework of numerous specia
assi st ance measur es.

76. Article 28, paragraph 2, of the Convention stipulates that schoo

di scipline rmust be administered in a manner consistent with the child' s human
dignity, a requirenment which is observed under national law as follows: in
the event that a pupil violates a duty incunbent on himor her within the
pupi | -school rel ationship, educational neasures have priority over

di sciplinary nmeasures. |f educational neasures (discussion with the pupil
war ni ng, inposition of additional tasks or honework, requirenment that nissed
cl asswork be made up, etc.) prove insufficient, then various forns of

di sciplinary measures can be contenplated; witten reprimand, transfer to a
paral l el class, tenporary suspension from classroominstruction or expul sion
fromschool. The structure and inplenentation of these nmeasures may differ in
t he individual Léander of the Federal Republic of Germany. Corporal puni shrent
i s expressly forbidden.

77. The Federal Republic of Germany attaches great inportance to the denand
for international cooperation in matters relating to education which is voiced
in article 28, paragraph 3, of the Convention. As a nenber of gl obal,
supraregi onal and regi onal organi zati ons (UNESCO CECD, the European Uni on and
the Council of Europe, for exanple), Germany actively participates in all
nmeasures undertaken within the framework of these organizations to encourage
such cooperation and to pronote both the exchange and transfer of and the
equal ity of access to scientific and technical know edge.

B. Ainms of education (art. 29)

78. The educational objectives specified in article 29, paragraph 1, of the
Convention pick up the thread of article 26, paragraph 2, of the Universa
Decl aration of Human Rights and article 13, paragraph 1, sentence 2, of the

I nternational Covenant on Economic, Social and Cultural Rights (see

art. 29 (a)-(e) of the Convention for details) and are binding in Germany
pursuant to a nunber of resolutions adopted by the Standi ng Conference of the
M ni sters of Education and Cultural Affairs of the Lander in the Federa
Republ i ¢ of Gernany.

79. Article 29, paragraph 1 (c) of the Convention, which states that the
education of the child should be directed, anobng other things, to devel opnent
of respect for "his or her own cultural identity, |anguage and val ues" and
respect for "the country fromwhich he or she may origi nate", cannot be
interpreted to nean that children fromfamlies of guest workers living in the
Federal Republic of Germany or children of other foreign origin have a right
to receive instruction in their native language in the country in which they
reside. Rather, resolution of this issue so crucial to the future structure
of the nation remains reserved to the States parties, who are to decide the
matter within the franmework of and in accordance with their respective
integration policies. For the same reasons, the Convention did not call for
ext ensi on of the compul sory schooling requirenments to enconpass applicants for
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asyl um who have not been recogni zed as such. The Governnent of the Federa
Republic of Germany clarified this point within the framework of a declaration
at the tine the instrunment of ratification was deposited.

80. The right to establish private schools, which is addressed in article 29,
paragraph 2, of the Convention in conformity with article 13, paragraph 4, of
the International Covenant on Economic, Social and Cultural Rights, is
guar ant eed under CGerman national |aw by the corresponding basic right laid
down in article 7, paragraph (4), of the Basic Law

C. Leisure, recreation and cultural activities (art. 31)

81. Article 31, paragraph 1, of the Convention nakes the right laid down in
article 7 (d) of the International Covenant on Econonic, Social and Cul tura
Rights - nanmely the right to rest, leisure, reasonable [imtation of working
hours, and periodic holidays with pay, as well as renuneration for public
hol i days - usable in the special situation of a child who is not yet in

enpl oynent. Especially children of compul sory school age can find thensel ves
in a situation corresponding roughly to that of persons who are enployed. In
furthernore guaranteeing children the right to participate freely in cultura
life and the arts, article 31, paragraph 1, essentially confirnms for children
the cultural basic right of every human being which is acknow edged in
article 15 of the International Covenant on Economic, Social and Cultura

Ri ght s.

82. Paragraph 2 of article 31 of the Convention obligates the States parties
to pronote the right of the child guaranteed under paragraph 1 to participate
in cultural and artistic life. Public neasures in Germany that particularly
deserve mention in this context include those governing school holidays, which
are of significance to children who attend schools, as well as those
pertaining to the undertaki ng and subsidizing of class trips. Extracurricular
nmeasures furthering the education of young people and recreational activities
for children and young persons are provided for especially in section 11 of
Book Ei ght of the Social Code. 1In the Federal Republic of Germany, the right
of the child to enjoy rest and |l eisure and to engage in play and recreational
activities appropriate to the age of the child is furthernore pronoted to
public neasures or publicly subsidized neasures inplenmented by voluntary youth
servi ce organizations (youth associations, youth welfare associations); the
actual exercise of this right by the child, however, largely falls within the
sphere of responsibility of his or her parents. The Federal Covernnent, by
the way, is convinced that exposure to and active involvenent in the arts and
cultural activities should begin at the earliest possible age so that children
can acquire a wide variety of cultural experiences while they are still quite
young. Wthin the framework of its conpetence, the Federal CGovernnent

t herefore endeavours to ensure that as many children as possible have an
opportunity to participate in cultural life and thus fully develop their
intellectual, physical and artistic capabilities.
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VI1. SPECI AL PROTECTI ON MEASURES

A. Children in situations of energency

1. Refugee children (art. 22)

83. Children who are refugees as defined in article 22, paragraph 1, of the
Convention are especially in need of protection. According to paragraph 1

the States parties should therefore ensure that they receive "appropriate
protection and humanitarian assistance". This should also place children who
are refugees in a position to exercise the rights |laid down in other

i nternational agreements on human rights or humanitarian issues, in so far as
such agreenents are binding under international |law for the State party in
qguestion. The Federal Republic of Germany is affected by this provision as a
State party to both the Geneva Convention relating to the Status of Refugees
of 28 July 1951 (Federal Law Gazette 1953, Part |1, p. 559) and the pertinent
Protocol of 31 January 1967 (Federal Law Gazette 1979, Part 1, p. 1,293). On
the basis of these instruments, children in the Federal Republic of Gernany
who are refugees enjoy all the rights arising out of application of the Geneva
Convention. Pursuant to article 23 of the Geneva Convention, for instance,
they are eligible for State welfare assistance; in this respect, as well as in
respect of receipt of other forns of assistance, they are thus as a natter of
principle entitled to the sane treatnent as a national of the host-State. The
rights laid down in the Convention relating to the Status of Refugees
otherwi se largely coincide with the parallel guarantees stipulated in the
present Convention or, respectively, take precedence over the latter due to
their greater specificity.

84. Assi stance to safeguard the rights of a refugee child who has entered the
country unacconpani ed or is otherw se alone can, for instance, take the form
of action by the youth welfare authorities or the guardianship court to place
the child in a family or institution or to undertake other neasures which are
called for in order to prevent harmfrombefalling the child. To this end
section 1,666 of the Gvil Code provides for the appointment of a | ega
guardi an; an international conpetence for such a nmeasure follows from

article 9 of the Hague Convention concerning the powers of authorities and the
| aw applicable in respect of the protection of mners.

85. The obligations of the State parties arising out of article 22,
paragraph 1, do not include facilitating entry or making entry possible for
children who wish to enter a country unacconpani ed for the purpose of seeking
refugee status there, since article 22, paragraph 1, |eaves nationa

provi sions governing the entry of aliens and the conditions of their stay
unaf fected and hence especially does not constitute an obstacle to the
validity of a visa requirement for children. The Federal Republic of Germany
made a clarifying statenent to this effect in a declaration it submtted at
the tine the instrunent of ratification was deposited.

86. The willingness that the Federal Republic of Germany has denonstrated in
the past to engage in international cooperation to resolve issues pertinent to
refugees will continue to exist in the future as well.
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2. Children in armed conflicts (art. 38), including physica
and psychol ogi cal recovery and social reintegration (art. 39)

87. Article 38 of the Convention confirns guarantees which are intended to
protect the child in the event of arned conflicts. In doing so, this

provi sion expressly points out to the States parties their duty to observe
their binding obligations under international humanitarian [aw. On this
basi s, paragraph 2 stipulates that children under the age of 15 may not take a
direct part in hostilities. The Federal Governnent, |ike a nunber of other
Covernnents, enphatically pointed out through its delegation in the fina
consul tations of the Geneva Working Group that this age limt is

i nappropriately low. The Federal Governnent therefore will not nake any use
of this age limt. It drew attention to this point of viewin a declaration
which it submitted at the time the instrunment of ratification was deposited.

88. In contrast to the age limt of 15 |ikew se established by article 38,
paragraph 3, of the Convention for recruitment of persons into the arned
forces, the national |aw of the Federal Republic of Germany affords young
peopl e nore extensive protection. A person may not be recruited into the
arnmed forces before he has at | east attained the age of 17 (see sect. 7,
subsect. 1, No. 1; sect. 11, subsect. 1, No.1l; and sect. 18, subsect. 1, No. 1
of the Mlitary Career Regulation (SLV) as anended on 4 July 1988).

Federal Law Gazette, Part |, p. 996. Men who have reached the age of 18 nay
be required to serve in the mlitary (art. 12a, para. (1), of the Basic Law).

89. The obligation of the States parties following fromarticle 39 of the
Convention, nanely to take measures serving to pronote therapy and
rehabilitation for children who have, for instance, been victinms of any act of
violence in the Federal Republic of Germany and have thereby suffered injury
to their enotional or physical health, is fulfilled under national |aw
especially by section 5 of the Social Code - General Part (here specifically
in conjunction with the Crime Victinms Conpensation Act). Reference nust al so
be nmade in this context to the fornms of socio-economic assistance provided for
in Book Eight of the Social Code - Child and Youth Services.

B. Children in conflict with the |aw

1. The administration of juvenile justice (art. 40)

90. Article 40, paragraph 1, of the Convention obligates the States parties
to ensure that juveniles who have infringed penal |law are treated in a manner
whi ch especial |y enphasi zes soci o-educational and rehabilitative aspects.

This corresponds to the objectives pursued under the national |aw of the
Federal Republic of Germany through the Youth Courts Act. To achieve the
objectives stipulated in paragraph 1 of article 40, paragraph 2 contains a
list of pertinent neasures. 1In this list, the Convention places specia
enphasis on the fact that the basic human rights enjoyed by any person accused
of a crime in court nust also be respected if a juvenile (a person fromthe
age of 14 up to and including the age of 17) nust answer for a crine.

91. Paragraph 2 (a) therefore stresses for juveniles the principle of
null a poena sine lege, which is already guaranteed as a basic human right by
article 15, paragraph 1, sentence 1, of the International Covenant on G vi
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and Political Rights, by article 7, paragraph 1, of the European Convention
for the Protection of Human Ri ghts and Fundanmental Freedons and, under German
national law, by article 103, paragraph (2), of the Basic Law.

92. Paragraph 2 (b) then proceeds to list the specific rights of the
juvenile, which largely correspond to the specific rights that are already
guaranteed for any person accused of a crinme, irrespective of his or her age,
under the International Covenant on Civil and Political R ghts as well as
under the European Convention for the Protection of Human Rights and
Fundanent al Freedons and are hence al ready binding on the Federal Republic of
Ger many.

93. The sane applies to the presunption of innocence in favour of the
juvenile mentioned in paragraph 2 (b) (i), which corresponds to the provisions
of article 14, paragraph 2, of the International Covenant on Cvil and
Political R ghts and of article 6, paragraph 2, of the European Convention for
the Protection of Human Ri ghts and Fundanental Freedons.

94. The right of the juveniles stipulated in paragraph 2 (b) (ii), nanely to
be inforned of the charges against himor her - either directly or through his
or her parents or |egal guardians - and to have legal or other assistance, is
al ready guaranteed by the provisions of article 14, paragraph 3 (a) and (b),

of the International Covenant on Gvil and Political R ghts (see also art. 6
para. 3 (a) and (c), of the European Convention for the Protection of Human

Ri ghts and Fundanmental Freedons). This guarantee does not necessarily inply
an obligation to assign legal or other appropriate assistance to a juvenile in
a youth court proceeding in each and every case w t hout exception; pursuant to
the International Covenant on Civil and Political Rights, |egal assistance
nmust be asigned to the accused "in any cases where the interests of justice so
require”". The Federal Covernment therefore pointed out, wi thin the framework
of a declaration which it subnitted at the tinme the instrument of ratification
was deposited, that article 40, paragraph 2 (b), should be applied in such a
way that, in the case of minor infringenments of the penal |law, there shall not
in each and every case exist an entitlenment to have | egal or other assistance
in the preparation and presentation of the defence. 1In cases of the latter
kind, it is sufficient as a matter of principle under the provisions of

nati onal |aw (sect. 50, subsect.l1l, and sects. 67 and 69 of the Youth Courts
Act) if the parents or other persons with parental powers are able to
participate in the main proceedi ngs.

95. The recognition in paragaph 2 (b) (iii) of the right of the juvenile to a
hearing by a conpetent and i ndependent court nerely serves to underscore the
corresponding rights already arising - under national |law as well - out of
article 14, paragraph 1, of the International Covenant on Cvil and Politica
Rights and article 6, paragraph 1, sentence 1, of the European Convention for
the Protection of Human Ri ghts and Fundanental Freedons; however, in
derogation fromthe aforenenti oned instrunments, paragraph 2 (b) (iii) does not
provide for a public hearing, a fact attributable to both the special position
of the juvenile offender in a youth court proceeding and consideration of the
best interests of the child. The alternative to a court hearing permtted
under the subparagraph, nanely a hearing by a conpetent, independent and
inmpartial authority, is irrelevant in the Federal Republic of Germany in view
of the existing |legal guarantee of the right of recourse to the courts. In
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order to avoid unnecessarily burdening the juvenile with a formal crimna
proceedi ng entailing preferment of charges, main proceedi ngs and sentenci ng,
and in order to adm nister justice in a manner appropriate to the nature of
juvenile crine, courts in Germany are increasingly availing thenselves of the
option of informally handling juvenile crime cases. This nmeans that under
certain circunstances the public prosecutor refrains fromprosecuting or -

i kewi se under certain circunstances - the judge dism sses the case follow ng
preferment of charges (sects. 45 and 47 of the Youth Courts Act).

96. The procedural guarantees under the rule of |aw which arise out of
paragraph 2 (b) (iv) are binding in the Federal Republic of Gernmany for the
si nmpl e reason that such guarantees for accused persons of any age al ready
arise out of article 14, paragraph 3 (e) and (g), of the Internationa
Covenant on Civil and Political Rights and, to a certain extent, out of
article 6, paragraph 3 (d), of the European Convention for the Protection of
Human Ri ghts and Fundanental Freedons.

97. Paragraph 2 (b) (v) - essentially concurring with article 14,

paragraph 5, of the International Covenant on Civil and Political Rights -
contai ns the guarantee for the person convicted of a crinme to have the

deci sion of his case reviewed by a higher judicial body. Since the Federa
Republi ¢ of Gernmany does not unconditionally accept this principle, it already
made a reservation to this effect at the tinme the instrunment of ratification
of the International Covenant on Gvil and Political R ghts was deposited,;
that reservation, which concerned article 14, paragraph 5, of the Covenant,
stipulated that "in the case of mnor infringenment of the penal |aw, there
shall not in each and every case exist an obligation to have a sentence not
calling for inprisonnent reviewed by a 'higher conpetent authority or judicia
body'". The Federal Republic of Germany made a sinilar reservation at the
time the instrument of ratification of the present Convention was deposited.

98. In respect of the guarantee contained in paragraph 2 (b) (vi) providing
for the assistance of an interpreter if circunstances so require, reference is
made to the parallel guarantees in article 14, paragraph 3 (f), of the

I nternational Covenant on Gvil and Political Rights and in article 6,
paragraph 3 (e), of the European Convention for the Protection of Human Ri ghts
and Fundanent al Freedons.

99. Concerning the entitlenent laid down in paragraph 2 (b) (vii), namely the
juvenile's entitlenent to respect for his or her privacy, reference is nmade in
respect of court proceedings to the corresponding (parallel) guarantees in
article 14, paragraph 1, sentence 3, of the International Covenant on G vi

and Political Freedons and in article 6, paragraph 1, sentence 2, of the

Eur opean Convention for the Protection of Human Ri ghts and Fundanent al
Freedons. GCerman national |aw furthernore takes due account of the

requi renent to protect the juvenile's privacy in crimnal proceedings

especi ally through section 48 of the Youth Courts Act, which stipul ates that
the main proceedings of a juvenile charged with an offence shall be held

in canera. This does not apply if adults or adol escents (persons fromthe age
of 18 up to and including the age of 20) are concurrently charged with an

of fence; in such cases, however, the public nay be excluded "if this is
advisable in the interest of the re-education of the juvenile who has been
charged" (sect. 48, subsect. 3, sentence 2, of the Youth Courts Act).
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100. Pursuant to article 40, paragraph 3, of the Convention, the States
parties are called upon to establish a m nimum age bel ow whi ch children shal
be presuned not to have the capacity to infringe the penal law. This
requirenent is net under German | aw by section 19 of the Criminal Code, from
which it follows that a child under the age of 14 has no capacity to infringe
t he penal |aw.

101. In conformity with article 40, paragraph 4, of the Convention, the Youth
Courts Act provides for a wide variety of nmeasures which serve to further the
speci al objectives of the youth court proceedings, nanely the re-educati on and
reintegration of the juvenile offender

2. Children deprived of their liberty, including any form

of detention, inprisonnent or placenent in custodial
settings (art. 37 (b), (c) and (d))

102. Article 37 of the Convention confirms that the general hunman rights
guar ant ees whi ch are of relevance to crimnal proceedi ngs nmust also be
observed in crimnal proceedings against juveniles. |t does so by repeating
t hose human rights guarantees laid down in the International Covenant on G vi
and Political Rights which are of fundanental inportance to crimnal |aw and
the Iaw of crimnal procedure and nodifying themto cite the child as the

hol der of said rights. There is hence no need for a harnonization of |ega
provi si ons because the Federal Republic of Germany is also one of the States
parties to the aforenmenti oned Covenant. |n accordance with article 40 of the
Covenant, the Federal Governnent has submitted to the Human Rights Commttee a
nunber of reports concerning the fulfilment of the obligations it assumed
under the Covenant. The Federal CGovernnent therefore presumes that the
Federal Republic of Germany is not assum ng any obligations under article 37
of the present Convention which are nore extensive than those it assumed upon
ratification of the International Covenant on Civil and Political Rights.

103. Article 37 (b), sentence 1, of the Convention repeats specifically for
children the guarantees following fromarticle 9, paragraph 1, of the
Covenant. Sentence 2 of article 37 (b) goes beyond article 9, paragraph 3, of
the Covenant by giving the "child" a right to inprisonment "only as a measure
of last resort and for the shortest appropriate period of tine". It is clear
that the provision is not to be interpreted to nmean that juvenile prison
sentences may only be of brief absolute duration; rather, in view of the
re-educative purpose of the penalty, inprisonnent should be inposed for the
shortest period of time appropriate under the given circunstances. |t rmnust
hence be ensured that the re-educative purpose of the penalty is served as
conprehensively as possible. Section 18 of the Youth Courts Act neets these
requirenents.

104. Article 37 (c), sentence 1, of the Convention confirns the human rights
guarantees already arising for every person out of article 10, paragraph 1
and paragraph 3, sentence 2, of the International Covenant on Cvil and
Political R ghts and, under German national |aw, out of article (1) of the
Basic Law as well. The Federal Governnent enphatically advocates the

mai nt enance of contact between the juvenile and his or her famly which is
guaranteed in article 37 (c), sentence 2, "save in exceptional circunstances"”
The possibility provided for in article 37 (c), sentence 2, nanely that
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juveniles deprived of liberty need not be separated fromadult offenders if it
is considered in the child s best interest to refrain from undertaki ng such
separation, is of virtually no practical relevance in the Federal Republic of
Ger many.

105. A nunber of the rights of the "child" recognized in article 37 (d) of
the Convention already arise - and are hence binding under national |aw - out
of article 9, paragraph 4, of the International Covenant on Cvil and
Political Rights. The right to pronpt access to appropriate assistance is

al ready essentially ensured under article 14, paragraph 3, of the
International Covenant on Civil and Political R ghts, which guarantees
everyone charged with a criminal offence the opportunity to comunicate with
counsel (subpara. (b)) and to have free legal counsel (subpara. (d)). Article
37 (d) of the present Convention cannot be interpreted to nmean that a juvenile
nmust be assigned | egal counsel in each and every crimnal proceeding. Rather,
it isleft to the discretion of the States parties to deci de whethr the
juvenile offender is to be assigned | egal counsel or "other appropriate
assistance". The "right to pronpt access to | egal and other appropriate

assi stance" is, for instance, also observed if the juvenile - or his or her
parents or other persons having the right of care and custody - retain an
attorney of their own choosing as counsel for the defence; this option is not
subject to any restrictions in the Federal Republic of Cermany.

3. The sentencing of juveniles, in particular the prohibition
of capital punishnment and life inprisonnent (art. 37 (a))

106. Reference is nmade to the coments under section II1.H of this report.

4. Physical and psychol ogi cal recovery and socia
reintegration (art. 39)

107. Reference is made in this context to paragraph 89 above.

C. Children in situations of exploitation, including

physi cal and psychol ogi cal recovery and soci al
reintegration (art. 39)

108. The general obligations of the States parties in respect of therapy for
and rehabilitation of children are laid down in article 39 of the Convention
Ref erence is nade to the foregoing conments pertaining hereto.

1. Economic exploitation, including child |labour (art. 32)

109. Article 32 of the Convention states in greater detail the provision
already laid down in article 10, paragraph 3, sentence 2, of the Internationa
Covenant on Econonic, Social and Cultural R ghts - and hence already binding
for the Federal Republic of Germany - which stipulates that "children and
young persons shoul d be protected from economic and social exploitation". In
article 32, paragraph 1, of the Convention, the States parties pick up the
thread of the aforementioned Covenant and recogni ze the right of the child to
protection fromecononic exploitation and from perfornance of work harnful to
his or her developnent. |In practical terms, the stipulations of paragraph 2
above all nean that the States parties nmust take neasures to protect mnors at
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work and, nanely, "having regard to ... international instrunments". Wthin
the framework of paragraph 2, only those international instrunments are
addressed to which the States parties to the United Nations Convention on the
Ri ghts of the Child have already acceded; in order to rule out any

m sunder st andi ngs as to the scope of article 32, paragraph 2, in this regard,
t he del egati on of the Federal Republic of Germany had a correspondi ng
declaration in respect of interpretation recorded at the conclusion of the
debate on the present Convention (see doc. E/CN 4/1989/48, para. 721). Under
German national law, the requirenments of paragraph 2 are fulfilled above al
by the Act Concerning the Protection of Mnors at Work of 12 April 1976
(Federal Law Gazette, Part |, p. 965), nost recently anmended by statute of

24 April 1986 (Federal Law Gazette, Part |, p. 560).

110. Child labour is prohibited under the Act Concerning the Protection of
Mnors at Wrrk as a matter of principle. The Act prohibits any kind of work
which is likely to be harnful to the child s health, safety and devel opnent
and to interfere with his or her school education. For this reason, the Act
Concerning the Protection of Mnors at Wrk pernits enpl oynent of children
only in exceptional cases, for instance for the purpose of occupational or
work therapy or within the framework of school-rel ated occupational practica
tral ni ng.

111. Children over the age of 13 nay be enployed by their parents or with
their parents' consent to do light work for brief periods of time; exanples of
such work include helping with the harvest, delivering newspapers and
assisting at sporting events. Once pupils have attained the age of 15, they
may work for up to four weeks during school vacations.

112. Wth the approval of the supervisory authority and the consent of their
parents, children nay participate for a limted period of time in cultura
events such as theatre productions, nusical performances, and filmand radio
producti ons.

113. Conpliance with the ban on child | abour is nonitored by the supervisory
authorities of the Lander. 1In the event of violations of the ban on child

| abour, these authorities can |levy adninistrative fines of up to DM 20, 000
In cases involving harmto the child, the Act Concerning the Protection of

M nors at Wrk threatens inposition of fines and inprisonnent.

114. Article 32, paragraph 2 (a) of the Convention does not require the
establishment of a single mininmmage for adnission to enploynment which is
uni formy applicable w thout exception to all minors and to all Kkinds of

enpl oynent. "Establishnent of a nmininumage" can al so be effected by
establishing different nininmum ages applicable to different kinds of work for
juveniles over the age of 14 and for children below this age. The del egation
of the Federal Republic of Germany subnmitted a declaration in respect of
interpretation of this point as well as the conclusion of debate on the
Convention (see docunent reference in para. 109 above).

115. Furthermnore, the Federal Republic of Germany has ratified the Convention
concerning M ninum Age for Adm ssion to Enpl oynent (Convention No. 138 of the
I nternational Labour Organisation) and regularly submits reports in this
regard to the International Labour Ofice.
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2. Drug abuse (art. 33)

116. In respect of efforts to conbat drug abuse, which adnmittedly does not
concern children alone, children are in need of special protection
particularly since the sale of drugs to children or their inplication in
drug-related crinme nmust be considered especially reprehensible. Therefore, in
fulfilment of the requirenments of article 33 of the Convention, stringent
provi si ons have been included above all in the Narcotics Act of 28 July 1981
(Federal Law Gazette, Part |, p. 681), nost recently amended by article 3 of
the inmplenenting | aw of 2 August 1993 for the 1988 United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropi c Substances (Federa
Law Gazette, Part |, p. 1407). Pursuant to section 29a, subsection 1, No. 1,
of the Narcotics Act, a crime punishable by inprisonnent of no | ess than one
year and up to 15 years can be deened to have been conmitted if the
perpetrator "as a person over the age of 21 sells, adninisters or hands over
narcotics for direct consunption to a person under the age of 18 or designates
a person under the age of 18 to deal or otherwise traffic in narcotics". Any
person committing this crime on a conmercial basis shall be punished by

i mprisonnent of no less than two years (sect. 30, subsect. 1, No. 2, of the
Narcotics Act). Article 33 of the Convention demands soci al and educationa
neasures as well. These have been taken in the Federal Republic of Germany in
a wide variety of ways: within the framework of school, for instance, as wel
as by furnishing information to the public, by providing special forns of

soci o- educati onal assistance to young addicts, by offering educationa

neasures for the protection of children and juveniles in accordance with
section 14 of Book Eight of the social Code, by offering so-called

"l owthreshol d" forns of assistance, and by providing opportunities for
in-patient, in-patient/out-patient and out-patient care, followup care and
rehabilitati on. These neasures are based on the National Plan to Conbat Drug
Abuse of 1990.

3. Sexual exploitation and sexual abuse (art. 34)

117. According to article 34 of the Convention, the States parties are
obligated to take nmeasures to protect children fromall forns of sexua
exploitation and sexual abuse. |In respect of the Federal Republic of GCernmany,
the follow ng provisions of the CGimnal Code deserve particular nmention in
this context: section 174 (Sexual Abuse of Charges), section 176 (Sexua
Abuse of Children), section 180 (Pronotion of Sexual Acts by Mnors),

section 180a (Pronotion of Prostitution), section 180b (Traffic in Human

Bei ngs), section 181 (Aggravated Traffic in Human Beings), section 182
(Seduction) and section 184 (Dissenination of Pornographic Literature).
Through the 29th Act to Anend the Criminal Law of 31 May 1994 (Federal Law
CGazette, Part |, p. 1168), which entered into force on 11 June 1994, the
Federal Governnent replaced sections 182 and 175 (Honosexuality) of the
Crimnal Code and section 149 (Sexual Abuse of Juveniles) of the Cimnal Code
of the German Denocratic Republic (St@G-DDR), which had continued to be
provisionally in effect in the territory of the former German Denocratic
Republic, with a uniformprotective regulation that now protects nale and
fermal e juveniles under the age of 16 from sexual abuse, irrespective of the
sex of the perpetrator or the victim(see 11.2.9 of this Report). It of
course goes without saying in this context that the problem of sexual abuse

of children can be tackled in many ways besi des appl ying the provisions of
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crimnal law. Such further possibilities include various kinds of

soci 0- educati onal assistance for the protection of children and young peopl e
as well as the forns of socio-educational assistance provided for in

Book Ei ght of the Social Code.

4. Oher forms of exploitation (art. 36)

118. The obligation of the States parties laid down in article 36 of the
Convention, nanely to protect the child fromall "other" formnms of
"exploitation" prejudicial to any aspects of the child' s welfare, is intended
to enhance and ensure protection fromboth econom c exploitation (art. 32) and
sexual exploitation (art. 34) so that international child-protection
guarantees are not undernmined. Gdven the indefinite nature of the concept of
"social" exploitation addressed here, it can be presumed that the provision
concedes the States parties considerable leeway in forrmulating their pertinent
regulations. In view of the | arge nunber of protective neasures already in
effect in the Federal Republic of Germany, this provision entails no further
specific regulatory action in Gernmany at the present tine.

5. Sale, trafficking and abduction (art. 35)

119. The obligations arising out of article 35 of the Convention, nanely to
take measures to prevent the abduction of and traffic in children, are nmet by
t he Federal Republic of Gernany especially through sections 234 seq. of the
Crimnal Code and section 14 of the Act on Placenment for Adoption. In

i sol ated cases, sections 180b and 181 of the Criminal Code (Traffic or,
respectively, Aggravated Traffic in Hurman Beings) offer protection as well.

To prevent traffic in children, especially in girls, the Federal Republic of
Germany has entered into international commitnments as well. Special reference
is made in this context to the protocol of 4 May 1949 (Federal Law Gazette
1972, Part 11, p. 1074).

D. Children belonging to a minority or an indigenous group (art. 30)

120. The minorities described in article 30 who live in Gernany enjoy the
ri ghts guaranteed under this provision
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Part Two

S| TUATI ON AND DEVELOPMENT OF LI VI NG CONDI TI ONS
OF CHI LDREN I N GERVANY (1991-1994)

. SUMVARY OF KEY ASPECTS OF THE LI VI NG CONDI Tl ONS
OF CH LDREN AND JUVEN LES | N GERVANY

121. According to section 84 of Book Eight of the Social Code - Child and
Youth Services - the Federal CGovernnent is obligated to present a report to
parliament in the course of each legislative period on the situation and
devel opnent of living conditions of young people in Gernmany. The Federa
Covernment intends to make the topic of its next report the situation and
devel opnent of living conditions of children in Germany.

122. The presentation of quantitative information in the first part of this
section of the present report and the update of the report of the Federa
Governnment on nmeasures undertaken in the Federal Republic of Germany in
connection with the ratification of the Convention on the Rights of the Child
in the second part should not be interpreted as an attenpt to pre-enpt the
report nmentioned in the foregoing paragraph

A. Nunerical data

1. Nunber of German and alien children and juveniles

123. As of 31 Decenber 1991, 12,275,136 children between the ages of 0 and 14
lived in the Federal Republic of Germany. This age group conprised

15.3 per cent of the total population. The nunber of juveniles between the
ages of 14 and 18 ampunted to 3,246,701, or 4.0 per cent of the total

popul ation (1,669,061 nmales = 4.3 per cent of the total nale popul ation and
1,577,640 fenales = 3.8 per cent of the total fenale population).

124. As of 31 Decenber 1992, the nunber of alien children between the ages of
0 and 13 living in Germany amounted to 1,138,649 (9.2 per cent of the total
nunber of children in this age group), and the nunber of alien juveniles from
the age of 14 up to but not including the age of 18 ampbunted to 382, 087

(11.5 per cent of the total nunber of young people in that age group).

125. The overwhelning majority of the alien children and juveniles either cane
fromor were born into families com ng from Turkey and what was fornerly

Yugosl avia. The followi ng table gives a breakdown by sex of alien children
and juveniles fromthe 14 nost inportant countries of the nearly 200 countries
of origin represented in the alien population of Gernany:
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126. O Kkey I nportance to the endeavours undertaken by governnent authorities
at the national, Land and | ocal |evels as well as by non-governnental

organi zations to pronmote integration of alien children and juveniles is the
time at which they arrived in Germany. The figures for 1990 (as of

30 Septenber) show that as many as 80 per cent of all alien children under the
age of six were born in Germany. The follow ng table gives a breakdown by age
group of young aliens in Germany:
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Age group Tot al O whom
born in Germany
Under 6 375 430 301 069 (80.2%
6 to 10 267 687 181 986 (68.0%
10 up to but not including 16 | 461 134 277 318 (60.1%
16 up to but not including 18 188 160 83 894 (44.6%

2. Econonic situation of famlies with children and juveniles

127. In respect of the old Lander of the Federal Republic of Germany, it can
be generally stated that the family household inconme distribution spans a w de
range of income brackets. This is the result of decades of growh in the
gross national product acconpanied by an only rarely interrupted rise in the
standard of living. |In nost famlies, children and juveniles also profited
fromthis devel opnent. A breakdown of the inconmes and economi ¢ productivity
of family households in the old Lander thus exhibits striking variation

Coexi sting al ongside fani |y househol ds enjoyi ng good or satisfactory economnic
productivity are fam |y househol ds marked by difficult econom c circunstances
and poverty; the latter are especially to be found in areas where the nunber
of children and juveniles in fanmlies on welfare is rising as a consequence of
unenpl oynent. In the last few years - due to the difficult state of the
econony - they have conme to conprise an increasingly higher percentage of the
total popul ation

128. At the sane tine, there continues to be considerable regional variation
in the living conditions of children and juveniles and their fanmilies in the
north and in the south, in urban areas, nediumsized cities and rural areas;
this, too, is a factor which nmust be taken into consideration in addition to
the traditional criteria of socio-econonic inequality such as inconeg,
education, professional standing and social class of the parents.

129. This regional diversity of living conditions has taken on a dramatic
accent as a result of the following fact: while it was indeed possible to
regain the national unity of Germany, equalization of the differences in
living conditions in the eastern and the western parts can only be
acconpl i shed gradual |y, and attitudes and ways of thinking will continue to
bear the inprint of the past for a long tine to cone.

130. The living situations of famlies and young peopl e have al so changed
because:

(a) An increasing nunmber of children are growing up as the only child
in the famly;

(b) An increasing nunber of children are growing up in single-parent
famlies;

(c) Parental separation and divorce rates are high
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(d) The roles of the famly nenbers - especially the wonen - have
changed, reflecting, anong other things, the desire to nore satisfactorily
conbine a famly and a career

131. In response to these changes, the new Child and Youth Services Act (Book
Ei ght of the Social Code) established a new and broader foundation for child
and youth services, one that increasingly draws the famly and the socia

envi ronnent into socio-educational work instead of focusing solely on the
child or juvenile. The primary objective is to help the famly once again
fulfil its functions nore satisfactorily. Acconplishnent of this objective
requires timely and preventive neasures oriented towards the diverse living
situations of young people and their famlies.

132. The increases in both child all owances and the child benefit as well as
the institution of the child-raising benefit constitute inportant steps in
recent years which have contributed to an overall positive devel opment in the
financial situation of fanmilies. Wth the recognition of child-raising years
under pension law, the value of work performed within the family is now
reflected in the pension insurance system as well

133. The structural diversity marking the living situations of famlies is
mat ched by a wi de variety of neasures offering benefits and tax relief to

fam lies. The universal conponent of the systemfor equalization of famly
burdens, which covers all stages of famly devel opnment (child benefit and
tax-free child allowance), is conbined with other benefits and forms of tax
relief which are made avail abl e at specific stages of fam |y devel opnent

(e.g. child-raising benefit, financial aid for education and training,
tax-free all owances for children who are enrolled in educational institutions
or training programres) as well as with nmeasures tailored to the specific
circunstances of famlies in need (e.g. advance mai nt enance paynents for
single parents, rent subsidies for famly households with | ow inconmes). All
three el enents of this systemfor equalization of fam |y burdens were expanded
at the beginning of the period of tine covered by this report. Wth the
introduction in the new Lander of this system of general and specific neasures
for equalization of family burdens, the family policy sector has nmade a key
contribution toward inproving the living conditions of famlies with children
and juveniles in the new Ladnder. In the course of the adoption of the

1994 federal budget, econony neasures in respect of individual famly benefits
proved necessary; it was possible, however, to achieve the requisite savings
by nore strongly orienting benefits to need, in other words, wthout cutting
the general benefit rates.

134. The Federal Constitutional Court has set a mininmum standard for
equal i zation of family burdens by ruling that the subsistence mnimmfor
children may not be subject to taxation

135. Starting from standardi zed i ncone | evels which lay very close to one
another in the year 1990 and were concentrated in the | ower incone brackets,
fam ly incones in the new Lander have begun to differ nore substantially in
the years since the unification of Gernany and have begun to spread beyond
t hose incone brackets - in both directions.
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136. The followi ng tables show the incone stratification of married coupl es

with children and single parents in the new and old Lander in the year 1992.
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3. Education and soci o-education

137. The accessibility of educational and socio-educational opportunities is
of great inportance for the growh and devel opnent of children and juvenil es.

138. Child-care statistics for children under the age of six and for
school -age children (outside school hours) yield the foll ow ng percentages:

Places for children in day-care establishnments

Western Lander | Eastern L&ander
and Berlin and Berlin
(West) 1/ (East) 2/
Pl aces for children under the age of 3 38 153 294 086
Supply as a percentage of potential denmand
(Nunber of places in relation to the nunber
of children ages 1 and 2) 2. 70% 77.34%
Pl aces for children between the age of 3
and compul sory school age 1 583 622 721 262
Supply as a percentage of potential denmand
(Nunber of places in relation to the nunber
of children between the ages of 3 and 6% 68. 99% 97. 31%
Pl aces for school -age children 128 789 555 223
Supply as a percentage of potential denmand
(Nunber of places in relation to the nunber
of children between the ages of 6% and 10%) 5.02% 63. 24%

1/ Youth services statistics as of 31 Decenber 1990.
2/  According to information provided by the conpetent ministries.

139. According to the figures conpiled by the Federal Statistical Ofice at
t he begi nning of the 1991/92 school year or respectively, at the beginning of
the 1991/92 wi nter senester, 12,283,842 young Germans and 1, 109, 646 young
aliens attended general education schools, vocational schools or higher
education institutions in Germany.
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140. The breakdown according to school type was as foll ows:
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141. The breakdown according to school type (in per cent) was as foll ows:
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142. The percentages of pupils attending each type of school who were girls or
woren were as foll ows:

CGer nans Aliens

Grls and Wren Grls and Wren

Ceneral education school s 49. 1 48.0
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El enentary school s 49.0 48. 6
Haupt schul en 1/ 45. 6 46. 9
Integrated cl asses for Hauptschul e 45. 4 No data avail abl e
and Real schul e pupils for 1991
Upper -1 evel secondary school s 49.5 48. 9
Real schul en 51.5 51.7
Gymasi en 52.9 51.0
I nt egrated conprehensive schools 2/ 47.7 46. 7
Speci al school s 36.5 40.9
Eveni ng school s and Kol | egs
preparing for higher education 53.3 46. 6
Vocati onal school s 45. 6 42. 6
H gher education institutions 39.3 36. 4
Fachhochschul en 29.8 24.3
Uni versities 3/ 42.1 38.9

1/ Including orientation |evel which may or nmay not be tied to a
particul ar type of school

2/ Including Free Wal dorf School s.
3/ I ncludi ng Fachhochschul en of administration

143. Young people in Germany largely view their future positively - and they
do so while realistically assessing existing problens, as the results of a
representative survey conducted by the Institute for Practice-Oriented Soci al
Research (I POS) in March 1993 indicate. According to this survey, 95 per cent
of the juveniles in western Gernmany and 83 per cent of those in eastern
Germany were satisfied with their lives. Sixty per cent of the juveniles

i ntervi ewed thought they had greater opportunities to develop their
capabilities; 26 per cent said their opportunities were unchanged, and only
13 per cent said they had fewer opportunities. Wen asked about the changes
that had occurred since the fall of the Wall, 71 per cent of the juveniles in
eastern Cermany responded that the decision taken in March 1990 to structure
the political systemaccording to the western nodel had been correct.

144. This general confidence is all the nmore renmarkable in view of the fact

t hat young people at the sane tine declare the difficult econonic and

enpl oyment situation to be their greatest concern. This is particularly true
of juveniles in the new Lander, who feel that the nost wenchi ng changes

foll owi ng the achi everent of national unity were the upheavals in professiona
and working life. Far nore evident initially than the opportunities afforded
by the new market econony system were the devastating consequences of the old
central ly planned econony, which precipitated a dramatic drop in production
and enpl oynent. For these young people, fear of losing their jobs, actua
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loss of their jobs or the | oss of parents' or neighbours' jobs were shattering
experi ences.

145. The exceedingly diverse nmeasures inplenented within the franework of an
active enpl oynment and vocational training policy were not |east designed to
curb juvenile unenploynent. A key aimin this atypical time of crisis marking
the transition to the narket econony was to avoid giving young people the

i mpression that they were not needed to help master the economic and socia
chal | enges that |ay ahead.

B. Choice of occupation

146. The Vocational Training Report containing data fromthe year 1991

furni shes information concerning trends in occupations chosen by the rising
generation of young people. According to this report, 38.4 per cent of al
nmale trainees in the old Lander and 40.2 per cent of all nmale trainees in the
new Lander chose one of the 10 nobst popul ar occupations for which accredited
vocational training is offered within the franework of the so-called dua
system In the old Lénder, juvenile males nost frequently chose the
occupati ons autonobil e nechanic (7.6 per cent), electrical fitter

(5.2 per cent), industrial mechanic and machi ne and systens technician

(3.6 per cent), business specialist in wholesale and foreign trade

(3.5 per cent), industrial mechanic and plant technician (3.4 per cent),
joiner (3.3 per cent), banker (3.2 per cent), business specialist in

i ndustrial production and sales (3.0 per cent), business specialist in retai
sales (3.0 per cent) and plunber for gas and water connections (2.7 per cent).
In the new Lander, the 10 nobst popul ar occupati ons were industrial mechanica
and plant technician (7.8 per cent), bricklayer (6.9 per cent), autonobile
nechanic (4.7 per cent), painter and |acquerer (3.7 per cent), joiner

(3.5 per cent), electrical fitter (3.3 per cent), plunber for gas and water
connections (3.0 per cent), netal-cutting nmechanic and turner (3.0 per cent),
el ectroni c specialist for power plants (2.3 per cent) and el ectronic
specialist for thermal plant equipnent (2.3 per cent).

147. In 1991, 54.7 per cent of all juvenile fermale trainees in the old Lander
and 51.3 per cent of all juvenile fenale trainees in the new Lander chose one
of the 10 nobst popul ar occupations for which accredited vocational training is
offered. 1In the old Lander, the foll owi ng occupations were nost frequently
chosen by young wonen: physician's assistant (7.6 per cent), business
specialist in retail sales (6.8 per cent), hairdresser (6.8 per cent),
conmercial clerk (6.4 per cent), business specialist in industrial production
and sales (6.2 per cent), clerical dental assistant (5.3 per cent), banker
(5.0 per cent), food trade sales specialist (3.9 per cent), business
specialist in wholesale and foreign trade (3.4 per cent) and busi ness and tax
consulting services assistant (3.2 per cent). In the new Lander, juvenile
fermal es nost frequently chose the occupations business specialist in retai
sales (11.4 per cent), conmercial clerk (7.5 per cent), business specialist in
i ndustrial production and sales (6.3 per cent), hairdresser (4.8 per cent),
cook (4.8 per cent), clerical dental assistant (3.9 per cent), restaurant
specialist (3.7 per cent), banker (3.6 per cent), gardener (2.7 per cent) and
sal eswoman (2.6 per cent).
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148. A conparison of occupation selection patterns in the new and ol d Lander
yields a striking difference in preferences. Wereas juvenile males in the
new Lander tend to choose occupations in the industrial and construction
sectors, young nmen in the old Lander rank occupations in the business sector
inthe top 10 as well. In contrast to the young wonen in the old Lénder
young wonen in the new Lander prefer to choose not only occupations in the
busi ness and service sectors but occupations in the restaurant and catering
trade as well.

C. Federal public assistance for young people

149. According to the Basic Law and the Child and Youth Services Act, public
financing of child and youth services is primarily the responsibility of the
Lander and the nunicipalities. 1In specific areas of activity, however -
especially at the national and international |level - responsibility also lies
with the Federation.

150. The aimof federal assistance to young people is to facilitate fulfil ment
of the tasks entailed in the provision of youth services. To this end, the
Federation - within the framework of its conpetence - pronotes neasures for
yout h services and supports voluntary youth service organi zations in so far as
such measures and organi zati ons are of supraregional inportance and, due to
their nature, cannot be effectively pronoted or supported by one Land al one.
The Federation furthernore pronotes pilot projects to obtain new insights

whi ch can be applied to this sector

151. The basic principles governing federal assistance are laid down in the
Qui delines for the Federal Child and Youth Plan of 20 Decenber 1993, which as
of 1 January 1994 replaced the Quidelines for the Federal Youth Plan of

6 Novenber 1985

152. Target groups are: young people who have not yet attained the age of 27;
parents and ot her persons with parental powers; people who are actively

i nvolved in the youth services sector on a volunteer, part-tine or full-time
basis, as well as other nultipliers. These also include people of foreign
origin who live in the Federal Republic of Germany.

153. The Federal Governnent inplenents the Federal Child and Youth Plan in
cooperation and partnership with the Lander, the nunicipal authorities, and
the central organizations of the voluntary youth services sector.

154. The Federal Government feels it is inperative that the Federation, within
the framework of its conpetence, help to create conparabl e opportunities for
young people and to establish conparable structures for youth services

t hroughout Gernmany - and thus hel p the nmenbers of the younger generation to
grow together. An efficient infrastructure for the voluntary youth services
sector at the federal |evel (youth work of youth associations,

soci o- educati onal youth work, cultural youth work and political education, for
exanple) is indispensable in this context. The Federal Governnent believes

t hat assistance to socially di sadvantaged young peopl e and young peopl e who
suffer fromindividual inpairments is especially inmportant and pronotes such
assi stance through a variety of nodel progranmes. The unification of
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Western Europe and the changes in Eastern Europe pose specia

i nternational youth work

155. The f

year 1993 (as of 31 Decenber

as foll ows:

1

2.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

chal | enges for

unds avail abl e under the Federal Child and Youth Plan for the

Political education outside youth associations
I nternational youth work

Cul tural education

Yout h and sports

Soci al education

Soci o- educati onal youth work

Work with disabled young peopl e

Central advanced training facilities

I nternati onal exchange of qualified staff in the
field of youth services

Pilot projects and analysis of their effectiveness
Central youth and student associ ations

Central organizations of the voluntary welfare
servi ces sector

Central specialized youth service organi zations
Special plan for Berlin
O her centralized individual measures

Ger man- Aneri can yout h exchange for young peopl e
i n enpl oynment

Speci al nmeasures for youth services in the
new Lander

Wrk with girls

I nformati on, Counselling and Advanced Trai ni ng
Service of the Youth Services Sector (IBFJ)

Soci o- educati onal assi stance and ot her forns
of support

1993) totalled DM 220,778,000 and were all ocated

DM 21 552 990

DM 30

DM 13

DM 1

DM 19

DM 23

DM 26

DM 5

005

575

222

534

136

030

296

446

999

971

810

643

149

566

760

154

389

644

591

416

507

000

270

691

500

500

000

980

770

000

815

139

688

000

934

790

450

789
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21. Extrafam lial and extracurricul ar assistance for
children DM 2 631 500
22. KABI (concerted action progranme for innovations
within the framework of the Federal Youth Pl an) DM 904 840

23. Action progranme "Target G oup-Oiented Prevention® DM 20 355 970

156. In the year 1990, as a consequence of unification, additional funds were
made available for the first tine for special nmeasures in the new Lander. The
establi shment and expansi on of voluntary youth service organizations in the
new Lander as well as efforts to help the younger generation in the new and
ol d Lander grow toget her have taken on special inportance since 1990; projects
designed to further these objectives are therefore subsidized within the
framework of all the programres of the Federal Child and Youth Pl an

157. The international youth exchange hel ps young persons to better understand
previously unfamiliar people and cultures and thus learn to live in peace with
one anot her. Roughly 4,000 youth exchange progranmnes receive financi al
assistance fromthe Federal Mnistry for Wonen and Youth every year. The
changes occurring in the countries of Eastern and Central Europe opened up a
new focal point for activities in the field of international youth exchanges.
Bi |l ateral government agreenents providing for cooperation in the area of youth
servi ces have neanwhil e been concluded with a nunber of new countries.

Ref erence is nade in this context to the German-Polish Youth Ofice. Numerous
vol untary youth service organi zations are supporting the efforts currently
bei ng undertaken in the countries of Central and Eastern Europe to establish
non- gover nnent al organi zati ons devoted to youth work

158. Since 1992, within the framework of a tenporary special programre to
conbat aggression and viol ence, the Federation has cooperated with severa
Lander in a nunber of different regions to pronote correspondi ng prevention
canpaigns. In addition, it is continuing the progranme instituted in 1992
(AFT) to establish and expand voluntary youth service organi zations in the new
Lander .

159. The Federal Youth Plan previously in effect was revised and renaned the
"Federal Child and Youth Plan"; this revised plan went into effect in 1994.

D. Leisure tine

160. An answer to the question of how nuch free time nothers and fathers spend
with their children each day on average can be found in the results of a
survey conducted by the German Youth Institute. 1In the fall of 1988, the
Institute asked a total of 1,056 children between the ages of 8 and 12 and
their parents what they did in their free tinme, as well as where and with whom
they spent this free tinme. Wen asked what they did with their parents, the
children nentioned, ampong other things, playing parlour ganmes (55 per cent),
goi ng on outings (36 per cent), taking walks (19 per cent) and - far down the
list - watching television (10 per cent). There were no marked differences in
preferences anong the various age groups. Sixty per cent of all children said
they would like to spend nore free time with their parents. This w sh was
stronger anong the 8-year-olds (68 per cent) than anong the 12-year-ol ds

(57 per cent). Information concerning the way young people spend their free
time can be gleaned fromthe results of a survey conducted at the request of
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t he Federal Governnment by the Institute for Practice-Oiented Social Research
(I1PCS) in February and March of 1993. Wthin the franework of this survey,
young Germans between the ages of 14 and 27 in the eastern and western parts
of the country were asked what their favourite recreational activities were
and what obstacles they felt prevented them from pursuing these activities.
Fromtheir responses, western Germany appears to be a recreation-oriented
society with a wealth of recreational opportunities, little free tine and
quite a lot of work. Eastern Germany, by contrast, appears to be a
work-oriented society with little work, a ot of involuntary free time and few
recreational opportunities.

161. The following table (1POS) provides nore detailed i nformati on concerni ng
the recreational activities of young people in the eastern and western parts
of the country.

Recreational activities, breakdown by sex in East and West:

I will now nane some different things people can do in their free tine.

Pl ease tell nme, on a scale of +5 to -5, what you like to do in your free
time.

"+5" means you really enjoy a given activity;
"-5" means you don't enjoy that activity at all

You can use the nunbers in between to indicate how much or howlittle you
enjoy a given activity.

VEST Sex EAST Sex

Aver age ratings Tot al Mal e | Fenal e Tot al Mal e | Fernal e
Nurber of respondents 1 015 513 500 1 190 608 582
Participate in sports +3.0 +3.1 +2.9 +1.9 +2.2 +1.6
Attend sporting events +0.5 +1.0 +0.0 +0.0 +0. 4 -0.5
Go to the novies +2.6 +2.2 +3.0 +1.9 +1.6 +2. 2
Go to the theatre or to a +1.0 +0. 6 +1.5 +0. 3 -0.3 +0.9
concert

Listen to nusic, read +2.5 +2.2 +2.8 +2.6 +2.3 +2.8
Co to bars +1. 4 +1. 4 +1. 4 -0.7 -0.3 -1.1
CGo to the disco +0. 8 +0. 8 +0.9 +1.6 +1.3 +1.8
Just hang around +1.5 +1.1 +1.9 +1.4 +1.1 +1.7
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1. DEVELOPMENTS IN THE YEARS 1991 TO 1994

Reform of the |law of parent and child

162. Reformof the law of parent and child is essential in order to further
equal i ze the legal status of children born in and out of wedl ock, take the
wel | -being of the child into account in a nore satisfactory manner than is
presently possible under existing law, conply with the orders of the Federa
Constitutional Court and conpl ete the harnonization of |aws w thin Germany.

163. The objective of this reform- which will inplenent the initiatives set
out in the Convention on the Rights of the Child in the sphere especially
critical to the situation of the child, nanely the famly - is to conduct a

conpr ehensi ve re-exami nation of the entire |aw of parent and child, especially
the | aw of descent, the law on artificial insemnation, the |aw on the
statutory curatorship of the Youth Wlfare Ofice, the law on the right of
care and custody and the right of access, the |law on the paynent of

mai nt enance for child care to the nother of a child born out of wedl ock, the

| aw on the paynment of maintenance for children, and the | aw of inheritance.
The reformwi |l furthernore address the issues arising in this context
pertinent to the | aw of guardi anship, the [ aw of adoption, the | aw of
curatorship, the law on the rights and rel ati onshi ps of foster children and

t hose persons entrusted with their care, and the | aw of procedure.

164. The Federal Mnistry of Justice is being assisted in the preparation of
this reformby an interdisciplinary working group of external experts which
has al ready nmet on a nunber of occasions. It is hoped that this working group
will conclude its deliberations early enough to nake it possible to submit not
nerely theses but rather actual formulations for statutory provisions by the
end of the legislative period - as was demanded under No. 2 of the resolution
of the Gernman Bundest ag.

165. In respect of three projects, work has already progressed to the point
that pertinent bills will hopefully be adopted before the end of the current
| egislative period. The individual projects in question are:

Draft of a bill to amend section 1631 of the Cvil Code (Act on the
Prohi bi ti on of Abuse);

Draft of a bill to abolish statutory curatorship of the Youth Wl fare
Ofice and reformthe | aw of counsel (Act on Counsel);

Draft of a bill to grant children born out of wedl ock equal treatnent
under the |aw of inheritance (Act on Equality of Treatnment under the Law
of Inheritance).

Adj ust nent _and i ncrease of maintenance paynments for minors

166. Maintenance paynments for minors are adjusted fromtinme to tinme to reflect
changes in economic conditions, especially during periods of rising wage and
price levels. In the new Lander, this adjustnment also entails gradually
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i ncreasi ng mai nt enance paynents to match the standard mai nt enance requirenent
rates and the adjustnent rates for naintenance paynents for mnors that are in
effect in the old Lander

167. The standard mmi ntenance requirenment rates for children born out of

wedl ock and the adjustnent rates for nmaintenance paynents for mnors in the
ol d Lander were correspondi ngly increased by 16 per cent, effective as of

1 July 1992, by the Fourth Ordinance on the Adjustnment and | ncrease of

Mai nt enance Paynments for Mnors of 19 March 1992 (Federal Law Gazette, Part |
p. 535). In addition, follow ng coordination consultations sponsored by the
Federal Mnistry of Justice, the governnents of the new Lander issued Second
O di nances of the Land Governnents to Adjust and | ncrease Mii ntenance Paynents
for M nors.

Draft European convention on the exercise of the rights of children

168. The United Nations Convention on the Rights of the Child stipulates that
children are to be given, in a nmanner consistent with their evolving
capabilities, appropriate direction and gui dance in the exercise of the rights
recogni zed in the Convention (art. 5). The Council of Europe plans to

suppl enent the provisions of this Convention through a European convention on
the exercise of the rights of children. The Federal Governnent is

col l aborating on the preparation of a draft convention containing procedura
regul ati ons designed to help children exercise their rights nore effectively.
The Conmittee of Experts of the Council of Europe has just subnmitted an
initial conplete prelimnary draft.

Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption

169. |In addressing the exceedingly diverse problens associated with

i ntercountry adoption (convergence of several cultures and |egal systens,
geogr aphi cal di stances), the Convention on the Rights of the Child only

of fered solutions in certain linmted areas; it otherw se enjoined the States
parties, in article 21 (e), to pronote the objectives of article 21 of the
Convention by concludi ng correspondi ng international agreenents.

170. The Hague Conference on Private International Law dedicated itself to the
task of responding to this entreaty. On 29 May 1993, the Seventeenth Meeting
of the Conference subnitted the Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption. The Convention provides for
the institution of a systemof national centres which will work together to
protect children and prevent abuses in the field of international adoption

It appears that the Convention rmay even be initialled during the current

| egi sl ative period.

Stiffening of the provisions of crinmnal | aw against child pornography

171. To supplenent the | egal provisions heretofore in effect, which in
practice had proved to be insufficiently effective, the 27th Act to Anend the
Crimnal Law - Child Pornography - was adopted on 23 July 1993 (Federal Law
Gazette, Part |, p. 1346). This Act, which entered into force on

1 Septenber 1993, inter alia increased the statutory range of punishnent for
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di ssem nati on of pornographic materials featuring children and in particul ar
made possessi on of pornographic materials featuring children - which had
previously been exenpt from puni shnent - a puni shabl e of f ence.

172. The purpose of this nmeasure was to al so render the consumer of child

por nogr aphy, who by virtue of his demand ultimately creates the narket for
such products, liable to crimnal prosecution in cases - especially those

i nvol ving videos, for instance - in which children have actually been sexually
abused. This should help to dry up the market for such products.

173. In addition, the Land governnents have taken up a suggestion of the
Federal Governnent to nake dissemination of child pornography - as well as
di ssem nation of so-called "hard-core" pornography in general - subject to the

| onger statutes of linmtations stipulated in the Crimnal Code instead of the
briefer statutes of limtations stipulated in the press |aws of the Lénder

Measures to conbat sex tourisminvolving children

174. Under the | aw heretofore in effect, German tourists who abused children
abroad could only then be punished in Germany if the children in question were
Germans or if the act in question was also a crininal offence in the foreign
country in which it was comritted. These provisions consequently did not
cover acts detrimental to foreign children conmitted by Gernmans abroad if the
act in question was not a crininal offence under the |law of the country in
which it was commtted - due to lower age linmits set by child protection |aws,
for exanple.

175. In order to close this loophole for the protection and benefit of the
children at risk, the 27th Act to Amend the Crininal Law of 23 July 1993
expanded the scope of application of section 5, No. 8 of the Crimnal Code -
whi ch stipul ates that sexual abuse of children is a crimnal offence - to
enconpass acts conmitted against foreign children by Germans abroad.

176. As a first step toward practical inplenmentation of these provisions, the
Federal Foreign Ofice - at the suggestion of the Federal M nister of

Justice - made démarches in the autumm of 1993 to those countries which are
the primary destinations for sex tourisminvolving children in order to inform
them of the amendnment of German crinminal law and its inplications. At the
sane time, the Governments of the countries concerned were asked to assist the
German investigating authorities in inplenmenting the anmended | aw. The

al together positive initial reactions to these démarches and the discovery of
new sex tourismdestinations have | ed the Federal Governnent to begin
preparations for expanding the scope of this canpaign to enconpass additiona
countri es.

Statutes of limtations for sexual offences

177. Under the law currently in effect, the statutes of limitations governing
crimnal prosecution of sexual offences conmitted agai nst chil dren have often
al ready expired before such offences are reported. One reason is that many of
the victins of such offences, which are frequently committed within the
victims famly environment, are not in a position to assess the magnitude of
the wong conmitted agai nst themand report it until they have becone adults
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and are no longer under the influence of the perpetrator. Plans are therefore
under way to sufficiently extend the statutes of linmitations for prosecution
of certain grievous sexual crimes conmitted against children to nmake it
possible for the victins to al so press charges once they have attained
majority.

Measures to conbat traffic in children

178. The uncovering of a nunber of spectacul ar cases involving traffic in
children (in Berlin in Cctober 1991, for instance) pronpted deliberations
aimng to expand the scope of application of the provision of the Crinmina

Code governing the abduction of children (sect. 235 of the Crimnal Code) -

whi ch only inadequately covers the abduction of extrenely young children - and
especially, in view of the energence of profit-oriented traffic in children

to define and incorporate into this provision a new set of el enents
constituting a crime. These deliberations will be influenced by the results
of a crimnological investigation ordered by the Federal Mnistry of Justice.

Uni form protection of juveniles under the provisions of crimnal |aw governing

sexual offences

179. After the achievenent of political and national unity, protection of
juveniles in respect of sexual offences was governed by different crininal |aw
provisions in the eastern and western parts of Gernany. In the old Lénder
sections 175 and 182 of the Crininal Code applied, whereas in the new Lander,
on the basis of the Unification Treaty, section 149 of the Crimnal Code of
the German Denocratic Republic continued to be in effect. The applicability
of different crimnal |aw provisions within the Federal Republic of Gernany
governing the protection of juveniles in respect of sexual offences could only
be tolerated for a transitional period - also in view of the principle of
equality before the law laid down in article 3 of the Basic Law.

180. Through the 29th Act to Anend the Criminal Law of 31 May 1994 (Federa
Law Gazette, Part |, p. 1,168), which entered into force on 11 June 1994, the
af orenmenti oned protective provisions were replaced by a uni formprotective
provision that protects nale and fenal e juveniles under the age of 16 from
sexual abuse, irrespective of the sex of the perpetrator or the victim This
provision at the same tinme serves to help dismantle prejudice and socia

di scrim nation agai nst honosexuals. Crininal liability is limted to those
cases in which serious detrimental effects on the sexual devel opnent of the
juvenile are to be feared, nanely cases involving the exploitation of a state
of duress for sexual purposes, the promi sing or granting of paynent or
conpar abl e advantages in return for sexual favours, or the exploitation of the
victims incapacity to take responsibility for his or her own sexual acts.
Anyone directing the victimto performsexual acts with third persons is al so
subject to crimnal liability because the victimis entitled to protection in
such cases as wel | .

Reformof the entire law on juvenile delinquency

181. The necessity of further reformof the I aw on juvenile delingquency was
al ready acknow edged by the Federal Government in the context of the entry
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into force on 1 Decenber 1990 of the First Act to Amend the Youth Courts Act;
it was also the subject of a resolution adopted by the Gernan Bundestag on
20 June 1990.

182. In the neantinme, deliberations pertaining to the scope and content of a
Second Act to Anend the Youth Courts Act have clearly revealed that the entire
[ aw on juvenile delinquency is in need of conprehensive re-exam nati on and
revision. Specific areas requiring attention include a redefinition of the
bal ance between re-education neasures and di sciplinary neasures as well as a
reassessnent of the preconditions for inposition of youth detention. The
necessity of devel opi ng concepts for reducing and appropriately handling youth
violence will also figure inportantly in this reform especially in view of
the new quality of extrem st acts of violence conmtted by young people; the
guestion of whether the resources of crimnal |aw are sufficient, however, is
likely to be of far less inportance in this context than the question of what
initiatives and action can and should be undertaken within the framework of
social and youth policy. The role of the defence counsel in youth-court
proceedi ngs, the prelimnary investigation in youth-court cases, as well as

t he appel | ate proceedi ngs permssible in such cases are |ikew se in need of
re-exam nati on. Reformdeliberations should al so address the peculiarities of
criminal law relating to youth offenders and their inplications for the
trai ni ng and advanced training of judges, public prosecutors and attorneys.
Attention should be given to the interests of young girls and wonen in cases

i nvol ving inposition of sanctions by youth-court judges and their

i mpl ementation. The limits on both the age of crinminal responsibility, and

t he age of punishability should be reconsidered, as should the

decrim nalization of minor offences and typically youthful offences.

Protection of victine in crimnal proceedings

183. Children who are victins of violence and sexual offences conmitted
within the fam |y sphere can suffer additional nmental anguish as a result of
their - usually repeated - interrogation in crimnal proceedi ngs agai nst close
fam ly menbers, for example if they feel burdened by the responsibility of

per haps destroying the famly through their testinony.

184. A nunber of legal policy initiatives and proposals addressing this
probl em have al ready been put forward. Sone of them were included in the
final expertise of the "Conm ssion on Violence" (1990) established by the
Federal Governnent; others stemfromthe Wrking Goup on Youth Services or
the Conference of Mnisters and Senators of Justice of the Lander or
respectively, the Conference of Mnisters and Senators for Youth Affairs of
the Lander. These deliberations focus on proposals designed to expand the
range of possibilities for dismissing crininal proceedings and initiating
appropriate socio-educational or famly therapy neasures instead.

185. The goals to which these proposals aspire are admirable. A nunber of
guestions concerning the type of neasures to be taken are as yet unresol ved.
The Federal Mnistry of Justice has assigned a research project to the
University of Berlin to go through and screen the relevant literature. 1In
addition, the Federal Mnistry of Justice is considering collaborating with
the Mnistry for Family Affairs and Senior Citizens within the franework of a
research project to discuss in depth the questions that renmain unresol ved.
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186. For this reason, the tine-frame for potential institution of |egislative
nmeasures is still undeterm ned.

Ref orm of the execution of sentences passed by youth courts

187. Up until now there has been no conprehensive statutory regul atory
framewor k governi ng the execution of sentences passed by youth courts, the
execution of prison sentences in reformatories and the execution of pretria
detention of juveniles and adol escents.

188. The objectives - especially re-education - which are specifically pursued
in cases involving young people and are linked to the execution of the

above- menti oned measures on young prisoners cannot be optimally attained in

t he absence of such a statutory franework. The same is also true, for

exanpl e, of the specifically youth-related criteria to be stressed in the
structuring of execution of pretrial detention of juveniles.

189. Plans are therefore under way to institute an i ndependent statutory
framework in the formof a special act on the execution of sentences passed by
youth courts; incorporated into this act will be provisions governing the
structuring of execution of pretrial detention of juveniles.

Scientific research in the field of youth sports

190. Nunerous research projects designed to pronpote youth sports are being
pursued in collaboration with the Federal Institute of Sport Science. These
projects address a wide variety of topics; exanples include the search for and
pronotion of athletic talent within the framework of special advanced sports
instruction in schools for pupils between the ages of 8 and 14, the drafting
of proposals for educationally oriented youth work in sports clubs, and an
anal ysis of the problem of young non-athletes' abstinence from sports.

Unenpl oynent conpensation and care of a sick child

191. It was possible to expand the scope of the entitlenment of an unenpl oyed
person to extended paynent of unenpl oynent conpensation in the event that he
or she nust provide supervision, care or nursing care for a sick child and the
need for such supervision or care is substantiated by a nedical certificate.
This entitlement now covers 10 days instead of 5 - 20 days in the case of
singl e parents who are unenpl oyed - per child per cal endar year if no other
person living in the household is in a position to performthis care-giving
function and if the child has not yet attained the age of 12 (the previous age
l[imt was 8). The maximumlength of time to which this entitlenment applies is
25 days - 50 days in the case of single parents who are unenpl oyed - per

cal endar year. This anendnment of section 105b, subsection 1, sentences 2

and 3, of the Enploynent Pronotion Act (AFG to conformto the provisions of
section 45 of Part Five of the Social Code was undertaken through the Second
Act to Amend Book Five of the Social Code of 20 Decenber 1991 (Federal Law
Gazette, Part |, p. 2,325) and entered into force on 1 January 1992.
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Language courses for young aliens

192. Wthin the framework of an institutional pronotion canpaign currently
schedul ed to continue until 1995, the Federal Government has allocated federa
funds to subsidi ze general |anguage courses which are primarily intended to
benefit young aliens who are at | east 15 years old (as well as enpl oyed
aliens). The purpose of these courses, which are organi zed by the "Language
Associ ation German for Foreign Workers" in Mnz and are presently conducted by
some 550 groups or organizations, is to correct |anguage deficiencies and thus
i mprove aliens' access to the | abour market. |In 1992, 81,300 persons were
enrolled in these courses; approximately one third of the participants were
under 20 years of age. 1In addition to the general |anguage courses, which are
largely held in the evenings, intensive |anguage courses providing tw ce as
many hours of instruction are available as well. These intensive courses are
generally offered in the formof full-tinme, day-tinme instruction. In 1992
roughly 40,500 persons attended such courses, approximately one third of whom
wer e under the age of 20.

Measure "Vocational Preparation in Boarding Schools"

193. Sone young aliens are not adequately served by the available statutory
opportunities for vocational preparation and pronoti on of vocational training.
These young people are eligible for special assistance provided within the
framework of the nmeasure "Vocational Preparation in Boarding Schools". In
addition to providing vocational preparation, this neasure above all offers
young aliens the opportunity to conplete unfinished coursework for
school -1 eaving certificates - especially for the Hauptschule certificate,

whi ch constitutes the basis for comenci ng vocational training. This nmeasure
is specifically designed to help young aliens who are no | onger of conpul sory
school age and who are not yet eligible for the nornmal assistance furnished by
the Federal Institute for Enploynent. Due to limted capacity, the nunber of
participants in the boardi ng school courses was confined to 280 young peopl e
in the academ ¢ year 1991/92

Bi -national vocational training

194. On the basis of the EC Regul ation on the Tasks of the Structural Funds
and their Effectiveness of 24 June 1988, projects have been devel oped which
afford young aliens who are in possession of school-leaving certificates and
who are enrolled in a vocational training programme in Gernmany (especially for
busi ness-rel at ed occupati ons and occupations in the electrical and

nmet al - wor ki ng i ndustries) acconpanying neasures facilitating their

prof essional integration. These projects include instruction in the
speci al i zed vocabul ary of the given occupation in the young person's nationa

| anguage, for example, as well as a five-week period of practical training in
his or her country of origin. Such bi-national projects have been conducted
with Geece since 1988 and with Spain since 1991. Projects involving Italian
and Turki sh young people were instituted in 1993. A project with Portugal is
scheduled to start in 1994. The duration of these projects is generally three
to four years.
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Integration of alien wonen and girls

195. The Federal Governnent is actively involved in courses for wonmen and
pil ot projects which are being conducted throughout the country to both

conbat the distinctive di sadvantages suffered by alien wonen and girls and
facilitate their integration especially by helping themto |earn the Gernan

| anguage and encouragi ng themto seek vocational training. Thus far, well

over 100,000 alien wonmen and girls, nmost of them Turkish, have participated in
t hese courses for wonmen - which have been offered since 1981 - and in the
pilot projects which started in 1990.

Concepts for policies on children and juveniles in the new Lander

196. Concepts for policies on children are |argely devel oped and i npl enent ed
in the context of the structural framework for youth services. Wile many
forms of assistance were adnittedly available to children and juveniles in the
new Lander, the efficiency of the youth welfare offices - which also require
functional youth services conmittees - was extrenely linmted. Furthernore,
virtually no assistance was provided to young people by voluntary youth
servi ce organizations, which make a key contribution to plurality and
diversity of assistance. The Federation, the Lander and the nunicipalities,
as well as individual voluntary youth service organi zati ons, have nade a
tremendous effort to establish the structural framework required for the
provision of youth services in the new Lander. Prinary ainms of these
endeavours have been not only to ensure a sufficient range of services but

al so to provide advanced training for specialized staff and hel p them acquire
the qualifications necessary to performtheir work. Attention has been
focused, inter alia, on the planning of youth services, which also includes
devel opnent of a concept for policy on children. After three years of work,
despite difficult material conditions, the nunicipalities in particular - who
bear chief responsibility for youth services - have |argely succeeded in
establishing a functional structural framework for the provision of youth
services. It should be stressed in this context that it was possible to

mai ntain a sufficient supply of day-care places for children in the new
Lander .

Canpai gn "No Vi ol ence Against Children”

197. The education and information canpaign "No Viol ence Agai nst Children",
whi ch the Federal Mnistry for Wonen and Youth subsi dized through all ocations
of DM 1 mllion per year in 1992 and 1993 despite the difficult budgetary
situation, is intended as a preventive nmeasure - since sanctions under

crimnal |aw have proved insufficient - to effectively conbat the nunmerous and
di verse forms of violence against children. |Its prinmary thenes are child
abuse and sexual abuse of children. The canpaign has been very well received
by both the nmedia and the public at large and will probably be continued.

Day-care establishnents in the new Lander

198. The forner German Denocratic Republic (GDR) had a conpl ete network of
day-care establishnments for children which were operated either by the State
or by factories and businesses. These establishnents were open all day | ong,
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so that both parents could work outside the hone. The binding objectives and
duties of these child-care establishnents were defined by the State and were
enforced and i npl enmented through uni form adm ni strative structures.

199. The process of restructuring all aspects of social and political life
whi ch began after the accession of the GDR to the Federal Republic of Germany
affected day-care establishnents for children as well. Fromthe very

begi nni ng, however, there was a consensus that the network of day-care

est abl i shnents shoul d be preserved. Due to an existing oversupply of places
and a decline in the nunber of children, it was neverthel ess necessary to
reduce the nunber of available places and di snm ss nany day-care attendants and
t eachers.

200. These quantitative changes were acconpani ed by changes in structure and
substance as well. According to the lawin effect for the entire nation, the
Lander and the nunicipal authorities are responsible for day-care
establishnents. This caused major readjustnments at the local |evel, since all
the parties involved - day-care attendants and teachers, operators of day-care
establishnments, advisers and consultants, mayors and not |east parents

t hensel ves - were used to being given directions by central authorities and
first have to |l earn how to work together as partners. The changes in
substance were above all the consequence of an altered perception of what kind
of person a child should be. In the former GDR, the work of the staff in
day-care establishnments for children was directed towards devel opi ng the
"socialist personality" with its attendant attributes and i deol ogi ca
orientation. Today, the day-care attendants and teachers who were trained in
the former GDR strive to pronote the devel opnment of the child into a
self-reliant individual who can function as a nenber of the community. To
encour age this process, the Federal Governnment has since 1993 subsidized a
pilot project in 12 different locations in the new Lander which is designed to
further devel op existing teaching skills and experience.

201. The transfer of responsibility for day-care establishnments for children

fromthe State to the nunicipalities has given rise to further problens; as a
result, the nunicipalities have had to assunme consi derabl e financial burdens.

Parents in the new Lander - |like parents in the old Lander - rnust now pay part
of the costs entailed in the care and education of their children in day-care
establ i shrments.

202. On the whole, it appears that the readjustnments have been conpl eted and
that the day-care establishments for children in the new Lander continue to
enj oy soci al acceptance and support. The legal right to a place in a

ki ndergarten, for instance, has already largely been inplenented in this part
of the nation.

Draft of a First Act to Arend Book Eight of the Social Code (Act to Arend the
Child and Youth Services Act)

203. The draft of the amending Act reflects initial practical experience
following the entry into force on 1 January 1991 of the new Child and Youth
Services Act. A primary objective of the anendnent is to further inprove the
procedural provisions of the Child and Youth Services Act. In addition, the
amendi ng Act provides for a nore flexible arrangenment governing utilization of
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qualified Youth Welfare Ofice Staff for recording and certification duties.
Finally, the amending Act al so establishes the basis for better cooperation
bet ween the youth wel fare offices and both the youth courts and juvenile
enf or cenent agenci es.

Legal right to a kindergarten place

204. The Act on Assistance to Pregnant Wnen and Fanilies ensures an inproved
supply of places in day-care establishnents for children. As of

1 January 1996, children will have a legal right to a place in a kindergarten
fromthe time they attain the age of three until they begin school.

205. For the old Lénder, this new |l egal provision neans that roughly 600, 000
new pl aces nmust be created in the kindergarten sector alone. The mnunicipa
authorities, which are responsible for establishing and operating day-care
establishnents for children, are naking every effort to nmeet this deadli ne;
both tine and noney, however, are nmjor problens.

Integration assistance for resettler families and their children

206. This project is based on an Israeli programe devel oped for Jew sh

imm grants and their children between the ages of three and five. Known as
"H PPY" (Home Integrated Progranmme for Preschool Youngsters), the programe is
above all designed to inprove the | anguage skills of the nothers and their
children. The programme is structured to help the nothers hel p thensel ves:
through the instruction they receive, they are able to i nprove both their own
| anguage skills and those of their children

207. A further objective is to assist resettler fanmlies in establishing
contact wi th neighbours and dealing with public authorities.

"Mbt her and Chil d" Foundati on

208. The sphere of application of the Act establishing a foundation "Mt her
and Child - Protection of Unborn Life" was not enlarged through the
Unification Treaty to include the territory of the former GDR; instead, a
speci al assistance fund for pregnant wonmen in distress was established for
that territory for a transitional period which ended on 31 Decenber 1992. As
of 1 January 1993, the sphere of application of the aforenenti oned Act was
enlarged to include the new Ladnder. All guidance centres normally sought out
by pregnant wonmen have been drawn into the network of counselling services
hel pi ng wonen in distress to obtain the assistance they need. The
foundation's funds were increased by DM 40 nillion

| nprovenents in the | aw on advance nmi ntenance paynents

209. The Act on Advance Mintenance Paynments was not introduced in the
territory of the former GDR through the Unification Treaty; instead, the

Mai nt enance Security O dinance of the former GDR continued to be in effect.
There was consequently an urgent need to establish |egal uniformty, above all
for the following reasons: firstly, fromthe standpoint of fanmly policy it
was desirable to further inprove the regulations already in effect in the old
Lander and, secondly, there were trenendous differences between the two sets
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of regulations in respect of age linmts and scope of benefits. Lega
uniformty was finally established as of 1 January 1992 through the act of

12 Decenber 1991 (Federal Law Gazette, Part |, p. 2322). The benefits that a
single parent (or other person with parental powers) may denand under the
anended | aw were substantially increased as of 1 January 1993: advance

mai nt enance paynents could thereafter be clainmed for children up to the age of
12 (the previous age linmt was 6); in addition, the naxi numlength of tine for
drawi ng such paynments was increased from 36 nonths to 72 nonths.

Further inprovenent of the equalization of famly burdens reqgine, the
child-raising benefit and child-raising | eave

210. According to the nost recent ruling of the Federal Constitutional Court
concerning equalization of fanily burdens, an anount of incone equivalent to

t he subsi stence mnimum of a child nust be exenpted frominconme tax. Wthin
the framework of the existing dual system this is achieved by the granting of
a child all owance for income tax purposes and by the payment of a child
benefit. Through the 1992 Taxati on Anendnent Act, the child all owance was
increased fromDM 3,024 to DM 4, 104, and the child benefit was increased from
DM 50 to DM 70 for the first child. The supplenentary child benefit for
entitled persons who are either unable or only partially able to benefit from
the child all owance was increased as of 1 January 1992 fromup to DM 48 per
child per nonth to up to DM 65 per child per nmonth. The child benefit for the
second child had already been increased as of 1 July 1990 - irrespective of

i ncome - fromDM 100 to DM 130 per nonth

211. In addition, the Second Act to Anend the Federal Act on the Child-Raising
Benefit extended the tine-franme for paynent of the child-raising benefit -

whi ch armounts to DM 600 per nonth and could previously be paid until the child
attained the age of 18 nonths - to 24 nonths for children who were born on or
after 1 January 1993. Under the provisions of the same act, the tinme-frame

for the option of taking child-raising | eave with guaranteed protection

agai nst di smissal was extended by 1% years for children born on or after

1 January 1992 and now ends when the child turns three.

212. In order to inprove the financial situation of single parents, a nmaximm
al | owabl e deducti on as extraordi nary expense of DM 4,000 for the first child
and DM 2,000 for each further child was instituted as early as 1984 to take
due account of the child-care expenses incurred by single-parent families. A
standard anmount of DM 480 per child per year may be deducted without
presentation of proof of actual costs. In addition, a single parent who
received a child allowance for at |east one child registered as living in his
or her hone within the territory of Gernmany al so receives a househol d

al | onance; as of 1990, this household all owance was increased to DM 5, 616 per
year.

Care for a sick child at hone

213. On 1 January 1992, an anended version of section 45 of Part Five of the
Soci al Code entered into force which gave parents the right to take | eave from
work in order to care for a sick child. This leave is linmted to 10 working
days per cal endar year per parent or 20 working days per cal endar year for
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single parents. In the case of fanmilies with several children, leave is
limted to a total of 25 working days per parent or 50 working days for single
parents per year

214. At the sane tine, the age linmts pertinent to the care of sick children
and the provision of a housekeeper (if the nother is in the hospital, for
exanpl e) were raised from8 years to 12 years (sects. 38 and 45 of Part Five
of the Social Code).

215. These inproved benefits apply to all enployed persons who are insured
under the statutory health insurance schenme, provided that the child is
covered by statutory health insurance as well. 1In cases involving enpl oyed
persons covered by private health insurance or civil servants, the pertinent
I abour law or civil service regulations are applicable.

Anendnent of the Radiation Protection O dinance

216. The regul ations for the protection of young people (in regard to dose
limts and restrictions on activities, for instance) under German radiation
protection | aw conformto the pertinent EU Directives (EURATOM Basi ¢ St andards
for Radiation Protection) and will be adjusted as soon as the current

nodi ficati on of the EURATOM gui delines enters into force. This will probably
occur during the present |egislative period.

Education to pronpbte equality of rights

217. The Federal Governnent believes that political nmeasures to conbat
viol ence against girls are only nmeaningful within the franework of a
conprehensive policy to pronote equality of opportunity for girls and wonen.

218. It therefore considers the encouragenent of girls and wonen in all areas
of the educational systemto be one of its primary tasks. Although girls and
woren are now also equally represented in the nore highly qualified courses of
education in general education schools, they continue to be affected by

sex-di scrim nation mechani snms persisting in individual structures,

subj ect-matter and teaching nethods, as well as in certain ways of |earning
and forns of interaction in all areas of education and vocational training.
The current objective of the Federal CGovernnent's educational policy measures
is to uncover and elimninate these mechani smns.

219. The work of the Comm ssion for Educational Planning and the Pronotion of
Research of the Federation and the Lander (BLK) "G rls and Wnen in the
Educati onal System now consequently focuses on conprehensive nmeasures to
elimnate sex-discrimnation nmechani snms and the frequently attendant outright
or latent violence against girls in school. Priority attention and support is
accordingly to be given to nmeasures with the foll ow ng objectives:

(a) Recognition and alteration of sexually discrininatory forms of
interaction on the part of teachers, as well as the devel opnent of
practice-oriented proposals for advanced training of teachers and for work
with parents;
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(b) Elimnation of restrictive or discrimnatory traditional roles in
subj ect-matter, teaching nethods and teaching naterials;

(c) Greater acknow edgenment of girls' interests, orientations and ways
of learning in subject-matter and teachi ng nethods;

(d) Pronoti on of greater self-confidence and self-determination on the
part of girls;

(e) Encour agerment of a w der range of interests on the part of boys,
especially in regard to a dual orientation toward professional work and
housewor k.

These concepts are directed towards teachers as well as towards boys and
girls; greater parental involvenent is also desirable.

220. A pilot project currently under way in North Rhine-Wstphalia also offers
courses in self-defence for girls.

221. Since February 1992, a pilot project on prevention of sexual violence in
school s has been pursued in Schl eswi g-Hol stein. The goal of this pilot
project is to better prepare teachers for handling this very conplex problem
by hei ghtening their awareness of its presence, adding to their know edge and
br oadeni ng their range of pertinent teaching skills and practical tools.

222. At the conclusion of a Berlin pilot project conducted within the
framework of the EC action research programe to incorporate equality of
opportunity into the training and advanced trai ning of teachers, a conference
of specialists was held in Berlin in February 1992 at which innovative schoo
projects fromthe entire Federal Republic of Germany aimng to reduce sexism
and violence in schools were presented and di scussed.



CRC/ ¢/ 11/ Add. 5

page 70
Annex |
LI ST OF ABBREVI ATI ONS
AFG = Ar bei t sf 6r der ungsgeset z
AFT = Aus- und Aufbau von Tragern der freien Jugendhilfe
Beur kG = Beur kundungsgeset z
Bf A = Bundesanstalt fur Arbeit
BGB = Bur gerliches Gesetzbuch
BGBI = Bundesgeset zbl at t
BLK = Bund- Lander - Komm ssi on fir Bil dungspl anung und
For schungsf 6r der ung
BSHG = Bundessozi al hi | f egeset z
BVer f GE = Bundesver f assungsgeri cht
EU = Eur opean Uni on
EURATOM = Eur opean Atomi c Energy Comunity
FGG = Ceset z Uber di e Angel egenheiten der freiwilligen
Geri cht sbarkei t
GDR = CGerman Denocratic Republic
GG = Grundgeset z
| BFJ = I nformati ons-, Beratungs- und Fortbil dungsdi enst der
Jugendhi | fe
| POS = Institut fdr praxisorientierte Sozialforschung
JGG = Jugendgeri cht sgeset z
KABI = Konzertierte Aktion Bundesjugendpl an | nnovati onen
KIHG = Ki nder- und Jugendhi | f egeset z
CEG = Opf er ent schéadi gungsgeset z
PSt G = Per sonenst andgeset z
Rel KEr zG = Cesetz Uber die religi 6se Kindererzi ehung
RGBI = Rei chsgeset zbl at t
SGB = Sozi al geset zbuch
SLV = Sol dat enl auf bahnver or dnung
St B = St raf geset zbuch
St GB- DDR = Straf geset zbuch- Deut sche Denvokrati sche Republ ik
St PO = St raf prozepor dnung
Ver ei nsG = Ver ei nsgeset z
Versaml G = Ver samm ungsgeset z

ZPO = Zi vi | prozefor dnung
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Annex 11

NOTI FI CATI ON OF THE ENTRY | NTO FORCE OF THE
CONVENTI ON ON THE RI GHTS OF THE CHI LD
OF 10 JULY 1992

In accordance with article 2, paragraph 2 of the Act of 17 February 1992
on the Convention on the Rights of the Child of 20 Novenber 1989 (Federal Law
Gazette 1992, Part 11, p. 121), notification is hereby given that the
Convention, in accordance with its article 49, paragraph 2, entered into force
for Germany on 5 April 1992; the instrument of ratification was deposited on
6 March 1992 with the Secretary-General of the United Nations. ******

At the time the instrunment of ratification was deposited, Gernany
decl ared the foll ow ng:

The Governnent of the Federal Republic of Germany declares that it
wel cones the Convention on the Rights of the Child as a nilestone in the
devel opnent of international law and that it will take the opportunity
afforded by the ratification of the Convention to initiate reforms inits
donestic legislation that are in keeping with the spirit of the Convention and
that it considers appropriate, inline with article 3 (2) of the Convention
to ensure the well-being of the child. The planned neasures include, in
particular, a revision of the law on parental custody in respect of children
whose parents have not married, are permanently living apart while stil
married, or are divorced. The principal aimwll be to inprove the conditions
for the exercise of parental custody by both parents in such cases as well
The Federal Republic of Germany al so declares that donmestically the Convention
does not apply directly. It establishes State obligations under internationa
| aw that the Federal Republic of Germany fulfils in accordance with its
nati onal law, which conforns with the Convention

The CGovernnent of the Federal Republic of Germany is of the opinion that
article 18 (1) of the Convention does not inply that by virtue of the entry
into force of this provision parental custody, automatically and without
taking into account the best interests of the respective child, applies to
both parents even in the case of children whose parents have not married, are
permanently living apart while still married, or are divorced. Such an
interpretation would be inconpatible with article 3 (1) of the Convention
The situation nust be exani ned on a case-by-case basis, particularly where the
parents cannot agree on the joint exercise of custody.

*x*kxkxkk  On 2 October 1990, the former Gernman Denocratic Republic had
deposited its instrunent of ratification for this Convention; as a result of
the accession of the German Denocratic Republic to the Federal Republic of
Ger many, which becane effective on 3 October 1990, the provisions of
article 49, paragraph 2, of the Convention, pursuant to which the Convention
was to have entered into force for the former Gernman Denocratic Republic on
1 Novenber 1990, no | onger becane operative.
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The Federal Republic of Gernmany therefore declares that the provisions of
the Convention are also without prejudice to the provisions of national |aw
concer ni ng:

(a) | egal representation of nminors in the exercise of their rights;

(b) rights of custody and access in respect of children born in
wedl ock;

(c) ci rcunst ances under famly and inheritance |aw of children born out
of wedl ock:

this applies irrespective of the planned revision of the | aw on parenta
custody, the details of which remain within the discretion of the nationa
| egi sl ator.

In accordance with the reservations nmade by it with respect to the
paral | el guarantees of the International Covenant on Civil and Politica
Ri ghts, the Federal Republic of Germany declares in respect of article 40 (2)
(b) (ii) and (v) of the Convention that these provisions shall be applied in
such a way that, in the case of minor infringenent of the penal |aw, there
shall not in each and every case exi st

(a) aright to have "legal or other appropriate assistance" in the
preparation and presentation of the defence, and/or

(b) an obligation to have a sentence not calling for inprisonnent
reviewed by a "higher conpetent ... authority or judicial body".

V.

In addition, the Federal Republic of Germany confirnms the declaration it
made in Geneva on 23 February 1989:

Not hing in the Convention may be interpreted as inplying that unlawfu
entry by an alien into the territory of the Federal Republic of Germany or his
unl awful stay there is permitted: nor nay any provision be interpreted to
nmean that it restricts the right of the Federal Republic of Gernmany to pass
| aws and regul ati ons concerning the entry of aliens and the conditions of
their stay or to nake a distinction between nationals and aliens.

V.

The Government of the Federal Republic of Germany regrets the fact that
under article 38 (2) of the Convention even 15-year-olds may take a part in
hostilities as soldiers, because this age linmt is inconpatible with the
consi deration of a child s best interest (art. 3 (1) of the Convention). It
declares that it will not make any use of the possibility afforded by the
Convention of fixing this age limt at 15 years.



