UNITED
NATIONS C R C

Convention on the D ERAL
NS Rights of the Child RO O 11/ Add. 20

20 July 1998

Original: ENGLISH

COW TTEE ON THE RI GHTS OF THE CHI LD

CONS| DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES
UNDER ARTI CLE 44 OF THE CONVENTI ON

Initial reports of States parties due in 1994

Addendum

LESOTHO

[27 April 1998]

GE. 98-17230 (E)



CRC/ C/ 11/ Add. 20

page 2

CONTENTS

| nt roduction

GENERAL MEASURES OF | MPLEMENTATI ON

mmooOw»

Institutional framework
Heal t h

Agricul ture and nutrltlon
Educati on

Law and justice

Di ssem nati on of prlnC|pIes

DEFI NI TION OF A CHI LD .

Oowx>

AT TITomm

The Children's Protection Act No. 6 of 1980
Crimnal responsibility

The Age of Majority O dinance hb 62 of 1829

Marriage of minors: the Marriage Act No. 10
of 1974 Ce e

The Labour Code Order of 1992

Medi cal counselling

Sexual consent .

Conscription into the arned forces

Testimony in court

Consunption of al coho

Depriation of liberty and |npr|sonnent

GENERAL PRI NCI PLES

“STTITeMmMOoDOm>

(@

ITOTMmMOoOO®>»

VI

Non- di scri m nation

Adopt i on

Custom

I nheritance

Best interests of the ch|Id

Chil d | abour Ce e
Children in need of speC|aI protection
Survival and devel opnent

The unborn child .
Respect for the views of the ch|Id

L RI GHTS AND FREEDOMS

Name and nationality

Preservation of identity

Freedom of expression

Access to appropriate |nfornat|on .

Freedom of thought, conscience and reI|g|on

Freedom of associ ation

Protection of privacy e

Prohi bition of torture, inhuman treatnment
and the death penalty

Par agr aphs Page
1- 3 4
4 - 23 4
4 - 5 4

6 4

7 6

8 - 11 7
12 - 19 8
20 - 23 10
24 - 42 11
25 11

26 11

27 - 28 11
29 - 33 12
34 - 35 13
36 - 37 13
38 13

39 14

40 14

41 14

42 14

43 - 76 15
43 15

44 - 48 15
49 - 50 16
51 16

52 16

53 - 58 17
59 - 63 18
64 20

65 - 71 20
72 - 76 21
77 - 116 23
77 - 87 23
88 - 91 25
92 - 94 26
95 - 96 27
97 - 98 27
99 - 101 28
102 - 104 28
105 - 116 29



CRC/ C/ 11/ Add. 20

page 3
CONTENTS (conti nued)
Par agr aphs Page
V. FAM LY ENVI RONMENT AND ALTERNATIVE CARE . . . . . . 117 - 146 31
A. Parental guidance and the child's evolving
capacities - Ce e 117 - 118 31
B. Parental respon3|b|l|t|es Ce e e 119 - 122 31
C. Separation fromparents . . . Coe e 123 - 124 32
D. Recovery of maintenance for the Chl|d Coe e 125 - 129 33
E. Children deprived of a famly environnent . . . 130 34
F. Adoption and periodic review of placenent . . . 131 - 141 35
G Illicit transfer and non-return . . . . . . . . 142 - 143 38
H  Protection from abuse and neglect . . . . . . . 144 - 146 38
VI. BASIC HEALTH AND WELFARE . . . . . . . . . . . . . . . 147 - 186 40
A. Children with disaabilities . . . . . . . . . . 147 - 164 40
B. Health and health services .o e 165 - 178 43
C. Social security and child care services
and facilities e e e e 179 - 182 45
D. Standard of living e e e e 183 - 186 46
VI1. EDUCATION AND ITS AIMS . . . . . . . . . . . . . . .. 187 - 209 47
A. Early childhood devel opnent (ECD) . . . . . . . 191 - 194 48
B. Non-formal education C e e e e 195 - 197 49
C. Primary education . . . . . . . . . . . . . . . 198 - 199 50
D. Secondary schooling . . . . . . . . . . . . . . 200 - 203 50
E. Tertiary education .o Ce e e 204 51
F. Leisure, recreation and cultural activities . . 205 - 209 52
VI1l. SPECI AL PROTECTION MEASURES . . . . . . . . . . . . . 210 - 241 53
A. Children in situations of emergency . . . . . . 210 - 214 53
B. Children in conflict with the law . . . . . . . 215 - 229 54
C. Physical and psychol ogi cal recovery
and social reintegration C e e e 230 - 241 58
Li st of relevant legislation . . . . . . . . . . . . . . . 62

Annex: Cases cited in the report . . . . . . . . . . . . . 63



CRC/ ¢/ 11/ Add. 20
page 4

| nt roduction

1. In order to identify the achievenents and constraints in realizing
Lesotho’s obligations as a party, to the Convention on the Ri ghts of the
Child, an Inter-mnisterial comrmittee conprising governnment sectors,

non- gover nment al organi zati ons (NGGs) and the donor comunity was established.
Its mandate included the conpilation and consideration of reports on nationa
measures and strategies for the inplementation of human rights progranmes
centred on policy and the existing | egislative framework.

2. Many | aws are already in place that provide for the protection of
children. However, inconsistencies and contradictions between various

procl amati ons and statutes exist. Consequently, there is a need to harnonize
such laws and to elimnate the contradictions that underm ne those |aws that
are already in line with the Convention. Where practice is already ahead of
the Iaw, |egislative anendnments will take cogni zance of this fact. It is
hoped that the newWy initiated Law Reform Conm ssion wi |l address such issues.

3. The long-term problemlies in changing attitudes, behavioural norns and
custons so that people are sensitized to the need to respect children's
rights.

.  CGENERAL MEASURES OF | MPLEMENTATI ON

A. Institutional framework

4, Lesot ho signed the Convention of the Rights of the Child in 1990 and
ratified it on 9 April 1992. The signing of the Convention coincided with the
Wrld Summit for Children, which adopted the World Declaration on the
Survival, Protection and Devel opment of Children and a 10-year plan of action
for inmplementing the Declaration in the 1990s. The 10-point programre has
been translated into a five-year National Plan of Action (NPA) for children in
Lesotho. The 1995-2000 NPA for children articul ates how the Declaration wll
be inplenmented and realized at the national |evel. Through the NPA, the
Government of Lesotho has conmitted itself to inproving the lives of children
and worren through neasurabl e progress against malnutrition, preventable

di seases and ot her social ills.

5. The Government of Lesotho/UNI CEF National Programre of Action (NPA) and
1997-2002 Country Programre are main mechanisns for realization of the

soci o-econom c rights adopted by the World Summit. The NPA progranmes are
coordi nated by the Mnistry of Central Planning through the Sectora
Programm ng Division and inplenented by various mnistries and NGGCs.

B. Health
6. Lesotho has declared “Health for all by the year 2000" as the
cornerstone of its national health policy. Conplete physical, nental and
social well-being is the ultimte goal. But, despite interventions made, the

infant nortality rate (IMR), estimated at 82/1,000, and the child nortality
rate (CMR), estimated at 55-60/1,000, remain high. D arrhoea, acute
respiratory infection (ARI) and malnutrition are the main causes of
infant-child norbidity and nortality. H V/ AIDS, drugs, alcohol abuse,
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sexual ly transnmitted di seases and tubercul osis are di seases that have required
sust ai ni ng and expandi ng current imunization |evels, prompting integrated
heal th services delivery, maintaining |ogistics support for inmunization
programes for children and increasing ante-natal care. Following is a
presentation of the NPA goals and strategies in the health sector

Health: NPA goals and strateqgies

CGoal: To reduce IMR from82 to 37 per 1,000 live births and to reduce U5MR
fromo60 to 30 per 1,000 live births.

Strat egi es:
pronmoting supervised child birth;

establ i shing conmunity and institution-based secreening for high-risk
pregnanci es;

encour age better schooling and educati on of parents;
integrating vitamn A capsule distribution into child health progranmes.

Goal: To maintain and increase a high |evel of inmunization coverage (at
| east 90 per cent of children under one year of age by year 2000).

Strat egi es:
sustai ni ng and increasing current inmunization |evels;
mai ntai ni ng | ogistical support for imrunization progranmme.

CGoal: To reduce deaths due to diarrhoea in children under the age of 5 and to
reduce the diarrhoea incidence rate from 300 to 100.

Strat egi es:

i mprovi ng environnental health, water and sanitation
expandi ng case management to community | evel;
pronoti ng eduction on personal hygiene.

CGoal: To reduce deaths due to acute respiratory infections in children under
the age of 5.

Strat egi es:
ensuring effective case nmanagenent at all |evels;

strengt heni ng hone-based ARl case managenent.
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Goal: To reduce maternal nortality rate from 282 to 141 per 100, 000.
Strat egi es:
i mproving access to health facilities throughout the country;
i ncreasing ante-natal care and services;
pronoti ng safe notherhood activities;
researching traditional practices surroundi ng pregnancy and chil dbirth.
Goal: To prevent and control the spread of HIV infection, and limt the
econom ¢, social and health conequences of H V/AIDS and sexually transnmitted
di seases.

Strategi es:

strengt hening the National AIDS Programe to encourage adoption of
preventi ve neasures agai nst H V/ Al DS

conducting research on different aspects of H V/AIDS and pronoting safe
sex practices.

C. Agriculture and nutrition

7. I ncreased food production and |ivestock productivity have been

enphasi zed to prompte self-sufficiency and to alleviate poverty and i nprove
househol d i ncome. However, persistent drought in the early 1990s, policy
shortfalls, unconplenentary sectoral policies, |ack of financial resources and
weak commitnent of farmers have frustrated efforts. Mlnutrition in children
is due to lack of food security. A national survey conducted in 1992 anong

t he under-five-year-olds showed a chronic malnutrition rate of 33 per cent. A
second survey, carried out in 1993 anong the same group showed a decline to

43 per cent. Following are the NPA goals and strategies in the health sector:

Nutrition: NPA goals and strategies

Goal: To reduce mal nutrition anmong under-five-year-old children as foll ows:
under wei ght : 18 per cent to 9 per cent
wast i ng: 5.7 per cent to 2.8 per cent
stunting: 42 per cent to 21 per cent

Strat egi es:
pronoti ng breastfeeding and appropri ate weani ng practices;

expanding nutrition surveillance with enphasis on comunity-based growh
noni tori ng;
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pronmoti ng education for parents and child m nders;

accel erating the expansion of Barnako Initiative to all districts.
Goal: To elimnate iodine and vitam n A deficiences and their consquences.

Strat egi es:

i nproving the supply and intake of mcro-nutrients;

advocating for legislation on iodized salt;

pronmoting the distribution and consunption of iodized salt.

D. Education

8. Rel evant, high-quality education is seen as the nost critical ingredient
for sustainable devel opnment. Since independence education policy has been
such that primary education has devel oped remarkably. Enrol nents since 1986
have grown by 14 per cent (from 217,649 to 247,398). Governnment education
policy is currently focused on inproving efficiency, quality and access.

9. Early chil dhood devel opment (ECD) | ays enphasis on core stinulation

good health and proper nutrition for the under-fives. However, ECD in Lesotho
| acks clear regulations. There is no set mninmumstandard for the curricul um
no clearly defined qualifications for ECD teachers and variable quality of
child care. Strategies to achieve education for all and good quality early
chi | dhood devel opment incl ude pronoting comunity participation

decentralizing primry school nmanagenment and resources; increasing capacity
for access.

10. The M nistry of Education, during the deliberations on this draft

report, was encouraged to incorporate the Convention into the schoo
curriculum This would help children understand the Convention and act as a
di ssem nation strategy. The Inter-mnisterial Conmttee on Human Ri ghts
suggested that the Convention should be brought to the attention of the
general public, in particular parents. The view was expressed that the
Convention needs to be explained to parents so that they understand it and can
appropriately balance the rights of the child with those of parents within the
context of article 5 of the Convention. It was enphasized that the Convention
shoul d be dissem nated within the proper cultural context for Lesotho.

Non- gover nment al organi zati ons are al ready engaged in teaching rural Basotho
peopl e about the Convention, translating it and making it accessible to the

| ocal community in | ocal |anguage.

11. Fol |l owi ng are sonme key NPA goals in the education sector

Education: Sone key NPA goals and strategies

Goal: To provide universal access to basic education to at |east 80 per cent
of primary school -age children and increase primary school conpletion rates
from 30 per cent to 65 per cent of school-age children (boys from 29 per cent
to 64 per cent and girls from51 per cent to 85 per cent).



CRC/ C/ 11/ Add. 20
page 8

CGoal: To increase enrol nent of school -age children from 71 per cent to
87 per cent (boys from 64 per cent to 85 per cent and girls from 78 per cent
to 100 per cent).

Strat egi es:

pronmoting comunity particpation

decentralizing primry school nanagenent and resources;

integrating children with disabiilties into the mai nstream education
system and

reduci ng the nunber of over-age and under-age children at prinmary
school s.

Goal: To inprove the quality and rel evance of and access to technical and
vocational training

Strat egi es:
expandi ng and upgradi ng techni cal and vocational training institutions;

coordi nati ng and strengtheni ng managenent of vocational and technica
trai ni ng anong government mnistries, the private sector and NGOs.

E. Law and justice

12. Lesotho is governed by a dual |egal systemw th both customary and
Roman- Dut ch | aw equal ly recogni zed. Custonmary | aw governs areas of marriage
di vorce, inheritance, custody, adoption and mai ntenance. Roman-Dutch |aw al so
covers these areas and this causes considerable problens in determ ning the
law to be applied in cases of adoption of children, custody in cases of

di vorce, succession and inheritance. It is expected that the Law Reform
Commi ssi on, established by the Law Reform Act in 1993, will tackle the

har moni zati on and unification of famly law. The enforcenent of naintenance
orders is another problemthat needs to be addressed.

13. The Street Law Project set up at Mbshoeshoe Il Hi gh School attenpted to
pronote basic legal literacy anpong school children. The Inter-mnisteria

comm ttee suggested the revival of this project. A need to nobilize resources
to support these efforts was expressed.

14. Fol I owi ng are the NPA goals and strategies in this field:

Law and justice: NPA goal and strategies

Goal: to prompote equality and justice for all before the law, including the
protection of children in especially difficult circumnmstances, such as juvenile
of f enders.
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Strategi es:

i ntroduci ng juvenile panels conposed of police, prosecutors and
probation officers to reprimand young of f enders;

sensitizing magi strates on the use of non-custodial sanctions such as
comunity service

using the informal system of justice for young offenders.

15. Even before ratification of the Convention Lesotho had a | egislative
framework that, in some respects, corresponded to the spirit of the
Convention. The Children’s Protection Act of 1980 already recogni zed and
defined a child as a person under the age of 18 years. However, an anomaly
exists in the qualification of the definition by the word “unmarried”, which
does not appear in the Convention. The Marriage Act of 1974 al so provides a
simlar age in respect of the marri ageabl e age of boys. However,

marri ageabl e age for girls is specified as 16 years in the sane Act. This age
exposes the girl child to a relationship of marriage that m ght affect her
physi cal devel opment and health through early child-bearing. The age limt
for marriage needs to be raised to 18 years for girls. The Law Reform
Commission will, it is hoped, review the age of 16 and change it to 18 years
to bring it in line with the Convention. The varying ages specified by the
Labour Code Order of 1992 for defining a child for purposes of different types
of enploynment are in accordance with the m ni num age set by the Internationa
Labour Organization (1LO and other international |abour conventions for
various purposes. Lesotho s Labour Code in nost respects has been drafted
along the sane lines as the ILO | abour standards.

16. In respect of general principles pronoting non-discrimnation, the
Adoption Procl amati on of 1952, section 14, is discrimnatory in that it bars
Africans from adopting children and confines themto adoption under custonmary
law. This lawis not compatible with the Convention which provides for
adoption by anyone, as long as the welfare of the child in need of care is
provided for. It is hoped that the Law Reform Conmi ssion will effect the
necessary | egislative anendment and accord all persons, irrespective of race,
col our or creed, the right to adopt. However, it should be noted that in
practice the courts, in their interpretation of section 14 of the

Procl amati on, have considered the welfare of the child as the paranount
guiding factor in adoption as opposed to the race, colour or creed of the
adoptive parents.

17. The Interim Constituent National Assenbly of 1991 to 1992, with
techni cal assistance fromthe Comonweal th, drafted a Constitution that
ushered in denocratic rule in Lesotho, reflecting internationally recognized
uni versal standards and norms of a civil society. The Lesotho Constitution of
1993 in section 32, subsections (a) (b) (c) and (d), has non-justiciable
provi sions that recogni ze the adoption of social policies that protect
children against all fornms of exploitation. |In the Convention
non-exploitation of children is a right. The Children’s Protection Act of
1980 al so provides protection to children in need of care as specified by
section 10, subsections (a) (b) (c) (d) and (e). The Constitution however
remai ns silent about the rights of refugee children. A committee has been
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established in parliament to | ook into constitutional provisions that are
contrary to denocratic norns and need anmendnent. Even where the Constitution

is silent on the neasures it should provide for, appropriate provision will be
made.
18. Civil and political freedons in the Convention are simlarly recognized

in our donmestic |laws. These |laws are the Lesotho Constitution of 1993, the
Lesotho Citizenship Order of 1971 and the Registration of Births and Deaths
Act of 1973. Although the subsidiary |aws provide for the civil and politica
freedom of children in a positive manner, section 8 of the Lesotho Citizenship

Order makes a distinction between legitimate and illegitinmte children when it
comes to registration of the birth of an illegitimate child. The |aw protects
the biol ogical father of the illegitimte child agai nst disclosure.
Customarily, legitimate and illegitimate children are treated differently when
it comes to property rights in the famly and the ascribing of names.
Sonmetinmes illegitimte children are given names that denean them This

practice, as recognized by the Inter-mnisterial Comrittee on Human Ri ghts,
shoul d be eradicated.

19. Under section 308 of the Crimnal Procedure and Evi dence Act of 1981
mal es under the age of 21 years may be given a sentence of whipping. Grls
may not be whi pped. Corporal punishnent persists despite being contrary to
the provisions of the Convention. Future conpatibility needs to be achieved
in this regard, through proper |egislative amendment.

F. Dissenination of principles

20. Strategi es have been fornulated to dissemnate information on children’s
rights and wel fare programmes. These i ncl ude:

(a) Expandi ng and sustai ning radi o programes and newspaper col ums
that pronmote child rights issues and highlight the problens hindering the ful
enj oynent of these rights;

(b) Creating and strengtheni ng social communi cati on networks at
village, ward, district and national |evels for sustained radio interactive
programes on children

21. UNI CEF is very instrunmental in this regard. Advocacy, conmunication and
soci al mnobilization capacities, however, still need to be harnessed and
strengthened in collaboration with Governnent and NGOs.

22. Publicity has been generated for this report through w de circul ati on of
this draft to all line mnistries and United Nations organi zations involved in
programmes for children’s rights. |In addition, the Christian Council of

Lesotho (CCL) and political parties have also been given the draft. Al these
organi sati ons have made inputs to this report during the workshop held from
28 to 30 August 1996.
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23. When el aborating on the translation and di ssem nati on of conventions
such as the Convention on the Rights of the Child nenbers of the
Inter-mnisterial commttee suggested that all parties concerned could work
with the Mnistry of Health and Social Welfare's existing programe of parent
education. Several NGOs have al so enmbarked on translation of materials. The
Committee, however, suggested better coordination and followup of efforts to
di ssenmi nate and translate human rights materi al s.

1. DEFINITION OF A CH LD

24, Article One of the Convention defines a child as any human bei ng bel ow
the age of 18 years, unless national |aws recogni ze otherwise. In Lesotho,
various pieces of l|egislation, including the Age of Majority O di nance of
1829, the Children’s Protection Act of 1980 and the Labour Code of 1992,
define children by different age Iimts. For purposes of crimna

responsi bility, protection, marriage and capacity to contract, the law further
prescribes different ages regarding the definition of a child.

A. The Children's Protection Act No, 6 of 1980

25. The Children's Protection Act of 1980 in section 2 defines a child as an
unmarri ed person under the age of 18 years. The Act does not provide for
persons under the age of 18 who are married. However, it does nake provisions
for any person who is under 18 and in need of care, abandoned, negl ected,
abused, in a difficult situation or a juvenile offender

B. Crinmnal responsibility

26. Roman- Dut ch Law, which is the commn | aw of Lesotho, defines a child for
rebuttal crimnal responsibility as a person between the ages of 7 and 14
years. |If a child between the ages of 7 and 14 knowi ngly and intentionally

commts a crime, understanding the consequences of the wongful act, he or she
can be held crimnally responsible once sufficient evidence is adduced (see
case of Rex v. Nozabal ese ' Mbso, annex).

C. The Age of Majority Ordinance No. 62 of 1829

27. The Age of Majority Ordinance stipulates the age of majority as

21 years. Any person who has therefore attained the age of 21 can freely
contract and enter into marriage w thout seeking prior parental consent. Any
person under 21 is considered a child and a m nor requiring parental consent
in order to enter into a valid civil marriage or a valid contract. \Were a
contract is to the benefit of the minor, such as an apprenticeship, a mnor is
free to contract without prior parental consent (see case of Mdbhapi V.

Magel epo, annex).

28. In cormmon | aw upon nmarriage at 18 years, subject to parental consent, a
mal e child attains npjority, whereas a fermale child, even upon nmarriage at a
simlar age, remains a mnor with the perpetual status of a child under the
guardi anship and marital power of the husband, if married in comunity of
property. This legal position extends to all ferales married under Lesotho
customary | aw.
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D. Mrriage of mnors: the Marriage Act No. 10 of 1974

29. Section 25, subsection 1, specifies the position of the law in respect
to the marriage of mnors. The section specifies that no marriage officer
shall sol emmize a marri age between parties, one or both of whom are m nors,
unl ess the consent of the party or parties legally required for the purpose of
contracting the marri age has been granted and furnished to himin witing.

For purposes of this section a mnor does not include a person who is under
the age of 21 years and who has previously contracted a valid marriage which
has been di ssolved by death or divorce.

30. Subsection 2 of the sanme section provides that consent in respect of
marri age of a mnor shall be given by the parents or guardian of the m nor
Such consent shall be furnished in witing to the marriage officer. In

ci rcunmst ances where the parents of the minor disagree, section 25 (2) (i)
provi des that the consent of the father shall be sufficient, while

section 25 (2) (ii) provides that where a mnor is illegitimte, the consent
of the nother or other |lawful guardian is required. For all intents and
purposes a mnor in this respect shall be considered as anyone 18 years and
bel ow.

31. Section 27 of the Marriage Act specifies persons under certain ages who
are prohibited frommarrying. It provides that no boy under the age of

18 years shall be capable of contracting a valid marriage, except with the
written perm ssion of the Mnister. This may be granted in any particul ar
case in which the Mnister considers such marriage desirable. Such perm ssion
shall not relieve the parties to the proposed marriage fromthe obligation of
conplying with all other requirenments prescribed by law.  Such perm ssion
shall al so not be necessary if, by reason of any such other requirenent, the
consent of a judge in the matter is necessary and has been granted.

32. If a boy under the age of 18 years and a girl under the age of 16 years
contract a marriage without the witten perm ssion of the Mnister in ternms of
the Act or a prior law, the Mnister may, if he considers the nmarriage
desirabl e, and providing such a marriage was in every other respect sol emized
in accordance with the provisions of this Act, or as the case may be, any
prior law, and there was no other |awful inpedinment thereto, direct in witing
that it shall, for all intents and purposes be a valid marriage.

Section 27 (3) provides that if the Mnister directs that a marriage referred
to in subsection (2) shall for all purposes be a valid marriage, he shall be
deened to have granted prior witten perm ssion to such marri age.

33. Proof of age is necessary if there is suspicion that the parties to a
marri age are not of age. Section 28 stipulates that if parties appear before
a marriage officer for the purpose of contracting a marriage with each other
and such marriage officer reasonably suspects that either of themis of an age
whi ch bars himor her fromcontracting a valid marriage w thout consent or
perm ssion in witing or satisfactory proof showing that the party in question
is entitled to contract a marri age wi thout such consent or perm ssion, such a
marriage i s not allowed.
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E. The Labour Code Order of 1992

34. The 1993 Constitution of Lesotho in Section 32, subsection (b), provides
that children and young persons are protected from econonm c and socia
exploitation. Subsection (c) states that the enploynent of children and young
persons in work harnful to their norals or health or dangerous to life or
likely to hanmper their normal devel opnment is punishable by | aw

35. For purposes of enploynment, the Labour Code Order No 118 of 1992 defines
a child as anyone under the age of 15 years. This Act is commnly seen as
applying only to industrial work. In Lesotho persons under 15 years of age
are regularly engaged in |abour via cattle herding and donestic work.

F. Medical counselling

36. No specific |legislative provision exists regarding the age at which a
child may seek free nedical counselling w thout prior parental consent.
Therefore, in this regard, the Age of Majority Ordinance No. 62 of 1829 and
the general principles of the |aw of contract could take precedence. The
general principles of contract stipulate that a mnor has no capacity to
contract. For purposes of entering into a contract a mnor is one who is
bel ow t he age of 21 years.

37. Wil e nedical counselling in respect of reproductive matters protects
children, in particular the girl child, fromunwanted pregnancies, sexually
transmtted di seases, H V/ AIDS and abortion, some parents strongly feel that
sexual reproduction health education enpowers children to be sexually active,
whereas others feel that it enables themto make informed decisions. During
the workshop debate on the draft report, parents felt it was their
responsibility to decide when children should seek nmedical counselling. In
this respect, sone parents felt that they nust be seen to play a pivotal role
and the traditional noral code should not be allowed to decay. Parents
expressed the view that the responsibilities of parents do not necessarily
coincide with the rights of children. For exanple, the child s right to
protection often conflicts with the parent’s responsibilities. In this
regard, a recomendati on was made that a delicate bal ance between parenta
responsibilities, the rights of children and those of society needs to be
achieved. Parents need to devote tine to talk with their children and assune
a guiding parental role. Societal valves, noral beliefs, and attitudes that
positively mould a child should be included in the child s upbringing. At the
sanme time, children should be seen as individuals, different fromtheir
parents.

G Sexual consent

38. The Wonen and G rls' Protection Proclamation No. 14 of 1949 prohibits a
sexual relationship with girls under the age of 16 years. The Proclamation
provides, in section 3 (1), that any person who has unlawful carnal connection
with a girl under the age of 16 years or who commits with a girl under that
age immoral or indecent acts, or who solicits or entices a girl under that age
to the comm ssion of such acts, shall be guilty of an offence, and being
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convicted thereof, shall be liable at the discretion of the court to a fine
not exceeding 1,000 rmaloti or to inprisonment for a term not exceedi ng siXx
years.

H. Conscription into the arned forces

39. The Defence Act of 1996 does not nmake it binding for persons to join the
Def ence Force. The Act stipulates 18 to 24 years as the m ni nrum age range for
joining the Defence Force. Before 1993 and denocracy, the age linmt for
joining the Defence Force was not specified by legislation and was very
arbitrary. Oiginally one had to be in possession of a standard 6
qualification or Junior Certificate, be six feet tall and heavy.

I. Testinobny in court

40. As a general principle of evidence, every person is conpetent and
conpel l abl e to give evidence in court, including mnors. However, the

evi dence of a m nor nust be approached with caution. It must be corroborative
and not rebutted by any other form of evidence. The court taking proceedings
froma child shall, in accordance with section 6 (1) (2) and (3) of the 1993
Constitution of Lesotho, record in canmera. The Crim nal Procedure and

Evi dence Act of 1981 is, however, silent on this issue.

J. Consunption of alcoho

41. In primary and secondary education, individual schools nake their own
regul ati ons prohibiting the use of drugs and al cohol, including the use of
cigarettes. The Mnistry of Education has no | aw or policy on these issues.
No | egislation exists that prohibits the sale of liquor to persons regarded as
children by the law. If the legislation existed, it is |likely that
enforcenent of the law would be difficult. Mst laws in Lesotho are enacted,
but many go unenforced. Sometimes |aws are unenforced due to | ack of access
to | aw because there is no translation of the laws into the |ocal |anguage.
In the absence of a |law regulating the sale of liquor to children under 18
years, parents, social workers and police have to work jointly to prevent
children fromenteri ng shebeens. Parents also have to stop sending children
to buy Iiquor.

K. Deprivation of liberty and inprisonnent

42. Section 6 (1) (f) of the 1993 Constitution provides as follows regarding
the liberty of a minor: personal liberty shall not be arrested or detained
save as may be authorized by law in the case of a person who has not attained
the age of 18 years, for the purpose of his education or welfare.

Section 26 (1) of the Children's Protection Act of 1980 stipulates that no
child shall be punished by inprisonnment.
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1. GENERAL PRI NCI PLES

A. Non-discrimnation

43. Al rights laid out in the Convention are to be accorded children
wi t hout any discrimnation based on race, colour, sex, |anguage, religion,
political or any other status of the child, or of the child' s parents or

guardian. In elimnating discrimnation based on any of these factors,
positive neasures have to be undertaken to protect the child agai nst
discrimnation. In this regard, the Constitution of Lesotho provides that no

| aw shall be nade that is discrimnatory in substance and effect. However,
the Constitution also provides that any existing | aws, affecting persons who
are not citizens of Lesotho or relating to adoption, marriage, divorce,
property and death rights, shall not be regarded as discrimnatory under the
I aw.

B. Adoption

44, Di scrimnation exists in the Adoption Proclamation No. 62 of 1952 which
does not permt Africans to adopt children. Section 14 of the Adoption

Procl amation provides that, “this proclamation shall not apply to Africans and
nothing in this Proclamation contained shall be construed as preventing or
affecting the adoption of an African child by an African or Africans in
accordance with Basotho | aw and custoni. Legislative intervention has becone
i nperative so that the welfare of children in need of care is not marginalized
by | aw, where an able African couple can offer protection beyond the extended
famly (WC. M Maqutu, Contenporary Fanmily Law of Lesotho).

45, Anot her view in respect to the Adoption Proclamation No. 62 of 1952 is
that this piece of legislation is not discrimnatory against Africans but
protective. The Proclamation attenpts to protect African children being
adopted by Westerners and subsequently bei ng abused when taken far from hone.
It also inposes strong | egislative measures when processing adoption
applications. The policy rationale behind this lawis connected with the fact
that, at the time the | aw was enacted, Lesotho was under colonial rule.

46. VWhen African famlies w thout children became nore educated and
enlightened, they | odged adopti on applications under the Proclanmation, but
were nmet by the limtation of non-application of the Proclamation to Africans.

47. In pursuance of the principles of State policy enshrined in chapter 3 of
the Constitution, nothing prevents the Governnent from pronoting a society
based on equality and justice by repealing and review ng any di scrim natory

| aws. Laws such as the Adoption Proclamation of 1952 that discrimnate

agai nst coupl es who can adopt outside the extended fam |y and thus inprove
children's welfare, shall, under the principles of State policy, be reviewed
by the Law Ref orm Comm ssi on

48. The Constitution also provides that Lesotho shall adopt policies
designed to provide protection and assistance to all children and young
persons w thout any discrimnation for reasons of parentage or other existing
condi tions.
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C. Custom

49. Under witten customary law, the first male child is the heir and he has
the absolute right to inherit to the exclusion of all the other children
However, common practice has noved ahead and it recogni zes that property can
devolve to all children, including girl children. Mdern customary |aw, which
has evol ved and deviated fromthe witten customary |l aw, holds that in cases
where a first male child is a drunkard, spendthrift or irresponsible, the
right to inherit property devolves to the child or children who contributed to
the devel opment of the property. Such a child or children can be either male
or female.

50. When a child is born, a child nmust have a sense of belonging. Wen a
child is born in wedlock it belongs to the father's fam |y and succession
rights are clear. In Lesotho customary |aw, however, an illegitimte child has
no rights of succession to property of the father or the nother and her
famly. However, in certain circunstances the famly mght accord an
illegitimate child such rights. Individual famlies are beginning to vary
customto suit their desires. |In common |aw the child has rights of
succession to the property of the nother.

D. | nheritance

51. Research on inheritance by the Wonen and Law in Southern Africa (W.SA)
Research Project clearly shows that witten customary |law is not being anmended
of ten enough and as such does not reflect practice or progress made in
elimnating discrimnation. The field research that WSA undertook on the
right to inherit revealed very interesting results. Wile researchers went to
the field with the assunption that the girl child was excluded frominheriting
property and thus discrimnated against, they found that all children can

i nherit whether they rank as first, second or third in order of birth and

whet her they are girls or boys. Respondents further indicated that while a
customary heir according to witten customary |aw may perform burial rights,
property devolution is, in practice, determ ned on the principle of
appropriateness. This principle involves the elenent of contribution, hence
the concept of |efa | ea sebeletsoa (inheritance is worked for) (Puleng Letuka

and others, 1994, lnheritance in Lesotho). |In consequence of this principle
it is possible that property can devolve to nore than one person or child and
these need not necessarily be male. 1t depends on how nmuch one has

contributed and how appropriate the person is in the view of the parents, to

| ook after those who remain. The W.SA research further revealed that children
who are born out of wedl ock are given property like all other children, as

t hey have al so contri but ed.

E. Best interests of the child

52. The Convention provides that all actions concerning the child shall take
full cognizance of the best interests of the child. The State, through

| egi sl ative provisions, welfare institutions and other adm nistrative
measures, has the obligation to provide the child with adequate care, where
parents, guardians or those charged with the responsibility fail. The
Constitution provides for the best interests of the child by requiring that
protection from econom ¢ and social exploitation should be given to al
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children and young persons. Where such exploitation takes place, the
Constitution requires that such acts be punishable by law. In its specific
provisions it stipulates that Lesotho shall adopt policies designed to provide
t hat :

(a) Protection and assistance are given to all children and young
persons w thout any discrimnation for reasons of parentage or other
condi tions;

(b) Children and young persons are protected from econom ¢ and socia
expl oi tation;

(c) The empl oynent of children and young persons in work harnful to
their norals or health or dangerous to life or likely to hanper their nornma
devel opnent is punishable by |aw, and

(d) There are limts bel ow which the paid enpl oynent of children and
young persons i s prohibited and puni shabl e by | aw.

F. Child | abour

53. Part | X, sections 124, 125, 126, 127, of the Labour Code stipul ate
restrictions to the enpl oynent of children under varied specific conditions,
while section 129 mekes it an offence to enploy children under designated
conditions. Section 124 (1) of the Labour Code specifies the m ninum age for
the empl oynent of children. The section provides that: “no child shall be
enpl oyed or work in any conmercial or industrial undertaking, other than a
private undertaking in which only nenbers of the child s own fanmly are

enpl oyed”. The undertaking in accordance with the section is to involve a
total of five nenbers of the famly. Section 124, subsection (2), |ays
exceptional situations of |ight work done by children that shall not
constitute enploynent. The subsection specifically provides that |ight work
done by children between the ages of 13 and 15 in technical schools or simlar
institutions where the Department of Education has approved such work shal

not be regarded as child enployment in a comrercial or industrial undertaking.
Section 124, subsection (4), provides that any person who enmploys a child
contrary to the provisions of this section shall be guilty of an offence and
be liable on conviction to a fine of 300 maloti or to inprisonment for three
nont hs or bot h.

54. Section 125 provides further restrictions on the enploynment of children
i ncludi ng young persons. Section 125, subsection (1), provides that, “no
person shall enploy a child or young person on any work which is injurious to
heal th or norals, dangerous or otherw se unsuitable, or on any work which the
Mnistry, by notification in the gazette, or the Labour Commi ssioner, acting
in accordance with any directions of the Mnister, has declared, by notice in
witing, to be a kind that is injurious to the health or norals of a child or
young person”. Subsection (2) of the sane section specifies that, “no person
shall, after receiving notice either orally or in witing froma parent or
guardi an that he or she is enploying a child or any person agai nst the w shes
of the parent or guardian, continue such enmploynent. |If it becones absolutely
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necessary to discontinue the enploynent of a child or young person, such
di sconti nuance shall not prejudice the right of the child to be paid such
wages up to the time of such discontinuance”

55. Further restrictions and inposition of stringent neasures regarding the
enpl oynment of children and young persons are contained in section 125,
subsections (4) and (5), respectively. Subsection (4) provides that no person
under the age of 16 years shall be required or permtted to work for nore than
four consecutive hours w thout a break of at |east one hour, or work for nore
than ei ght hours in any one day. Subsection (5) states that no person under
the age of 16 years shall be enpl oyed under conditions preventing himor her
fromreturning each night to the place of residence of his or her parent or
guardi an. However, the provision in practice does not apply to donestic
servants.

56. Enmpl oyment of children and young persons on night work is prohibited by
section 126 of the Labour Code. Section 126, subsection (1), provides that no
child or young person shall be enployed at night in any comercial or

i ndustrial undertaking. However, this prohibition shall not apply in respect
of young nal e persons who have attained the age of 16 and who performwork in
the night in the case of an energency that could not have been controlled or
foreseen. The section provides that in addition, the Labour Commi ssioner may,
for the purposes of apprenticeship or training in such industries or
occupations which need to be carried on continuously, authorize the enpl oynent
during the night of male young persons who have attained the age of 16 years,
provi ded that they are granted a rest period of at |east 13 consecutive hours
bet ween two periods of work.

57. Restriction on the enploynment of children and young people in mnes and
quarries is provided for in section 127. Section 127 (1) provides that no
child or young person shall be enployed in any mine or quarry or opencast
wor k, except a young nal e person over the age of 16 years who i s enpl oyed

ot herwi se than underground, in ternms of an apprenticeship agreement approved
by the Labour Commi ssioner, and in respect of whom a nedical officer has
certified that he is fit for such work.

58. Any person who contravenes the above provisions of sections 125, 126
and 127 shall be guilty of an offence and liable, on conviction, to a fine
of 600 maloti or to inprisonnent for six nonths or both. Section 129 of the
Labour Code al so provides that parents who contravene its provisions have
conmitted an offence and are liable to a fine of 300 maloti or inprisonnment
for three nmonths or both.

G Children in need of special protection

59. The Children's Protection Act of 1980 provides for the best interests of
the child, in that where children are neglected or in need of care, such
children can be placed in designated places for protection. The Act attenpts
to provide for the best interests of the child by seeking to protect children
agai nst neglect and circunstances that inmpair the welfare of the child and
result in juvenile delinquency and the problem of street children. A police



CRC/ C/ 11/ Add. 20
page 19

of ficer, probation officer, parent, guardian or any other person having
custody of a child may bring a child to a Children's Court to determ ne
whet her the child is in need of care.

60. The Children's Court is enpowered by section 10 and subsections (a),
(b), (c), (d) and (e) to recommend what is in the best interest of the child
in need of care. Measures that may be undertaken incl ude:

(a) An order that the child be returned to or remain in the custody of
hi s parent or guardian or of the person in whose custody he was, imedi ately
before the conmrencenent of the proceedings;

(b) An order that the child be placed in the custody of a foster parent
for a period not exceeding two years;

(c) An order that the child be sent to an approved school for a period
not exceedi ng two years;

(d) An order that the child be placed under the care of an approved
soci ety;

(e) A recommendation that the child be placed in adoption

61. Institutionally, a child can be sent to Lesotho Save The Children

Fund (SCF) or Save Qur Souls (SOS) school village, which provide for children
in need of care. The Juvenile Training Centre (JTC) is an approved schoo
establ i shed pursuant to section 27, subsections (1) and (2), of the Children's
Protection Act. In practice it operates as a detention centre, with sonme
rehabilitative functions. These institutions are not sufficient in capacity
to accommodat e the nunmber of children in need of care in Lesotho.

Consequently, there is a growi ng problem of street children

62. Foster care and adoption may al so be protective nmeasures reconmended in
the best interests of the child. |In circunstances where proof and evidence
are adduced that the child suffered assault, ill-treatnent, neglect,
abandonnent or exposure that caused the child unnecessary suffering and
injury, this shall be contrary to the best interests of the child. 1In such
situations, a parent or guardi an who subjects a child to such ill-treatnent is
guilty of an offence and liable to a fine of 500 maloti or five nonths

i mpri sonment (sect. 18 (1), Children's Protection Act).

63. Section 18 (2) of the Children's Protection Act suggests that the best
interests of the child are denied if a parent or guardi an has abandoned and
neglected a child by failing to provide adequate food, clothing, |odging,
medi cal care and supervision; has unreasonably left the child in the care of
sonme ot her person who has shown no interest in the well-being of the child;
has failed to provide adequate supervision of the child; and, in the case of
an infant, unreasonably left the infant in circunstances that are likely to
cause the infant physical or nmental distress or harm
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H.  Survival and devel opnent

64. Article 6 of the Convention recognizes that every child has an inherent
right tolife, and the State has an obligation to ensure the child s surviva
and devel opment. The Constitution of Lesotho, in section 5 (1), provides that
every human being has an inherent right to |ife and no one shall be
arbitrarily deprived of his |ife except in accordance wi th due process of |aw.
The right to survival of the unborn child has not been specifically provided
for in the Constitution. The translation of the right has been perceived from
a noral point of view by the Churches.

I. The unborn child

65. The Roman Cat holic Church, basing itself on the papal doctrine,
advocates an unqualified right to survival of an unborn child. Legally,
conmon | aw nmekes it an offence to procure an abortion and no specific
statutory provision on abortion exists in Lesotho.

66. Procl amation 3 of 1943 on Conceal ment of Childbirth provides in

section 2 (1) that, “any person who di sposes of the body of any child with
intent to conceal the fact of its birth, whether the child died before, during
or after birth, shall be guilty of an offence and liable on conviction to a
sentence not exceeding three years”. Subsection (2) thereof further provides
that, “whenever a person disposes of the body of any such child which was
recently born, otherw se than under a |l awful burial order, such person shal

be deemed to have di sposed of such body with intent to conceal the fact of the
child s birth, unless it is proved that he had no such intention”.

67. Under customary |law, preventing the survival of an unborn child through
adm ni stering certain herbal nedication and concoctions is never treated as an
abortion but rather terned a “normal mscarriage”. Medically, the survival of

an unborn child as a general rule is not to be tanpered with. However, a few
exceptions are recogni zed, whereby the life of a foetus may be term nated.
These exceptions include cases where the |ife of the mother is at risk or
where the child is likely to be born with certain deformties.

68. During the deliberation of the draft report on the Convention, the
Inter-mnisterial Commttee on Human Ri ghts and menbers of the public
recomended that Lesotho's Proclamation 3 of 1943 should be revised to provide
for the term nation of pregnancies arising out of rape, incest, failure of a
contraceptive nethod and where clear nedical evidence exists that a child to
be born is likely to be infected with the HHVWAIDS virus. In such cases it
was further suggested that the evidence of a social worker or medica
practitioner should suffice as proof of the need to term nate pregnancy. A
further recommendati on was nmade to the effect that single young girls who fal
pregnant accidentally should be given the right to have a | egal abortion

69. VWhile the law is absolutely silent on these issues, it is strongly felt
that the | aw nust address them Chapter 3 of the Constitution sets out
principles of State policy, which although not enforceable by any court of

| aw, act as a guide for devel opment of |egislation, policy and progranmes,

gi ven the econom c capacity of Lesotho. Anmpongst such principles of State
policy are those geared towards the welfare and devel opnent of the child.
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70. Lesot ho has undertaken to adopt policies ainmed at ensuring the highest
attai nabl e standard of physical and nmental health for its citizens, including
children, and to adopt policies designed to reduce the stillbirth rate,

infant nortality, and provide for the survival, health and devel opment of the
child (sect. 27 (1) (a), Constitution of Lesotho).

71. Presently, illegal abortions take place in back streets and private
clinics. Back street abortions have proved to be unsafe and often endanger
the lives of young wonen. Although the problemof illegal abortions exists,

its magnitude is not easy to measure. A further recomrendati on made during
del i berations of the draft report was that children nust be equi pped with
reproductive health education so that they can | earn about nodern reproductive
medi cal facilities and thus make i nfornmed choices and deci sions. Parents are
al so urged to play their role and bring up children within an acceptabl e noral
setting in society.

J. Respect for the views of the child

72. It is customarily said that “children are only to be seen and not
heard”. On the basis of this saying, many parents decide a |ot of socia
matters for their children ranging fromeducation to marri age. However,
despite this customary attitude, the Southern African Devel opnent

Comunity (SADC) recently held a Children's Broadcasting Forumin the Republic
of South Africa, at which they extensively debated the issue of respect for
the views of the child. SADC broadcasting organi zations met from 30 June to
2 July 1996 and enphasi zed the need to include children's progranmes on radio
and television. The broadcasting organi zati ons, Lesotho's included, agreed
that not much attention is paid to making children's programes that are
educational, entertaining, and contain an el enent of traditional values. At
this forum each country was asked to review children's progranmes and by

31 Decenber 1996 to submit a report on initiatives taken. Lesotho
Broadcasting formed a comr ssion that conprises government ministries that
deal with children's issues and relevant NGOs. UNICEF is a patron of the
Nat i onal Broadcasting Comr ssion. The Comm ssion was | aunched on

16 August 1996 and, anong other things, the Comm ssion will:

Advi se the Mnistry of Information and Broadcasti ng on areas where
children's issues are addressed so that they can be translated into
pr ogr anmes;

Scrutinize existing children's programres on radi o, nonitor them and
help in the evaluation of such programes;

Organi ze for children to be trained to participate in children's
tel evisi on progranm ng

73. The whol e concept of a children's forumains at helping children to
participate in programmes targeted at children. The National Comm ssion is
studyi ng the SADC Children's Broadcasting Charter with the aimof inplenenting
the suggestions of the Charter for inproving children's right to express their
views. This initiative has legal and financial inplications in order to nmake
it areality.
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74. The SADC Children's Broadcasting Charter in the preanble provides that
the people of the Southern African Devel opment Community affirm and accept the
internationally adopted Children's Tel evision Charter which was approved in
Muni ch on 29 May 1995. Wthout detracting fromthe International Children' s
Charter, SADC adopts, in line with the said Charter and in the light of the
said Charter, a SADC Children's Broadcasting Charter, which takes into

consi deration the needs and wants of children in the southern African region
In its subsequent eight operative paragraphs the Charter provides that:

1. Chi l dren shoul d have programes of high quality, made specifically
for them by them and which do not exploit them The programes, in
addition to entertaining, should allow children to devel op physically,
mentally and socially to their fullest potential.

2. Wi | st endorsing the child s right to freedom of expression

t hought, conscience and religion and protection agai nst econom ¢
exploitation of children, children nmust be ensured access to programes
and production of progranmes through nulti-nedia access centres.

3. Chi |l dren shoul d hear, see and express thenselves, their culture,
their | anguage and their life experiences, through the electronic nedia
which affirmtheir sense of self, community and pl ace.

4, As part of the child s right to education and devel opnent,
children's programmes shoul d pronote an awareness and appreci ati on of
other cultures in parallel with the child s own cultural background. To
facilitate this there should be ongoing research into the child

audi ence, including the child s needs and wants which, as a matter of
priority, should be inplenented.

5. Children's programmes shoul d be wi de-ranging in general content,
but shoul d not include scenes of violence and sex.

6. Children's programres should be aired in regular slots at tinmes
when children are available to listen and view and/or distributed via
ot her widely accessible nedia or technol ogi es.

7. Sufficient research, technical, financial and other measures nust
be made avail able to nmake these programes of the highest possible
standards. In order to achieve quality, codes and standards for

children's broadcasting nust be fornul ated and devel oped t hrough a
di verse range of groupings.

8. In conpliance with the United Nations policy of cooperation
between States in the international comunity and especially in the SADC
countries, the Children's Broadcasting Charter recognizes al

i nternati onal covenants, conventions, treaties, charters and agreenents
adopted by all international organizations, including the United Nations
and the Organisation of African Unity, affecting children, but with
particul ar reference to the United Nations Convention on the Rights of
the Child.
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75. The Broadcasting Charter exists to offer children an opportunity to see
and express their views, culture, language and |ife experiences through the
medi a. Children, through the provisions of the Charter, are going to be part
of the programm ng process. During the deliberations on the draft report,
some nmenbers of the Inter-mnisterial Conmttee on Human Ri ghts expressed that
due wei ght should be given to the views of the child in as far as those views
are progressive. |If not, the parents should have the right to oppose such
views, with an explanation of why such views are bei ng opposed. Any view that
the child expresses should be bal anced by the parents' appropriate advice.
Fair representations should al so be nmade by the child and thereafter
considered by the parents, taking into consideration the child' s age, maturity
and best interests, before any decision is nade.

76. During its deliberations, the Inter-mnisterial Comrmittee on

Human Ri ghts expressed concern that the very discussion on respect for the
views of the child was not at all representative and inclusive of children
Children did not participate in the workshop to actually express their views
about the inplementation of the articles of the Convention.

V. CIVIL RIGHTS AND FREEDOMS

A. Nane and nationality

77. The Convention provides in article 7 that a child shall, frombirth,
have the right to a name and the right to acquire a nationality. Under
article 8 States parties to the Convention are obliged to preserve the
identity of the child. The 1993 Constitution of Lesotho is silent on the
registration of children and has no specific provision in this respect.
However, the Registration of Births and Deaths Act of 1973 requires the
regi stration of the birth of a child, whether born alive or stillborn. The
Act al so requires assignnent of a name to the child. The Iegal requirenent

for the registration and assi gnnent of a name extends to illegitimte children
wi t hout any discrimnation. The Act further provides for notice of birth of
an illegitimate child, which shall, however, not bind the father to give

notice of the birth of such a child.

78. The | aw does not specifically require the father of the child to
register the child. 1In practice, any person can register a child, such as a
relative or village chief, in a situation where parents are not present or
have died

79. Customarily, when a child is born in wedl ock, the grandparents of the
child give the child a nane, often that of an el der nmenber of the famly.
Nam ng a child after one of the famly elders is intended to continue the
fam |y lineage. However, in situations where a child is born out of wedl ock,
the parents of the nother of the child name the child.

80. Article 8 of the Convention provides that the State nust protect basic
aspects of the child' s identity. Culturally in Lesotho a child is given
identity by name. Basotho society is patrilineal and a child born in wedl ock
assunes the father's famly nane. 1In |Iike manner, the child assumes the
father's totem which gives a child a sense of belonging and identity. In
cases where a child is born out of wedl ock, the child assunes the nother's
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fam |y nane. The child also assumes the nother's totem In practice such
children sonetimes suffer grave discrimnation in terns of derogatory nanes
given to them by parents, that express a sense of disapproval and

non- acceptance. This discrimnation in sone cases extends to denial of
successi on and property rights because of illegitimcy. |In Lesotho no |aws as
yet exist to protect the rights of illegitimate children and children born to
singl e parents.

81. The birth registration formcontains a columm for the nane of the father
of the child. Single nothers have sonetinmes experienced probl ens when
registering a child. The Deeds Registry O fice has advised the unmarried
nmot her to register the name of her own father as that of the child. This
inscription is then witten in other |egal docunents. Such cases have posed
probl ems where, in the future, there has been a desire to reflect the true
bi ol ogi cal father. Action of this kind has been prompted by the cultura
belief that an unmarried woman's child belongs to her father. In sonme cases
the colum for father is left blank, giving the inpression that there is no
legal father. This is often the case where the biological father secretly
acknow edges paternity but does not intend to be recognized |egally.

82. In some cases, where a nmale child is born out of wedlock in a famly
where there is no male child, such a child will continue the fam |y nane and
lineage in a patriarchal systemlike in Lesotho. The decision not to inscribe
the father's name on the birth registration formmy be intentional and ai med
at denying the biological father any future legal rights to the male child.

But recognition and other social interaction may still be accorded the child.

83. The Inter-mnisterial Commttee on Human Ri ghts was concerned that every
child rmust have the right to identity through inscription of the father's name
in the appropriate colum of the birth registration form However, there were
reservations. It was felt that it could be short-sighted to insist that the
not her disclose the identity of the father of the child, as the nother may not
want the man claimng rights over the child or even interfering with her
privacy. The Inter-mnisterial Conmttee on Human Ri ghts therefore suggested
that the Deeds Registry must take a positive initiative to design birth
registration fornms that will not psychologically affect children through a

di scrimnatory design. The Conmittee pointed out that for the child to know
the father, the father's name need not appear on the birth certificate. The
el enment of conpul sion should not be applied through the law. The matter
shoul d be left to the noral judgenent of the persons involved.

84. The adm ni strative and practical process of registration of a child at
birth, in accordance with the |law, takes place at two key places. The |aw
provi des that upon birth a child nmust be registered at the District
Secretary's Ofice. |If a parent fails to do so, a parent nust register the
child at the Registrar General's Ofice within two years of the birth of the
child. Failure to do so results in the inposition of a penalty.

85. The registration of children should be done directly with the District
Secretary's Ofice imrediately upon the birth of a child. 1In hospitals,
births are recorded only for purposes of keeping hospital statistical data.
However, undertaking registration at the District Secretary's O fice has been
noted to have nationw de problens. Wen training on child registration
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started the Bureau of Statistics was given the task of educating the chiefs on
the importance of registration. Wen actual inplenentation was enbarked upon
the printing of registration materials was shifted to the Mnistry of Hone
Affairs. This Mnistry was to take up the responsibility of supplying
registration facilities. However, since this initiative was enbarked upon
parents have not nanaged to register their children i mmediately upon birth.
Many wait for two years and register their children with the

Regi strar General's Ofice. Wile the right to register children exists in
the law, the main problemis howto realize this right.

86. Birth registration in Lesotho is presently done by parents who are
personal ly aware that the law requires it and that it is in the best interests
of the child to do so. In this regard, the Inter-mnisterial Conmttee on

Human Ri ghts suggests that the Mnistry of Health and the Mnistry of
Educati on shoul d devise a sensitization progranme on the |egal requirenment to
register a child upon birth. Further, the possession of a birth certificate
shoul d be a precondition for the acceptance of a child into school and first
medi cal consultation with the doctor. Non-registration of births creates
further social problenms in that when the death of a person is reported,
sometines one is faced with the problem of proving that the person ever |ived.

87. Where a child is born in a foreign country, for exanple in a case where
the parents are diplomts, and the child was duly registered in that country,
the | aw does not require a second registration on return to Lesotho. The
practical interpretation of the section of the Constitution on citizenship has
been that if one of the parents of the child is a Mdsotho, such a child has
all the rights of a Msot ho.

B. Preservation of identity

88. The 1993 Constitution of Lesotho has explicitly pronounced itself
regarding the nationality and preservation of the identity of the child.
According to the Constitution, every child born in Lesotho subsequent to the
com ng into operation of the Constitution shall beconme a citizen of Lesotho,
unl ess neither of the child' s parents was a citizen of Lesotho at birth
(sect. 38 (1)). Section 5 (2) of the Lesotho Citizenship Order of 1971 al so
endorses the position that a child shall not be considered a citizen of
Lesotho if, at the tinme of birth, neither of the parents were citizens of
Lesotho. The section stipulates that, “a person shall not becone a citizen of
Lesotho by virtue of this section if at the tinme of his birth neither of his
parents is a citizen of Lesotho and his father possesses such inmmunity from
suit and | egal process as is accorded to the envoy of a foreign sovereign
power accredited to Lesotho or his father is an eneny alien and the birth
occurs in a place then under occupation by the eneny”.

89. Section 39 of the Constitution further vests persons, inclusive of
children born outside Lesotho, with the right to be citizens of Lesotho,
ei ther because of the parents' citizenship of Lesotho by descent,

naturalization or otherwise. |In situations where the father is a non-nationa
of Lesotho and the nother a national of Lesotho, a child shall have the right
to hold dual citizenship and shall, upon reaching the age of 21, by

affirmation of oath of allegiance and voluntary act, elect to be a citizen of
Lesot ho or sone other country.
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90. M sinterpretation of the law by rel evant authorities has resulted in
sonme children with dual citizenship being denied certain rights. Such

probl ems have ranged from non-issuance of |ocal and international passports to
refusal to issue schol arships on the grounds that the child is not a Lesotho
citizen. This msinterpretation has, however, been renedi ed through
clarification that children falling within section 41 (1) (2) (a) (b) of the
Constitution and section 8 (1) and (2) of the Lesotho Citizenship Order

of 1971 are citizens of Lesotho and have a right to a Lesotho travel document
and the right to earn a schol arship

91. When a single parent applies for a travel docunent for the child, the
requi rements are nore stringent than for a married woman who applies for the
same. In the former case the docunmentary evidence of the chief of the area
fromwhich the womman originates is required by the immgration officials. 1In
the latter case it is the consent of the husband, as a nmarried woman is
considered a minor. |In the case of a single parent, the evidence of a rather
remote and i nappropriate person is required regarding the birth and

accul turation of the child, while with a married woman it is sought from an
appropriate source

C. Freedom of expression

92. Article 13 of the Convention accords a child the right to express his or
her views and obtain information and inpart ideas w thout any frontiers.
Section 14 (1) of the Constitution entitles everyone to freedom of expression
i ncluding freedomto hold opinions, ideas and information, wthout
interference and to freedomto comuni cate ideas, also w thout any
interference. This extends to non-interference with one's correspondence.
Where the | aw makes provision for interference in the interests of defence,
public safety, public order, nmorality and health, such interference shall not
be regarded as a hindrance in the enjoynent of one's freedom

93. The Day of the African Child is normally celebrated in Lesotho in the
constituencies, to commenorate the rights accorded children by the African
Charter on the Rights and Welfare of the African Child. This takes place
despite the fact that Lesotho is not a signatory to the Charter, nor has
Lesotho ratified this Charter

94. In addition to the celebration of the Day of the African Child where
children articulate their freedom of expression through nusic, ganmes and
poetry, children have al so staged a nock parlianment, in front of rea
parliamentarians, during which they expressed nessages of hope concerning the
wel fare of children in Lesotho. The Mnistry of Information and Broadcasting
has al so recently participated in a SADC Summ t, ai nmed at encouragi ng SADC
menber States to adopt policies and programmes that pronote and enhance a
child s right to freedom of expression. During the celebration of the Day of
the African Child cultural events involving children are held. Children dress
up in traditional outfits, sing traditional songs and performtraditiona
dances. The culmnation of the celebration of the Day is a traditional neal
prepared for children
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D. Access to appropriate information

95. Article 17 of the Convention provides that children shall have access to
informati on and material fromvarious sources that provide children with a
cultural and social benefit. The right of the child to receive and observe
por nographic material, as noted by the Inter-mnisterial Committee, needs to
be regulated with the aim of protecting general public norality and the

devel opnent of the child. The broadcasting organi zati ons of SADC that net
from30 June to 2 July 1996, as already nentioned, enphasized the need to
include this concern in children’s programes on both radio and tel evision

96. Since the Broadcasting Commi ssion was forned, attenpts have been made to
i nvolve children nmuch nore in children's programes on radi o and tel evision
Children's issues are also being highlighted nore and nore on Radi o Lesot ho
and Lesotho Tel evision. Mre instructional materials are being aired for
schools on radio. Children's drama and Sunday School often appear on

tel evision. The Broadcasting Commi ssion has al so taken cogni zance of the fact
that children need to be trained to play a bigger part in children's
programmes. It was suggested that the interests of children with specia
needs and juvenile offenders must be represented in the conposition of the
Nat i onal Broadcasting Comm ssion. Children should themsel ves becone nenbers
of the Broadcasting Conm ssion

E. Freedom of thought, conscience and religion

97. Article 14 of the Convention accords children the freedom of thought,
consci ence and religion. The Constitution in section 13 also provides that
everyone shall be entitled to an unhi ndered enjoynent of freedom of

consci ence, including thought and religion. This freedom extends to the
freedomto change one's religion and mani fest, propagate, worship, teach
practise and observe one's religion. Section 13, subsection (2), further
entitles religious comunities in Lesotho to maintain places of education
manage pl aces of education and provide religious instruction. A mnor,
however, shall not, w thout parental consent, attend any place of education
and be required to receive religious instruction or take part in any religious
cerenony, or observe such religion

98. Lesotho is characterized by three main religious denom nati ons:
Angl i can, Lesotho Evangelical and Roman Catholic. Recently Jehovah Wtness
churches and Assenblies of God have been established. The Baha'i Faith and
the Islamic faith also exist. There is also a small proportion of the
popul ati on that practises ani m sm and ancestor worship. The nmgjority of

Basot ho, including children subject to parental guidance, actively participate
in religious activities such as church-going and Sunday School. 1In church
school s children take religious know edge as a subject of instruction
irrespective of their different religious denom nations. This is provided for
in the school curriculumand it does not in any way restrict freedomto enjoy
and practise one's religion. Religious know edge is an exam nabl e subject in
schools where it is taught to children



CRC/ C/ 11/ Add. 20
page 28

F. FEreedom of associ ation

99. The Constitution of Lesotho provides that every person shall be entitled
to freedomto associate freely with other persons for ideological, religious,
political, economc, |abour, social, cultural and simlar purposes wthout any
hi ndrance. Restrictions on the enjoynent of freedom of association can only
be under authority of law, in the interest of defence, public safety, public
order, public nmorality, public health and purposes of protecting the rights
and freedonms of other people. The relevant section specifically provides
that, “nothing contained in or done under the authority of any |aw shall be
hel d to be inconsistent with or in contravention of any law to the extent that
the law in question nmakes provision (a) in the interest of defence, public
safety, public order, public norality or public health; (b) for the purpose of
protection of the rights and freedons of other persons; and (c) for the

pur pose of inmposing restrictions upon public officers”.

100. The Children's Protection Act of 1980 requires that children should be
provided with a licence in order to attend entertai nnent. Organized schoo

and church entertainnment is not subject to this legislative control. The need
to apply for licences was perceived by sone nenbers of the Inter-mnisteria
Committee on Human Rights as an infringement of the child s right to freedom
of association as spelled out in the Constitution. For purposes of parenta
gui dance, the Inter-mnisterial Committee on Human Ri ghts reconmended t hat
since the Children's Protection Act does not specify the types of

entertai nnment that children are not eligible to attend, the | aw shoul d be nade
clearer in this regard.

101. Wiile in detention, juvenile offenders are accorded the freedomto
correspond with the outside world, their famlies and their friends.

G Protection of privacy

102. The right to respect for private and famly life is guaranteed under the
Constitution. The Constitution provides that every person shall be entitled
to respect for his private and famly life and his home. Where interference
with private life is in the interests of defence, public safety, public order,
public norality or public health, such interference shall be permtted by |aw
Interference shall also be permtted for the purpose of protecting the rights
and freedons of other persons.

103. Interference with the enjoyment of the child' s right to privacy occurs
when the child is in conflict with the law or is suspected of having commtted
a crinme. Juvenile offenders are searched to ensure that they do not possess
any unauthorized articles. Were there is suspicion that a juvenile offender
has hi dden unaut horized itenms in the anus, the suspect is often required to
strip naked. The search, which is done as a matter of routine upon reception
at the Juvenile Training Centre, is also intended to protect prison officers
fromthe risk of being attacked by juvenile offenders in possession of
dangerous items. The Inter-ministerial Commttee on Human Ri ghts reconmended
t hat reasonabl e grounds should exist for a body search to be carried out and
humane neasures shoul d be exerci sed when conducti ng such a search
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104. In a normal social setting it is often the girl child who has her
correspondence and privacy interfered with. This attitude is pronmpted by the
fact that the girl child is nore vulnerable to abuse and probl ens of unwanted
pregnancy. The Inter-mnisterial Commttee, however, expressed that in al
fairness the girl child and boy child should both have their correspondence
and privacy interfered with where there is the absolute necessity to do so.

H  Prohibition of torture, inhuman treatnent and the death penalty

105. Article 37 (b) (c) and (d) of the Convention respectively provides that
no child shall be subjected to unlawful arrest, deprivation of |iberty,
torture, cruel and inhuman treatnment and puni shment. Deprivation of |iberty
is a neasure that shall only be used as a last resort and shall be for the
shortest period appropriate. Every child deprived of liberty shall be treated
with humanity and respect for human dignity. Any such child deprived of
liberty shall be separated fromadults while confined, unless it is in the
best interest of the child not to do so. This extends to a child s right to
mai ntain contact with famly menbers through correspondence and visits, except
in special circunstances or cases. Every child deprived of liberty shall have
the right to pronpt access to | egal and other appropriate assistance. The
Constitution of Lesotho of 1993 entitles every person to personal |iberty,
meani ng that no one shall be arrested or detained save as may be authorized by
I aw.

106. Section 8 (1) of the Constitution in respect of inhuman treatnment and
degradi ng puni shnent, provides that, “No person shall be subjected to torture
or to inhuman or degradi ng puni shment or other treatnment”. Subsection (2)
further provides that “nothing contained in or done under the authority of any
| aw shal |l be held to be inconsistent with or in contravention of this section
to the extent that the law in question authorizes the infliction of any
description of punishment that was lawful in Lesotho i mmedi ately before the
comng into operation of this Constitution”. The latter provision is,

however, contrary to human rights as it provides derogation froma
non- der ogabl e ri ght and gi ves scope for the exercise of corporal punishment.

107. In Lesotho juvenile offenders who, according to the Children's
Protection Act, are persons under the age of 18 and in conflict with the |aw,
serve a detention period not exceeding three years. Section 9 (2) of the

Pri sons Procl amati on of 1957 provides that, “A person sentenced to detention
in a juvenile training centre shall be detained for such period, not extending
beyond three years after the date of his sentence.”

108. Deprivation of the child s liberty in the Lesotho crimnal justice
system conti nues unchecked. A few children are being confined at the request
of their parents, due to disobedience in the famly. Sone magi strates agree
to send children to the Juvenile Training Centre for a period the presiding
of ficer or nmagi strate deens fit. These children are referred to as children
in need of care. While technically they are not to be |abelled crimna

of fenders they are treated the same as those awaiting trial and those
sentenced to detention by the courts of law. The Prison Proclamation of 1959
in section 9 (2) stipulates that a child can only be detained for a period not
exceeding three years. In practice juvenile offenders are treated |ike
prisoners, in that they are not offered rehabilitati on progranmes. The
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Juvenile Training Centre in which they are detai ned does not operate as a
training and rehabilitation centre, but mainly as a prison or detention
centre.

109. Children in custody as juvenile offenders cannot be subjected to
solitary confinenent. Corporal punishment under the Lesotho juvenile justice
systemis still inmposed on male juvenile offenders pursuant to section 307,
subsection (1), of the Crimnal Procedure and Evidence Act. This constitutes
torture, inhuman and degrading treatnment. Section 308 of the Crim nal
Procedure and Evi dence Act of 1981 provides for sentences of whipping to be
passed on mal e persons under 21 years. The section provides that, “The Court
before which a nmale person under the age of 21 years is convicted of an

of fence may, in lieu of any other punishment, sentence that person to receive
in private a noderate correction of whipping not exceeding 15 strokes with a
light cane to be adm nistered by such person and in such place as the sentence
may be present thereat.”

110. Section 309 of the same Act prohibits the punishment of femal es by

whi ppi ng. Section 308 of the Crimnal Procedure and Evidence Act of 1981
provides for the admi nistration of the punishment of whipping on a

di scrimnatory basis. Regarding corporal punishnment, the practice of
inflicting corporal punishnent does not conformto article 37 of the
Convention, as it inflicts long-termor permanent physical, enotional and
psychol ogi cal harmon the child. This punishnment also degrades the child and
makes the child | ose self-esteemand dignity as a human person

111. In Lesotho the adm nistration of corporal punishment was traditionally
done using a willow stick which did not | eave any pernmanent marks on the body
of the person being whipped. Since the inportation of a western instrunent

i ke a cane, whipping assuned a different neaning. It was pointed out by one
menber of the Inter-mnisterial Conmttee on Human Ri ghts that corpora

puni shment has actually been overrul ed by courts in countries such as

Zi mbabwe, Nam bia and the Republic of South Africa. Furthernore, the
Committee agreed that since corporal punishnent is prohibited within the
framework of international human rights instrunments Lesotho should adhere to
those standards and repeal the section in the Crimnal Procedure and

Evi dence Act accordingly.

112. The Juvenile Training Centre in Maseru is the only detention facility

that specifically caters for children and it is for nmales only. |In district
prisons there are no separate cells for juvenile offenders. The fenmale prison
al so does not have separate facilities for juveniles. Intermngling of

juvenile offenders with the adult fenmale inmtes is therefore inevitable. As
a result, the chances of conbating the criminalization of young offenders are
very mnimal. Cenerally there is no classification of inmtes due to | ack of
space and bui |l di ngs.

113. The Juvenile Training Centre does not have separate cells for tried and
untried young persons. At present there are about 17 juveniles serving
prison terns and 20 | awmful detainees at the Juvenile Training Centre. Both
categories are treated ali ke and participate in simlar day-to-day activities.
An anonal ous situation al so exists whereby when sentencing a child already
being held for a period on remand in the Juvenile Training Centre, the remand
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period is not considered to be part of the sentence period. |In practice
juvenil es have no privacy by virtue of sleeping in comrunal cells.

114. The detention of children in need of care is unlawful and arbitrary, as
there is no |aw that warrants detention on the basis of being in need of care.

115. In police stations there are separate cells for custody of juvenile

of fenders. However, in practice juvenile offenders are m xed with adult

of fenders in overcrowded police cells under very appalling conditions. This is
often the child' s first point of contact wi th harnful behaviour that can
contami nate and desocialize the child. There are no separate cells or roons
set aside in the courts for children. However, some subordinate courts do sit
as Children's Courts in sone districts. Conformty with the Children's
Protection Act of 1980 has, to a |larger extent, been observed by these courts
when sitting as Children's Courts. This includes hearing cases in camera in
an informal setting, not publishing the proceedings of the case and hearing
the matter in the presence of the parents or guardian of the child. Wen
juvenile offenders are ferried fromthe police stations to the court, they are
escorted in the same vehicles as adults. Even when juvenile offenders are
transported to Maseru fromthe districts, they board the same vehicle as adult
inmates fromthe districts. Lack of adequate financial resources is the mgjor
constraint to providing separate facilities for juveniles.

116. Juveniles in all places of custody are given an opportunity to
comuni cate with their next of kin

V.  FAM LY ENVI RONMENT AND ALTERNATI VE CARE

A. Parental quidance and the child's evolving capacities

117. The State has the obligation to respect the rights and responsibilities
of parents and the extended fam |y in providing guidance to the child. The
comon | aw in Lesotho recognizes the rights, duties and responsibilities of
parents and guardi ans to provi de parental guidance to children. Under comon
| aw, parents are expected to provide for the basic social needs of children
and their welfare. Parents have to provide children with food, shelter
clothing and cater for their education, health and overall social devel opment.
The State should also build schools, hospitals, clinics and provide
recreational facilities such as parks and thus create an environment with
infrastructure that will assist parents to care for their children

118. Section 32, subsection (a), of the Constitution provides that Lesotho
shal | adopt policies designed to ensure that protection and assistance are
given to all children and young persons w thout any discrimnation for reasons
of parentage or other conditions. Section 32, subsection (a), provides for
State intervention where parents are unable to provide for the basic needs of
chi | dren.

B. Parental responsibilities

119. The child has an inherent right to live with his or her parents.
Parents al so have an obligation to care for, maintain and provide for the
social, nental, enotional and personal needs of their children. Parents have



CRC/ C/ 11/ Add. 20
page 32

the responsibility to provide food, shelter, clothing and cater for the
child' s educational needs. Parents have to ensure that their children get
proper counselling for the spiritual, physical and enmptional aspects of life.
It is further the responsibility of parents to pronote open and free

comuni cation between thenselves and children, in order to cater for the
child s welfare

120. Parents have a primary responsibility to seek enpl oynent that
facilitates provision of basic needs for their children. \Where a parent
subjects a child to abuse, neglect or abandonment, a child may be renmpoved from
the parents and State intervention may be provided through foster care,
adoption or guardi anship. This process is normally facilitated through socia
inquiry reports conpiled by social workers and probation officers and pl aced
before a judge to make an appropriate order. The H gh Court renmains the upper
custodi an regarding children's rights and wel fare.

121. Street children, in particular male children, are a growing problemin
Maseru, the capital of Lesotho. Research has not yet been conducted to assess
the magni tude of the problem of street children. However, in sporadic

i nterviews conducted with sone of these children the foll owi ng nmain points
wer e noted:

Most children run away from hone because they are tired of the famly
environnent, or because there is no peace in the famly.

Chil dren sonetimes beconme street children to resist parental control

not because of poverty in the home; some children sinply desire to be on
the streets in order to earn thensel ves cash washing cars, pushing
trollies and pick-pocketing.

In sonme instances a |ack of parental care was the nmain reason

122. NGO representatives suggested that before they can design any programres
addressing the problens of street children, it would be appropriate to conduct
research to identify the root causes of the problem Presently, the
Honemakers Association and the Grl Guides Association are trying to counse
street children and encourage themto develop an interest in the famly as an
el ement of unity. During debates on the report it was further enphasized that
soci ol ogi sts need to be involved and assi st young people to devel op coping
mechani sms in life

C. Separation from parents

123. The Convention provides that children and their parents have a right to
| eave any country and enter their own for purposes of reunion and mai ntenance
of the child-parent relationship. 1In Lesotho this is supported by the
Constitution of Lesotho which accords the right to respect for private and
famly life in section 11 (1) and section 7 (1) which provide for the right to
nove freely throughout Lesotho and the right to enter and | eave Lesotho, and
for imunity from expul sion. The enjoynent of these rights is however
restricted in the interest of public order, safety, public norality or public
health. Free novenent for purposes of reunion and mai ntenance of the
child-parent relationship can only be sustained if both are in possession of a
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valid travel docunent, subject to the consent of the parent or guardian in the
case of a child. The Aliens Control Act No. 19 of 1967 also facilitates the
enjoynent of this right through proper regul ati on of novement through

acqui sition of visas and residence permts.

124. In accordance with the Aliens Control Act of 1967 a child under the age
of 16 cannot get a travel docunent except with the perm ssion of the M nister
In such situations the parent applies for a travel docunment on behalf of the
child (restrictions on wormen applying for travel docunents for their children
are nentioned under Preservation of identity).

D. Recovery of nmintenance for the child

125. In Lesotho, maintenance is governed by customary, comon and statutory
laws. Liability for maintenance varies dependi ng on whether customary, commn
or statutory law is applied. There is, however, a direct conflict between
conmon, statute and customary |aws, with each systeminposing different
duties. Under common |aw, the father's duty of support extends to his
illegitimate children, while under customary law the liability for
illegitimate children rests with the mother's famly. The father of an
illegitimate child is only obliged to pay danages to the nother's famly for
seduction, paynment of which is a herd of cattle not exceeding six. The duty
of support under comon law is nmutual. The children are entitled to be

mai ntai ned until they reach majority or are econom cally self-supporting.

126. The Deserted Wves and Children’s Proclamati on No. 690 of 1959 makes
provision for both civil and crim nal proceedings where there is failure to
mai ntain the child. Section 5, subsection (2), of the Proclamation provides
that “if a person legally liable to maintain a child repeatedly assaults or
cruelly treats the child, or is a habitual drunkard and therefore fails and
refuses to supply the child with food, clothing, |odging or nedical aid when
able to do so and as a result the child is living apart from such person, such
child shall be deemed to have been deserted”. Under section 6 of the

Procl amation a claimfor maintenance can be | odged through summons, requiring
the defendant to show cause why he should not pay mai ntenance for the support
and welfare of the child. This conplaint is normally made through the office
of the Clerk of Court or the Legal Aid Counsel. The summpns are then served
upon the defendant personally by the Messenger of Court, or by neans that wll
reach the defendant. Once service of process is done, an inquiry is nmade
regardi ng whether the person liable to maintain is able to do so. The court
may grant judgenent in favour of the plaintiff or conplainant and issue an
order directing the defendant to pay at such intervals, in such manner and to
such person as the court may think fit, a reasonable sum or all owance as

mai nt enance.

127. Legislation exists obliging countries within the region, especially the
Republic of South Africa, to observe the enforcement of mmintenance orders

energing fromcountries |ike Lesotho. |In practice difficulties exist in that
mai nt enance remttances are sonetines not forthcom ng, or upon receipt by an
authority designated by the court they are used illegally and wi t hout
authority by such authorities. 1In addition, maintenance orders are

transmitted to the relevant authorities in South Africa and such orders get
enforced by empl oyers of those nmen who have tried to vani sh, escaping their
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obligation to maintain. In cases where nai ntenance orders seemnot to be
enforced wonmen (usually nothers) often travel to the place of residence of the
debtor to recover maintenance personally. In cases where maintenance is to be

recovered froma government enpl oyee, although the |aw provides that a
governnment order on the salary may be made (called a garni shee order), there
is great reluctance on the part of CGovernnment to effect such orders. (See
case of Makhahliso Ts'ilo v. Thabo Ts'ilo, annex.)

128. Maintenance for children in nost divorce cases is determ ned
uncontested, in that the parties always settle the matter by Deed of
Settlenment. |In the case of Manthabi seng Masuoane v. Letsatsi Masuoane

ClV/T/ 448/ 89 involving divorce proceedings by a Deed of Settlenent the parties
agreed that since custody of the mnor child was awarded to the plaintiff, the
defendant (the father in this particular case) be obliged to provi de nom na
mai nt enance of ML. 00 per nonth, but the defendant was free to increase

mai nt enance as he wished. Simlarly, in the case of Mbhau Monoko v. Makhotso
Monoko CIV/ T/649/87, through a Deed of Settlenent and by agreenment the custody
of the minor child was awarded to the defendant (the nmother in the particul ar
case) and nom nal mai ntenance of MLO. 00 per nonth was granted, subject to
future review. Masechaba Mfoka v. Miloa Mfoka ClV/T/663/92 is yet another
exanpl e of a Deed of Settlenent agreed on 25 May 1996. |In this case, in which
custody of the minor children was granted to the plaintiff, the defendant was
ordered to pay nom nal mai ntenance of ML.00 per nonth, paynment of which would
be adjusted fromnonth to nonth depending on the financial neans of the
defendant at a given time. |n Mankopane Baile Mkone v. Joel Letele Mkone
ClV/T/418/92, in a judgenent delivered by Justice J.L. Kheola on 28 February
1995, the defendant was awarded the custody of three children, one of whom was
over 21 years of age. The plaintiff (J.L. Mdkone) was ordered to nmintain
each mnor child at the rate of M200.00 per nonth, bringing the tota

mai nt enance to Ms00. 00 per month for the three children

129. The Deserted Wves and Children’s Proclamati on al so enpowers the court
to vary a mai ntenance order upon proof that the neans of the defendant have
altered since the maki ng of the original order, or any subsequent order
varying it for a good cause. The court is also enpowered to di scharge such
order or any variation thereof. A court order to pay nom nal maintenance of
ML. 00 per nmonth serves the purpose of ensuring that maintenance is ultimtely
paid. Despite the |legislative and common | aw provi si ons on mai nt enance,
however, children are still faced with difficulties regarding enforcenment of
mai nt enance orders in their favour. Delays exist in issuing the sunmons,
while the father's whereabouts are being traced. The mgratory |abour system
general mobility of people and poor service of court process are all factors
that hi nder enforcenent of maintenance orders.

E. Children deprived of a fanmily environnment

130. Article 20 of the Convention stipulates that the State is obliged to
provi de special protection for a child deprived of a fam |y environnment and to
ensure that appropriate alternative famly care or institutional placenent is
avail able in such cases. In providing alternative famly care for children
deprived of a famly environnent, the primary consideration should be the best
interests of the child. During debates it was pointed out that in countries
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such as the United States of America, cases exi sted where children have been
separated fromtheir biological parents in preference for foster parents.

F. Adoption and periodic review of placenent

131. Article 21 of the Convention states that where State parties recognize
or permt a system of adoption, that system shall ensure that the best
interests of the child are the paranmount consideration. Any such adoptions
shall only be authorized by competent authorities. The adoption in such

ci rcunmst ances shall be processed only in accordance with applicable |aw and
procedures. In accordance with subsection (b) of article 21, inter-country
adoptions may only be considered as an alternative neans for a child' s care
where a child cannot be cared for in the child s country of origin

132. Safeguards through concluding bilateral and nmultil ateral agreenents
shall ensure that the placenent of the child in another country is carried out
by conpetent authorities. Any separation advocated has to be in the best
interests of the child. Adoption in Lesotho applies where a child is in need
of care. Statutorily, the Adoption of Children Proclamation No. 62 of 1952
provides a legal criterion for the adoption of children. Section 2 (1) of the
Procl amation spells out the categories of persons who are eligible to adopt a
child. These are a husband and his wife jointly; a w dower, w dow, unmarried
or divorced person; a married person who is separated fromhis or her spouse
by judicial decree.

133. The age of the adoptive parents and adopted child have been stipul ated
in section 2 (2) of the Proclanmation. The adoptive parents nust be at | east
25 years older than the child to be adopted, in order to be eligible. The
Procl amation further provides that a child of 16 years or nore shall not be
adopted, irrespective of whether or not the adoption is processed jointly or
not. Flexibility only applies where the child to be adopted is a relation or
of fspring of one of the adoptive parents. For exanple, where a child is born
to one of the spouses in a marriage, the couple my w sh to adopt the child
jointly.

134. The Adoption of Children Proclamation also nmakes provision for other

| egi sl ati ve and procedural requirenents that should be adhered to when
processi ng an adoption application. The adoptive parents or parent shal

| odge an application in the court of the district in which the adoptive
parents or parent reside. The adoptive parent(s) must wite an application
letter indicating the reasons why such adoption is sought. |In considering
adoption applications the Social Wl fare Departnent has the authority to give
preference to couples who have no children of their own and have been proved
to be nedically unable to have children of their own. This is to safeguard
chil dren agai nst possible discrimnation if they are adopted into a famly
that already has children. Before the court can grant an adoption order, the
court has to be satisfied that the applicant(s) is/are qualified to adopt the
child.

135. Section 3 of the Adoption Proclamation requires that the adoptive
parents must be of good repute. This requirenent entails that the adoptive
parents must be fit and proper persons to be entrusted with the custody of the
child. They must possess adequate neans to maintain and educate the child and
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must serve the interests and welfare of the child. |In determ ning whether or
not an adoption should be granted, the best interests of the child is the

par amount consi deration. The adoptive parents also have to prove that they
will be in a position to provide for the physical, enotional and social needs
of the child, that they are in a position to provide the child w th adequate
good clothing, a safe and confortable place in which to live and sl eep, and
with love and a feeling of being wanted and accepted.

136. Once there is proof beyond reasonable doubt that the adoptive parents
can provide for the child, an application is made to the High Court with
soci al background reports on the child and the adoptive parents. After the
granting of an Adoption Order by the Hi gh Court, the Department of Socia

Wel fare has to nmonitor the welfare of the child in the adoptive home through
regul ar home visits. A report is sent to the H gh Court every two years,

until the child is above 18 years of age. An adoption application can only be
| odged with the High Court where consent to the adoption has been granted by
both parents of the child, or a single parent, where the child is born of such
a parent.

137. In situations where the i medi ate parents of the child are dead, the |aw
requires that the guardian of the child nust give the requisite consent. |If
the child is 10 years of age or over, the child s consent nay be materi al
Consent given to an adoption nust be in witing. The consent given shall also
set out the nanes of the adoptive parents. |In accordance with section 5 (1),
the I egal effect of an Adoption Order shall be to confer the surnanme of the
adoptive parents on the adopted child. This is done to give the child an
identity. The Departnent of Social Welfare normally assists in the handling
of adoption applications and al so provi des counselling services to parents who
are giving their children up for adoption. This is mainly to help alleviate
the stress that goes with such a decision

138. In practice foster care placenent always precedes adoption. Foster care
is normally for a two-year period. The foster-care period can be renewed for
a further two years. Foster-care placenent is normally done through the

courts. It is only after two years of foster-care placenent that an adoption
application is processed through the High Court, if the foster parents so
wish. Ininter-State foster placenents social workers of the host country

normal Iy make home visits to followup on the child. Social workers normally
make reports on the environmental conditions in which the child lives. The
reports are subsequently comuni cated to the social workers of the country
fromwhich the child originates. So far, the Departnment of Social Welfare has
not had any di sappointing reports on inter-State foster placenents.

139. The Adoption Proclamation still constitutes a major constraint to the
granting of adoptions. The law as it stands only all ows Europeans to adopt.
The only option for Africans to adopt exists in customary |law. The Law Reform
Conmi ssi on established by the Law Reform Act of 1993 will hopefully redress
such legal restrictions through proper anmendnments. Section 9 of the
Children's Protection Act, which is closely linked to the Adoption

Procl amation, needs to be harnonized with that legislation. |In practice,

t hough, despite the Iimtations enbedded in the law, Africans, in this context
Basot ho peopl e, do adopt under the Proclamation.
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140. The principle of | aw governi ng adoption was cl early expounded in the
1983 case involving the adoption application of Remaketse Meriam Mochochoko.
In that case, a subordinate court consented and authorized the renoval from
Lesotho of the adopted child Remeketse by the adoptive parent who origi nated
fromthe United States of Anerica. |n quashing and rescinding the Adoption
Order the High Court specified that before an adoption is made, the nagistrate
shoul d take additional evidence on oath as contenplated in section 3 (5) of

t he Adoption Proclamation. The Court went further to indicate that adoption
must serve the interests and welfare of the child. Before it would authorize
the renoval of a child to a foreign country on a permanent basis, it nust be
satisfied that the Government of the country concerned was prepared to admt
the child. The Court had a responsibility to all children under its
jurisdiction, as it was the upper guardian of all mnors. It could not permt
the life of a child to be changed w thout due and proper inquiry. The |law as
it stands must have regard to the welfare of the child.

141. Conpleted and inconplete applications for foster care between the years
1992 and 1997 by Africans and Europeans w thin Lesotho have been as foll ows:

Table 1

Conpl eted and inconplete applications for foster care between 1992
and 1997 by Africans and Europeans within Lesotho

Race Year Conpl et ed I nconpl ete Tot al
cases cases*
Africans 1997 7 0 7
1996 7 0 7
1995 4 3 7
1994 2 7 9
1993 4 1 5
1992 3 - 3
Eur opeans 1997 - - -
1996 - - -
1995 - 2 2
1994 2 - 2
1993 2 1 3
1992 - - 0
31 14 45

* Inconpl ete cases are a result of inconplete applications. Foster-care
applications may be inconplete because supporting docunents |ike the birth
certificate of the child are not avail abl e.
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G Illicit transfer and non-return

142. In accordance with article 11 of the Convention, the State has an
obligation to prevent and renedy the kidnapping or retention of children
abroad by a parent or a third party. Lesotho has not entered into any

bil ateral agreenents to conbat illicit transfer abroad. Wthin the genera
context of extradition treaties that Lesotho has entered into with severa
countries, persons who engage in the illicit transfer and non-return of

children commit a crine and are in violation of the | aw

143. Lesotho is not a party to the International Convention for the
Suppression of the Traffic of Wonen and Children of 1921, as anmended. The
Inter-mnisterial Commttee on Human Ri ghts recomrended, however, that a
positive neasure be undertaken by Lesotho to beconme a party to this
Conventi on.

H Protection from abuse and negl ect

144, Articles 19 and 39 of the Convention provide that the State shal

protect the child from abuse, neglect and all forms of maltreatnent. \Where
child abuse and negl ect exist, appropriate social programres for the
preventi on of abuse and treatnent of victins, including reintegration, should
be established. Physical neglect occurs when a child's health or safety is
endanger ed because of |ack of adequate food, clothing, shelter and
supervision. This type of neglect retards the physical growmh of children and
leads to malnutrition. Several children are also found abandoned every year
in Lesotho. For children who are abandoned, the Departnent of Social Welfare
works with Lesotho Save the Children, which serves as a place of safety for
negl ected and abandoned children. The refuge is normally on a tenporary basis
while the social workers consider a child' s case. For orphaned children, the
Department of Social Welfare places children in the Save Qur Soul s (SOS)
children's village and Mants' ase Orphanage. O phans are customarily taken
care of by the extended famly. Between 1996 and 1997, 42 children were
admtted to the SOS village through the Mnistry of Health and Soci al Welfare.
The children are normally placed there for care and safety. The Governnent
itself does not have its own orphanage. Sone assi stance to neglected and
abandoned children fromthe Departnent of Social Wl fare cones in the form of
food packages, clothing, blankets and an all owance to children found eligible
for such services. 1n 1995, a service was started whereby school fees
(primary, high school and tertiary level) were provided for sonme 500 schoo
chi | dren.

145. Reported cases of child abuse and child neglect between the years
1992-1997 in the district of Maseru are indicated bel ow.
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Reported cases of child abuse between 1992-1997 in Maseru district

Year Form of Abuse No. of cases

1992 Negl ect 8
Physi cal, enotional and psychol ogi ca
Abandoned child
Sexual

1993 Negl ect 14
Physi cal, enotional and psychol ogi ca
Abandoned chil dren
Sexual
Child in need of care

1994 Negl ect 15
Physi cal , enotional and psychol ogi ca
Abandoned child
Sexual

1995 Negl ect 26
Physi cal and psychol ogi ca
Abandoned

1996 Negl ect 26
Physi cal and psychol ogi ca
Abandoned

1997 Negl ect 19
Physi cal and psychol ogi ca
Abandoned child
Pr egnancy

146. Since the Departnment of Social Welfare is centralized in Maseru, this

means that only

nine districts do not get
machi nery for such purposes is non-existent.

cases in Maseru get reported

Soci al

Cases in the other
reported as the institutiona
wor kers have recently

and adm nistrative
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been deployed to the districts to nonitor children's welfare. The ngjor
reasons for abuse were related to donestic viol ence whereby male or ol der
menbers of the fam |y abused ot her nenbers.

VI. BASI C HEALTH AND VELFARE

A. Children with disabilities

147. Section 33 of the Lesotho Constitution provides that with a viewto
ensuring the rehabilitation, training and social resettlement of disabled
persons, Lesotho shall adopt policies designed to provide for training
facilities, including specialized public and private institutions for such
persons. Policies shall also be adopted which aim at placing disabled persons
i n empl oynent and encourage enployers to admt disabled persons to enpl oynment.
Besi des the constitutional provision there is no specific |egislation
guaranteeing the rights of disabled persons. The Departnent of Social Welfare
is presently working on disabled persons legislation with the Lesotho Nationa
Federati on of Organizations of the Disabled (LNFOD).

148. Government has declared its policy on disabled children through the
Department of Social Welfare. The policy ains are:

To reduce the dependency of disabled children on others, in order to
make the best use of their skills;
To pronote self-reliance;

To provide rehabilitation services for disabled persons with specia
needs;

To expand skills training services for a | arge nunber of disabled
per sons;

To establish a revolving fund that assists disabled persons to start
sel f - enpl oyed projects;

To achieve the integration of disabled persons into education, training
and enpl oynment programmes al ongsi de non-di sabl ed persons;

To pronote public education concerning the rights of persons with
disabilities.

149. The Department of Social Welfare, through its Rehabilitation Unit,

assi sts disabl ed persons of working age to acquire work skills, attitudes and
habits that will enable themto produce and respond to service needs and

| abour market trends in their respective areas. Disabled persons are provided
wi th hel p and gui dance on social problens which may interfere with their
rehabilitation and eventual reintegration. Efforts are also nade to build up
the person's self-confidence and notivation. Disabled persons are provided

wi th nedical, psycho-social and vocational assessnments suitable for different
ki nds of training and work. Disabled persons are helped to function within an
i ntegrated system of rehabilitation service. Delivery of this service nmakes

t he best use of relevant resources for the identification of rehabilitation
needs, training, placenment and supervision of each disabl ed person
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150. The Social Welfare Rehabilitation Unit also operates a revolving |oan
fund schene for disabled persons. The schene ains at hel pi ng di sabl ed persons
to start nodest self-enpl oynent businesses. This schene has been found usefu
as it contributes to personal and famly incone and to the national economny.

151. The Rehabilitation Unit further assists disabled persons with equipment.
This is done on “nost needy and destitute disabled persons” basis.
Wheel chairs, crutches, calliper splints and nany other itenms are provided.

152. Aside fromwhat the Departnent of Social Welfare does for disabled
persons of working age, there are welfare organi zati ons that also provide
services for disabled persons. Institutions include St. Angela hone for the
di sabl ed, Mrapeli home for disabled girls, St. Paul's School for the deaf,

H okonel a Bana and the Lesotho Association of Mentally Handi capped Children
These wel fare organi zati ons provide acconmopdati on for disabled rural-based
children who are not able to reach their community schools. Sonme of these
organi zati ons provide school fees to children whose parents are not able to
pay fees. Al programe efforts for disabled children need to be strengthened
wi th financial resources.

153. The Special Education Unit of the Mnistry of Education also nonitors an
i ntegrated education programme for the disabled. The programe ains at
integrating children with disabilities into ordinary schools, raising

awar eness regardi ng di sabled children's right to education and training
teachers to work with children with different disabilities. In order to
realize these ains teacher-training materials have been produced: assessnent
bookl ets and syl |l abi on hearing inpairnment, visual inpairnent, physica

handi caps and nental retardation. The Unit also intends to produce a
parent-trai ning manual to enable parents of children with special needs to
deal openly with their children's disabilities.

154. The Special Education Unit also identifies and assesses children who are
suspected of being in need of care. |Individual programres are then devised to
suit their needs. Sonme children are referred to specialized service providers
(see below). The Unit further monitors and supervises regul ar school s that

al ready integrate children with disabilities and special needs.

155. The Resource Centre for the Blind, in Maseru, has approxi mately

30 children who spend up to three years learning Braille prior to fully being
integrated into adjacent primary schools. There are four qualified teachers
for the blind to assist in undertaking this programre.

156. Rehabilitation services available through the Mnistry of Health for
physi cal |y di sabl ed people, including children, are orthopaedic surgery,
physi ot herapy and the fitting of appliances. There is no occupational therapy
departnment that caters for all kinds of disabilities.

157. The Ear, Nose, Throat and Ophthal mi ¢ Departnments in the Mnistry of
Health are able to prevent and reduce hearing and visual inpairnents. A
qual i fied speech therapist also offers rehabilitation in the form of speech
t herapy, audi ol ogical assessment and the fitting of hearing aids. However,
the Lesotho National League for Visually Inpaired Persons offers mobility
training, as this is not offered through the hospital
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158. Children with disability, especially those with nmental disability, are
said to experience discrimnation in sonme institutions. There are sone
institutions that advertise in their brochures that they admt all children
irrespective of disability, but when children with disabilities seek admi ssion
they are refused entry. Teachers say |lack of special training skills is one
reason for this. Schools not catering for children with special needs tend to
feel that they would do nore harm than good to disabled children if they
admtted them On this issue, the Inter-mnisterial Commttee on Human Ri ghts
recommended that the State should assume nore responsibility for providing
education and care for children with special needs. Appropriate facilities
need to be put in place, as these are presently | acking.

159. Non-governnental organi zations have al so been instrunmental in assisting
di sabled children to live fully integrated lives in society. Three

comuni ty-based rehabilitation centres have been established. These have been
successful at raising awareness through training on disability issues,

i dentifying disabled children and advi sing parents on sinple rehabilitation

t echni ques.

160. In all governnent regional hospitals, including private hospitals under
the Christian Health Association of Lesotho (CHAL), physiotherapy assistants
who have received informal in-service training undertake rehabilitative work
for the disabled. Sone hospitals such as Paray have orthopaedi c workshops
whi ch nake sinple but effective equi pment. However, due to | ack of adequate
facilities disabled children still have to be referred to the central hospita
for nore sophisticated equi pment.

161. In Lesotho, there is an active organi zati on of disabled people that has
devel oped over the last five years. The Lesotho National Federation of

Organi zations of the Disabled (LNFOD) is an unbrella body for disabled people.
Thi s Federation has organi zed successful workshops geared towards hel ping

di sabl ed peopl e gain confidence and new skills. LNFOD ains at addressing
probl ems di sabl ed persons experience regarding transport and nobility, access
to public buildings and enpl oyment, as di sabl ed people currently have very
limted access to enpl oynment opportunities.

162. A concern was rai sed that nost existing public buildings do not have
facilities that acconmpdate the needs of people with disabilities. 1In |ight
of the deliberations of the fiftieth session of the United Nations Genera
Assenbly in the Third Conmittee, under the item on social devel opnent, it was
recommended that |egislation pronoting and protecting the rights of children
with disabilities must be put in place including the placement of facilities
that make |ife easier for persons with disabilities. In this regard, it was
noted that the Departnent of Social Wl fare was already in the process of
drafting | egislation based on the United Nations Standard Rul es on the
Equal i zation of Opportunities for Persons with disabilities. Wile the effort
of drafting legislation to protect children with disabilities was

acknow edged, the real problem of inplenentation was al so foreseen. A mgjor
constraint in inmplementing socially oriented legislation is the |ack of

fi nanci al resources.

163. It was enphasi zed that children, with or without disabilities, should
have equal opportunities and equal access to education, recreation, religion
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and all other rights. Supportive special facilities must be put in place to
maxi m ze access to equal opportunities by children with disabilities.

164. In Lesotho it is cultural practice to hide children with disabilities.
Consequently, even estimated statistics on disabled children are not

avail able. A countryw de conprehensive survey was reconmended as a tool that
woul d ascertain the real nmagnitude of the problem It was noted that

avail abl e statistics are not very conprehensive. An association of

approxi mately 200 parents who have children with disabilities has been
pressurising Governnent to find the real nunber of disabled children in
Lesotho. It was reconmmended that Governnent should at |east build one form
institution for children with disabilities, which should be very well

equi pped. Further, the Inter-mnisterial Comm ttee enphasized that such
formal institution should not renmove children fromthe home environnment,
except in situations where the child is either abandoned or orphaned.

B. Health and health services

165. The child has a right to the highest standard of health and nedi cal care
(art. 24). Institutionally, health progranmres for the survival and

devel opnent of the child exist between the Governnent of Lesotho and
cooperating partners such as the United Nations Children's Fund (UNI CEF), the
Worl d Heal th Organi zati on (WHO), the United Nations Popul ati on Fund ( UNFPA)
and others. These programmes are aimed at achieving the goals of the Wrld
Summit for Children and the World Decl aration on the Survival, Protection and
Devel opnent of Children. Programres supporting and pronoting the survival and
devel opnent of the child are nostly inplenented by the Mnistry of Health.
These incl ude:

1. Expanded programme on imruni zation (EPI)

166. The expanded programe on i muni zation ains to provide universa

vacci nation to all children. Vaccines are also provided to practising nedica
doctors so that they can adm nister and supply these to children w thout

i ncurring any expenses. This is a pronotional strategy aimed at achieving
hi gh coverage of the EPlI programme and use of antigens.

167. Information on EPI shows that the coverage for fully immunized children
has inproved significantly, with coverage from 67 per cent in 1990 to 71 per
cent in 1993. Antigen coverage rate has also remained high. There has been a
decline in reported cases of neasles.

168. Hi gher coverage rates of the EPlI programe have not been achieved mainly
due to managenment constraints and other related problenms. Reasons for

non-i mruni zati on include inaccessibility of health facilities, |ack of
finances to pay for imrunization, fear of child reactions to inmunization
vacci nes being out of stock, shortage of staff at clinics and vacci nes being
adm ni stered at wong intervals.

169. In order to inprove coverage specific campai gns are being enbarked upon

Advocacy for child imunization
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Intensified training of those involved in inmunization activities;
Mobi | e vacci nati on canpai gns covering high-risk catchment areas;

Repl aci ng ol d vehicles with new ones, in order to facilitate supervision
and followup of the EPI disease surveillance.

2. Acute respiratory infection (ARl)

170. The ARl programe ainms at inmproving case managenent. Hospitals are now
provi ded wi th hospital oxygen concentrator machines to sel ect oxygen fromthe
at nosphere when treating children

3. Control of diarrhoeal diseases(CDD)

171. The CDD programe ainms at preventing and controlling dehydration in
children caused by diarrhoea. This programme is mainly adm nistered for the
under-fives. Measures to control CDD are in progress. These include training
of conmunity health workers on inproved managenent of diarrhoea and
distribution of oral rehydration salts (ORS). Oral rehydration treatnment
(ORT) corners are also being established to enable nothers to adm nister ORS
in the hone, for control and managenent of the disease. Links between

di arrhoeal diseases and child nutrition are being nmade. A decline in weight
m ght be attributable to a bad feedi ng programre, which then |eads to

di arrhoea. \When dehydration takes place a facility is i mredi ately suggested
by health personnel for treatment of the child.

172. Effective detection and nonitoring of diarrhoeal diseases require that
training on CDD be intensified for health workers. The CDD progranme al so
needs i nproved transport facilities to conduct regul ar supervisory visits to
health facilities and to maxi m ze establishment of ORT corners, as there is
limted know edge on treatnment and control of diarrhoeal disease.

173. Children from a Maseru-based centre for underprivileged children were
admtted to hospital in July 1996 with diarrhoea-related ail nents. After

recei ving nedical treatnent the children were sent back to the sane place and
a recurrence of the disease took place. The Covernnent is taking very serious
steps to address this problem The Inter-mnisterial Conmittee on

Human Ri ghts reconmended that m ni num standards and gui del i nes shoul d be
adopted in respect of places that take care of children. The Mnistry of

Heal th has to enforce and ensure the maintenance of health standards in such
pl aces of chil dcare.

4, |odine deficiency disorders (IDD)

174. The IDD nutrition programe focuses on the prevention of iodine
deficiency through the distribution of iodine tablets. The distribution of
iodine tablets is a short-term measure and the main long-termstrategy is to
bring iodized salt onto the market. In order to realize this long-term
strategy it is essential to enact |egislation against the distribution of
non-i odi zed salt. The Mnistry of Trade and Industry is to nonitor adherence
to iodized salt legislation in cooperation with other concerned parties.
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5. Maternal and child health and fam |y pl anni ng prodranmme

175. The maternal and child health (MCH) and fam |y planning progranmes aim
at pronoting child survival by providing care facilities for the nother during
pregnancy and facilitating proper spacing and planning of a famly through the
use of fam |y planning nmethods. The MCH programre encourages all pregnant
woren to attend ante-and post-natal clinics and have all births supervised by
trai ned health personnel. Wonen are also encouraged to have all high-risk
pregnanci es followed and to deliver at health facilities.

6. AIDS control programe

176. The AIDS control progranme is another programme that focuses on

awar eness-rai sing and establishing routine testing. NGOs have al so been
particularly active in this area. CARE International, the Catholic
Secretariat, the Christian Council of Lesotho; the Red Cross, Lesotho Planned
Par ent hood Associ ation and CHAL are all active in A DS prevention and
education. CHAL also provides H V/AIDS rapid test kits to private and
government hospitals. These organizations have joined together to forma
conmittee known as Lesotho Network of AIDS Service O ganizations (LENASO).

7. Nutrition

177. The nutrition and household food security programe, through a

mul ti sectoral national initiative, ains at enhancing food security and
monitoring the growh rate in children. The Lesotho Breastfeeding Pronotion
Net wor k has al so enbarked on advocacy regardi ng breastfeedi ng exclusively for
the first four to six nonths of a child' s life. A full-cycle breastfeeding
programe i s, however, encouraged for a mninmumof two years.

178. Despite interventions nade, the infant nortality rate is estimted

at 82/100 and the child nortality rate at 55-60/100. These figures do remain
relatively high, despite the interventions that are currently undertaken

Di arrhoea, acute respiratory infection and malnutrition also remain the main
causes of infant and child nortality.

C. Social security and child care services and facilities

179. Articles 26 and 18 (3) of the Convention provide that the child has the
right to benefit from social security, including social insurance. Children
of working parents in addition have the right to benefit fromchil dcare
services and facilities.

180. The Departnment of Social Welfare provides public assistance to all needy
and destitute persons, including children. The assistance cones in the form
of food packages, clothing, blankets and an all owance to persons and chil dren
found eligible for assistance. School fees are provided to children whose
famlies are not able to send themto school. These services started in
January 1995.

181. In view of the increase of the H V/ AIDS virus, an increase of orphans
was anticipated. Consequently, it was felt that there was a need to have in
pl ace a social insurance system The Departnent of Labour asked the
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I nternational Labour Organization for assistance to inplenent a socia
security schenme. The Labour Conm ssioner was to have attended a workshop in
Turin, Italy, in pursuance of the request. 1In this respect, internationa
assi stance was said to be vital

182. A representative of the Bureau of Statistics stated that the Departnent
of Social Welfare had sought information fromthe Bureau regarding statistics
on elderly people who are not in any form of pension schene. However, the age
limt was not indicated. This facility, though not directly intended to
benefit children, would have an indirect inpact which would enable the
real |l ocation of resources by those famlies directly taking care of their
elderly fromthe elderly to the children

D. Standard of living

183. Every child has the right to a standard of |iving adequate for his or
her physical, nmental, spiritual, noral and social devel opnent. Parents in
this respect have the primary responsibility to ensure that the child has an
adequate standard of living. State responsibility can include fostering
conditions that create enploynment opportunities and self-reliance projects for
parents to be able to attain a satisfactory standard of living that enabl es
themto provide for children. Through the Mnistry of Agriculture,
initiatives have started through the Household Food Security Progranme to
upgradi ng the standard of living. UNCEF is also supporting this initiative.
Home gardens are being encouraged for the planting of vegetables and fruits on
pl ots adjacent to the honmestead. Seeds, fencing and other inputs have been
provi ded to a nunmber of comrunal and home gardens.

184. The Mnistry of Agriculture collaborates with other mnistries, such as
Health, on nutrition-related issues. Children experiencing food insecurity
are identified. Sometimes food distribution patterns affect the accessibility
of food for children. This task is not only carried out by the Mnistries of
Agriculture and Health but also Hone Affairs, and NGOs interested in child

i ssues al so participate. The nutrition progranme has not been able to collect
reliable data due to high staff turnover within this section. Therefore, it
is difficult to say in certain terns what inpact household food security and
the pattern of food distribution have had on chil dren

185. Nutrition programres sponsored by the Government are conpl enented by
NGOs such as World Vision and Devel opnent for Peace Education. The

GTZ - Matelile project in Mafeteng is sponsored by the German Gover nnent and
has a conponent that concentrates on the welfare and well-being of children
including child nutrition. The Roman Catholic Church is also doing a | ot of
work in relation to children.

186. Suppl ementary food distribution has been used to inmprove child nutrition
fromtime to time. However, it has been discovered that often food intended
for children is eaten by adults in the famly, in particular the father
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VII. EDUCATION AND I TS Al M5

187. Section 28 of the 1993 Constitution of Lesotho states that education in
Lesotho ai ms at devel opi ng human capacity to attain sound econoni c devel opnent
and that education shall be available to all. Governnent policy intends to
ensure that:

(a) Education is directed to the full devel opment of the human
personal ity and a sense of dignity and strengthening of respect for human
rights and freedom

(b) Primary education is free and conmpul sory for all; measures are
taken to encourage regul ar attendance at schools and the State should find
ways to subsidize needy chil dren

(c) Secondary education, including technical and vocational education
is made generally avail able and accessible to all by every appropriate neans,
and in particular by the progressive introduction of free education

(d) Hi gher education is made equally accessible to all on the basis
of capacity, by every appropriate nmeans, in particular by the progressive
i ntroduction of free education, and attenpts should be nmade to reduce the
nunber of drop-outs;

(e) Education of the child is directed to the devel opnent of
personality, talents, nmental and physical fitness. It is to include early
chi | dhood (ages 0-2 and 2-5). Facilities and opportunities are to be provided
to achi eve the above;

() School s for children are slowy being established in villages and
are managed by professionals;

(9) In recognition of working nothers as primary caretakers, it is
proposed that maternity | eave should be increased from 30 days to 90 days.
Mot hers shoul d be fully paid by the Governnent or the enployee. The
Gover nment shoul d al so provide a social security schene from which the
not hers can draw i ncone during their |eave days;

(h) Culture is a conponent of education. Cultural activities like
circuntision are not to be a hindrance to a child's right to education. It
i s proposed that proper nedication be adm nistered at circunctision schools.
Chil dren should be allowed to decide at 21 years of age whether or not they
want to be circunctised

(i) Every child is provided with opportunities and facilities that
enable himor her to devel op physically, nentally, norally, spiritually and
socially in a healthy manner and in conditions of freedom and dignity;

(j) A child who is physically and nentally handi capped shall be given
the special treatnment, education and care required by his or her condition and
which is in the child' s best interests;
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(k) Education ainms at being free in order to accommpdate street
children. Parents give their children noral training and gui dance on virtues
they need for their future |ives;

(1) There is a working rel ationship between the CGovernnent and the
Churches. Causes of conflict have to be solved so that children can be
admtted to schools w thout discrimnation

(m Fundanment al education is encouraged for those persons who have not
received or conpleted their primary education. This involves non-fornma
education and devel opnment educati on

188. In Lesotho, in practice, it is the duty of the parent(s) of a

school -going child to ensure that the child receives full-tinme education
suitable to his or her age, ability and aptitude. The education system
requires that every person who is concerned with the education of a child
shall ensure that a child is protected from practices that may foster racia
or other forms of discrimnation or prejudice. |Instead, conditions which
foster tolerance, friendship and brotherhood anong chil dren should be

pr onot ed

189. The school -pupil population is increasing at a rate that the present
school facilities cannot accommdate. As a result, schools or classroons have
mushr ooned even next to |iquor sheds, where the spiritual and noral well-Dbeing
of the children is affected.

190. The Education Act of 1995 outlines the proper managenent of schools at
primary, secondary and tertiary levels. However, the Act has caused some
conflict between the Government and the Roman Catholic Church, which feels the
Government is usurping its authority in the managenent of m ssion schools.

A. Early chil dhood devel opnent ( ECD)

191. The ECD programe in Lesotho is considered an inportant sector aimed at
achieving the early devel opment and education of children. Its enphasis is on
care, stimulation, good health and proper nutrition for the under-fives. The
average ECD school conprises around 30 children. Approximately 13 per cent

of the 2- to 5-year-old population is in sone formof day-care centre.

The children aged 0-2 of working parents are excluded fromthe ECD programre.
Lesot ho does not yet have facilities for day care. Good quality pre-schools
hel p pick up potential learning difficulties and problens early, help prepare
children for primary school and ensure that children are adequately nourished
and cared for. \Wile the ECD programe has notched up achi evenents in terns
of enrolnment, care, stimulation, good health and proper nutrition of the
under-fives, sone problens have been noted to exist. Since these pre-schoo
day-care centres have never been fully evaluated, the problens facing them are
drawn fromthe inpressions of the staff of the Early Chil dhood Devel opnent

Unit in the Mnistry of Education and the Lesotho Pre-school and Day Care
Associ ation. The Education |Inspectorate has in sone cases found children in
unconfortabl e places |ike garages or very cold buildings. Such conditions
create a negative inpression in children's mnds about education
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192. Current problenms facing ECD in its efforts to equip young children with
pre-school skills, know edge and techni ques are as foll ows:

(a) The quality of care is variable in pre-schools. Some of the early
chi | dhood centres are well run with stimulating and appropriate activities for
children. Ohers are overcrowmded with very few facilities and activities. 1In
addi ti on, sone practise corporal punishment which goes against the spirit of
t he Conventi on;

(b) The infrastructure is also sonetines poor, lacking in |atrines,
runni ng water, space and heating. The care offered to children in such places
is questionable. In addition, it is difficult to teach children about hygi ene
and related topics in the absence of requisite facilities. This is often
caused by absence of funds and/or lack of initiative;

(c) The age range in pre-schools is very wide. Children under
two years who should not be admitted to pre-schools often are adnitted.
Chil dren over six years and well over-age are sometinmes sent to pre-schools
until the ages of eight to nine because their parents cannot afford primary
school. Some children have to wait until these ages in order to be able to
wal k 1 ong di stances to primary school s;

(d) Some day-care centres are owned by Governnent and are officially
regi stered. An increasing number of private and community schools al so exist.
The latter schools are in nost cases not registered. Varying |evels of
parental involvenent in pre-schools also exist, thus |eading to nore or
| ess input.

193. No recogni zed qualifications for day-care teaching exist. ECD centres
are someti mes established for the wong reasons, such as nmaki ng noney, and not
in response to a legitimate need. The ECD programre has been incorporated in
t he mai nstream of education through the Educati on Act of 1995 which provides
for the registration of ECD centres, standardi zes procedures and sets m ni mum
standards for both curricula and staff qualifications.

194. Most children are within a one- to two-hour walk froma primry school
For those furthest away this is not a very healthy situation as they start
the day's learning process in a state of fatigue. Primary schools vary from
having | ess than 25 children to having over 650. The |argest primary schools
are in Maseru and the smallest ones in the nountains. The schools in the
nmount ai nous areas have no proper roads to facilitate access. The vast
majority of these schools are reached by dirt track. Over half

(55.1 per cent) of these schools also have no clean water supply. Mst have
to rely on fetching water some distance away fromthe school. Linked to this
problemis the issue of lack of sanitation facilities.

B. Non-formal education

195. Non-formal education or adult education is often an educationa

programme offered for early school drop-outs. This type of education involves
activities such as literacy, nunmeracy and devel opnent activities. The
programme is run by the Mnistry of Education through its institution, the
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Lesot ho Di stance Teaching Centre, but there are a number of NGOs al so invol ved
i ncl udi ng Devel opnent For Peace, Lesotho Association for Non-Formal Education
and ot hers.

196. Non-formal education has become a practical norm Literacy and nuneracy
programes have increased although they operate on a limted scale. Costs to
sustai n these progranmes have al so increased. Local NGOs have shown great
interest in non-formal education programes. Success in this area is
dependent on a very clear m ssion and strong central political backing.

197. A series of refornms ained at reducing the high drop-out and repetition
rates are in place and sonme progress is being nade. The 1996/ 97-1998/99
Sector Plan focuses on inproving and expandi ng vocati onal and technica
education in order to integrate the retrenched m ners and di sadvant aged
groups, such as herdboys and out-of-school |earners. The present vocationa
and technical training in the three mgjor institutions (Lesotho Distance
Teaching Centre and two NGOs) does not prepare graduates of these institutions
for self-enploynment, but rather for enploynent in enterprises in the form
sector. This has resulted in vocational training graduates renmaining

unenpl oyed as formal sector enpl oynent opportunities are limted. There

is a need, therefore, to focus efforts on providing skills that will enable
graduates to find enpl oynent at the grass-roots |level and to be sel f-enpl oyed.

C. Primary education

198. Basic primary education in Lesotho is desirable and available to all

but it is not yet free. It is, however, the long-termaimof the Governnent
of Lesotho to provide all Basotho children with a guaranteed seven years of
primary education. Once resources are available this strategy will be

i npl enmented. There are between 1,200 and 1,500 primary schools in Lesotho,
distributed fairly evenly according to the popul ati on throughout the country.
Over half (50.6 per cent) of the schools have no latrines. Wen conparing
schools in the nmountains with those in the | oW ands, 60 per cent of those

in the nountains have no latrine facilities, while the figure is

only 14.2 per cent for Maseru. The absence of a clean water supply and
latrine facilities neans that any health nessages taught in schools are

not likely to be absorbed properly by children

199. Many primary school classes lack certain key facilities. Fewer than
hal f the pupils are seated at a desk, around 20 per cent have chairs but no
desks, and around 30 per cent have no chairs (national average).

D. Secondary schooling

200. Many secondary schools do not have the basic facilities required to
provi de an adequat e education at secondary level. The distribution of
facilities is not clear-cut. There are sonme well-equi pped schools in the
nmountai ns, while in the | owl ands there are some very poorly equi pped schools.
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Table 3

Facilities in secondary schools, by district

Di strict School Cl assroo Labs | Wrkshop | Library | Dining | Kitchen Pi t we
S s S hal | latrin
e

But ha But he 15 111 14 6 3 2 11 15 3
Leri be 37 280 29 17 9 7 20 32 9
Ber ea 22 168 18 13 6 5 13 20 4
Maser u 41 401 56 36 29 14 28 23 28
Maf et eng 23 158 20 11 14 8 15 18 4
Mohal e' s 15 120 18 10 8 5 11 12 7
Hoek
Qut hi ng 12 72 9 4 3 2 5 10 4
Qacha's Nek 6 33 8 2 3 2 4 5 3
Mokhot | ong 46 8 6 2 2 2 6 6 1
Thaba Tseka 30 7 4 2 4 1 3 3 1

201. Mbst secondary schools in Lesotho are owned by the churches and a few
others are operated by Government. On record there are 186 registered
secondary and hi gh school s spread throughout the country. Enough secondary
school s exist, although the quality is extrenely variable. Presently the
Government is concentrating on inproving the quality of these secondary
schools. The curriculumin both the Junior Certificate and the Canbri dge
Overseas School Certificate tends to be academc

202. Mbst secondary schools are now reluctant to offer |odgi ng and boardi ng
facilities, especially to boys. This has resulted in a decline of facilities
t hat ease the |earning process for children. Many schools had disciplinary
probl ems with | odging and boardi ng and hence closed down their facilities. In
conmparison with primary schools, nost secondary schools are purpose-built and
they tend to have better facilities.

203. Lesotho does have institutions to accommpdate students who are unable
to proceed to secondary schools. There are vocational schools, including a
Farmer Training Centre scheme and vocational centres specifically for the gir
child. However, all these programres are at cost to the child and/or parent.

E. Tertiary education

204. There are a nunber of institutions that offer tertiary education. The
Nati onal University of Lesotho is a tertiary institution that offers courses
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in the social sciences, |law, education and agriculture and caters for
about 1,600 students. The University also has an extramural department
whi ch offers courses in Maseru, Mahobong, Mbhal e's Hoek and Thaba Tseka
in mat hematics, business studies and adult education

F. Leisure, recreation and cultural activities

205. Section 35, subsection 1, of the 1993 Constitution of Lesotho stipul ates
that Lesotho shall endeavour to ensure that every citizen has an opportunity
to freely participate in the cultural life of the community and to share in
the benefits of scientific advancement and its application. Subsection 2 of
the sanme section provides that Lesotho shall adopt policies designed to
protect the interests of any citizen in relation to any scientific, literary
or artistic production of which he is the author.

206. The Mnistry of Tourism Sports and Culture is the custodian of artistic
and cul tural devel opnent programes. Presently, there are four branches of
the National Library, which fall directly under the supervision of the

M nistry of Tourism These branches are in the districts of Leribe, Mafeteng,
Mokhot | ong and Maseru. In these branches there are sections designated
specifically for children and their interests. The furniture and display
material are child-oriented in character. The main branch in Maseru has
facilities for expression of children's artistic talents.

207. Lesotho is a full nenber of the Wrld Intellectual Property Organization
and subscribes to the protection of artistic and cultural achievements. A
Copyright Act, which caters for all citizens, children included, is being
finalized. This Act attenpts to pronmpte and protect the artistic talents of
every citizen of Lesotho. The Mnistry of Tourismis, however, very young in
terms of handling artistic and cultural matters.

208. There is a need for a National Art Gallery which could cater for the
artistic talents of everyone, especially children. 1In an art gallery children
coul d have anple time, space and gui dance to express their feelings through
art. There is a need for a national nuseum as cultural heritage is easily
depicted by historical material fromwhich children could | earn about their
heritage. One historical nuseumexists, at Mrija, but is not known to nost
children. There is a need to create awareness regarding the existence of this
museum

209. There are no functional cultural centres at present. However, there are
projects in the pipeline to create such centres, such as a cultural village
depicting the traditional Basotho way of |ife, at Thaba Bosiu. Children are
intended to play a major role in the creation of this cultural village.
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VII1. SPECI AL PROTECTI ON MEASURES

A. Children in situations of enmergency

1. Refugee children

210. The rights of refugee children have not been specifically singled out in
the Constitution. The Refugee Act No. 18 of 1983 in section 8 (1) recognizes
the granting of refugee status to all famly menbers. Section 8 (1) of the
Act provides that where a person is recogni zed as a refugee, the Mnister

shall facilitate entry into Lesotho of any nenber of the refugee's famly
wishing to join them Subsection (2) thereof further stipulates that where,
subsequent to the granting of refugee status to a head of a famly, the famly
is disunited as a result of divorce, separation or death, members of such
famly shall continue to reside in Lesotho and may, on application, be

recogni zed as lawful residents in Lesotho under the Aliens Control Act or
under the Citizenship Act or under this Act.

211. From 1992 to the present, 33 children were regi stered as unacconpani ed
refugee children. Famlies seeking refugee status have originated from Zaire,
Uganda and the Sudan. The fam|lies seeking asylum have had chil dren under

18 years seeking asylumalso. |In nost cases, refugee men canme to Lesotho
single and later married in Lesotho. The children born out of such marriages
have not had problens attendi ng schools. The parents have jobs and are

sel f-supporting and therefore cater for the schooling of their children
According to section 40 of the Constitution of Lesotho, women can retain their
Lesotho citizenship and thus include their children as citizens of Lesotho.
The Catholic Secretariat also plays a major role in assisting in situations of
ref ugees.

212. \When the exclusion clause for refugees from South Africa was concl uded
between the O fice of the United Nations Hi gh Comm ssioner for Refugees
(UNHCR) and the Governnent of Lesotho, the Inter-mnisterial Committee on

Ref ugees and Refugee Advi sory Board stopped functioning. Lately, a need to
revive the body for screening purposes has been felt. The resuscitation of
the Inter-mnisterial Committee was preceded by training of prospective
menbers of its Screening Commttee. |In February 1996 a Wrkshop on Protection
of Refugees was held in Maseru, the result of a joint effort by UNHCR and the
M nistry of Home Affairs. The workshop was attended by representatives of the
M nistry of Home Affairs, the Mnistry of Justice, the Departnent of Police,
the National Security Services and the Departnment of Immgration. Skills and
know edge i nparted at this workshop are intended to enable nenbers of the
Screening Comrittee to determne the eligibility for refugee status of asylum
seekers.

2. Children in arned conflicts

213. In terns of Additional Protocol I to the Geneva Conventions,
a 15-year-old child can be recruited into the arnmed forces. Lesotho is a
party to Protocol | which it ratified without reservations in 1994. The age

of 15 years, however, is below the perm ssible age for recruitnent into the
defence force in Lesotho. The Defence Act No. 4 of 1996 states that the age
of recruitnment into the defence force should be between 18 and 24 years.
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214. In 1994 an arny disturbance resulted in the displacenment of the
comunity residing in the besieged zone. During the conflict the affected

di plomatic community in Lesotho evacuated to Ladybrand, a nei ghbouring town in
the Republic of South Africa. The causes of the arny di sturbance and its
consequences were vigorously addressed through the professionalization of the
army through training and devel opment of an apolitical and non-partisan arny.

B. Children in conflict with the | aw

1. Adnministration of juvenile justice

215. Under the adm nistration of justice, a child in conflict with the |aw
has the right to treatnment which pronotes the child' s sense of dignity and
worth, takes the child' s age into consideration and ains at his or her
reintegration in society. The child in such circunstances is entitled to the
fol |l ow ng basi c guarantees:

(a) To be presuned innocent until proved guilty in accordance with the
I aw,

(b) To be informed pronptly and directly of the charges agai nst him or
her and to have |l egal or other appropriate assistance in the preparation and
presentation of a defence;

(c) To have the matter determ ned without delay, by a conpetent,
i ndependent and inpartial authority, in the presence of |egal or other
appropriate assistance and, unless contrary to the child s best interests, in
the presence of the child s parents or guardi ans;

(d) To have the free assistance of an interpreter if necessary and
hi s/ her privacy respected at all stages of the proceedings.

216. The Committee reconmends that a child should be put in a separate room
fromthat of the accused person during a hearing. Once the child has
identified the accused person the accused should only be provided with hearing
ai ds which enable himto listen to what the child is saying and therefore
properly advise his |lawer on what to say during cross-exam nation. Video

evi dence as recomrended may al so be used as anot her devi ce.

217. Children under the age of 18 years who come in conflict with the law are
juvenile offenders. The Children’s Protection Act of 1980 outlines specia

| egal procedures that have to be followed in crimnal cases affecting
children. These procedures are protective to children who conme into conflict
with the law. The Act provides a juvenile justice systemthat varies fromthe
crimnal justice systemin certain respects.

218. The Children's Protection Act in section 5 stipulates that every

subordi nate court shall sit as a Children's Court. The court shall sit in a
room ot her than that in which the court ordinarily sits. Crimnal proceedings
being instituted against the child shall be in camera and not in public court.
In accordance with section 6, such proceedings shall be instituted in the
presence of a parent, guardi an, counsel or attorney of the child and the

magi strate presiding at the sitting. The court proceedi ngs of any such
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crimnal case shall not be published by radio, in docunment, print or any other
means. Neither shall the identity of the child involved in such proceedi ngs
be published. These procedural safeguards are intended to protect the child
and avoid stigmatization of the child as a crimnal. The provisions are in
line with rule 8 of the United Nations Standard M ni mum Rul es for the

Admi ni stration of Juvenile Justice, the “Beijing Rules”, which provide that
the juvenile's right to privacy shall be respected and that no publicity,

[ abel ling or information identifying the juvenile offender shall be published.

219. Section 10 of the Children's Protection Act enpowers the Children's
Court to make an order recomendi ng either that a child be placed in the
custody of a foster parent, or be placed in an approved school. These
recommendati ons may be nmade where the Children's Court is satisfied that a
child is in need of care. Where punishnent of the child is necessary
according to section 26 (1) of the Act, no child shall be punished by

i mpri sonment .

220. A court may, in cases where the previous conduct of the child and the
circunmstances of the offence so require, recommend that the child undergoes
rehabilitation in an approved school. The Juvenile Training Centre (JTC)
exists as the main rehabilitation centre for juvenile offenders. The Juvenile
Training Centre caters for male juvenile offenders only. Section 29 of the
Children's Protection Act places the supervision of approved schools under the
Chi ef Probation Officer. |In practice the Juvenile Training Centre is not
manned by the Chief Probation Oficer, but the Departnent of Prisons, which is
al so mandated to manage the Centre. This is a grave departure fromthe
provisions of the law. Section 30 further provides that every approved schoo
shal |l be classified according to the discipline and training required by
children to be detained therein

221. The evidence of a child is usually approached with caution as it nust be
corroborated and not rebutted by any other form of evidence. |In cases where a
child is a conspirator with an adult their crimnal intention is joint and the
two are therefore jointly charged with a simlar crine as the Director of
Public Prosecution (DPP) mght direct. Under such circunstances the child
cannot be protected under the Children's Protection Act. The Conmittee
recomended that the office of the DPP should, however, look into this matter
and ensure the protection of all children in the courts. |t encouraged that
whoever has to exercise discretion on whether a crimnal trial should be joint
or separate, must do so in the best interests of the child.

222. The Children’s Protection Act is not nmuch respected by the courts. The
police and prosecutors are also known to ignore this Act.

223. The legal requirement that the child should be presunmed i nnocent unti
found guilty by the court is not adhered to by the police. Once the child
comes in contact with the police the child may get beaten up and children have
been kept in police custody for up to five days, disregarding the |ega

48- hour period, after which one nust be taken to court. The police engage in
this practice for the sole reason that they are disciplining the child.
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224. Prosecutors are too aggressive and intimdating. The Inter-mnisteria
Committee enphasi zed that it is vital that the crimnal justice system
protects the rights of the suspect throughout, as one becones a crimnal only
upon convi ction.

2. Children deprived of their liberty

225. Section 6 (1) of the Lesotho Constitution provides that every person
shall be entitled to personal liberty, neaning that a person shall not be
arrested or detained save as may be authorized by law in any of the follow ng
cases:

(a) In an execution of the sentence or order of a court, in respect of
a crimnal offence of which one has been convicted; and

(b) In accordance with section 6 (1), subsection (f), in the case of a
person who has not attained the age of 18 years, for the purpose of his
education or welfare.

226. Deprivation of the child s liberty is a commobn phenonmenon, which is
practised in different ways. Sone parents request that children who are
acquiring delinquent tendencies and habits be confined despite the fact that
they have not conmitted any crinme or offence. Normally the magi strates or the
presiding officer makes an order commtting the child to confinenment. This is
an unlawful and arbitrary procedure, as there is no law that warrants
detention on this basis. On the other hand, the Prison Proclamation 37 of
1957 in sections 9 (1) and (2) respectively stipulates that a child can only
be detained in a Juvenile Training Centre for a period not exceeding three
years. Subsection 2 specifically provides that, “A person sentenced to
detention in a Juvenile Training Centre shall be detained for such period, not
ext endi ng beyond three years after the date of his sentence, as the Board of
Management may determ ne and shall then be rel eased provided that the Board of
Management shall not rel ease any such person before the expiration of nine
months fromthe date of his sentence, unless required to do so by directions
of the Director of Prisons”.

227. Instances have al so been noted to exist where magistrates or presiding
of ficers sentence juvenile offenders to inprisonnment. Section 8 (1) provides
for the transfer fromprison to a juvenile centre of a juvenile offender and
vice versa. The section provides that “If the Director is of the opinion that
a person serving a sentence of inprisonnent be detained in a Juvenile Training
Centre, he may report such opinion to the court which sentenced such person
and such court may, with due inquiry, order such person's transfer to a
juvenile training centre”. Subsection 2 further provides that if a person
detained in a Juvenile Training Centre is reported by the Board of Managenent
to be incorrigible, or to be exerting a bad influence on the other inmates of
the centre, the court which sentenced himmay, after due inquiry, later issue
a sentence of detention in a juvenile centre to such term of inprisonnent,
with or without hard | abour as the court may determ ne, but w thout extending
beyond three years after the date of the original sentence.
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3. Sentencing of juveniles

228. The Constitution is silent on the issue of sentencing juvenile

of fenders. The Criminal Procedure and Evidence Act of 1981 is silent
regardi ng the sentencing of juveniles by capital punishnent. Although the
Children's Protection Act and the Crimnal Procedure and Evidence Act are
agai nst the inprisonnent of children, alnost all children who go to the
Juvenile Training Centre are kept under prison conditions. Alternatives to
custody given by the Children's Protection Act and the Crim nal Procedure and
Evi dence Act include suspended sentences, recogni zance, whi pping, probation
order and fines. Wipping is a violation of the Convention. 1In the period
under review, which is 1992 to the present, no juvenile of fender has been
sentenced to capital punishnment. |In respect of inprisonnent, the case of

Rex v. Nozabal ese 'Mbso CRI/T/46/94 delivered by Justice G N. Mfolo on

14 August 1995 is illustrative. |In this case the accused was sentenced to an
indefinite period of detention in the Juvenile Training Centre. The sentence
inits nature has constituted a great departure fromthe Prison Proclamation
the Children's Protection Act and the Convention which prohibit the inposing
of an indefinite period of detention on a minor in custody (Ssee annex).

229. The Probation Unit which has been adm nistering supervision orders has
reported a rise in the use of such orders. 1n 1992 the Unit handl ed 25 cases,
in 1993, 210 cases and in the first half of 1994, 84 cases. The vast mjority
of the cases were for mnor offences. The Probation Unit, inits effort to
pronmote the use of non-custodial forns of sentencing, in line with the Beijing
and Tokyo rules, is greatly encouraged that magistrates are increasingly using
non-custodi al fornms of sentence for juvenile offenders. Unfortunately their
efforts are hanpered by a shortage of probation officers and i nadequate
decentralization of the probation service. An intended expansion to Leribe,
Thaba- Tseka and Mbhal e’s Hoek has had to be curtailed, due to |lack of staff.
The overall intention is to expand to all districts of Lesotho. The technica
assi stance rendered by Save the Children Fund (UK) to the Unit over the | ast
24 nmont hs has been helpful in terns of expertise and aid.

Table 4

Children in custody, 1990-1995
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Under 15 years old 15-20 years ol d

Boys in| Boys |Grls in| Grls in |Boys in| Boys |Grls in Grls in

prison |in JTC| prison |girls Unit | prison |in JTC| prison girls Unit
1990 16 9 0 2 680 125 31 32
1991 10 8 0 3 656 96 37 32
1992 9 12 0 0 748 125 32 26
1993 21 11 6 4 888 162 75 34
1994 24 10 2 2 769 120 27 20
1995 16 5 1 0 858 87 39 27
1996 15 20 3 2 886 135 57 25
1997 19 15 2 - 734 88 47 -

Lesot ho Bureau of Statistics.

C. Physical and psychol ogi cal recovery and social reintegration

1. Economc exploitation

230. Section 32 of the Constitution provides that Lesotho shall adopt
policies designed to provide that:

(a) Protection and assistance is given to all children and young
persons w thout any discrimnation for reasons of parentage or other
condi tions;

(b) chil dren and young persons are protected from econon c and socia
expl oi tation;

(c) The empl oynent of children and young persons in work harnful to
their norals or health or dangerous to life or likely to hanper their nornma
devel opnent is punishable by |aw, and

(d) There are age limts bel ow which the paid enpl oynent of children
and young persons is prohibited and puni shable by | aw.

231. The Labour Code of 1992 in part |IX, section 124, provides for the

regul ati on of the enploynment of wonen and young persons, including children
Children com ng from poor fam lies who nove to urban areas, however, fall prey
to marginally paying jobs. Oher children who join the child |abour force are
the negl ected ones. Sonme of these neglected children are those whose parents
have rel egated their responsibilities to relatives and grandparents. The

ot her category of child | abourers is the delinquents. These are children who
have sinply run away from hone defying parental control and gui dance or
because |ife has becone too difficult for them and therefore they decide to
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resort to the streets. In the urban areas many children work on a casua

basi s: bus conducting, water and |uggage carrying, childm nding, car-washing,
troll ey pushing and newspaper vending. Sonme of these children work virtually
full-time at these activities and rely on themas their main source of incone.

232. Grls under 15 years are often hired as donestic workers. Usually the
terms of reference of such enpl oynent are not clearly defined in respect of
responsi bilities and hours of work. Work can start as early as 5 a.m and
continue until very late at night. Grls enployed under such conditions have
very little time to rest. Sonetines they sleep in the same roomw th the
children of the house, having no privacy whatsoever, and sleep w thout decent
beddi ng. Anecdotal evidence also indicates that donmestic workers are often
not allowed visits by friends and relatives. Child donmestic workers are
regularly lonely and depressed due to their working conditions. Frequently,
girl donestic workers are exploited in terms of earnings. As a result many of
t hem desert.

233. The assertions made here should not inply that all girl donestic workers
are badly treated or badly paid. However, their total |ack of protection by
the | aw neans that abuse is possible. No legislation protecting their rights
exists in Lesotho. One slight inprovenent in the |aw has been made - the

M ni mum Wages Act of 1994 - which sets a m ni rum anount of M20O for wage

| abour such as donestic work. Most enployers pay the very m ni num wage, while
others still violate the | aw.

234. The practice of herding livestock is the ol dest form of contractua

| abour for boys under the age of 18 years. This is viewed as a customt hat
prepares young boys for manhood and a role of responsibility. |In rural areas
this formof |abour is prevalent, as livestock is perceived as a source or

i ndication of famly wealth. The need for young boys to take a direct
interest in the managenent of |ivestock is based on the grounds that the
livestock constitute their future inheritance. 1In sone instances boys nmay be
hired out to other famlies to mnd their stock. Renuneration for such

her dboys varies from enpl oyer to enployer. Paynment is usually arranged
between the parents of the herdboy and the enpl oyers. The herdboy is usually
not a party to the negotiations. Renuneration for his |abour is not collected
directly by the boy hinself but by his parents. 1In the rural areas, paynent
tends to be in the formof |ivestock, one head of cattle or six sheep or goats
per year.

235. In the Sechaba Consultants Survey of 1994, 317 or 10.3 per cent of boys
between 6 and 15 years were herdboys full-tine. A third of these were under
10 years of age. Adverse inplications for herdboys were identified as
fol | ows:

(a) Not attendi ng school, or in sone cases del ayed attendance of
school. Children from poor households, particularly where there is
no |livestock and parents cannot afford school costs, tend to becone full-time
herdboys. This usually entails “loaning” themto relatives with [ivestock
As a result such children mss out on their schooling conmpletely,;

(b) Herding is a dangerous and |l onely venture for herdboys. Severe
stornms in the nountains kill several herdboys each year
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(c) The nutritional and health status of these children is normally
| ow due to | ack of medical care and | ack of access to a well-bal anced diet.
236. UNI CEF has, however, taken an initiative to address the probl em of
herdboys. Presently a school in the Mkhotlong district has been established

to respond to the educational needs of herdboys.

2. Sexual abuse

237. Actual statistics on child sexual abuse are not avail abl e but
Sililo-Tshishonga's anecdotal study of abuse in the Thibella area of Mseru

gi ves anpl e evidence. 1In her study the researcher found that incest, rape and
sodony were all present in that area. The study al so observes that m ners who
had grown accustoned to honpsexual relationships in the mne conpounds

soneti mes pay young boys for sexual favours on their return to Lesotho.

Al t hough no statistics are available, it also appears from anecdotal evidence
that sexual abuse within the family is as common in Lesotho as anywhere el se.
According to nursing staff abused children are sonetinmes brought to hospital

but no foll owups or official reports are made. |In nost cases, the parents or
famlies of such children are enbarrassed to report such cases for
prosecution. In 1993 three cases of sexually abused children were referred to

the children's village of Lesotho Save the Children. Sexual abuse is
i ncreasingly being recognized as a problemand it is being reported.

3. Sexual exploitation

238. Proclamtion 14 of 1949 on Winen and G rls Protection al so i nposes
penal ties for persons who by threats, fraud or drugs procure or attenpt to
procure any worman or girl to have unlawful carnal connection

Section 2 provides that: “(1) Any person who by threats or intimdation
procures or attenpts to procure, any worman or girl to have unlawful carna
connection or (2) by false pretences or false representations procures any
woman or girl to have unlawful carnal connection (3) applies, admnisters to,
or causes to be taken by any woman or girl any drug, matter or thing, with
intent to stupefy or overpower so as thereby to enable any person to have

unl awful carnal connection with such woman or girl; shall be guilty of an

of fence and being convicted thereof shall be liable, at the discretion of the
court, to a fine not exceeding one thousand Maloti or to inprisonnment for a
term not exceeding six years”.

4. Oher forms of exploitation

239. Physical and enotional neglect constitute other forms of exploitation of
children. These have already been el aborated upon, including the penalties
that go with such abuses. Incest, however, also constitute another form of
exploitation of children. Incest, which consists in unlawful and intentiona
sexual intercourse between two persons who on account of consanguinity,
affinity or an adoptive relationship my not marry one another, is a comon
law crinme. According to section 259 incest is chargeable. Bestiality is also
prohi bi ted under conmon | aw.
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5. Sale, trafficking and abduction

240. Under common |aw, the renoval of a child fromhis or her parent’s or
guardi an’s home wi thout requisite consent constitutes a crimnal offence.
Wher e abduction or kidnapping of the child takes place, an extradition treaty
entered into between Lesotho and the Republic of South Africa would be
effected to gain recovery of the child. Lesotho is not a party to the Hague
Convention on Civil Aspects of International Child Abduction. Neither is it a
party to the International Convention for the Suppression of the Traffic in
Wonen and Children of 1921, as anended. These conventions need to be given
due consi deration

6. Children of mnorities or indigenous popul ations

241. Children of mnority comunities are protected by section 18 of the
Constitution which accords everyone the right to enjoy rights w thout
discrimnation. Constitutional exceptions are only recogni zed in respect of
citizenship.
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List of relevant leqgislation

Children’s Protection Act No. 6 1980

The Marriage Act No. 10 1974

Law Reform Act 1994

Labour Code Order No. 118 1992

The Lesot ho Constitution of 1993

Lesotho Citizenship Order 1971

Regi stration of Births and Deaths Act 1973
Crimnal Procedure and Evidence Act 1981
Nat i onal Progranme of Action

Nat i onal Popul ation Policy

Nat i onal Heal th Policy

Age of Majority O dinance 1829

The Refugee Act No. 18 of 1983

The Marriage Act No. 10 1974

The Education Act of 1995

Worren and G rls Protection Proclamation No. 14 1949
Adoption Procl amati on No. 690 of 1959

Def ence Act No. 4 of 1996

Deserted Wves and Children's Proclamati on No. 590 of

1959
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Annex
CASES CI TED I N THE REPORT

1. Case of Rex v. Nozabal ese ' Mdso (see paragraph 26)

The case of Rex v. Nozabal ese 'Mbso CRI/ T/ 46/ 94 delivered by M. Justice
G N. Mofolo on 14 August 1995 is illustrative of the conflict that exists
regarding the definition of a child in Lesotho. The accused was charged with
the murder of her infant baby. Counsel for the defence submitted that
al t hough the accused was 15 years of age, the court was to depart fromfixing
the age of crimnal responsibility at 14, as the age difference between
14 years and 15 years was so marginal that it could not be said to exist.

In addressing the issue of crimnal capacity to commit a crine,
Justice Mofol o concluded that given the accused's age, which was 15 years, the
accused had crimnal capacity to comrit the crine and he therefore held that
when the accused killed her child she had the crimnal intention and capacity
to do so. The legal consequence of this was conviction and inprisonnent. The
sentence was, however, contrary to the Children’s Protection Act of 1980 which
prohi bits the inprisonment of children in section 26 (1). The social inquiry
report tabled by counsel for the defence which recomended the sentence of
comunity service was not given cogni zance by Justice Mfolo. |In consequence
of the sentence of inprisonment, counsel noted an appeal contesting that the
def endant coul d not be inprisoned as she was bel ow the age of 18 years and as
such was a child as defined by section 2 of the Children's Protection Act. On
appeal, the judgement of the court a quo was overrul ed.

The Age of Majority Ordinance No. 62 of 1829

The Age of Majority Ordinance stipulates the age of majority as
21 years. Any person who has therefore attained the age of 21 can freely
contract and enter into marriage w thout seeking prior parental consent. Any
person under 21 is considered a child and a m nor requiring parental consent
in order to enter into a valid civil marriage or a valid contract. \Were a
contract is to the benefit of the m nor, such as an apprenticeship, a mnor is
free to contract wi thout prior parental consent.

2. Case of Mhapi v. Mugelepo 1976 LLR P131 at 134 (see paragraph 27)

This case lays the principle that a man remains a mnor until he
marries. In this case, the man was 30 years of age and unmarried when the
case was brought, and therefore a mnor. The case further indicated that when
a man nmarries earlier than 21 years, he achieves majority status.

3. Case of "Makhahliso Ts'ilo v. Thabo Ts'ilo CIV/ A 25/92
(see paragraph 127)

This case is illustrative of the point that a person who is liable to
mai ntai n nmust have the nmeans to do so. In addressing the issue of naintenance
of a minor child at the rate of M60O per nmonth, including the nother at the
same rate, Justice T. Mnaphathi elucidated the principle that, “The person
from whom support is clainmed nust be able to support the claimant. The person
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from whom mai nt enance is clained nust have sufficient neans ... and the duty
to maintain is facultative and depends upon the reasonabl e requirenents of the
party claimng it and the ability of the party fromwhomit is clained to
furnish it”. Wen quoting fromP.Q R Boberg on The Law of Persons and Famly
Law he stipulates that, “In maintenance clains, gainful enployment nust be
proved; each party in a maintenance claimnmust contribute in a reasonable
manner, in proportion to the means of such a party. [Iln such circunstances]
ability to pay must be highly distinguished fromrefusal to pay”.




