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. I NTRODUCTI ON

1. Costa Rica, as a State party to the International Convention on the
Elimnation of Al Fornms of Racial Discrimnation, submits for consideration
by the Committee its twelfth to fifteenth periodic reports, covering the
period from 1992 to 1998, in one consolidated docunent. The Governnent of the
Republic of Costa Rica provides a study which details the thorough-going
reforms carried out in the country's legal system in conformty with

article 9 of the Convention.

1. | NFORMATI ON | N RELATI ON TO THE | MPLEMENTATI ON OF THE CONVENTI ON
Article 1

2. The Costa Rican State is based on equality before the law, with no
di scrim nati on what soever on grounds of origin, race, sex, |anguage, religion,
opi ni on, economi c or other status.

3. Costa Rica has repeatedly expressed its absolute rejection of al
practices of racial discrimnation and its unreserved support for al
initiatives ainmed at the elimnation of any form of discrimnation in various
forunms, both national and international

Article 2
4, The Constitution of the Republic of Costa Rica states in article 33 that
“all persons are equal before the |l aw and no discrim nati on whatsoever may be
practised contrary to human dignity”. This means that any difference of

treatnment in |aw nmust be rational and consistent with the fundanmental val ue of
human dignity. By virtue of this constitutional provision, we can affirmthat
the i ssuance of nornms founded upon racial criteria is strictly prohibited in
Costa Rica

5. It is an absolute inperative in the Costa Rican |egal systemthat
persons who are in simlar situations nust receive equal treatnment. The rule
is to be understood as nmeking it a requirenment to treat equally all persons
who belong to a particular category and are in an equivalent situation. In
this regard, the Constitutional Court, a division of the Supreme Court of
Justice, has stated that “the categories nust not be arbitrary, nor nust the
criteria for belonging to or being excluded fromthem be arbitrary” (Judgenent
No. 526-93, rendered at 2.27 p.m on 3 February 1993).

6. In this sanme connection, the Constitutional Court has set criteria for
determ ning the constitutionality of a difference of treatment in law It
has, however, stated that for any such discrimnation to be allowed, there
must be a rational elenment which operates to resolve a situation of rea
inequality. It may be held that, as long as the discrimnation does not
affect the equality of human beings and the creation of categories which grant
the persons different treatment is reasonable, |legal equality is respected.

7. The | egislator has al so considered that objective distinctions need to
be established in some cases for the purpose of counteracting unacceptable
di scrim natory practices which violate the principle of equality between the
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i nhabitants of the Republic and which have customarily been manifested in
Costa Rican society. An exanple of legislation to this end is the Act for the
Pronmotion of the Social Equality of Wmen (popularly known as the Real

Equal ity Act), which was promul gated on 8 March 1990 (and published in the
official gazette, La Gaceta, on 26 March 1990, the day of its entry into
force). This Act is designed to achieve the goal of elimnating the
traditional attitudes subsisting in Costa Rica which discrimnate agai nst
wonen.

8. An organ of the Costa Rican State which has devel oped successfully in
the | ast decade is the O fice of the Orbudsman (Defensoria de | os Habitantes).
This institution enables alleged human rights violations to be reported and
exam ned and has proven essential in defending the basic human rights of the

i ndi vidual and the community as set forth in the Constitution, in the

i nternational human rights treaties to which Costa Rica is a party, and in

ot her provisions of national law. Its activities notably include supervising
the fulfilment of the duties of the State administration and the provision of
public services for all the inhabitants of the Republic - nationals and
aliens - without discrimnation of any kind.

Ref ugees

9. The situation concerning refugees in Costa Rica is quite conplex. There
are still approximtely 40,000 refugees in the national territory, sonme of
whom have opted for their migratory status to be changed to that of temporary
or permanent residents. |In addition, there are around 500,000 externally

di spl aced persons living in our country, of whomonly about 210,000 entered
legally, and these are to be found anong the poorest segnents of our society.

10. A large majority of those persons who have sought refuge in Costa Rica
in the last two decades did so for econonmic reasons. Al nost all of these
persons are nationals of other Central Anerican republics, especially

Ni caragua and El Sal vador. The refugee problemis conpounded by the problem
of racism Traditionally there has been a popul ar belief anong the

Costa Rican population in an “ethnic difference” between Costa Ri cans and
other Central Anmericans. This has given rise in our history to acts of

di scrimnation against citizens fromother nations of the Central Anerican

i st hnus.

11. The flow of economic mgrants is continuing to increase and although
their arrival constitutes a substantial econom c burden for a poor country

li ke Costa Rica, the Governnent of the Republic has not prevented these people
fromentering the country in search of a better life. Since 1988 the
Governnments of the Central American region have been addressing the need to
make progress in finding lasting solutions to the problemof illegal

m gration. However, for the time being there is no appropriate nmechani smfor
preventing em gration fromone country to another in the region.

12. Costa Rica has al ways supported the undertakings made in the Concerted
Pl an of Action adopted at the International Conference on Central Anmerican

Ref ugees (CIREFCA) and is at the sane tine continuing its efforts to deal with
the issue of externally displaced persons. Gven that the problens affecting
such aliens who have noved to our country are simlar to those of native
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Costa Ricans who also live in the areas where these persons have settled, the
Governnment of the Republic is endeavouring to cater equally for those needy
nationals living al ongside the refugees and di spl aced persons in the host
communi ties.

13. The strategies being inplenented include a progranme whi ch enabl es
menmbers of the refugee popul ation of Central American origin to change their

m gratory status voluntarily for tenporary or permanent resident status. Also
to be noted are the di spensations applied in respect of other foreigners
(undocunented mgrants) with the object of making it easier for themto
regularize their mgratory status. |In addition, these people have been
catered for through programmes offering credit facilities for housing and
productive activities as a neans of integrating themeffectively into national
life.

14. The phenonenon of migration of Central Anerican nationals, who are
entering Costa Rica across its northern border strip or using the country as a
stepping stone to the United States of Anmerica, cannot be treated as nerely a
popul ation transfer. Nor can the problem be viewed froma linted perspective
as deriving solely fromeconom ¢ causes, since it is influenced by other
interacting political and social factors that vary with tinme and according to
the circunstances.

15. The migrants arriving in Costa Rica fromother countries of

Central America (nostly from Ni caragua) have various ainms. Sone undertake the
journey for tenporary work in Costa Rica, as in the case of the Ni caraguans
who are enployed in coffee or sugar harvesting. Others come on a nore
permanent basis, |like those who imrigrate with their whole famlies in search
of opportunities not to be found in their countries of origin

16. The defencel essness of the undocunented inm grants neans that they may
be subject to abuses by the rest of the population, including the authorities,
and may suffer fromviolations of their human rights. This sane state of

def encel essness means that the persons affected may not report such violations
in a great many cases. Nevertheless, there are channels - diplomatic,
governmental and private (non-governnmental organizations) - for |odging
conpl ai nts agai nst the public or private persons allegedly responsible for the
abuses.

17. The CGovernment of Costa Rica is aware that the situation of the
Central American inmmgrants - especially those entering illegally -
constitutes a major challenge. It also recognizes that this problemcould

worsen in the years ahead if Costa Rica does not prepare itself to deal with
t he phenonenon of migrations in a conprehensive nmanner. For this reason, the
Governnent of the Republic of Costa Rica is now undertaking a thorough

eval uation and review of current migration policy with the aimof making it
nore responsive to the real situation nationally and in Central America as a
whol e.

Situation of indigenous people

18. The experience of the violation of the human rights of indigenous people
wi t nessed by our country in recent years has led us to attach greater
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i mportance to basic human rights and their |egal consolidation, as well as to
mechani sns and renmedi es for the protection of such persons in the event of an
i nfringenent, regardless of their status, sex, race or beliefs.

19. As a result, various segnents of society are affirming the right to
their own separate identity and specific status, transformng their
self-affirmation i nto demands and cl ai ms agai nst the rest of society.
Settlers, youths, wonen and indi genous people, anong others, are |ooking for
new fornms of expression and calling for treatnent consistent with human

di gnity.

20. In the agrarian reforns pursued by our country in the 1960s and

early 1970s, indigenous people were considered as snmall holders to be

i ncorporated into the production process. Despite this reductionist approach,
the legislation of the time (Act No. 17729 of 1972) and the policies

i npl ement ed cont ai ned expressions of indi genous people's own concerns.

For exanple, their organizations took an active part in the drafting of the
proposed |l aw, |egislation was enacted for the first tine for indigenous people
and the | aw defined themin ternms that enphasized their intrinsic value; it
was then that a public institution, called the “Institute for |ndigenous

Devel opnment”, was created with responsibility for all social and educati onal
policies, including grants and students' hostels, as well as the pronotion of
handi crafts, and its nost inportant aspect was the establishnment of

stream ined admini strative and judicial nmechanisns to broaden the sphere of
action of the commnities.

21. The National I|ndigenous Affairs Comr ssion (CONAI) was subsequently
created in response to the need to revive indigenous culture and ensure that
attention was paid to the Indians with a view to enhancing their human,

cul tural and econonic potential .

22. The probl em of indigenous |and tenure in our country arose with the
expansi on of the process of agricultural colonization. Taking over the |and
was made easier by the lack of |egal support for tenure, the penetrative force
of the non-indi genous people and the internal weakness of the indigenous
communi ties, which were unable to defend thensel ves on their own.

23. Legal Iy, the | ands which they had occupied fromthe birth and
establishnent of their culture were considered as unused |land. This made it
necessary to create a reservation of community property, the systemthat would
ensure a permanent and definitive territory. The reservation is an area that
is assigned in property and in an inalienable manner to an indigenous
community, so that the land can always belong to this comunity, while form ng
part of the total national land area. It is a territory demarcated on maps
entered in the Property Register in the name of the respective indigenous
communi ty.

24. Wthin the reservation, each famly has its own hol di ng, which my have
been in its possession since forner tinmes or else has been nmade avail abl e
recently with official assistance. These hol dings can be sold only between

i ndi genous people, the object being to prevent the land frombeing lost and to
avoi d real -estate specul ation. The reservations are a typical exanple of
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successful physical planning and it nmay al so be seen that indigenous people
have the same rights as other citizens, without distinction of any kind.

25. In this regard, it should be pointed out that where land within the
i ndi genous reservation belongs to non-indi genous people, the latter are given
the possibility of being conpensated for possession thereof.

26. As provided by the law, “the entitlenent to conpensation that private

i ndi viduals m ght have for the value of |and declared to be an indi genous
reservation would be valid if they were able to prove continuous possession,
arising froma tinme preceding the | aw which declared the said | and to be

i ndi genous, for purposes of agriculture or habitation, exercised originally by
and transferred successively thereafter to non-indi genous persons”.

(Judgenent No. 592-35, Higher Administrative Court, Section Il, No. 791
rendered at 3 p.m on 6 April 1983. Second Adm nistrative and Civil Court for
Landed Property)

27. Li kewi se, private individuals could be eligible for conpensation by
virtue of their occupation of such land, in which respect it is stated that
“if the principals or their transferors have been legally able to convert to
their private estate the I and of the indigenous reservation occupied by them
as being nerely unused national |and, through acquisitive prescription and by
possessory action, they could be entitled to be conpensated for the val ue of
the land insofar as it represents bare ownership, by reason of the renova
ordered and enforced by a public body”. (Judgenent No. 591-35. Higher

Admi ni strative Court, Section Il, No. 791, rendered at 3 p.m on 6 April 1983)

Donmestic | eqgislation on indigenous affairs

28. For an appreciation of national |aw since the establishment of the
Nat i onal [ ndi genous Affairs Comrission (CONAlI), it is necessary to refer back
to the devel opments which have taken place in the legislative field during
this century:

(a) Act No. 13 of 10 January 1939 (Unused Land Act) declared a zone
which was to be defined at the discretion of the executive branch, in places
wher e indigenous tribes existed, as inalienable and the exclusive property of
t he i ndi genous people. The said |ands were not delinmted at that tine, but
by 15 November 1956 (Executive Decree No. 34) three areas had been delimted
in the Southern Pacific coast region: Boruca-Térraba, Salitre-Cabagra and
Chi na Kicha,;

(b) Act No. 2885 of 14 COctober 1961 (arts. 75 et seq.) entrusted the
Institute for Agrarian Devel opment (1 DA) with the task of bringing the
i ndi genous communi ti es together and handi ng over parcels of land to themin
ownership and free of charge. Executive Decree No. 11 of 2 April 1966 ordered
the lands as delinmted by the above-nenti oned Executive Decree No. 34 to be
registered in the name of the State and | ater of | DA

(c) Act No. 5251 of 11 July 1973 established the National |ndigenous
Affairs Conm ssion as a State body enjoying autonony and charged with the
adm ni stration of the country's indigenous affairs. Act No. 5651
of 13 Novenber 1974, a transitional instrument followi ng up on the earlier
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Act, declared the indigenous reservations registered in the name of I DA to be
i nal i enable. These were to be used exclusively for the settlenment of

i ndi genous comunities. Only the reservations in the Southern Pacific coast
region were registered in the name of IDA as of that date, being the only ones
that had by then been established,

(d) Further progress was made in 1976 through the issuance of severa
decrees whereby the State recognized and delimted the rest of the indigenous
reservations. In 1977 an ad hoc conmm ssion was set up to inplenent the
process of recovery of land in the indigenous communities. This was the
Nat i onal Emergency Conm ssion on | ndi genous Reservations (CENRI);

(e) The I ndi genous Act, No. 6172, pronul gated on 29 Novenber 1977, was
the outcome of all the efforts made on indigenous matters up to that tine.
The Act included a series of fundanental provisions for the indigenous
communi ti es, above all concerning land tenure. It was regul ated by Executive
Decree No. 8487-G of 26 April 1978; and

(1) The 1 ndi genous Act recognized the indigenous reservations and
declared themto be the property of the indigenous communities; it defined
them as being inalienable, inprescriptible, non-transferable and exclusively
for the indigenous comrunities inhabiting them the indigenous people not
being able to | ease, purchase or otherw se acquire |land or hol dings situated
within these reservations (indigenous people can trade their |ands anong
thenmselves). This Act has been the nost inportant piece of |egislation
concerni ng i ndi genous comunities' tenure of |and.

29. In connection with the declaration of an indigenous reservation and the
possibility that possession by non-aboriginal persons may be protected, it is
i ndi cated: “Whereas the Land and Col oni zati on Act establishes that unless the
State determi nes the | ands which nmust be kept within its domain, all |and
which by earlier |egal provisions has been decl ared non-denunci abl e or

i nal i enabl e remai ns inalienable and cannot be acquired by denunciation or
possessi on, save |and which by lawful title is under private ownership, where
the lawful title originates in possession covered by article 2 of

Decree No. 34 of 1956, that is to say, in occupation by non-aboriginal

persons of unused | and which this decree declared to be an indigenous
reservation, since only such occupation can have constituted | egal grounds

for Iand | ocated within a geographical zone declared inalienable to be subject
to private ownership” (Judgenent No. 589-35, Higher Administrative Court,

Section Il, No. 791, rendered at 3 p.m on 6 April).

30. The Ofice of the Procurator-Ceneral of the Republic, in accordance with
I ndi genous Act No. 6172 of 29 Novenber 1977, article 5, paragraphs 1 and 9,
viz. article 5, paragraph 1: “Where non-indi genous persons are bona fide

proprietors or possessors of land within the indi genous reservations, |TCO
shall relocate themto other simlar land if they so wi sh; where it is not
possible to relocate themor they do not agree, it shall expropriate them and
conpensate themin conformity with the procedures laid down in Act No. 2825

of 14 October 1961, as anended. The studies and proceedi ngs for expropriation
and conpensation shall be carried out by ITCO in coordination with CONAI”";
article 9: *“Land belonging to I TCO included in the demarcation of the

i ndi genous reservations and the reservations of Boruca-Térraba and
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U arras-Salitre-Cabagra shall be ceded by that institution to the indigenous
communi ties”, indicates that it clearly follows fromthe provisions
transcribed that the body conpetent to acquire i mobvabl e property owned by
private individuals in indigenous reservations is the Institute for Agrarian
Devel opnment and not the State (Office of the Procurator-General of the
Republic, Pronouncenent C-116-95).

31. The Constitution in articles 25, 33, 45 and 50 provides for genera
treatnment with no distinction, as do the followi ng instruments: Act No. 7426
of 21 Septenber 1994 proclaimng the Day of Cultures; Act No. 7416

of 10 June 1994, Convention on Biological Diversity (relevant sections);

Act No. 6797 of 23 August 1982 referring to the M ning Code; Oficial List

of Indi genous Reservations, Decree No. 20645-G Protection of Indigenous
Reservations, Decree No. 13590-G Prohibition of Indigenous Land Sal es,
Decree No. 1656-G establishment of the National Energency Conmi ssion for

I ndi genous Land Affairs, Declaration of National Energency Zones,

Decree No. 8001-G Declaration of National Emergency Zones in |ndigenous
Territories, Decree No. 5902-T; Functions of the Enmergency Conm ssion for

I ndi genous Affairs, Decree No. 9306-G Procedures for Deeds, Nationa

Emer gency Commi ssion, Executive Decree No. 10035-G Menbership of the National
Emer gency Conmi ssion, Decree No. 12830-G M nistry of Public Education,

Di vision for Curricul um Devel opnent - Comm ssion on the Indi genous Education
Subsystem Decree No. 22612-MEP; Indigenous Registration and Identification
Act, Legislative Decree No. 7225; Regulations for the Utilization of the
Forestry Resources in the |Indigenous Reservations, Decree No. 26511- M NAE.

32. At the international |evel, Costa Rica has signed a | arge nunber of

i nternational instrunments which directly or indirectly protect the rights of
mnorities in general and especially the rights of indigenous people. Wth
regard to the latter, our country signed the International Labour

Organi zation (1LO Indigenous and Tribal Popul ati ons Convention, 1957

(No. 107), which was approved in 1959 by the Legislative Assenbly of

Costa Rica through Act No. 2330, as a first step towards the protection of

i ndi genous popul ati ons, entrusting the Governnent with the main responsibility
for the process. This Convention, now anended by Convention No. 169, which
has been sent by the Legislative Assenbly for consultation, strengthens this
protection and respect, with a nore universal conception of material and | egal
equality.

33. The opinion rendered by the Constitutional Court states that “far from
conflicting with the Constitution of our country, the Convention reflects the
dearest values of our denocratic nationhood, devel oping the human rights of

i ndi genous Costa Ricans, and nay be a starting point for undertaking a
revision of the secondary legislation to adapt it to these needs” (Judgenent
No. 3003-92).

34. The bill for the autononous devel opment of the indigenous peoples is
currently before the Legislative Assenbly.

35. The situation of indigenous people in Costa Rica is analysed in the
light of the rights and interests which these people are recogni zed as having
and which by the action or om ssion of the State they cannot enjoy. It should

be pointed out that conplaints by indigenous persons to the Ofice of the
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Onbudsman are principally concerned with their systematic exclusion from
deci si on-maki ng directly concerning them such participation being recognized
as their right by the law in force.

36. Further to reports received, the Orbudsman is, in particular, |ooking
into a conplaint about the Indigenous Affairs Conm ssion's denial of a social
benefit to an indi genous person because the latter had a conjugal relationship
wi th a non-indi genous person. Regardless of whether or not the person
concerned qualified for the benefit, that person was excluded a priori on
account of a particular circunstance, with no account being taken of whether
the person retained the cultural identity of the community concerned or was
considered by it to be indigenous. The cultural tenets of a matriarchy or
comruni ties in which m scegenation is castigated are thus irrelevant in this
case, but it is the indigenous conmunity itself which nust determ ne
menmbership of a group and it is not within the authority of a public
institution to lay down the requirenents for nenmbership. (O fice of the
Onmbudsman, Annual Report, 1996)

37. In this connection, it nmay be noted that the Constitutional Court has
found that “it is the indigenous comunities thenselves which determ ne who
are their nmenbers, applying their own criteria and not those foll owed by
statute law’. (Judgenent No. 1786-93)

38. Ref erence was made in the Onbudsnman's previous report to the fact that
the National I|ndigenous Affairs Comr ssion (CONAlI) has not achieved the goals
set out in the act establishing it, namely Act No. 5251 of 20 July 1973. This
situation continued to obtain in the course of 1995. The Act defines the ains
of the institution as being: to pronote the social, economc and cultura
advancenent of the indigenous population with a viewto inproving their
conditions of life; to serve as an instrument of coordination between the
various public institutions responsible for carrying out work and providing
services for the benefit of indigenous people; and to ensure respect for the
rights of the indigenous nminorities and encourage action by the State to
guarantee the Indians their |and.

39. However, because of this failing of the above-nentioned institution, the
i ndi genous community is confronted with a State apparatus that does not
provide it with assistance, neglecting its obligation to coordi nate and
represent the rights and interests of the indigenous people. (Opinion of the
O fice of the Orbudsman)

40. Finally, recognition by the Costa Rican State is essential and nust be
coupled with a change in the relations with the indi genous people. Wthout
the political will to carry on a permanent dialogue with themto deterni ne
their priority needs and aspirations, little progress will be nade in
pronoti ng the devel opnent of these people.

41. As to the question of what happened in the Boruca area regarding the
deforestation carried out by the Costa Rican Petrol eum Refining Conpany
(RECOPE), it should be pointed out that the indigenous comunities have ful

| egal capacity to acquire rights and to contract obligations of all kinds, and
therefore RECOPE did in fact duly consult the Association for Integrated

Devel opnment, which is establishing suitable mechanisms for coordination with
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the institutions responsible for safeguarding the natural resource in order to
guarantee its proper utilization and managenent. The State did not exercise
its inmperiumto carry out the project in question

42. To ensure proper redress for the communities concerned, the State is
maki ng judicial renmedies and neans available to them so that they can proceed
with the matter and obtain due conmpensation

43. It should be pointed out that the proposed objectives have not been
fully acconplished and it has therefore been necessary to exam ne the
participation of this agency with respect to the indigenous people.

Case of Tal amanca

44. A drilling project was to be undertaken to prospect for oil in this
region, and here too consultations were held with the Association for
I nt egrat ed Devel opnent, which gave its approval. Another devel opnent of note

that occurred in the same area was the intervention of the Cobra Commando
group, which unlawfully engaged in acts of vandalismand killed severa

i ndi genous people. The persons in question were |later arrested and brought
before the courts to be tried in full conpliance with the | aw

45. Anot her exanpl e of projects which have been inplemented is the Programe
of Institutional Support for the Guaym | ndigenous Reservation of Conte Burica
(PAIRI).

46. Thi s indigenous reservation is located in the extrene south of the
country, in the Pacific region bordering on the Republic of Panama, in the
regi on known as Punta Burica. The reservation extends over a total area

of 12,000 hectares, of which about 8,000 hectares are estinmated to be covered
with primary natural forest, manipul ated forest and secondary forest, as wel
as scrubland and brush, which urgently need to be protected against the
felling and burning that is taking place in the area.

47. The State, through the Mnistry of the Environment and Energy, plans to
protect 500 hectares of natural forest in the reservation by providing
financial assistance in the formof so-called “forest protection certificates”
(CPBs). These are grants nade to the owners, to a value of $50 per hectare
each year, against an undertaking to conserve the wooded areas on their
estates for a period of at least five years. The State's input woul d amunt
to US$ 25,000 per annum representing a total investnment of $125,000 by the
end of the five-year period.

48. The goals to be achieved in this project conplement the efforts being
made by the State to conserve the biodiversity of the region, with the active
participation of the indigenous community in providing manpower and through
other forms of cooperation in the project.

49. It is appropriate to nention that the support requested fromthe Small
Grants Programme of the United Nations Devel opment Programme (UNDP) is of the
ut nost inportance for financing the relevant studies on the estates sel ected
in order to prepare an individual forest managenent plan for each owner, a
techni cal document which nust be drawn up by a forestry professional duly
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registered with the Association of Agronom c Engi neers of Costa Rica
(Mnistry of the Environnment and Energy project: see annex).

50. The people of the Guaym i ndigenous reservation of Conte Burica are
represented by the Association for Integrated |Indigenous Devel opnent. The
reservati on has approxi mately 3,000 inhabitants distributed in eight

comuni ties or sectors, the main ones being Alto Conte, El Progreso,

Las Vegas, Rio Claro, La Pefla and La Pefiita. There will be individual
participation fromthe indi genous people involved in the biodiversity
conservation programme, supported by other nenmbers of the community and the

i ndi genous associ ations and groups of the region, including the Association of
I ndi genous Wbnen.

Heal th
51. The Costa Rican Social Security Fund has, in particular, devel oped

a series of programmes to cover this popul ation's needs, including the
fol | owi ng:

(a) I nvest ment budget for the construction of clinics in the various
regions: Conte, 50 mllion colones; Baltinore, 17.6 mllion col ones;
Margarita, 31 mllion colones; Suretka, 48 mllion colones. In Amubri,

the clinic operates in a building mude available by the Catholic Church.

(b) Operati ng budget

Clinic 1996 budget 1997 budget
(in col ones)

Bal ti nore 8 136 110.62 9 193 805.31

Margarita 850 000. 00 1 112 242.00

Sur et ka 10 356 189.54 13 415 498.21

Anubr i 12 415 703. 47 15 808 109. 40

Brunca reaqgion

52. In the Golfito health district, where the Conte clinic operates, nedical
care is provided for the communities of Altos de Conte, Progreso and

Brazos de Oro by nmeans of community visits. For 1998, 26 rounds have been

pl anned. The Conte clinic, with two basic integrated health-care teans,
covers the popul ation of the Conte and Punta Burica sectors.

53. In the Buenos Aires health district, which conprises the comunities of
Salitre, Boruca, Brisas and Térraba, nedical care is provided through rounds

carried out by two doctors, a nursing aid, a pharmacist, a network technician
and a primary health-care worker. For 1998, 120 rounds have been pl anned.

54. In the Coto Brus health district, which includes the communities
of Copey, Betania, Cafio Bravo, Alto Uni én, La Casona, Brus Malis and
Villa Pal aci os, nedical care is provided through community visits. The
health teans' centres have been renovated and extended in this district.
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Southern Central region
55. In the Turrial ba health district, a special team has been set up for
t he indi genous areas of Chirripo Cabécar. |In 1997 it treated a tota

of 1,146 inhabitants and applied the Poli o-DPT- MVR- DT- BCG- Hepatitis B

i mruni zati on schedule to a total of 1,475 people in the follow ng comunities:
Snol y, Xiquialy, Jaquifiak, Alto Pacuare, Xuquebach, Alto Boyey and

Cerro Tobosi. A programre of visits has already been schedul ed for 1998

Huet ar Atl &ntica reqion

56. The i ndi genous popul ations of the Chirripo and Tal amanca nountain
regi ons have access to the health services network operated fromthe
Bal ti nore, Margarita, Suretka and Amubri clinics, which rely on their
respective basic health-care teans to cater for those conmmunities.

Drug consunption

57. The Prevention Departnent's Al coholismand Drug Dependence Institute
has | aunched a pilot project for conprehensive prevention in the Tal amanca
i ndi genous reservation, which involves raising public awareness of this
probl em

58. The aimis to create a nethodol ogical strategy that facilitates the
devel opnent of programmes for neeting the indi genous popul ati ons' needs, and
to determ ne which social problens affect them w th the final objective of
provi ding an appropriate response to reduce or elimnm nate al cohol and drug
consunpti on

59. The plan will be inplenented initially in the Tal amanca i ndi genous
reservation, consisting of 28 conmunities, of which 21 are in the nountains of
t he Tal amanca range and the seven others are located in the Tal amanca vall ey.

60. In order to involve indigenous people in the devel opnent of the

conpr ehensi ve prevention programre, coverage will extend to the 21 conmunities
in the reservation which are nost accessible and where it will be easiest to
coordinate with indigenous |eaders.

61. The first conmmunity chosen was Watsi, which is uniquely well-suited
for the introduction of a new strategy under the prevention progranme. In
addition, it can serve as a link with other indigenous comunities which are
nore isolated in terms of infrastructure, roads and other services, and help
overcone the m strust and suspicion which outside institutions, and all the
nmore so ones directed by Wiites, may encounter. To facilitate training, the
programme i s being coordinated with a nunber of non-governnenta

organi zati ons (NGOs).

62. The project consists of two general phases, with the first five stages
schedul ed for the first year, and the inplementation and foll owup of work
pl ans drawn up with organi zed i ndi genous groups to be carried out during the
second year
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Educati on: background to indi genous education in Costa Rica

63. According to the diagnhostic text prepared by the United Nations
Children's Fund (UNICEF) jointly with the Mnistry of Public Education and
School District No. 7 (1994), the pioneers of indigenous education in

Costa Rica were the m ssionaries, including Franciscans, Augustinian
Recol | ects and Lazarists, who cane to preach the gospel to the Indians.

In 1886, the Pauline Mssion was established, and the first primry school was
set up in the Sipurio Alta Talamnca plain: the 26 February 1886 school, in
Mat anbl, at the centre of the Chorotega cultural area

64. The Yis Ma Ishé (“I will say”) text reads as follows: “As the nationa

| anguage of Costa Rica is Spanish, it is considered of the utnpbst inportance
to teach that |anguage to each and every citizen; it is therefore proposed to
teach all indigenous popul ati on groups to speak, read and wite in Spanish.”
The text established the need for distinct and bilingual education for the
country's indigenous popul ation that would respond to existing sociocultura
realities. Education is a right guaranteed by article 78 of the Constitution
for all citizens without distinction as to race, creed or political views, and
it is also set forth in ILO Convention No. 169. Yet those efforts failed.

65. As fromthe m d-1950s, the first free and conpul sory State-funded
school s appeared in various regions. Mst of the teachers had no know edge of
the cultural realities within their districts and ignored the fact that the
country was nmade up of a cultural nosaic of various ethnic groups, each with
its own | anguage, traditions and customs, and each with its own “vision” and
interpretation of the world and the way it was organi zed.

66. Thi s education, inmparted in good faith according to a national and
vertical curriculum seened to produce negative stereotypes in regard to
i ndi genous people, resulting in a loss of their cultural identity.

67. In the 1960s, nore schools were opened in indigenous areas. However,
there was a reaction on the part of indigenous |eaders, parents, teachers and
students, who were concerned about the | ow | evel of academ c achi evenent, the
hi gh drop-out rates and absenteeism and the lack of interest and notivation
anong the school children. This situation led all those involved to review and
anal yse the teaching and | earning process, so that formal education neets at

| east part of the expectations of the country's indi genous young peopl e,
adapting the national curriculumto their vision of the world and

soci ocul tural needs.

68. It had to be borne in mind, as Garcia pointed out, that “the
characteristics of an educative process are defined when the particularities
of the devel opnent of the Indians as conpared with non-indi genous peoples are
identified, and the simlarities and differences in each case are brought
out”.

69. In this situation, it becane necessary to issue a series of decrees to
assi st indigenous people. These included:

- Decree No. 16619-MEP (M nistry of Public Education) of 1985,
entitled “Return to the Land”, which states in article 1,



CERD/ C/ 338/ Add. 4
page 15

referring to the country's indigenous conunities, that “the

M nistry of Public Education, through its Division for Curriculum
Devel opnent, shall establish a nodel curriculum appropriate to the
uni que conditions of the country's indigenous popul ations”;

- Decree No. 1803-C of 1971, declaring 19 April as the Day of
I ndi genous Peopl e;

- Decree No. 18967 of 1989, which in article 1 stipulates that
“t he autononous not her tongues shall be considered part of the
Costa Rican cultural heritage and, within their spheres of
i nfl uence, shall be considered as |ocal |anguages”;

- Decree No. 22612-MEP M nistry of Public Education, Division for
Curricul um Devel opnent, Conmi ssion on the |ndigenous Education
Subsyst em

- Decree No. 22072- MEP of 1993, article 1: “An indigenous education
subsystem shal |l be established with the general objective of
progressively devel oping bilingual and bicultural education in
officially recogni zed indi genous reservations”;

- Decree No. 7426 of 1994 concerning the Day of Cultures Act; and

- Decree No. 7316 ratifying the Convention concerning Indi genous and
Tri bal Peoples in Independent Countries.

70. The considerations nentioned above |l ed to the i medi ate openi ng,
pursuant to Decree 23489/ 23490 of 1995, of the Departnent of I|ndigenous
Education (DEl), headquartered at the National Teaching Centre (CENADI), wth
a technical team of six professionals specialized in teaching, |inguistics,
soci ol ogy, environmental education and anthropol ogy.

71. This centralized technical team has created five codes for indigenous
education advisers in the five major regions where the country's indigenous
popul ation is concentrated: province of Linmdn: Talanmanca and Valle Estrecha;
provi nce of Puntarenas: Coto Brus, Buenos Aires and Pérez Zel ed6n; and
province of Cartago: Turrialba and Chirripd. These five educational regions
account for 77 per cent of the country's indi genous popul ation.

72. The remmi ning 23 per cent are distributed as follows: province of
Al ajuela: 1in San Carlos, the Ml ekus; province of San José: in Puriscal
(Quitirrisi, Zapaton), the Huetares; and province of Guanacaste: in Matanbu

and Mat abuguito, the Chorotegas. These three regions are covered directly
from San José by the Departnent of |ndigenous Education (DEl), as the
Departnment still has specialists in this field.

1995-1997 achi evenents

73. There were a nunber of achievenents in the policy-making field,

i ncludi ng the establishnment of DElI; official and permanent representation with
t he I ndi genous Bureau, which acts as an agency of the O fice of the First Lady
for inplementing progranmes and projects of the executive branch in
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Costa Rica's indigenous territories; and a draft |aw for the devel opnent

of indigenous peoples, a legal instrunent that would ensure the sustained
operation of DEI. The proposed changes are as follows: “The Mnistry of
Publ i ¢ Education, as the body adm nistering the national public education
system shall be responsible, through the Departnent of |ndi genous Education,
for providing formal and informal education for the indigenous peopl es of
Costa Rica and for the training and professionalization of teaching staff
wor ki ng in indigenous areas”; the establishnment and funding of 11 new nati onal
budget items for education to cover the needs of indigenous education; the

| endi ng by UNI CEF of one four-wheel-drive vehicle and three notorcycles for
work in indigenous regions (international cooperation); the donation, by

I RIRI A and SEJEK, of two conputers for the production of teaching materi al
(donestic indigenous cooperation plan); the construction of the
Arubri - Tal amanca col |l ege with funds provided by the Spani sh Gover nment
(international cooperation); and the construction of the Boruca-Buenos Aires
de Pérez Zel eddn college, with funds fromthe Japanese Governnent, anong

ot hers.

74. Under an agreenent for the training of indigenous teachers concl uded
between the M nistry of Public Education's Departnment of |ndigenous

Educati on (MEP-DEI) and the National University's Education, Teaching and
Research Centre (UNA-CIDE), 80 new teachers fromthe communities of Tal amanca
and Buenos Aires will receive instruction in 1999, which neans that as from
graduation in 1999, the MEP I|Indi genous Education Programme will be run al nost
entirely by professionals with education diplonmas specialized in indigenous
education (National University-Mnistry of Public Education progranmme).

75. The curricula are being drawn up by the National University, and the
approach has been warmy wel coned by the conmunities in the Association for

I ntegrated Devel opnent; attendance has risen at classes, which are conducted
in the coomunity's own | anguage, inasnuch as this is not against its custons.
The i ndi genous popul ation in Costa Rica accounts for 1 per cent of the
national popul ation (see annex). There are currently 119 indi genous school s
attended by 5,123 pupils in Costa Rica. The comunities have, however,

poi nted out the need for further inprovement in the coverage and quality of
t he education service, and various efforts have been nade to ensure that the
educati on strengthens indi genous culture on the basis of the sociocultura
reality of the respective regions.

76. The Mnistry of Public Education, aware of the need to coordi nate and
provi de support and advice for these |ocal efforts, has created, pursuant to
Decree 23489-89- MEP, an area dedicated to indi genous education with the task
of providing education for this population and a forum for neetings and
educati onal exchanges between people fromindi genous and ot her regions of the
country. It should be added once again that the country has not established
any form of discrimnation.

Article 3
77. Costa Rica has on nunerous occasi ons condemed all forns of racism

and racial discrimnation, whether institutional or derived fromofficial
doctrines, as constituting crinmes against humanity.
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78. At the sane tine, Costa Rica has voted in favour of nunmerous resol utions
and provisions adopted by the United Nations. It has also resolutely

condemed policies and ideol ogies aimed at fomenting all forms of racial
hatred and “ethnic cleansing”, which are inconpatible with universally
recogni zed human rights and fundanmental freedons.

Article 4

79. As nentioned above, and in keeping with subparagraph (c) of this article
of the Convention, the Constitution establishes the equality of all persons
before the | aw, thus denmpnstrating the country's interest in ensuring that no
person or national public institution pronmotes or incites any form of

di scrim nation.

80. In this respect, the Crimnal Code, in article 371, stipulates:

“Any person, nmanager or director of an official or private institution or
adm ni strator of an industrial or comrercial establishment who applies any
prejudicial discrimnatory neasure based on considerations of race, sex, age,
religion, marital status, political opinion, social origin or economc
situation shall be liable to 20 to 60 days' fine. 1In the event of a repeat
of fence, the judge may, in addition and as an accessory penalty, suspend a
public official fromhis duties or post for a period of no less than 15 and no
nore than 60 days”. This provision is in accordance with article 33 of the
Constitution, articles 57, 58 and 78 of the Crimnal Code and article 11 of
the Juvenile Crimnal Justice Act.

81. Equality is one of the fundanmental values of the country's |egal and
political system The |aws established under the Constitution nust be in
keeping with that principle, thus ensuring that they contain no discrimnatory
provi sions, and above all none which would establish systematic raci al

di scrimnation. Respect for this principle in the country's |egal system

is ensured by nmeans of constitutional controls.

82. Based on the above considerations, any |legal norm which violates the
principle of equality in matters relating to races or groups is legally
invalid. Costa Rica also has other norms which are ainmed at elimnating any
system of racial discrimnation that mght exist in society.

83. The Constitution requires the State and its institutions to guarantee
“free access of citizens to work, through the inplenmentation of policies to
be conducted by State institutions, and hence any | egislative or executive
provi sion which is at variance with the constitutional protection of this
fundanental right is manifestly unconstitutional since the right to work is
consi dered a natural right of man, the exercise of which permits himto secure
a dignified existence, and it should not be considered as a concession to be
granted by the State, but rather as a right whose observance the State must
wat ch over, defend, foster and realize by taking the appropriate neasures,
meki ng sure that in all official and private bodies, no discrimnatory

enpl oynent policies are applied during the hiring, training, pronotion or
retention of enployees, since all workers have the right of equal access to
public office and enploynent if they fulfil the reasonable requirenents
established by | aw’ (Judgenent 3467-94 of the Constitutional Court).
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84. In keeping with the values and principles of the country's
constitutional order, Costa Rican |aw penalizes any formof racia

di scrimnation, thus at the sane tine guaranteeing the equality of the
country's citizens. In this respect, it cannot fail to be noted that the
popul ation includes representatives of npbst of the world' s ethnic groups.

85. Costa Rica has al ways been open, with no discrimnation whatsoever, to
visits and stays by foreigners, regardless of their origin or ethnic group.
Act No. 5360 of 11 October 1973 prohibits any entry restriction based on
racial criteria; under article 1, “all immgration restrictions based on
raci al considerations are prohibited”.

86. The Act directly repeals the provisions of Decree No. 4 of 4 April 1942,
whi ch inposed restrictions on the inmmgration of people of Chinese descent.
Thus, Costa Rica makes no distinction of any kind with regard to inmgration
or visits by people of any ethnic group or background.

87. As with all differences of treatnment in law, the distinction between
al i ens and nationals nust be based on rational criteria. 1In this regard, the
constitutional case |aw states as follows: “Thus, only arbitrary

i nequalities, i.e. those devoid of any reasonable character, will be
unconstitutional. It is not for judges to decide whether a particul ar
distinction made in a rule is correct or advisable, but rather to ascertain
whet her or not the criterion of discrimnation is reasonable, as it is the

j udgement concerning reasonabl eness that enables us to deci de whether or not
an inequality is a breach of the Constitution”.

88. In concrete ternms, the Constitution nmakes it possible to distinguish
between nationals and aliens, insofar as it indicates in article 19 that
“aliens have the same duties and rights, both individual and social, as
Costa Ricans, subject to the exceptions and linitations established by this
Constitution and by law. They may not take part in the political affairs of
the country and are subject to the jurisdiction of the courts of justice and
of the authorities of the Republic; they may not have recourse to diplomatic
protection save as provided in international agreenents.” O course, such
exceptions “nust be |ogical and nust derive fromthe very nature of the

di fference between these two categories, so that no distinctions may be made
which would inply a departure fromthe constitutional principle of equality,
as would be the case if an act were to state that foreigners do not have the
right to life, to health or to a fundamental right, since such distinctions
woul d be irrational” (Judgenment No. 1440-92 of 2 June 1992).

89. Act No. 4430 of 21 May 1968 is ainmed at discouraging any racia
segregation with regard to the adm ssion of people of different races to
public or private places. However, the offence of segregati on was nade

puni shable by a fine which has since become insignificant because of nonetary
fluctuations. The Act, which was amended by Act No. 4466 of 19 Novenber 1969,
reads as follows: Article 1: *“Refusing to allow persons entry or nenbership
in associations, recreational centres, hotels and sinilar establishnments,
clubs and private places of learning for reasons of racial discrimnation
shall be considered an offence.” Article 2: “The penalty applicable for such
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an of fence shall be a fine of 1,000 to 3,000 colones. A first repeat offence
shall entail the closure of the establishment for six nonths, and a second

shall lead to the definitive closure thereof.”
90. The Crimnal Code al so penalizes conduct ainmed at racial discrimnation.
Article 371 stipulates: “Any person, manager or director of an official or

private institution or adm nistrator of an industrial or comerci al

establi shnent who applies any prejudicial discrimnatory neasure based on
consi derations of race, sex, age, religion, marital status, political opinion,
social origin or economic situation shall be liable to 20 to 60 days' fine.”
Article 33 of the Constitution states that “all persons are equal before the

| aw and no discrimnati on whatsoever nay be practised contrary to human
dignity”. The Crim nal Code, in article 57, refers to “a genera

di squalification for 6 to 12 years " and in article 58 establishes that
speci al disqualification, the duration of which shall be the same as the
general disqualification, shall consist in the deprivation or restriction of
one or nmore of the rights or functions referred to in the previous article”.
In a recent incident at an establishnent known as the “Coyote Bar” in

San Pedro, a group of Blacks was apparently refused entry; the court found
that there had been no discrimnation of any kind.

a

91. In anot her case, Carolyn Markland Francis v. José Taborag “the serious
charge of racial discrimnation nmade by the plaintiff has not been proven ...
The al l eged discrimnation is hardly in keeping with the previous behavi our of
t he defendant, which is not consistent with the charge. The conpl ai nant had
wor ked as a nmodel for the defendant ... and there is no reason to suppose a
sudden change of attitude ... Evidence has been provided that another young
bl ack woman had worked for “Aplono Mdel”, the agency run by the defendant
Finally, the conpl ai nant does not deny that part of her preparati on was
assigned to a black instructor ...” (Judgenent No. 3204-95).

92. The offence is defined in very broad terns, as it covers not only
segregati on based on ethnic background, but also that based on other factors,
such as marital status, econom c situation or political views. The
perpetrator may be a person in a position of authority which nakes it possible
for himor her to take neasures, either publicly or in private, that are
contrary to the general principle of equality and are based on abnorm
discrimnatory criteria, such as the injured party's nenmbership of a
particul ar ethnic group.

93. Regardi ng measures to guarantee equality in dignity and rights for the
popul ati on groups nost di sadvantaged in econonic and social ternms, the
Constitution stipulates in article 50: *“The State shall ensure the greatest

possible welfare for all the country’s inhabitants, organizing and stinulating
production and the nost appropriate distribution of wealth”.

94. Under this constitutional provision, it is the duty of the State to
cater for the nost disadvantaged groups in the distribution of wealth, by
providing themw th access to better living conditions, and this entails the
elimnation of factors contributing to social and econom ¢ discrimnation.

95. In this connection, there are various social programmes in Costa Rica
designed to inprove income distribution for the benefit of the npst deprived,
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mainly in the fields of health, education and finance. These programes are
i mpl emented by institutions with a long tradition in the country. They

i nclude the Costa Rican Social Security Fund (art. 73 of the Constitution),
the Mnistry of Public Education, which provides education free of charge
(art. 78), and the Banco Popular y Desarrollo Conunal, which adm nisters a
mandat ory savi ngs scheme for all workers. Under this schene, a worker's fund
is established by means of conpul sory deductions from wages and enpl oyers’
contributions. The savings are then periodically returned to the workers.

96. Other institutions also pronote soci o-econom ¢ equality providing the
opportunity for the nost disadvantaged to cover their basic needs. Still, it
is very clear that the various social programes run by public institutions
are not enough to neet the needs of the nost di sadvantaged cl asses; the
Government’s choice of econom c and financial policies also has an inpact in
this respect.

97. Wth regard to progranmes targeting specific popul ation groups, we may
cite the situation of women. Some 70 per cent of the people living in poverty
in the world are wonen, and the situation is no different in Costa Rica.

VWile the country is ranked 26th, and has sone of the best social indicators
in Latin Anerica, in terns of the socio-econom ¢ advancenent of wonen it is
ranked 42nd. Wbnen, regardl ess of their ethnic group, are the nost vul nerable
to the hardshi ps brought about by the current econonmi c order and extensive
Governnment action is thus required to provide themw th direct assistance,
taking into consideration the specific situations encountered (for exanple,
singl e nothers, wonmen unable to work because of notherhood, women who work at
home and in the street). One such programe provi des econom ¢ support to
wonen raising famlies in the nore disadvantaged cl asses (conference given on
3 Novenber 1995 at the auditoriumof the University of Costa Rica).

Gender _discrimnation

98. CGender equality is an inportant aspect which involves the participation
of wonmen and nmen on equal terms (opportunities and rights) in both productive
and reproductive life, taking into consideration the division of |abour and
wonen's responsibilities in child rearing, and especially as regards work in
t he hone.

99. Wonen face many adverse conditions in the various sociocultural,
econom ¢ and political fields. There is therefore a need to encourage
affirmati ve action to place them on an equal footing with men as regards
opportunities in education, enploynent and heal th.

100. Costa Rica has a nodern | egal system well-adapted to pronoting the
advancenent of wonen. |t has, for exanple, ratified various internationa
conventions on the subject and has adopted a number of |laws at the donestic
| evel .

101. We should take into account the fact that the concept of human rights,
i ke many ot her concepts, is neither static nor the property of a particular
country or group, so its neaning is broadened and redefined as people and
nations rethink their needs and aspirations regarding human rights.
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102. Thus, the particul ar experiences of discrimnated sectors should be
constantly evaluated and incorporated into traditional human rights
approaches. This is the case with wonmen, who represent half the world's
popul ati on, but whose human rights are constantly being violated in al
spheres. Many of their rights are not even classified as human rights, and
therefore are not fully guaranteed in international and regional treaties.

103. Although Costa Rica is a party to the majority of anti-discrimnmnation
treaties, which therefore formpart of its internal |egislation, this is not
enough in itself. The National Centre for the Advancenent of Wnen and the
Fam |y (CMF) has thus been given responsibility for directing and coordinating
public policies in this domain, incorporating the gender perspective into al
State institutions. This institutional developnent is in the process of being
consol i dated, with the issue of gender defined as a major axis of public
sector action, supplanting the welfare approach which predom nated in the
past .

104. Discrimnation and viol ence agai nst wonen result from subordination
caused by a political structure shaped by patriarchal, ideol ogical and
institutional interests. Thus, discrimnation and violence are neither

i nevitable nor natural, since a political system can be changed with a view,
as in this case, to redefining the terns of the relationship between the sexes
and building an egalitarian society (Laura Guzman Stein, “Conceptual and

Met hodol ogi cal El ements for Human Ri ghts Research with a Gender Perspective”).

105. Furthernore, the Convention on the Elimnation of Al Forms of

Di scrim nati on agai nst Wonen defines discrimnation agai nst wonen. However
it islimted to the discrimnation practised agai nst wonen because of their
gender. Understood in this way, any law, policy, study or action is
discrimnatory if it results in discrimnation against wonmen, even when this
| aw, policy, study or action has been promul gated or planned w thout that
intention or with the intention of “protecting” wonen and elevating themto
the same “status” as nen.

106. Wthin the framework of the Convention, all restrictions which women
encounter in the cultural and domestic spheres are discrimnatory, and not
only those which occur in the so-called “public sphere”. Moreover, once the
Convention has been ratified, this definition beconmes the accepted | ega
under standi ng of discrimnation in that country.

107. Not all wonmen suffer to the same degree from sexi sm and gender
discrimnation. Structural problens and resistance still persist, but this
has pronoted, and in sonme cases consolidated, areas of inter-agency

coordi nation which allow for the better use of resources and a sharing of the
responsibility for gender equality. Significant support has been given to

| egal reforns pending in the Legislative Assenbly and to the drawi ng up of new
| aws ainmed at elimnating gender-based discrimnation and providing for equa
opportunities, to replacing sexist laws and to creating | egal instruments
which fully prompte and protect the human rights covered in internationa
treaties. Inportant advances have al so been nade regarding criteria for the
di saggregation of national statistics by gender and for the devel opnent of
gender-sensitive statistics.
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108. An inportant part of the work pursued by the State, within the franmework
of the Plan for Equal Opportunities between Wonmen and Men 1996-1998, has been
directed at elimnating any gender-based discrimnation which exists in the
laws currently in force and in other social and econom c spheres. Working for
the equality of wonmen before the |aw has involved reforns in the main codes
and general |aws, introducing the gender perspective into each one, and
providing the relevant training for personnel in the main governnment bodies of
the Republic and in the adm nistration of justice. These actions and nmany
others are being carried out to neet the need to eradicate, not just decrease,
any instance of violence, injustice or discrimnation against wonen.

109. Another inportant aspect to be considered is that of the rights of sex
wor kers. The policies adopted by the Mnistry of Health have led to a
transformati on of the National Conm ssion against AIDS and the Departnent for
the Control of AIDS and Sexually-Transnmitted Di seases. This body is
responsi ble for action taken with regard to sex workers in the metropolitan
area ained at safeguarding the health of these wonen.

110. The adoption of these new policies is producing an inportant change in
the way the problem of prostitution of both adults and mnors is being
addressed, since greater attention is being paid to sex workers, including

i mprovenents in nedical services, the handling of conplaints about
ill-treatment and the distribution of contraceptives, as well as the hol ding
of training workshops dealing with such varied topics as prevention of

sexual ly-transm tted di seases and HV, sexual negotiation, identity and

sel f-esteem hunman sexuality, gender and viol ence agai nst wonen. The
programe starts fromthe recognition that adult wonen are involved and
therefore the goals set are not ained at convincing themto abandon their
prof ession, unlike the work carried out with mnors.

111. Calcul ations put the nunmber of adult sex workers in the netropolitan
area at around 3,000, with ages rangi ng between 18 and 45 years. It is
estimated that around 1 per cent of all sex workers are HIV carriers.
According to studies carried out in the San José metropolitan area, around
200 mi nors, of between 12 and 18 years of age, are engaged in prostitution.

112. The Permanent Conmi ssion for the Prevention of the Commrercial Sexua
Expl oi tati on of Persons Bel ow 18 Years of Age was created in 1977 and is nade
up of representatives of governnental organizations such as the Nationa

Centre for the Advancenent of Whnen and the Family and the National Children's
Foundation (PANI), as well as NGOs working in this sphere, such as PROCAL and
PANI AMOR, whi ch have joined forces to deal with the problem of the
prostitution of mnors.

113. There is now an office near Morazan Park, in the city of San José, which
is concerned with the so-called integration stage. Its main aimis to bring
into the project those young sex workers who offer their services around that
area. The project seeks to provide the young persons with opportunities for
training, education and literacy, in coordination with institutions such as
the National Apprenticeship Institute and the Mnistry of Public Education.

114. There is also a proposal for a project to be inplemented jointly
with ILO.  This involves broadening the opportunities for training, and for
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the integration of young people within private enterprises after they are
trained in various fields, in an attenpt to offer the youngsters alternatives
which will help themto give up prostitution.

115. The National Centre for the Advancenent of Whnen and the Fam |y has
subm tted vari ous suggestions concerning sexual offences to the Crim nal
Affairs Conm ssion for incorporation into the proposed conprehensive reform of
the Crimnal Code

116. There is a subconm ssion which has been given the task of exam ning the
existing legislation to identify any gaps, particularly in the laws penalizing
those who pronote or profit from prostitution.

117. Wth regard to indigenous groups, the clearest case of discrimnation in
the majority of Latin Anerican countries is that practised agai nst indi genous
peopl e, who, despite being the original settlers of these territories, have

| ong been deprived of their fundanental rights, including that of
proportionality. Costa Rica is continuing its efforts to pronote the equality
of these groups with the rest of the population, bearing in mnd first of al
the need to preserve their customns.

118. The ratification, by Act No. 7316 of 3 Novenber 1992, of the Convention
concerning I ndi genous and Tribal Peoples in |Independent Countries, adopted by
the 1 LO General Conference, indicates in its article 2 the attitude that the
State should have towards the problenms of discrimnation against indigenous
peoples; this obliges the State to seek the material equival ence of the rights
of i ndigenous groups relative to those of the rest of the popul ati on, above
all as regards the provision of services, in order to place each of the
parties on an equal footing.

119. The Convention includes provisions on education and information through
the mass media, the aimbeing to use these instrunents of information to
create an attitude of respect for and equality between the various inhabitants
of the country.

120. Finally, the proposed Act for the Autononous Devel opnment of the

I ndi genous Peopl es goes well beyond a sinple recognition of the right of

equal ity of indigenous peoples, as it seeks to give the indigenous conmunities
enough autonony to take real control of their destiny; to this end, there are
pl ans to establish bodies for political representation with enough authority
to inpose certain normative provisions within the communities (internal rules
whi ch nmust, of course, be conmpatible with national |egislation), and to give
the indigenous territories autonony, providing security of land tenure to
their inhabitants. 1t is, noreover, proposed to create financial and econonic
devel opnent institutes that would permt effective social growh of the

i ndi genous peoples, in harnmony with their custons.

121. Costa Rica has called in the various international forunms for greater
equality in international economc relations, and has subscribed to the
various initiatives directed towards that end.
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Article 5

122. Regarding the Governnment's plan to issue identity cards, the Suprene

El ectoral Tribunal has indicated in the first instance that it nakes no
distinction of any kind as to race in its voting register, and hence it is not
possible to give the percentages of the minorities.

123. M. Rodolfo Villalobos, Chief of the Coordinating Section of Regiona
O fices and Peripatetic Census-Taking, has provided detailed information on
the i ssuance of identity cards to indigenous people over the past few years
(see annex, statistical section).

124, Wth regard to the question of how the Civil Registry Ofice handles
cases of indigenous persons w thout docunments, it should be pointed out that
with the amendnment to the Civil Registry Ofice Regulations, article 21,
paragraph 3, now reads: “Wth regard to the declaration of the birth of an
i ndi genous child under 10 years of age, the evidence to be produced for the
purpose of registration is: (a) a sworn declaration by the parents,

i ndi cating who assisted the nother at the child's birth; (b) if the child's
not her received assistance, the person who assisted nmust make a sworn
statenment providing all particulars; (c) an attestation fromthe Coordi nating
Section of the Civil Registry Ofice to the effect that the parents of the
declared child - or at |east one of them- are registered in the indigenous
fam |y group census, which this section keeps up to date; (d) if, despite
bei ng i ndi genous, they do not figure in the census nentioned in the previous
subpar agraph, the persons concerned nmay bring an official letter fromthe

i ndi genous community's Association for Integrated Devel opment, signed by its
President, confirm ng that the parents of the declared child are indigenous
menbers of that community and expl aining the reasons why their names are not
listed in the census.

125. If none of the requirenents indicated in the present article is
fulfilled, the Civil Registry Ofice will have to suspend registration of the
birth until such tinme as the stipulated requirenents are met.

126. Article 24, paragraph 3, of the same regulations states that “the

decl aration of the birth of an indigenous person over 10 years of age shal
require the follow ng docunmentary evidence: (a) an official letter fromthe
Associ ation for |Integrated Devel opnent of the indigenous conmunity to which
the decl ared person bel ongs, signed by its President and vouching for the
person's indigenous origins; (b) a report fromthe Operations and

Nat ural i zati ons Section, and fromthe M grant Registry Departnent of the
Directorate CGeneral for Mgrants and Aliens, to determ ne that the person
whose birth is to be registered has not becone Costa Rican by naturalization
and, noreover, does not figure as a foreign national in the Departnment's
records. These docunents will be requested by the Civil Registry Ofice
(statistics are provided in the annex.)

127. In Costa Rica, equality in fundanental rights is guaranteed for al
citizens without discrimnation of any kind. As regards equal treatnent
before the courts, the Constitution establishes that everyone has the right to
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equal ity before the law, and that discrimnation on grounds of origin, race
sex, |anguage, religion, opinion, econom c status, or on any other basis, is
pr ohi bi ted.

128. Wth regard to security of person and protection by the State agai nst
any act of violence or attack on personal integrity, articles 20, 24, 25, 27
and 28 of the Constitution protect and guarantee these rights.

129. The conpetent body for the acquisition of real property owned by private
i ndividuals in the indigenous reservations is the Institute for Agrarian
Devel opnment (1 DA) and not the State.

130. Article 5, paragraphs 1 and 9, of the Indigenous Act No. 6172

of 29 Novenber 1977 states: “Where non-indi genous persons are bona fide
proprietors or possessors of land within the reservations, |IDA shall relocate
themor, if they do not agree to be relocated, shall expropriate them and
conpensate themin conformity with the procedures laid down in Act No. 2825 of
14 Cctober 1961, as anmended. The studi es and proceedi ngs for expropriation
and conpensation shall be carried out by IDA in coordination with CONAI. The
| and belonging to IDA included in the demarcation of the indigenous
reservations, and the reservati ons of Boruca-Terraba and U arr4s-Salitre-
Cabagra shall be ceded by IDA to the indigenous comunities” (Opinion of the
O fice of the Procurator-General of the Republic).

Article 6

131. Concerning the renedies which are made avail able by the State to the

i ndi vi dual and which can be exercised before the conpetent national courts in
the event of an act of discrimnation, any person claimng rights can have
recourse hinself or herself or through another person to the Constitutiona
Court, at any time, through the renedi es of habeas corpus andanparo; only for
unconstitutionality proceedings is the authentication of a |lawer required. A
judicial review can be instituted only by the authorities, and a |l egislative
review only by deputies.

The renmedy of anparo

132. The institution of anparo proceedi ngs, the body with constitutional
jurisdiction is asked to grant a request for protection arising in connection
with the threat or conm ssion of a breach of fundanental rights or
constitutional guarantees, not including personal liberty and integrity.

Thus, article 29 of the Constitutional Jurisdiction Act (LJC) states: “The
remedy of anparo guarantees the fundanmental rights and freedons covered in
this Act, with the exception of those protected by the renedy of habeas
corpus. The renedy of anparo applies agai nst any provision, agreement or

deci sion, and in general any action, om ssion or sinple physical act not based
on a valid adm nistrative act, by public servants and public bodies, that has
violated, violates or threatens to violate any of those rights. Amparo is
applicable not only against arbitrary acts, but al so against actions or

om ssi ons based on erroneously interpreted or inproperly applied rules.”

133. The renedy of anparo is also applicable *© agai nst actions or
om ssions of subjects of private law, if they act or are required to act in a
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public capacity or if they are in a position, eitherde jure or de facto, that
makes ordinary legal remedies clearly inadequate or too dilatory to guarantee
fundanental rights or freedons ...” (art. 57, LJO)

134. In accordance with article 38 of the Constitutional Jurisdiction Act,
“the application for anparo shall state as clearly as possible the act or

om ssion which gave rise to it, the right which is considered to have been
violated or threatened, the name of the public servant or body responsible for
the threat or offence, and the supporting evidence. It shall not be essenti al
to cite the constitutional norminfringed, provided that the right affected is
clearly defined, except when an international instrument is invoked. The
remedy is not subject to other formalities, nor does it require
authentication. The application my be filed in a petition, tel egrame or

ot her neans of written conmuni cation, and shall for that purpose be exenpt
fromtel egraphic charges.”

135. Moreover, anyone can file an application for anparo (art. 33, LJC), and
may do so at any tine while the violation, threat, interference or restriction
persists, or for up to two nonths after it ceases to have direct effects

(art. 35, LJO).

136. Thus, as stated in article 1 of the Constitutional Jurisdiction Act,
“The purpose of this Act is to regulate constitutional jurisdiction, the aim
being to ensure the supremacy of constitutional nornms and principles and of

i nternational or conmmunity |aw applicable in the Republic, so that it is
uniformy interpreted and applied, and to safeguard the fundanental rights and
freedonms set out in the Constitution or in the international human rights

i nstrunents that apply in Costa Rica.”

137. Anparo in Costa Rica is in fact a direct action which does not require
any case, either judicial or adm nistrative, to be already pending. The
Constitutional Jurisdiction Act sets atinme limt of two nmonths for bringing
the action, dating fromthe time that the violation occurred or becanme known
to the injured party, or fromthe tine that it ceased, in the case of acts
wi th continuous effect and not involving “purely patrinonial rights”

(art. 35).

138. Article 27 of the Constitution establishes the right or freedomto
petition “any public servant or official body and the right to obtain pronpt
resolution”. Article 32 limts itself sinply to defining what constitutes
“pronpt resolution”: this should be given within the statutory time limt, or
ot herwi se within 10 worki ng days.

139. Anparo does not only protect sinple petitions (applications wthout a
statutory tinme limt). Any petition not resolved in tinme is protected through
anparo, as neither the adm nistration nor any public servant has the right to
remain silent, that being also a breach of the principle of adm nistrative
justice.

140. It should be said that anparo is a special as well as optional action
Practically all anmparo cases could be reviewed under ordinary process, which
means that there is no inpedinent to simultaneous | egal recourse by both
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means. Al so, the establishnment of anparo does not suspend or interrupt the
period of prescription or the lapsing of actions in ordinary proceedings.

141. The Constitutional Court has ruled that the adm nistrative courts are
conpetent to consider acts which violate fundanental rights and freedons (vote
No. 3035-96) and protection can be given not only through ordinary procedures
but also by a prohibition against “sinple physical acts” (art. 357, LGAP).

Obvi ously, a favourabl e anparo deci sion takes precedence over ordinary
jurisdiction.

Judgenent

142. The favourabl e decision restores or guarantees the enjoynent of the
right violated (art. 49, LJC). This constitutesres judicata. The judgenent
in this case will award damages and costs “in the abstract”, the anpunts being
settled before the respective ordinary court. It should be noted that the
judgement is rendered without a plenary proceeding and there is no possibility
of appeal (art. 51, LJCO).

143. If the Court considers that the offending public servant acted with
mal i ce or gross negligence, it will find against himjointly with the public
body (art. 51, LJC), if he was given a personal hearing at the appropriate
time. This neans that the |lack of a decision against the person does not
prejudge the question of whether he might actually be |iable under

articles 203 et seq. of the Ceneral Public Adm nistration Act (LGAP)

144. Damages will thus be awarded even in the case of a settlenment out of
court, subsequent to notification of the renedy to the public servant

(art. 52, LJC). A decision dism ssing ananparo appeal does not constitute
res judicata on the merits (art. 55, LJC).

145. This judgenent cannot order paynment of damages on account of the
suspension of the effects, as stated above; only costs can be awarded if the
appeal is considered “reckless”. The Constitutional Jurisdiction Act does not
set atinme limt for passing judgenent inanparo proceedi ngs. Neverthel ess,
the general principles of taking action ex officio and pronptly (art. 8) apply
and, in addition, anparo applications nust be given “preferential” treatnent,
having priority after habeas corpus proceedings (art. 39).

146. Only an addition to or clarification of the judgenment may be requested
(art. 121, LJC). Despite the absolute clarity of the law on this point, the
Court does allow “renedies” intended to correct flagrant errors of fact or of
law, in truly exceptional cases. The Court enforces its own judgenent except
as stated with regard to matters of financial liability (art. 56).

Habeas corpus

147. In view of the nature of the rights subject to protection, habeas corpus
is the nost inportant constitutional procedure of our day, so much so that it
is inpossible to imagine a “constitutional State” which does not provide
adequat e procedural arrangenents to facilitate the exercise thereof in an
expeditious and effective manner.
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148. Habeas corpus is intended to protect two fundanmental rights of the first
order, nanely personal liberty and freedom of nmovement. Depriving a person of
either of these rights would i npede the exercise of his other recognized
rights. Hence the purpose of habeas corpus is to prevent and suppress any

unl awful restriction of the freedomof the individual, regardl ess of origin.

149. For this reason it is considered to be the core procedural safeguard of
fundanmental rights.

150. Habeas corpus is the specialized procedure for applying to the body with
constitutional jurisdiction to grant a request for protection arising in

connection with a case of illegal detention. |In this respect, article 15 of
the Constitutional Jurisdiction Act states that “habeas corpus is available to
guar antee personal liberty and integrity against the acts or om ssions of an

authority of any kind, including a judicial authority, against threats to this
liberty and breaches or restrictions unduly established in respect thereof by
the authorities, as well as against unlawful restrictions on the right of
movenent from one place to another in the Republic and the freedomto stay in,
| eave or enter its territory”

151. Moreover, article 16 of the sane Act adds that “when, in a habeas corpus
action, other violations relating to personal liberty in any of its forms are
al | eged and these acts were connected with the act deemed unlawful, as
constituting the cause or purpose thereof, the sanme proceedi ng shall al so deal
with these violations”.

152. Anyone can file a habeas corpus application, either by telegram or
by any other means of written conmunication, w thout the need for its
aut hentication. No charge is made if tel egraphic neans are used, in
conformty with article 18 of the act in question.

153. This renedy, which does not require formalities, shall lie with the
Constitutional Court and the President or an exam ning nagistrate shall take
charge of the proceedings (art. 17, LJD). For such purposes the Court is
avail abl e 24 hours a day.

154. The renedy of habeas corpus is sinply a consequence of the State's
obligation to provide an effective renedy for any violation of internationally
recogni zed human rights. This guarantee is also enshrined in article 8 of the
Uni versal Decl aration, which recogni zes that “everyone has the right to an
effective renedy by the conpetent national tribunals for acts violating the
fundanental rights granted hini.

155. It should be pointed out that the contribution of international human
rights law has pronpted and created a great political will to ensure a
reapprai sal of the procedural safeguards in internal |aw, anong them

habeas corpus. This has raised awareness of the facts that it is not enough
to enshrine human rights in the constitutional texts for themto be respected
both by the public authorities and in general. Hence, in actual practice, the
procedural action should be the nost appropriate nmeans by which to require
their protection.
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156. This internal devel opment is, however, basically conditioned by

two factors: the value that each State - within the hierarchy of |ega

sources and in accordance with its own constitutional system- places on human
rights instruments, and the essential conditions for the proper functioning of
the judiciary.

157. In conformty with article 7 of the Constitution, internationa
instrunents are anong the paranmeters used in Costa Rica to judge
constitutionality; thus, any |legislative provision which attenpts to suppress
or restrict the remedy would, in the terns of the Constitutional Jurisdiction
Act (Act No. 7135 of 11 October 1989), be found to be unconstitutional because
it violates this rule.

Unconstitutionality proceedi ngs

158. These are genui ne i ndependent steps taken against |aws or other genera
provi sions which, by action or omission, infringe a constitutional norm or
principle, or against the inertia, onmssions or failure to act of the public
authorities (art. 73, LJC).

159. Article 75 of the Constitutional Jurisdiction Act states: “For the
purpose of instituting an unconstitutionality action it is necessary for there
to be a case pending before the courts, which may involve a habeas corpus or
anparo proceeding, or a proceeding to use the avail able adm nistrative
remedi es, in which this issue of unconstitutionality is invoked as reasonable
grounds for protecting the right or interest which is considered to be
infringed. There shall be no need for a prior case to be pendi ng when the
matter does not by its nature involve an individual and direct injury or when
it relates to the protection of broad interests, or affects the comunity as a
whol e. Nor shall this be required by the Conptroller-General of the Republic,
the Procurator-Ceneral of the Republic, the Attorney-General of the Republic
or the Onbudsman.”



