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| nt roduction

1. This report deals with the application in internal |aw of the provisions
of the International Convention on the Elimnation of all Forms of Racia

Di scrimnation, which was adopted by the United Nations General Assenbly in
resolution 2106 A (XX) of 21 December 1965 and cane into force on 4 January
1969. This Convention was approved, for the purposes of accession thereto, by
Act 7/ 82 of the Assenmbly of the Portuguese Republic, dated 29 April 1982, and
cane into force for Portugal on 23 Septenber 1982.

2. This report constitutes the consolidated text of the fifth, sixth, seventh
and eighth reports by Portugal on the application of the Convention, and covers
the period 1991 to 1998. The fact that this is consolidated text of four
periodic reports that should have been submitted in 1991, 1993, 1995 and 1997
and that there was dialogue with the Committee at the tinme the previous reports
(CERD/ C/ 179/ Add. 2) were submitted naturally places limts on its content

3. It thus includes current information on the internal application of the
Convention, taking account of the new devel opnents that have taken place. It
must be stressed in particular that the Constitution has undergone a fourth

revision (Constitution Act 1/97) which has recently been approved (Septenber
1997); it is to the new text of these provisions that reference will be nade.

4, In accordance with the guidelines (CERD/ C/ 70/ Rev.2) regarding the form and
content of the reports to be submtted by States parties under article 9,

par agraph 1, of the Convention, Portugal is requested to provide information on
t he denographi c conposition of its population. This has been done, but w thout
any reference to the racial conposition of the population, in line with the
recommendati ons of the United Nations suggesting that inclusion of
characteristics relating to "race" should be optional

5. Furthernore, the Portuguese Constitution establishes the principle of non-
di scrimnation, pursuant to which no one may enjoy a privilege or benefit, be
deprived of a right or exenpted from an obligation on account of his race.
However, in view of the interest shown by the Commttee, a fairly detailed

anal ysis of the denographic conposition of the Portuguese population is given in
the first part of the report. This part will also deal with the genera
institutional framework, the atmosphere regarding racismand intol erance in
Portugal and the participation of Portugal in various international neetings
concerned with racial discrimnation, racismand xenophobia. The second part of
the report is devoted to comrents on the application of articles 2 to 7 of the
Conventi on.
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Part |
GENERAL CONSI DERATI ONS
I .  DEMOGRAPHI C COVPCSI TI ON OF THE POPULATI ON
A. Foreigners resident in Portugal on 31 Decenber 1996
6. The source of the information that follows is the annual report of the

Aliens and Frontiers Departnent for 1996.

7. The total nunber of foreigners resident in Portugal on 31 Decenber 1996
was 172 912, which amounts to an increase of 2.7%as conpared with the figure
for 1995. This is the | owest percentage increase between 1986 and 1996.

8. The two | argest popul ati on groups originate fromthe European Union, with
43 732 (25.3% residents, and fromthe comrunity of Portuguese-speaking
countries, with 97 196 (56.2% residents.

9. More than half of these foreigners are resident in the Lisbon district,
95 348 (55.1%, followed by the districts of Faro, 21 660 (12.5%, Setubal

15 985 ( 9.2%, Porto, 10 690 (6.1% and Aveiro with 6 903 (4.0% . The | owest
concentration of foreign residents is in the district of Portalegre (479 or
0.3% and Braganca (259 or 0.1%.

10. African communities represent about 47% (81 176) of the overall nunber of
foreign residents, while the European Union accounts for 25.3% (43 732), Centra
and South America 14.9% (25 733). The Asian continent accounts for the small est
share of foreign residents with about 4.1% (7 140).

11. O the nationalities represented, Cape Verde cones first with a total of

39 546 (22.9%, with a mpjority of nmen, 23 908 (60.5%, and only 15 638 (39.5%
wonen. The Brazilian comunity conmes second with 20 082 residents, 10 884 nen
(54.29% and 9 198 wonen (45.8%.

12. Wth regard to their distribution by sex, the majority of foreign
residents are nmale (100 987, or 58.4%, while 71 925 are female (41.6%.

13. 86 810 (53.5% of these foreign residents are active while 75 399 (46.5%
are not active. O the active population, 19.3% (16 772) are enployers or self-
enpl oyed, while 80.7% (70 038) work for another enployer. O the non-active
foreign residents, students, with 44.3% (33 375) and housewi ves, with 44. 0%

(33 190) account for alnost the entirety of this group. There are 5 450 foreign
residents who are retired (7.2%.

14. Anal ysi s of nmovenents recorded in 1996 shows that 7 767 foreign residents
entered Portugal: 4 283 (55.1% were men and 3 484 (44.9% were wonen. These
persons nostly cam from countries of the European Union, with 2 717 (35.0%, and
Africa, with 2 649 (34.1%. Cape Verde with 1 068 persons and Brazil with

829 foreign residents were the countries that contributed nost to this flow

The age structure of the new foreign residents shows that the age group

25/ 29 years was the nost representative with 1 356 (17.6% persons.
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15. Wth regard to cessation of residence (departures), 3 171 foreigners left
the country: 1 737 males (54.8% and 1 434 females (45.2% . The nost
nationalities nost represented were Brazilians with 648 (20.4% of departures
and Venezuel ans with 503 (15.9% . The age group experiencing the npst nmovenent
was the group aged 20/ 24 years with 617 (19.5% cessations of residence.

B. Gypsies

16. W t hout making reference to race - which is not permtted under the
Portuguese | egal system as we have enphasi zed above and which is deened by the

United Nations an optional criterion - it nust be pointed out that there are
about 40 000 Portuguese citizens who may be considered to be Gypsies and who
must be offered - |ike other Portuguese citizens - conditions for harnoni ous

insertion into Portuguese society. This has |led the Governnent, by resol ution
157/ 96 of the Council of Mnisters, published in the Oficial Journal, series 1
B, of 16 COctober 1996, to set up a working group for the equality and
insertion of the Gypsies. This working group conpleted its work in January 1997
and therefore ceased to exist, being replaced by a group to follow up the
measures proposed in the report submtted by it. The Gypsies have been in
Portugal since the XVth century. They have been Portuguese citizens since the
Constitution of 1822 and the Constitutional Charter of 1826 which elim nated
i nequalities based on race and recogni zed the Portuguese citizenship of persons
born on Portuguese territory.

C. Foreigners resident in Portugal on 31 Auqust 1997

17. These data al so cone fromthe Aliens and Frontiers Departnment. They are
nore recent and give a nore accurate idea of the nunber of foreigners resident
in Portugal. On 31 August 1997, the resident foreign popul ati on nunbered

174 638 persons, of whom 49 014 originated from Europe and 45 360 fromthe
European Union. In the latter group, Spaniards (9 683), Germans (8 213) and
French citizens (5 326) were the nmpbst nunerous.

18. The | argest group of foreign residents cones fromAfrica (81 472), with
16 289 from Angol a, 39 655 from Cape Verde, 12 743 from Gui nea Bi ssau, 4 413
from Mozambi que and 4 278 from Sao Tone and Principe. Thirty-six thousand one
hundred and ni nety-seven originated fromthe Americas, with 20 045 Brazili ans.
Asia was the smallest group, with only 7 190 persons.



CERD/ C/ 314/ Add. 1

page 8
Table 1
Foreign population resident in Portugal on 31 August 1997
(by country of origin)
Country of origin Tot a
Eur ope 49 014
Eur opean Uni on 45 360
Ger many 8 213
Austria 416
Bel gi um 1 647
Denmar k 667
Spai n 9 683
Fi nl and 426
France 5 326
G eece 93
I rel and 348
Italy 2 612
Luxembour g 59
Net her | ands 3 064
Uni ted Ki ngdom 12 189
Sweden 1 067
O her countries of Europe 3 654
Al bani a 3
Ar meni a 9
Bel ar us 9
Bosni a- Her zegovi na 88
Bul gari a 308
Cyprus 2
Croatia 81
Estoni a 1
Ex- Yugosl av Republic of Macedonia 1
Ex- Czechosl ovaki a 69
Ex- Yugosl avi a 155
Ex- USSR 308
Hungary 84
I cel and 34
Li echtenstein 4
Li t huani a 10
Mal t a 5
Monaco 2
Nor way 400
Pol and 187
Czech Republic 19
Romani a
Russi a 342
Sl ovaki a 8
Sl oveni a 4

Switzerl and 1171



Tur key
Ukr ai ne
Yugosl avi a

Africa

South Africa
Al geria
Angol a

Beni n

Bot swana

Bur undi
Bur ki na Faso
Caner oon

Cape Verde
Congo

Cote d' lvoire
D i bouti

Egypt

Et hi opi a
Ganbi a

Chana

Gui nea Bi ssau
Gui nea

Li byan Arab Janahiriya
Kenya

Lesot ho

Li beri a
Madagascar

Mal awi

Mal

Mor occo
Mauri ti us
Mauri tani a
Mozanmbi que

Ni geri a
Uganda
Central African Republic
Rwanda

Sao Tome and Princi pe
Senegal
Seychel les (1)
Sierra Leone
Sudan
Swazi | and
Tanzani a

Togo

Tuni si a

Zaire

Zanbi a

Zi mhabwe

81

16

39

12

80
78
53

472

730

655

78

49

19
743
198

36
286

36

22
57
288
12
24
413
60

18
278
333

84
11

324

26
197

64
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The Anericas

North Anerica

Canada
United States

Latin Anerica and the Caribbean

Argentina
Bar bados
Bel i ze

Ber nuda
Bol i vi a
Brazil
Chile

Col onbi a
Costa Rica
Cuba

El Sal vador
Ecuador

Gr enada
Guat emal a
Guyana

Hai t
Hondur as
Janmai ca
Mexi co

Ni car agua
Panama

Par aguay
Per u
Dom ni can Republic
Sur i name
Trini dad and Tobago
Ur uguay
Venezuel a

Asi a

Af ghani st an
Saudi Arabia
Bahr ai n
Bangl adesh
Chi na

United Arab Enmirates
Hong Kong

I ndi a

I ndonesi a

I ran

I raq

| srael

Japan

Jor dan

36

10

N

25

20

197

727

254
473

470

404

30
045
166
204

10
101

159
32

17
76
933

190

19
16
104
408

296
067

564
157
87
696
74
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Kuwai t 19
Lebanon 177
Mal aysi a 25
Myanmar 2
Pal esti ne 10
Paki st an 891
Qat ar 2
Republ i ¢ of Korea 162
Peopl e's Denocratic Republic of Korea 24
Si ngapor e 41
Sri Lanka 14
Syria 70
Thai | and 34
Tai wan 4
Vi et Nam 4
Yenmen 2
Cceani a 489
Australia 443
New Zeal and 46
St at el ess 276
Overall total 174 638

D. Acquisition and retention of Portuguese nationality

19. Probl ems of racial discrimnation arise essentially within the country and
are not connected with nationality. Nevertheless, the acquisition or retention
of Portuguese nationality is a factor that hel ps to explain Portugal's attitude
to the foreigners (sonetinmes associated with probl ems of xenophobia) who have
integrated into the nmultiracial and nultiethnic society of Portugal. Since the
Constitution forbids the conducting of surveys on the racial or ethnic conponent
of the population, it is inpossible - despite awareness of its composition - to
measure in figures the different ethnic groups that make up Portuguese society.
Tables 2 and 3 for the year 1997 show that applications to acquire or retain
Portuguese nationality are nearly always accepted, that their nunmber was highest
in the case of Cape Verde, and that the busiest nmonth in the period January-
August 1997 was February.
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Table 2

Acqui sition or retention of Portuguese nationality
(January - August 1997)

[
ElGranted
W Refused

Angola Cape Verde Guinea Bissau Mozambique Sao Tome and Principe



Granting or

retention of Portuguese nationality

Table 3

(January - August 1997)
MONTH COUNTRY
Angol a Cape Verde Gui nea Bi ssau Mbzanbi que Sao Tome and Princi pe
Granted Ref used Granted Ref used Granted Ref used Grant ed Ref used Granted Ref used
Gant'd |Retain'd Gant'd |Retain'd Gant'd |Retain'd Gant'd |Retain'd Gant'd |Retain'd

January 1

February 2 2 4 3 12 3 1 5 1 4

Mar ch 1 4 1 1

April

May

June 1

July

August 1

TOTAL 2 0 3 9 5 12 0 0 3 1 1 5 1 0 5
kel
Q
«Q
)
|_\
w

T PPV /YTE O /A4



Table 4
Extraordinary reqularization of

cl andestine inmgrants

(1996)
From 11 June to Reg. dir. Reg. dir. Reg. dir. Reg. dir. Reg. dir. Reg. dir. Tot a
11 Decenber 1996 Li sbon Coi nbr a Porto Faro Pont a Del gada Funcha
Angol a 8 323 224 415 287 2 4 9 255
Al geri a 47 1 3 14 65
Bangl adesh 743 7 2 752
Brazi | 1 398 272 474 170 5 11 2 330
Cape Verde 6 580 30 54 188 18 2 6 872
Chi na 961 139 366 136 6 1 608
Gui nea Bi ssau 5 030 96 79 101 2 5 308
Hungary 4 17 4 1 26
I ndi a 899 2 12 915
Mor occo 314 65 92 49 520
Mbzambi que 365 23 11 16 1 416
Paki st an 1 735 8 9 2 1 754
Romani a 411 11 11 27 1 461
Russi a 34 5 13 1 1 54
Sao Tone + 1 478 28 32 11 1 549
Princi pe 2 500 161 218 149 106 63 3 197
O her
Tot al 30 822 11 082 1 790 1 165 139 84 35 082

yT obed

T PPV /YTE O /A4
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E. Extraordinary reqgularization of clandestine inmmagrants

20. The extraordinary regularization of clandestine imrigrants is part of the
effort to integrate the different elenments of Portuguese society into a

mul tiethnic and nmultiracial society. Because of the | arge nunbers of
foreigners, nostly fromthe Portuguese-speaking countries, entering the country
in an irregular manner, two special canpaigns for the extraordinary
regul ari zation of clandestine immgrants were organi zed, one in 1992 and the

ot her fromJune to Decenber 1996, so that these persons mght enjoy full status
in Portugal together with the economic, social and cultural rights conferred by
such status (see al so paragraph 59, in section D.4 of chapter Il bel ow).

21. The results of this regularization of clandestine inmmgrants were as
follows: from 11l June to 11 Decenber 1996 (period of regularization) a tota
of 35 082 persons were legalized: 9 255 from Angola, 2 330 fromBrazil, 6 872
from Cape Verde, 5 308 from Gui nea Bissau, 416 from Mdzanbi que and 1 549 from
Sao Tome and Principe. Those with no initial links with Portugal include

1 754 Pakistanis and 1 608 Chinese.

22. Three sets of statistics relating to the denographic composition of the
popul ati on of Portugal for 1996 and 1997 prepared by the Plan Division of the
Aliens and Frontiers Departnent will be found in annex. */

. GENERAL SI TUATI ON REGARDI NG RACI AL DI SCRI M NATI ON

A bservations of the Commttee on the Elim nation of
Raci al Discrimnation on the subm ssion of
the third and fourth reports

23. VWen the third and fourth periodic reports of Portugal (CERD/ C/ 179/ Add. 2)
were submitted in March 1991, the Committee formul ated several observations (see
the Committee's report submtted to the General Assenbly, A/ 46/18,

par agraphs 110 to 126). Specific points of information on the subjects raised
by the Commttee during discussion of the previous reports are given bel ow, even
if several of these points will be dealt with in greater detail in the second
part of this report.

1. Denpgr aphi ¢ _conposition of the popul ation

24, The denographi c conposition of the population is a function of Table 1
above showi ng the foreign population. The rate of unenployment is currently
7.3% Wth regard to education, the objective for 1999 is to offer pre-schoo
education to 90% of children aged five, 75% of children aged four and 76% of
children aged three; to achieve this, 45 000 teaching posts will be created,

t hrough public investrment for the creation of 567 classroons per year

*/ These annexes may be consulted in the archives of the Secretariat.
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2. Mot her tongue of the population
25. The not her tongue of the population is Portuguese. A mnority |anguage

with a very few speakers, Mrandés, exists in the north-east of the country;
optional classes exist in the |ocal schools for those who wish to foll ow them

3. Canpai gns of extraordinary regularization of clandestine inmgrants

26. Wth regard to residence permts, there have been two canpaigns for the
extraordinary regul ari zati on of clandestine inmgrants, as already stated (see
par agraphs 20 and 21), showi ng evidence of Portugal's tendency to assimlate
foreigners. The figures for the canpaign that took place from June to Decenber
1996 are given in Table 4. This tendency to assimlate is also evidenced in the
granting or retention of nationality (see paragraph 19 above). The criteria

i nvol ved for the granting of Portuguese nationality are nmentioned in connection
with article 5 under the heading of "Political rights" (see paragraphs 138 to
145 bel ow).

4. St rengt heni ng of European identity

27. The strengtheni ng of European identity nentioned and mai ntained in
paragraph 5 of article 7 of the new text of the Constitution does not affect
non- Eur opean citizens, who retain all the rights recognized to themby a
denocratic society. This strengthening of European identity refers specifically
to the regional level, in the European international organizations (European

Uni on, Council of Europe, etc.), and the effort towards economic, social
political and human integration pursued by Portugal

5. Legal consultation offices

28. The | egal consultation offices nentioned bel ow (see paragraphs 72 to 74
and 115) are currently 11 in nunber. They are available to all citizens who
require information on the functioning of justice and are desirous to know their
rights without having to go through a | awyer, particularly on account of the
costs a consultation would normally involve.

6. Hi gh Conmi ssioner for Inmmgration and Ethnic Mnorities

29. The Hi gh Commi ssioner for Immigration and Ethnic Mnorities is currently
responsi bl e for questions associated with the problens of discrimnation, racism
and xenophobia. He follows in the wake of institutions such as the Conmi ssion
for the pronmotion of human rights and equality in education and represents the
effort of the Portuguese State to ensure conbat against discrimnation, racism
and xenophobia. This Hi gh Comm ssioner comes under the authority of the

presi dency of the Council of Mnisters (for nore details, see paragraphs 54 and
55 bel ow).

7. Jurisprudence relating to Gypsies

30. Wth regard to jurisprudence relating to Gypsies, sone new devel opnent s
are nmentioned in the cormentary to article 2, that is, in section B, entitled
"Jurisprudence relating to mnorities” and in the comrentary on article 4
entitled "Recomrendati on 72/ A/ 96 of the Onbudsman" (see paragraphs 80 to 90, 104
and 105 bel ow).
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8. Ski nheads

31. On the question of skinheads, reference should be made to the comentary
on article 4, that is, in section B, entitled "The MAN decree of the
Constitutional Court" (see paragraphs 100 to 103 bel ow).

9. Educati on
32. The personal identity of citizens is always the ultinmate objective of
education. In this respect, educational programres on human rights have been

establ i shed and speci al neasures are taken for the education of the nost

di sadvant aged groups. The "Inter-cultures"” data bank shows that the cl ass of

t he popul ation that suffers the worst failures and has the nost school drop-outs
is the Gypsies. For fuller information, see the comrentary on article 7 in

par agr aphs 292 to 340 bel ow.

B. Inportant provisions of the Constitution
1. State based on the rule of |aw
33. Portugal is a social, denocratic and non-discrinmnatory State based on the
rule of law (arts. 1 and 2 of the Constitution). 1In regard to racia

di scrimnation, sone nmore specific provisions of the Constitution may be

menti oned. Thus, a Portuguese citizen is a person considered to be a citizen by
the law or by an international convention (art. 4). Article 13 sets out the
general principle of non-discrimnation and equality, providing in paragraph 2
that "no-one may be privil eged, favoured, disadvantaged, deprived of a right or
exenpted froma duty on account of his or her ascendancy, sex, race, |anguage,
territory of origin, religion, political or ideological convictions, education
econom ¢ situation or social condition".

2. For ei gners
34. As it has been said, the fact of being foreign sonetines evokes in

nationals a different, and possibly discrimnatory attitude to foreigners.
However, in regard to foreigners, stateless persons and European citizens,
article 15 of the Constitution establishes the follow ng:

"1. Forei gners and statel ess persons residing in Portugal shall enjoy
the sane rights and be subject to the sanme duties as Portuguese citizens.

2. Political rights, the exercise of public functions that are not of
an essentially technical nature and the rights and duties which the
Constitution and the | aw reserve exclusively for Portuguese citizens are
excl uded from paragraph 1

3. Citizens of the Portuguese-speaking countries may be granted, by
means of an international convention and under conditions of reciprocity,
rights that are not conferred on foreigners, except for access to
titularity of organs of power and organs of the governnent of autononous
regi ons, service in the arned forces and diplomatic careers.
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4, The aw may grant to foreigners resident in the national territory,
in conditions of reciprocity, active and passive electoral capacity to
el ect nmenbers of the organs of |ocal power.

5. The Iaw may al so grant to citizens of the nenber States of the
Eur opean Union resident in Portugal, in conditions of reciprocity, the
right to elect and to be elected as deputies to the European Parlianent.".

3. Personal rights of every citizen

35. Inits Title Il, "Rights, freedons and personal guarantees", the
Constitution in article 26, under the heading "OQher personal rights", provides
in paragraph 1 that "all are recognized to have the rights to personal identity,
devel opnent of personality, civil capacity, citizenship, good nanme and
reputation, inmage, speech, protection of the intimcy of private and famly
life, and | egal protection against any formof discrimnation”. This right to
the enjoyment of personal rights is addressed to all, and cannot be di m ni shed
on account of race, colour or the fact of being a foreigner

4. Asyl um expul sion, extradition

36. Situations connected with the right to asylum expul sion and extradition
could give rise to discrimnatory treatnent or abusive behaviour, even on the
part of the authorities, if not carefully regulated. These situations concern
foreigners who are soneti mes not of the same colour or race, and they therefore
need to be taken into account in this report on racial discrimnation

37. In regard to expul sion, extradition and the right to asylum article 33
stipul at es:

"1 Portuguese citizens cannot be expelled fromthe national territory.

2. Expul si on of anyone who has entered or is found illegally on the
national territory, who has obtained a residence pernit or has submtted
an application for asylumthat has not been refused, shall be determ ned
by a judicial authority only; the I aw shall provide for expeditious
deci si on.

3. Portuguese citizens may only be extradited fromthe nationa
territory, in conditions of reciprocity established by internationa
convention, in cases of terrorismand organized international crinme,
providing the juridical order of the requesting State contains guarantees
of fair and equitabl e procedure.

4, No- one can be extradited for political reasons or crimes that carry,
under the |aw of the requesting State, the death penalty or a penalty
resulting in irreversible damage to physical integrity.

5. No- one may be extradited for crines punishable, under the |aw of the
requesting State, by a penalty or safety nmeasure depriving or restricting
freedomin perpetuity or for an indefinite duration, except in conditions
of reciprocity established in an international convention and on condition
that the requesting State offers guarantees that such penalty or safety
measure will not be applied or executed.
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6. Extradition can only be determ ned by a judicial authority.
7. The right of asylumis guaranteed to aliens and statel ess persons

who are persecuted, or under a serious threat of persecution, in
consequence of their activities on behalf of denpcracy, social or nationa
i beration, peace between peoples or liberty or human rights of

i ndi vi dual s.

8. The status of political refugees is defined by [aw ".

5. The question of East Ti nor

38. The question of East Tinor is inmportant for Portugal. Under the heading
"Sel f-determ nati on and i ndependence of East Tinor", article 293 of the
Constitution stipul ates:

"1 Portugal remains bound by her responsibilities under internationa
law to prompte and guarantee the right to self-determ nation and the
i ndependence of East Tinor.

2. The President of the Republic and the Governnent have the power to
take all necessary action for achieving the objectives stated in
paragraph 1.".

39. It is also inportant to ensure proper reception of people from Ti nor;
a conm ssion has therefore been set up for their reception (see bel ow
par agraphs 58, 221 and 222).

C. On_sone incidents of racial discrimnation

40. A brief description follows of the general situation in Portugal in regard
to racismand racial discrimnation, without prejudice to the greater details
given in the second part of this report. Information will also be found further

on concerning the | egal nmeasures taken and the texts that are applicable.

1. Incidents with Bl acks

41. Since 1985 there have been a nunber of violent actions of a racist nature.
They are essentially the maki ng of skinheads inspired by a neo-Nazi ideol ogy and
extrene radicalism and Blacks are their main target.

42. In 1989, a well known far left political |eader was assassinated. The
measures then decreed by the public authorities resulted in a considerable fall-
off in this type of action after 1989, to the extent that the Constitutiona
Court decided that it could not declare the extrene right-w ng organi zation, the
Nat i onal Action Mwvenent (MAN), defunct as it considered that it had already
ceased to exist. Thus, even if the perpetrators of the crimes were nenbers of
the MAN, there was no proof that there was a |ink between the crinmes and the
organi zation itself (see comentary on article 4, in paragraphs 100 to 103

bel ow) .

43. In January 1992, an African was found dead. The end of 1992 was al so
mar ked by a wave of violence in football stadia provoked by skinheads, probably
of a racist nature. |In February 1993, another African was killed at Feij6, and
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in June 1993 another African was al so found dead; the persons who comitted
these crines are now in prison.

44, In the nmeantinme, other incidents involving skinheads were reported. But
several incidents caused by young Bl acks were also reported. These nay be due
to the difficult situation they are experiencing, but they may al so be a form of
revenge. These actions usually occur in big urban areas.

45, O her incidents of a racist or xenophobic nature have been observed, the
(occasional) subm ssion of petitions with a | arge nunber of signatures to the
authorities protesting against the installation of individuals of a certain race
or colour (Gypsies and black Africans in particular), or denonstrations

organi zed to the same end. Racist nmural graffiti attributed to school students
have al so be found, and sone fights of a racist character have occurred in
certain establishments open at night, but these incidents have not been very
comon. Gypsies are the nost common victinms of these attacks, followed by

Bl acks and people returning fromthe fornmer col onies.

46. In 1995, sone very serious incidents broke out, disturbing the apparent
peace. On 10 June 1995, the day commenorati ng Canbes and the Portuguese
comunities, a group of 30 skinheads arnmed with knives burst into a

nei ghbour hood generally frequented by people in search of nocturna
entertainment. Their violence consisted in pursuing and attacki ng any Bl ack
they m ght nmeet, and as a result one nman was assassinated and 12 injured. Nine
ski nheads were captured by the police and the judge decided that they should
await judgenment in prison (preventive detention).

47. This act of violence was al nost unani nously condemmed. The Denocratic
People's Union (UDP), a party of the extrene left, associated it with the
comments nmade on the sanme day by certain figures identified with the extrene
right. This act was al so condemmed by the youth association "O ho vivo", which
runs an antiracist tel ephone line. "SOS-racisn, an NGO al so condemed this
act of violence. The Lisbon nunicipal authority also criticized it through its
di vi si on of social support and the nunicipal council for inmmgrant conmmunities
and ethnic mnorities.

48. At the funeral of the victim- Alcindo Monteiro - the followi ng Thursday
at Barreiro, the bishop of Setubal conducted the cerenpbny and made a speech

agai nst racismand discrimnation. The bishop's presence was seen as inportant,
for he has acquired a considerable reputation in matters of human rights as a
result of his indefatigable efforts in this domain. |In the days that foll owed,
there were antiracist demonstrations and a few acts of violence. However, there
were no sequels to these affairs and no incident of such gravity has occurred
since then. The skinheads were given heavy prison sentences in 1997, going as
far as 18 years for six of them

2. Incidents with Gypsies

49. The other sector in which phenonena of intol erance and discrimnation are
to be found is anong the Gypsy popul ation. For this population, a jurisprudence
that will be exam ned bel ow (paras. 80 to 90) has had to nmake its way within the

nati onal |egal systemfor equality to be re-established.
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50. Gypsies are sonetines the targets for threats or neasures by certain
i ndi viduals, and in a few instances by public authorities, to have them expelled
froma place of residence. 1In 1996, under strong pressure fromthe popul ation

the mayor of Vila Verde decided to have the housing acconmodati ng the Gypsy
popul ati on destroyed on the allegation of drug trafficking; the Cvil Governor
(Prefect) of the district of Braga i nmedi ately opposed this nmeasure, taking his
conplaint to the Orbudsman, who fornul ated a reconmendati on calling upon the
mayor to reinstate the Gypsies (see, under the comrentary on article 4,
recommendati on 72/ A/ 96 of the Orbudsman, in paragraphs 104 and 105 bel ow).

51. The procedure is currently running its course. Meanwhile, the famly of
the head of the Gypsy community - and the head hinself - have been the object of
crimnal proceedings for drug trafficking. Only a few individuals have been
convicted, and the innocence of the head of the famly and nost of the Gypsies
has been established by the facts. Because of his intervention, the Prefect of
Braga has received strong support fromall intellectual sectors of Portuguese
soci ety and from several political parties.

52. After this description of the Portuguese situation, it is useful to
briefly anal yse the recent measures adopted internally and to indicate the
significance of Portugal's participation in the activities of internationa
or gans.

D. Recent internal neasures to conbat racism and intolerance

53. In the framework of Portuguese donestic |aw, several neasures have been

i npl enmented to conbat possible violations of the principle of non-discrimnation
and the protection of ethnic mnorities, whether they be conposed of Portuguese
citizens or of foreigners.

1. Hi gh Conmi ssioner for inmmgration and the ethnic mnorities

54. Decree | aw 296- A/ 95 of 17 Novenber, relating to the O ganization Act of
the thirteenth constitutional Government, provided for the creation of the High
Conmi ssioner for immigration and the ethnic mnorities and placed hi munder the
presi dency of the Council of Mnisters. The creation of this post was

determ ned by the new chal | enges facing Portugal as a country of immgration
for Portugal has traditionally been a country of emigration and it is only quite
recently that it has become a country of inmgration. This has given rise to
the need to create neasures to integrate the famlies of immgrants into
Portuguese society. The ultimte objective of this policy is to prevent
xenophobi a, intol erance and di scrimnation against foreigners resident in
Por t ugal .

55. The Hi gh Commi ssioner has four major functions:

1. To stinmul ate consultation and di alogue with entities representing
immgrants or ethnic mnorities in Portugal and to study the question of
the insertion of inmgrants and ethnic mnorities, in collaboration with
the social partners, social solidarity institutions and other public or
private entities active in this domain

2. To help to inprove the living conditions of immgrants in Portugal
so as to meke it possible for themto integrate into society, with respect
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for their identity and cultures of origin. He nust also help to ensure
that all citizens residing legally in Portugal enjoy the sane dignity and
opportunities, so as to elimnate discrimnations and conbat raci sm and
xenophobi a;

3. To monitor the action of the different services of the public

adm ni stration conmpetent in regard to the entry, stay and departure of
foreign citizens in Portugal, respecting their functions and those of the
conpetent menbers of the Government. He nust collaborate in the
definition and follow up of policies to actively conbat exclusion, by
stimul ating interdepartnmental horizontal action by the services of the
public adm nistration and the Governnent departnents intervening in the
sector;

4, To propose nmeasures, notably of a regulatory nature, to support
imm grants and ethnic mnorities.

2. Wrking Goup for the Equality and Insertion of Gypsies

56. The Working Group for the Equality and Insertion of Gypsies was
established by Council of Mnisters resolution 157/96 of 19 Cctober and
addresses two fundanental objectives: on the one hand, detailed analysis of the
difficulties of the Gypsies in achieving insertion into Portuguese society, and
on the other hand, the devel opnent of proposals to help to elimnate these
situations of social exclusion (see, in paragraphs 223 to 234 bel ow, the
comentary on article 5 relating to the special measures for the integration of
ethnic mnorities, and, in paragraphs 299 to 313, the comrents on article 7
dealing with the education of Gypsies).

57. In January 1997, the Wbrking Goup (chaired by the H gh Conm ssioner for
immgration and the ethnic mnorities) subnmtted a progress report whose basic
features were recognition of a certain tendency in Portuguese society towards
exclusion and indifference towards Gypsies. Once the report had been submtted
and suggestions formul ated the Wrking G oup was di ssolved and repl aced by a
group responsible for nonitoring the application of the nmeasures for the

i ntegration of Gypsies.

3. Internministerial Comm ssion for the Reception of the Tinprese Community

58. In the framework of the inplenentation and respect for the principle of
non-di scrimnation, the Intermnisterial Comm ssion for the reception of the

Ti norese comunity was created by resolution 53/95 (O ficial Journal

2nd series, 7 Decenmber 1995). This Conmi ssion has the task of coordinating and
assessing proposals ained at the devel opment of integrated policies favouring
the reception and insertion of the Tinor conmunity in Portugal (see also the
comentary on article 5 in paragraphs 221 and 222 below). The creation of this
Commission is naturally related to recognition of the right to self-

determ nation for East Tinor, to which Portugal is deeply committed. 1In the
nmor e gl obal perspective of pronoting self-determ nation in East Tinor, Portuga
is giving support to the Tinmorese who seek refuge in Portugal
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4. Process of extraordinary reqularization of clandestine foreign inm grants

59. Law 17/96 of 24 May organi zed, as we have already described (paragraphs 20
to 22), a process for the extraordinary regularization of clandestine foreign

i mmgrants. This was coordinated by the National Comm ssion for Extraordinary
Regul ari zati on (CNRE) whi ch exam ned the applications. This regularization was
necessary in order to allow foreigners to fully enjoy their social, econom c and
cultural rights, particularly in regard to work, social services and access to
housi ng, since rehousing programmes are only open to persons in a regular
situation. This process of extraordinary regularization took place between 11
June and 11 Decenber 1996. The figures relating to this extraordinary
regul ari zation are given in Table 4 above.

E. Participation of Portugal in the activities of international organs

60. At the international |evel, the position of Portugal reflects the
provisions of its Constitution and its internal policy. Thus, Portuga
undertakes to respect human rights and participates in the adoption of measures
for their pronotion, and undertakes to introduce them and ensure respect for

t hem under donestic |egislation

1. Council of Europe: "All different, all equal" canmpai gn

61. Portugal participated actively in the "All different, all equal" canpaign
under the auspices of the Council of Europe. This canpaign started in Decenber
1994, proceeded with various youth activities in the year 1995, in 1996, and was
renewed for the year 1997. It was coordinated in Portugal by the Secretary of
State for Youth and its chief support came fromthe Portuguese Youth Institute.
Several ministries were represented in the organi zati on of the canpaign,
including the Aliens and Frontiers Departnment and the Mnistry of Labour

62. But the campaign did not only involve representati ves of public bodies.
There were numerous nongover nnental organi zati ons, students' association and
even youth groups taking part. A fund was set up and enabled activities of al
sorts to be carried out, all of them associated wi th awareness of the probl em of
raci sm and xenophobia; in 1995, a youth train joined Portugal with other
countries of Europe, destination Strasbourg.

63. In the framework of the Mnistry of Justice, it was stressed to the
entities nore directly involved with the organization of the canmpaign that it
should not be limted to young people but should draw the attention of the whole
of society to certain problens, such as those of foreigners and their rights,
and shoul d include certain groups in all activities, such as the group of
children received into special schools because of famly difficulties, and
mnors in general. The proposals of the Mnistry of Justice were formul ated
with the collaboration of the Bureau of Docunentation and Conparative Law of the
O fice of the Procurator-General of the Republic, the Institute for Socia

Rei nsertion and the prison services.

2. Council of Europe: European Conmi ssion agai nst Raci sm and | ntol erance

64. The European Commi ssion agai nst Raci sm and I ntol erance of the Council of
Eur ope operates in a framework conmposed of country groups and carries out its
action by nmeans of country by country analysis in which countries act as
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rapporteurs on each other within each group. Followi ng the presentation of the
reports on each country, the Comm ssion formnul ates recomrendati ons on

| egi sl ati ve measures of a civil, admnistrative and penal nature to be adopted
in the country concerned and suggests social neasures to that country. Portuga
thus replied to a questionnaire fromthe Conm ssion on the various probl ens
relating to raci smand xenophobi a. Portugal was al so desi gnhated rapporteur for
Luxembour g, Romania and Cyprus. After preparing its reply to the questionnaire
on its internal situation, Portugal accepted and di scussed the proposed
recommendati ons for Portugal. The Commi ssion conmpleted its work and put the
results on the Internet (http://ww.ecri.coe.fr).

3. United Nations Organi zation

65. Portugal responds frequently to the questions put to it, for exanple, by
the O fice of the Hi gh Comm ssioner for Human Rights, and takes an active part
in the work of the Comm ssion on Human Ri ghts.

4. Eur opean Uni on

66. In the framework of the European Union, Portugal was a co-author of the
joint action of 15 July 1996 adopted by the Council on the basis of article K 3
of the Treaty establishing the European Union, concerning action against racism
and xenophobia, and the institution of the European Mnitoring Centre on Racism
and Xenophobia. It also played an active part in the European Year agai nst
Raci sm decreed by the European Uni on, organizing several actions of a diverse
nature to draw the attention of citizens to the problem of racism and
intolerance. Finally, it has taken part in Community meetings that have tried
to identify the problemin order to prepare for closer harnony between

| egi sl ati on on these issues at the European |evel.
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Part 11
| NFORMATI ON RELATI NG TO ARTICLES 2 TO 7
Article 2

A. General considerations

67. The previous reports (CERD/ C/ 101/ Add. 3 of 1985, CERD/ C/ 126/ Add. 3 of 1988
and CERD/ C/ 179/ Add. 2 of 1990) and their presentation showed Portugal's
determination to condem all forns of racial discrimnation and to adopt
measures to proscribe themand to afford protection, in general, to rights,
freedons and guarantees. This determnation is to be found in various

provi sions of the Constitution and donestic legislation attenpts to reaffirmit
in a concrete manner. The texts mentioned below reflect this concern

1. State of siege and state of energency
68. Law 44/ 86, of 30 Septenber, concerning the reginmes of state of siege and
state of energency, provides that their declaration shall in no way affect

rights to life, integrity and identity of persons, civil capacity and
citizenship, the principle of non-retroactivity of crimnal |aw, the right of
persons accused to a defence, and freedom of conscience and religion. |In cases
where the exercise of rights, freedons and guarantees may be suspended, the
principle of equality and non-discrimnation is always respected.

69. The Constitution has also, in the text maintained in the fourth revision
of the Constitution, article 19, preserved the provision that deals with these
two situations, clarifying their scope (paras. 2 and 3) while stressing the
principles of proportionality and the need for the nmeasures adopted by the
decl arati on.

70. Citizens whose rights, freedons and guarantees have been violated by the
decl aration of the state of enmergency or by an unconstitutional or illega
measure adopted during its application are entitled to an indemity, according
to the general terns of the law, their right of access to the courts being in no
way affected for the defence of rights, freedons and guarantees infringed or
threatened with infringenent.

2. Code of Penal Procedure

71. The new Code of Penal Procedure, adopted by decree-law 78/ 87, of 17
February, aimed to construct a systemnaking it possible to attain the ainms of
the realization of justice and the preservation of the fundanental rights of

i ndi viduals while at the same tine ensuring the security of the comunity. The
sol uti ons adopted have applied the principle of equality of arns in procedure
and make for the strengthening of the rights to defence of the accused

(art. 61). To this end, for exanple, the intervention of an interpreter is
foreseen in procedures in which someone who is not fluent in the Portuguese

| anguage is involved, w thout that person incurring any costs (art. 92).
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3. Access to law and to the courts
72. I n Decenber 1987, the Government |egislated on access to law and to the

courts. A systempronmoting the right to information and | egal protection
foreseen by article 20 of the Constitution was thereby instituted (see also, in
par agraphs 109 to 113, the commentary on article 5 concerning access to
justice). This helps to ensure that no-one is prevented, by their social or
cultural condition or by the lack of financial means, from asserting or
defending their rights. Legal information is of paramount inportance in that it
establishes a link between citizens and justice. |In this spirit, reception
services are gradually being created to work with the courts and the judiciary
servi ces.

73. Legal consultation offices give out |legal information free of charge
through | awyers appointed for this purpose by the bar, the costs being borne by
the Mnistry of Justice. There are at present 11 such offices, at Lisbon
Porto, with an extension at CGui mardes, Coinbra, Evora, Lanego, Covilha, Ponta
Del gada, Vila do Conde, Faro, Hangra do Heroisnmo and Vila Nova de Gai a.

74. It should be stressed that foreigners and statel ess persons residing
legally in Portugal enjoy this right to |legal protection. This same right is
al so recogni zed to non-resident foreigners who are nationals of countries where
a simlar legal provision is applicable to Portuguese citizens.

4, Access by foreigners to legal aid
75. Here we have a situation in which the Constitutional Court has played a
predom nant role. Wen it decides three tinmes - in three different proceedings

- that a law is unconstitutional, that law is expunged fromthe | egal order

This is what has happened to the former text of the |legislation on |egal aid.

In July 1993, and in August 1994, the Aliens and Frontiers Departnent refused to
grant asylumto two foreign nationals, who wi shed to appeal against this

deci sion. Not having the neans, they sought free assistance froma | awer.

76. They came up agai nst the obstacle of the legislation on |egal aid (decree-
| aw 387-B/ 87 of 29 Decenber and decree-|law 391/88 of 26 Cctober). Article 7 of
the first legislative text contained the provision that "foreigners and

statel ess persons habitually resident in Portugal enjoy the right to | ega
protection”. And article 1 of the second | egislative text provided as foll ows:

"1. For legal protection to take effect, usual residence of foreigners
and statel ess persons holding a valid residence pernmt mentioned in
paragraph 2 of article 7 of decree-law 387-B/ 87, of 29 Decenber, inplies
regul ar and continuous residence in Portugal for a period of not |ess than
one year, except where there is a legal reginme arising out of a treaty or

i nternational convention which Portugal is bound to respect;

2. The foreigner to whomasylumis granted or who enjoys the status of
refugee may benefit fromlegal protection fromthe date on which the right
to asylum or recognition of refugee status was granted."”

77. From these articles it was deduced that asylum seekers could not enjoy the
benefit of |egal aid, although possessing the prerequisite conditions for it to
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be granted. The judges did not apply the texts in question for infringenment of
articles 13.2, 15.1 and 2, and 20.1 and 2 of the Constitution. The questions
were referred in a conpul sory appeal to the Constitutional Court which rul ed
that the legislative texts in question were unconstitutional. These decrees
were published in the Oficial Journal, 2nd series, of 1 August 1995. The third
decree of the Constitutional Court on this question was handed down as nunber
316/ 95 and published in the Oficial Journal, 2nd series, of 31 Cctober 1995.

78. A decl aration of unconstitutionality with general binding force foll owed,
expungi ng the parts of the |egislative texts nmentioned fromthe Portuguese |ega
order, and in 1996 the |egislation was amended by | aw 46/ 96 of 3 Septenber which
now permts foreigners whose situation is not regularized to seek legal aid for
their regularization proceedings.

5. Broadcasting and tel evision

79. Law 87/88, of 30 July, concerns exercise of the activity of broadcasting
within the national territory. According to article 8, freedom of thought in
broadcasting includes the fundanental right of citizens to information providing
for ideological pluralismand free expression, and the confrontation of
different strands of opinion and of thought that are essential to the practice
of denocracy. But the broadcasting of any progranme or nessage inciting to

vi ol ence or contrary to crimnal lawis prohibited. The sanme goes for |aw 58/90
of 7 Septenber on television.

B. Jurisprudence relating to minorities

80. Certain decisions in jurisprudence connected with racial discrimnation
must be mentioned: in practice, jurisprudence also contributes to the
i mpl enentati on of international conventions. |In particular, reference nust be

made to affairs relating to legislation or to racist acts.

1. Constitutional jurisprudence

81. By its decision 14/80, the Constitutional Conm ssion ruled that the rura
service regul ations of the National Republican Guard were contrary to the
Constitution on the grounds that they infringed the principle of non-

di scrimnation: the regulations allowed these police to treat Gypsies in a

di scrim natory manner.

82. Following this, the Constitutional Court, in its decision 452/89, gave its
ruling on article 81.2 of the service regul ations of the National Republican
Guard, declaring it contrary to the Constitution, as decided by the
Constitutional Commi ssion

83. Article 81 of the regulations provided that in regard to nomads (an
expressi on not deened to be unconstitutional by the Constitutional Court), the
Nat i onal Guard shoul d exercise particular surveillance over caravans and groups
of nomads habitually travelling the roads, |living fromcomrerce or other
activities associated with an itinerant life. The Guard nmaintains surveillance
of their travels so as to prevent the perpetration of crimes against property or
people in the countryside and public places where the caravans usually stop
Article 81.2 also provided that, in case of suspicion, searches could be carried
out in caravans on the road or at resting places, always identifying the |eaders
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of the groups. When the destination of a journey was known to an agent of the
Guard, it was his duty to informthe commander of the arrival duty station

84. The Constitutional Court decided that night searches without a judicia
warrant were unconstitutional; the regulations of the National Guard were
therefore judged to be unconstitutional on this point (this decision was al so
anal ysed in Portugal's previous report (CERD/ C/179/Add.2 of 31 October 1990, in
par agraphs 50 to 54)).

2. Admini strative jurisprudence

85. The Adm nistrative Court of First Instance of Porto exam ned the

regul ations of the nmunicipality of Vila do Conde which required all Gypsies with
no official residence to report their arrival in the area of the municipality,
and to leave it within eight days. This neasure gave rise to strong indignation
in the press and sharp reactions of disapproval on the part of the Procurator-
Ceneral of the Republic and the Orbudsman

86. Fol |l owi ng these reactions, the municipality adopted new regul ati ons,
revoking the old ones, stressing that the new text was ai ned at anyone, whet her
or not they were Gypsies, who put up any clandestine form of housing, stating
that such housing shoul d be destroyed. The Public Mnistry contested this act
whi ch continued to be illegal because in reality it was ained at the Gypsies,
and in this sense violated the principle of equality.

87. The Court did not refer to the problemof the Gypsies as such, but to the
question of the invalidity of the adm nistrative act. It decided, however, that
the essential problemwas that of the persons affected by the act, the order to
destroy housing and the inpossibility of rebuilding it in any other place in the
area of the municipality. The central point of the decision was that the act,
too general and abstract, could therefore not have force of |aw because it was

i npossible to identify the persons at whomit was directed; hence, the act was
null and void.

88. To summari ze the Court's decision, an adm nistrative act which is not
based upon an individual situation and which does not in itself single out the

i ndividual to whomit is intended to be directed is null and void because the
essential element of identification is mssing. Reference to persons putting up
housi ng does not correspond to the individualization required by the second

par agraph of article 124 of the Code of Admi nistrative Procedure. The result
was that the Gypsies were not expell ed.

3. Suprene Court of Justice

89. The | ast decree of the Supreme Court of Justice, of 21 Septenber 1994, is
al so inportant. The District Court of Lamego convicted a Gypsy woman for drug
trafficking; in the grounds of the conviction it was stated, and inplenmented in
practice by this tribunal, that the sentence shoul d be augnented because the
woman was a Gypsy; indeed, as it was said: "Gypsies have a natural tendency to
drug trafficking - it is part of their custonms and traditions".

90. The decree of the Suprenme Court affirned that a notorious fact is a
qgquestion of law and may therefore be exam ned by the Supreme Court of Justice.
The Supreme Court then ruled that it is not general know edge and it is not
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obvi ous that Gypsies have a greater inclination to drug trafficking than any

ot her ethnic group. The decision of the court of first instance was therefore
illegal since it founded part of the punishment on the fact that the woman was a
Gypsy. The decision was revoked in regard to the part concerning the
augnentati on of the sentence.

Article 3

91. Bet ween the subnission of the |ast report and the present report, the
situation in South Africa has undergone a radical transformation with the
comencenent and consolidation of a process of political transition in that
country, initiated in February 1990 with the |iberation of M Nel son Mandel a,
and culminating in the holding of the first denocratic and nultiracial elections
on 27, 28 and 29 April 1994 and the subsequent formation of a Government of

nati onal unity with an ANC majority.

92. Bet ween 1990 and 1994, the period during which the Governnent of M
Frederik de Klerk lifted the state of enmergency and the segregati oni st

| egislation that was still in force, the European Conmunity and, naturally,
Portugal, made every effort to support the nmeasures and mechani snms gradual ly

i nposed to bring about political opening, respect for human rights and equality
bet ween South Africans.

93. To this end, the European Community took some tinely decisions of a
political nature, such as the lifting of econom c sanctions by the Conmmunity and
cessation of discouragenment of cultural, sporting and scientific contacts with
South Africa. At the sane tinme, the substantial financial contribution of the
Comunity to the Special Programre for the victinms of apartheid, destined to
support projects with an inmportant social inpact, nust be stressed.

94. On the occasion of the elections in April 1994, having regard to the

hi storical and cultural ties that have always |inked Portugal to the continent
of Africa, and to the size of the Portuguese conmunity in South Africa, it was
considered to be in the national interest to send a group of Portuguese
observers to take part in the global international surveillance m ssion

coordi nated by the United Nations.

95. The Portuguese Government is conscious of the serious deficiencies by

whi ch many South Africans continue to be affected, especially the bl ack
majority, principally in terns of enploynent, housing, education, health and
vocational training. Both internationally and within South Africa, Portugal has
al ways nost strongly condemmed all racially based practices of discrimnation
not ably by encouragi ng the Portuguese conmunity in South Africa to support the
construction of the "Rainbow Nation" and to play an active part init.

Article 4

A. Juridical condemmation of racism

96. As has already been affirned, the Portuguese Constitution proclains the
principle of equality and non-di scrim nation and prohibits associations draw ng
inspiration fromfascist ideology, that is, which adopt, defend or dissem nate
val ues such as colonialismor racism
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97. The new Penal Code, adopted by decree-law 48/ 95, of 15 March 1995, and
whi ch cane into force on 15 Cctober 1995, deals in article 132.2, section (d),
with homicide qualified by racial, religious or political hatred; in

article 159, with slavery; in article 239, with genocide; in article 240, with
racial discrimnation; in article 251, with insult on account of religious
belief; in article 254, with profanation of a body or burial place; in

article 297, with public incitement to crime; in article 298, with public
apology for crime; in article 299, with crim nal association; and in

articles 300 and 301, with terrorist organizations and terrorism

98. Thi s condemation of racismis to be found in the text of the Constitution
(art. 160, para. 1, section (d)), when it deals with the status of deputies, and
the | aw which conplenents that statute (laws 7/93 of 1 March and 24/95 of

18 August). It is stated there that deputies who receive a judicial conviction
for participation in organizations with a fascist ideology shall lose their
seats. Up to the present, no case of this kind has occurred in Portugal

99. Article 46.4 of the Constitution in turn prohibits arnmed associations of a
mlitary, mlitarized or paramlitary type, and racist organizations or

organi zations that follow a fascist ideology. Law 64/78, on fasci st

organi zations, prohibits inter alia the formation of organizations proclaimng
vi ol ence or defending fascism that is to say, "the adoption, defence or

di ssem nati on of values, principles, institutions or nmethods ... in particular
war nongering, violence as a formof political conbat, colonialism racism..."

B. The "National Action Myvenent" (MAN) decree of
the Constitutional Court

100. It is necessary here to touch upon decree 17/94 of the Constitutiona
Court, published in the Oficial Journal, 2nd series, of 31 March 1994. The
Procurator-General of the Republic called for the dissolution of the

organi zati on known as the "National Action Myvenent" (MAN) because it followed
the fascist ideology. The ordering of this inquiry was nentioned in Portugal's
| ast report (CERD/ C/179/Add. 2, para. 80). The Procurator-General alleged that
the cultural association "National Action" founded in 1985 had as its aimthe

establishnment of a "nationalist State". It had also published journals entitled
"Action", "Ofensive", "Manifesto", "Programre Points", "Statutes" and
"Vanqui sh”. Its main characteristics were the cult of the national conmunity,

the prevalence of its interests over the interests of individuals and the cult
of racial and bodily purity, order, discipline and hierarchy; it drewits
inspiration fromHitler's Germany, Missolini's Italy and the Portugal of
Oiveira Salazar. Racist and anti-semtic, the synbols of this association were
the raised armsalute, the Celtic cross and the swastika.

101. "National Action" advocated violent nmeans. From 1985 to 1989 it grew and
associated itself with the totalitarian nmovenent of the skinheads and with
foreign parties having the sane ideology. The appeal for violence was the
culmnating point of its action. The death of a known militant of the

Revol utionary Socialist Party, on 27 Cctober 1989, was associated with the
organi zati on; sone people thought the murder had been commtted by menbers of it
(see Part 1, paragraphs 41 to 43, on this affair).

102. The organi zation objected, refuted several points in the allegations made
by the Procurator-Ceneral of the Republic and declared that it had been



CERD/ C/ 314/ Add. 1
page 31

di ssol ved by decision of its president at the beginning of the 1990s. The
Constitutional Court considered the extinction of the National Action Myvenent
to be proved, searches having been nade in 1991 by the judicial police. And it
considered that links with simlar foreign parties and attribution of acts of
vi ol ence to the organi zati on were not proven. Moreover, having considered that
the organi zati on had ceased its activities, there was no | onger any reason to
declare it to be fascist, since its extinction preceded the declaration of
fascismand rendered it pointless. This does not nean that the death of the
Revol utionary Socialist Party mlitant went unpuni shed, the author of this crine
havi ng been convicted. This neans that the Court, verifying that the

organi zati on was defunct, could not put an end to it, nor initiate the pena
proceedi ngs that woul d have taken place if the organization had been in

exi stence.

103. The serious events of 10 June 1995 nentioned in the first part of this
report (paras. 46 to 48) as being conmtted by skinheads appear to give the lie
to the Constitutional Court's decision, in that the skinheads were still keeping
up their activities. But this time, the skinheads were arrested and tried and
gi ven heavy prison sentences; six of themwere sentenced to 18 years

i mpri sonment .

C. Recommendation 72/ A/96 of the Onbudsnan

104. Mention nust now be nmade of reconmendation 72/ A/ 96 of the Orbudsman
("Provedor de justica") in case R-2331/96 (in this connection, see paragraph 50
in Part 1). In August 1996, the mayor of Vila Verde ordered the denolition of
Gypsy dwellings under strong pressure fromthe people who accused the Gypsies of
drug trafficking. The Prefect of Braga, the district in which Vila Verde is

| ocated, i medi ately opposed this neasure and took the matter to the Orbudsman
The affair gave rise to considerable agitation anong the people and aroused

i ndi gnati on anong Portuguese intellectuals, all of whom supported the Prefect of
Br aga.

105. The Onbudsman's reconmendati on was as foll ows:

"Concluding that the denolition orders given by the mayor of Vila Verde
and their inplenmentation were illegal

Concl udi ng that the nmunicipal authorities responded to pressure fromthe
peopl e who associ ate the urban question with the occupants of the
bui | di ngs denolished - all menbers of a small Gypsy community subject to
di ssem nated accusations of drug trafficking,

Concl udi ng that the nunicipality should have properly weighed up the
possibilities for legalization of the work under way,

It is recomended:

1. That the rejection of the application for |egalization be revoked,
on the grounds of illegality;
2. Wth consequent declaration of the nullity of the acts of

denolition; and
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3. Repar ati on of the damages inflicted.".

The affair is currently running its course before the courts, as we have seen in
par agraph 51 of Part 1.

Article 5

A. Prelimnary remarks

106. In the four previous reports (CERD/ CJ 101/ Add. 8, CERD/ C/ 126/ Add.3 and
CERD/ C/ 179/ Add. 2), we have described the existing | egal franework and the
different legislative and adnministrative neasures to constitute a system

prohi biting any formof racial discrimnation in regard to the right to equa
treatment before the courts and any administrative organ, the right to persona
security and protection by the State against assault and ill-treatnment, and
respect for political rights and econonic, social and cultural rights.

107. At the same tinme, followi ng Portugal's ratification of the two

i nternational covenants on human rights, the subm ssion of report to the organs
of control created by these instruments has taken its natural course - such, for
i nstance, was the case of the second report on the application of civil and
political rights (CCPR/ C/42/Add. 1), submitted in Novenber 1989.

108. This report gives a nore detail ed analysis of the neasures adopted to give
effect to the provisions of the Covenant and to paragraphs (a) to (d) of

article 5 of the Convention on the Elimnation of All Forns of Racia

Di scrimnation

B. The right to equal treatnent before the courts
and any ot her adm nistrative organs

1. Constitutional provisions

109. As already affirnmed, the principle of equality, foreseen in article 13 of
the Constitution, is once again the essential foundation for the whole of the
exi sting legal framework. This article has not suffered any amendnents

foll owi ng the second revision of the Constitution

110. Article 20 in turn guarantees the principle of access to justice,

covering, on the one hand, the right to information and, on the other hand, the
right to legal protection. This provision was substantially altered in the
fourth revision of the Constitution (1997). The new text of article 20 is given
bel ow.

"Access to the | aw and the courts”

"1. Al'l are guaranteed access to the law and to the courts in order to
defend their legitimate rights and interests; justice shall not be denied
for lack of financial resources.

2. Al'l have the right, in accordance with the law, to | egal information
and consultation, to legal aid and to be acconpanied by a | awer before
any authority.
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3. The | aw defi nes and assures adequate protection of confidentiality
in justice.
4, Al'l have a right for the cause in which they are involved to be the

obj ect of a decision taken within a reasonable tinme and through an
equi tabl e procedure.

5. For the defence of personal rights, freedons and guarantees, the | aw
assures citizens of judicial procedures characterized by speed and
priority, so as to obtain effective and tinely protection against threats
or violations of these rights".

The mai n changes concern paragraphs 2 (right to be acconpanied by a | awer
before any authority), 3 (confidentiality of justice), 4 (judgenent within a
reasonabl e tinme and by an equitable procedure) and 5 (judicial procedures
characterized by speed and priority). Paragraphs 3, 4 and 5 are entirely new.

2. Access to justice

111. In the coments on article 2 (paras. 72 to 78 above), nention was made of
the legislation relating to access to justice (decree-|law 387-B/ 87, of

29 Decenber, and decree-|law 391/88, of 26 Cctober, as well as |aw 46/96, of

3 Septenber). The systeminstituted ainms to guarantee that "no-one shall be in
difficulty or be prevented, by reason of their social or cultural condition, or
for lack of econonmic resources, fromknow ng, asserting or defending their
rights” (art. 1 of decree-law 387-B/87).

112. The | aw provides that these objectives shall be attained by systematized
actions and nechanisns of "legal information", on the one hand, and "l ega
protection”, on the other hand. Legal protection has two nodalities: legal aid
and |l egal consultation (article 6 of decree-law 387-B/87). Persons wi thout
sufficient resources to pay their defenders' fees and to cope, in whole or in
part, with the costs of justice, have the right to | egal protection (art. 7,
para. 1).

113. We have seen (paras. 74 to 78) that foreigners and statel ess persons al so
enjoy the right to |l egal protection, a right that is also accorded to non-

resi dent non-nationals in irregular situations, provided they fulfil the
prerequisites (law 46/ 96 of 3 Septenber).

114. Legal aid conprises partial or total exenption from paynent of the costs
of justice, or their suspension, and payment of the services of a defender
(lawyer or solicitor), the State ensuring paynent of these expenses. This
system applies to all courts, regardless of the procedure followed. Legal aid
may be requested at any stage in the case and is maintained in appeals
procedures, independently of the decision on the substance of the case and
extends to all procedures additional to those for which the aid was granted.

115. In the sanme spirit, a protocol was established between the Mnistry of
Justice and the bar in 1986, to set up a legal consultation bureau with offices
| ocated at the tinme in Lisbon and Porto. This bureau offers guidance and | ega
advice free of charge to all persons who do not have the nmeans to engage a

| awyer. Legal consultations are provided by |lawers or trainee | awers who nust
take account of the ethical rules established by the bar. W have seen
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(para. 73) that there are now el even such offices, located in the main cities of
Por t ugal .

3. The "Provedor de Justica" (Orbudsman)

116. Article 23 of the Constitution stipulates that citizens nmay turn to the
"Provedor de Justica" (Onbudsman) on account of actions or om ssions by the
public authorities. One exanple is the case of the Gypsies of Vila Verde which
we have already mentioned (paras. 50, 104 and 105). Strengthening this concern
for the right to equal treatment, the Constitution stresses the independence of
the Orbudsman, nmentioning it expressly in paragraph 3 of article 23: "The
Onbudsman is an i ndependent organ, designated by the Assenbly of the Republic"”.
Par agraph 4 of the sane article establishes that the organs and agents of the
public adm nistration nust cooperate with the Orbudsman in carrying out his

m ssi on.

4. Admi nistrative jurisdiction

117. Another reflection of this concern for equal treatnent is paragraph 10 of
article 32, amended in the fourth revision of the Constitution. It is
established here that persons accused in procedures for adm nistrative offences,
and any ot her procedure involving sanctions, nmust be assured of the right to a
heari ng and a defence.

5. Right to petition and right of actio popularis

118. Article 52 of the Constitution, which was al so anended in the fourth
revision of the Constitution, provides as foll ows:

"Right to petition and right of actio popularis

1. All citizens have the right to present, individually or jointly with
others, petitions, clainms or conplaints to the organs of sovereignty or
any authority, for the purpose of defending their rights, the
Constitution, the |law or the general interest, and the right to infornmed,
within a reasonable period of tine, of the results of the exam nation they
are given.

2. The | aw determ nes the conditions under which joint petitions
submtted to the Assenbly of the Republic may be exam ned in plenary
sessi on.

3. The right of actio popularis is conferred on all, individually or
t hrough associ ations for the defence of interests, in the cases and
conditions provided by law, including the right to claimconpensation on
behal f of the injured party or parties, with a view, in particular, to:

(a) advocati ng prevention, suppression or judicial prosecution of
of fences agai nst public health, consunmers' rights, the quality of
life, protection of the environnent and cultural heritage;

(b) defending the property of the State, the autononous regions and the
| ocal authorities".
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119. Actio popularis, foreseen in the Constitution, had never been regul ated.
However, it was to be found with direct applicability in cases of habeas corpus
(detention for nore than forty-eight hours and preventive detention not
corresponding to the requirenents of the law). The |aw on guarantees for
wonen' s associ ati ons nmakes provision for it, granting it to the associations for
the protection of the wonen involved. But doubt remained as to whether it was
possi bl e, because it was foreseen, or not yet possible because the clause
providing for it did not yet have any neans of direct applicability.

120. Law 83/95, of 31 August, on the right to participation in procedure and
the right to actio popularis resolves this problem allow ng such action where
it is foreseen by the law (this is the case of the | aw on wonen's associ ati ons),
and in cases relating to public health, the environnent, the quality of life,
protection of the consunption of goods and services, the cultural heritage and
the public domain.

121. O her than in the case of habeas corpus and all cases brought by persons
agai nst whom penal action has been illegally initiated, actio popularis would
not appear to have any justification in the case of crines, since the victins
are taken in hand, in the direction of the penal proceedings, by the Public

M nistry. However, since for certain crinmes, which would appear to include
crimes against public health, the environnent, consuners, and other designated
fields, the possibility of bringing a conplaint is extended to all, and it would
appear that the | aw brings special support to this type of conmplaint in the
penal sphere.

122. Actio popularis has a profound adm nistrative and civil significance,
associated in the latter case with direct applicability of fundanental rights in
rel ati ons between citizens. Actio popularis also has extrenely inportant

techni cal significance. This consists in the attribution of legitimcy for the
initiation of |egal proceedings to persons not possessing titularity of interest

to act. It permts physical persons to intervene in the domains foreseen by the
I aw.
123. In regard to legal entities, actio popularis also permts intervention for

the sake of collective interests and dissem nated interests, but it [ays down
one condition (art. 2, para. 1 of law 83/95): the associations and foundations
that intervene to defend an interest, although they may be without interest in
acting, nmust be injured in the sense that the interest they are defendi ng nust
figure in the ains set out in their statutes.

124. It may be asked whether commercial firms can intervene. |t would appear
that they can if the interest figures in their statutes. In any case,
comercial traders can always form associ ations or foundations with the ai m of
defending their interests or the interests of trade, and exercise actio
popularis if these interests are in conformty with the definition of the
interests for which the actio popularis foreseen in paragraph 2 of article 1 is
al | oned.

125. The law provides for the objective responsibility of any person infringing
the rules relating to the protected interests (art. 23), and insurance is
requi red for any dangerous activity.
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6. Responsibility of the Admi nistration and guarantees of those administered
126. In regard to the responsibility of adm nistrative agents, the |aw on the

revision of the Constitution has maintained article 266 under the heading
"Fundanent al principles” [of the Public Admnistration]:

"1 The aimof the Public Administration is to pursue the public
interest, with respect for the rights and legally protected interests of
citizens.

2. The organs and adm nistrative agents are subordinated to the
Constitution and the |aw and nust exercise their functions with respect
for the principles of equality, proportionality, justice and
inmpartiality"”.

127. In the domain of guarantees of citizens in regard to acts by the
adm ni stration, paragraphs 4 and 5 of article 268 of the Constitution have been
anmended:

"4, Citizens are guaranteed effective jurisdictional protection of their
rights or legally protected interests, including recognition of these
rights or interests, the right to object to any adm nistrative act that
damages them irrespective of their form the determ nation of the

adm nistrative acts legally due and the adopti on of adequate neasures of
protection.

5. Citizens also have the right to object to externally effective
adm nistrative rules that damage their rights or legally protected
interests”.

128. Wth regard to the right to information and access to administrative data
on the part of citizens (paras. 1 and 2 of article 268), paragraph 6 provides
that the |aw shall establish the maxi mum period within which the Adm nistration
must respond.

7. Code of Admi nistrative Procedure

129. Wth regard to administrative |law and citizens' guarantees, the 1990s have
seen the appearance of the new Code of Administrative Procedure (decree-|aw

442/ 91 of 15 Novenber and decree-law 6/96 of 31 January), |egislation on

guar antees of exenption of the Public Adm nistration (decree-|law 413/93 of

23 Decenber) and clarification of certain aspects of discipline in regard to
access to docunments of the Public Administration (law 8/ 95 of 29 March).

8. Code of Penal Procedure

130. Lastly, the nost striking features of the Code of Penal Procedure, adopted
by decree-law 78/ 87 of 17 February and which canme into force on 1 January 1988,
concerni ng non-di scrimnation, have been retained. According to the Code, the
accused, that is, the person against whoma crim nal charge has been fornul at ed
(art. 57), should see the exercise of procedural rights and duties assured

(art. 60), with recognition of the right to be present at the acts concerning
himdirectly, to choose a defender or request the court to appoint one, to be
assisted by a defender in all the acts in which he participates, to be inforned
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of his rights by the judicial authority or organ of the crimnal police before
whi ch he has to appear (art. 61).

131. Furthernore, according to article 92, "in cases where a person who does
not know or have adequate mastery of the Portuguese | anguage is involved in the
proceedi ngs, a suitable interpreter is appointed, with no charge, even if the
authority presiding over the act or one of the participants in the proceedings
knows the | anguage being used".

C. The right to personal safety and the protection of the State
agai nst _assault or ill-treatnment

132. Portugal has recently submtted to the United Nations the report prepared
pursuant to article 19.1 of the Convention against Torture and other Cruel

I nhuman or Degradi ng Puni shnment or Treatnent (CAT/C/ 25/ Add. 10) whi ch was

exam ned at the nineteenth session of the Cormittee against Torture, on

13 Novenber 1997. Portugal therefore refers to that report, while stressing
that a new report will be submtted to the Conmittee against Torture in the near
future.

133. Three inportant articles of the Constitution, articles 27, 28 and 30, were
exam ned during the |ast revision of the Constitution

(a) Par agraph 4 of article 27 is maintai ned, establishing that everyone
who is deprived of |iberty nust be inforned, pronptly and in a manner that is
conprehensi ble, of the reasons for the arrest or detention, and of his or her
rights.

(b) Par agraph 2 of article 28 is maintained in its gl obal sense, but has
been nodified; it now reads: "Preventive custody shall be the exception, and
shal | not be decreed or maintained when bail or sone other nore favourable
measure that is avail able under the |aw can be applied.".

(c) Finally, paragraph 5 of article 30, which remi ns unchanged,
provi des that: "Condemmed persons who are subjected to a sentence or a security
measure i nvolving the deprivation of liberty remain entitled to their
fundamental rights, subject to the linmtations that necessarily derive fromthat
conviction and fromthe requirenents for its enforcenent.".

D. Political rights

1. Constitutional provisions

134. The fourth revision of the Constitution changed the title of article 15,
whi ch now reads: "Aliens, statel ess persons, European citizens". The text has
not been altered, and reads as foll ows:

"1 Aliens and statel ess persons tenporarily or habitually resident in
Portugal shall enjoy the same rights and be subject to the sane duties as
Portuguese citizens.

2. Par agraph 1 does not apply to political rights, to the perfornmance
of public functions that are not predom nantly technical or to rights and
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duties that, under the Constitution or the law, are restricted to
Portuguese citizens.

3. Citizens of Portuguese-speaking countries may, by internationa
convention and provided that there is reciprocity, be granted rights not
ot herwi se conferred on aliens, except the right to becone nenbers of the
organs with supreme authority or of self-governnent of the autonomous
regions, to service in the armed forces or to appointnent to the

di pl omatic service

4, The [ aw can confer upon aliens who reside on the national territory,
under conditions of reciprocity, active and passive electoral capacity for
the el ection of nenmbers [titulares] of organs of |ocal authority.

5. The |l aw can also attribute, in conditions of reciprocity, to
citizens of nmenber states of the European Union residing in Portugal the
right to elect and to be elected Deputies to the European Parlianment.".

135. Aliens and statel ess persons tenporarily present or residing in Portuga
enjoy the sanme rights and are subject to the sane duties as Portuguese citizens.
Political rights in general, the exercise of public functions not of an
essentially technical nature and the rights and duties reserved for Portuguese
citizens are excepted fromthis reginme of equality. The |aw neverthel ess
provides for the faculty to el ect and be elected in municipal elections for

nati onal s of certain countries.

2. Local el ections

136. Wth regard to the capacity to elect and be el ected, |aw 50/96 of

4 Septenmber has anended article 2, paragraph 2(a) of decree-law 701-B/ 76 of

29 Decenber - the electoral law for | ocal comunities - which foresees a list to
be published by the Government before every electoral act for the organs of
muni ci pal authority. Declaration 2-A/97 established that Portuguese citizens
and nationals of the European Union, Brazil and Cape Verde, Argentina, |srael
Norway, Peru and Uruguay may vote and that nationals of Portugal, the European
Uni on, Brazil, Cape Verde, Peru and Uruguay nmay be elected. It is also possible
for certain rights of a political nature to be granted to citizens of

Por t uguese- speaki ng countries by means of a convention between Portugal and

t hese countri es.

137. The nunber of foreign nationals registered on the lists of the |ast

el ectoral roll (1997 - elections for the local authorities on 14 Decenber 1997)
amounted to 3158 nationals of countries of the European Union and

11 427 citizens of other origins.

3. Nationality

138. Nationality nust also be taken into account. The relevant |egislation
conprises law 37/81 of 3 October, the I aw on nationality, anended by |aw 25/94
of 19 August 1994; and decree-law 321/82 of 12 August, regul ations on
nationality, amended by decree-|aw 253/94 of 20 Cctober.

139. The follow ng are considered to be of Portuguese origin: children of a
Portuguese father or nother born on Portuguese territory or under Portuguese
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adm nistration, or abroad if the Portuguese parent is there in the service of
the Portuguese State; children of a Portuguese father or nother born abroad if
they declare that they wish to be Portuguese or register the birth with the
Portuguese civil registry; children born on the territory of Portugal, children
of foreigners resident with a valid residence pernit for at |east six or ten
years, depending on whether they are nationals of Portuguese-speaking countries
or other countries, provided they are not there in the service of their State of
origin and if they declare that they wish to be Portuguese when they do not
possess any other nationality.

140. This means, anong other inportant points, that persons born in the

Por t uguese- speaki ng countries before the independence of those countries have
Portuguese nationality. The |aw does not deprive themof this nationality,
establishing in article 1, paragraph 2, that newborns in those territories are
presunmed to have been born on Portuguese territory or under Portuguese

adm nistration in the absence proof to the contrary.

141. This has been very inportant for persons resident in Africa wishing to
return after decolonization, their nationality having been naintained by decree-
| aw 308/ A/ 75 of 24 June. This also neans that the children born in Macao up to
the nonent of transfer of its adm nistration to China will be able to have
Portuguese nationality.

142. In addition to this acquisition of nationality by origin, the | aw provi des
for the acquisition of nationality by the desire to do so. Nationality may thus
be acquired through marriage with a Portuguese national, adoption and
naturalization. In the latter case, when the subject is legally of age, has
resided in the Portuguese territory for six or ten years (depending on whet her
he or she is a national of a Portuguese-speaking country), knows the Portuguese
| anguage, proves the existence of a link with the Portuguese community, is of
suitable civic conportment, is able to care and provide for hinself or herself,
he or she may apply for naturalization

143. These aspects of the acquisition of nationality are inportant in so far as
they accord a special privilege to nationals of the Portuguese-speaking
countries, who could be affected by discrimnatory |egislation

144. This is confirnmed by article 9 of law 37/91 on opposition to the
acquisition of nationality. Gounds for opposition are the fact that the
appl i cant cannot denonstrate a |link with the national community, the comm ssion
of a crime punishable with a sentence of nore than three years or the exercise
of public functions or the acconplishnment of conpulsory mlitary service for a
foreign State.

145. An inportant feature of Portuguese legislation is that there is no
provision for loss of nationality. Nationality once acquired cannot be |ost,
whi ch neans that Portuguese society does not reject its menmbers. No-one can be
bani shed, which is a fundanental guarantee agai nst the application of

di scrimnatory notivations in the process of acquisition of nationality.
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E. Oher civil rights

1. The right to freedom of novenent and choice of place of residence within
the country

146. An inportant factor affecting all the rights of non-Portuguese nationals
is the regime governing their entry and stay in Portugal. To this nust be added
the right of asylum although this is a political right. The accession of
Portugal to the European Community has naturally inmposed a | egal definition of
conditions of entry, stay and departure fromthe territory for nationals of
menber States and nenbers of their famlies, and inposed a distinction between
non-nationals originating froma country of the European Union and non-nationals
originating fromthird countries.

(a) Identification procedure

147. The first question that arises is the identification of a person, either
at border posts or within the country. Wthin the country, identification is
carried out in accordance with law 5/95, of 21 February, which establishes the
duty to carry an identity docunent. Under article 1, agents of authority or of
the security services may demand identification of any person present or noving
in a public place, or a place open to the public or subject to police

surveill ance, whenever there are grounds for suspicion that crinmes my have been
commtted against the |ife and integrity of persons, peace and humanity, the
denocratic order, the values or interests of |life in society or the State, or
doubts regarding the entry or irregular stay of that person on Portuguese
territory, or if proceedings for extradition or expul sion are under way. It
woul d appear that it is only possible to demand identification when such a doubt
exists. There is a link between all the neasures for identification and
crimnal law, on the one hand, and illegal entry to the country, on the other
hand.

148. Agents may only demand identification after having shown proof of their
status and informed the person in question of his or her rights, the specific
circunmstances justifying the demand for identification and the various nmeans by
whi ch the person may identify himor herself. Omrission of this duty to provide
i nformati on renders the order for identification null

149. Under article 2 of law 5/95, citizens aged over sixteen years must carry
an identification docunent whenever they are in public places, places open to
the public or subject to police surveillance. This docunent may be the identity
card or passport, for Portuguese citizens, the residence permt, alien's
identity card or passport for nationals of the countries of the European Union
and the residence permt, alien's identity card or passport for foreign
nationals of third countries.

150. If identification is inmpossible or refused, there is ground for an
i dentification procedure that consists in taking the person to the nearest
police station, where he or she will remain strictly for the tinme required for

the identity check, which may in no case exceed two hours. A conpul sory record
of the identification procedure shall be witten in cases of refusal, while a
record need not be kept in other cases, where the person to be identified so
requests. Where a record is taken, one copy is given to the person identified
and one copy to the Public Mnistry.
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151. The identification procedure is always conmmunicated to a person of
confidence of the person retained where he or she so requests; thus, a person
retai ned for a maxi rumof two hours for identification may ask for a person of
confidence to be contacted i nmedi ately, although he or she will not be permtted
to do this personally.

152. The procedure nust, as soon as possible, be replaced by identification by
athird party, duly identified and able to guarantee the veracity of the
personal details; by bringing the person to be identified into the presence of a
person of confidence so that he or she may present the neans of identification
or by acconpanyi ng the person concerned to the place where his or her identity
docunments are. Only when it is not possible to proceed to any of these nodes of
identification will it be necessary to proceed to detention for identification
for not nore than two hours, with the possibility of taking a record. The |aw
on identification provides for the possibility of communicating with a | awer.
In other cases, the rules of penal procedure are applied (art. 254 et seq. of
the Code of Penal Procedure), which allow a detainee to conmunicate with his or
her | awyer.

153. Under article 254 of the Code of Penal Procedure, the object of detention
is to bring the detainee before a judge within forty-eight hours, or immed ately
in a procedural act. |In the second case, detention may only be effected by
judicial mandate. There is always the possibility of consulting a | awer, and
aid fromthird parties is also possible (actio popularis), whenever the detainee
is detained for nore than 48 hours (habeas corpus).

154. Under article 261 of the Code of Penal Procedure, the detainee is

i medi ately rel eased when it beconmes clear that detention of that person was by
m st ake or outside the scope of cases where legally pernmissible, or that the
measur e has beconme unnecessary.

(b) Entry, stay and departure of foreigners

155. Decree-laws 59/93 and 60/93 of 3 March regulate the regine for the entry,
stay and departure of foreigners who are nationals of non-Conmunity and
Comunity countries. Decree-law 59/93 is the nost inportant for foreigners who
are not citizens of a country of the Union. A foreigner is a person who does
not possess Portuguese nationality; a resident is a person who possesses a valid
permt for residence in Portugal

156. Foreigners who wish to enter the national territory or to leave it nust do
so at the frontier posts qualified for this purpose. To enter or |eave the
national territory, foreigners must be bearers of a passport valid beyond the
duration of their permtted stay; for entry, they nmust also have a valid visa;
they nust al so be in possession of neans of subsistence corresponding to the

l ength of their stay in Portugal.

157. Forei gners whose nanes appear on a joint list (European Union) or a
national list (drawn up by the Aliens and Frontiers Departnment) of persons who
may not be adnitted because they have been expelled fromthe country or given a
custodi al sentence of not |ess than one year, or who are strongly suspected of
having comm tted a serious offence, or who are a threat to public order

nati onal security or the international relations of a Menber State of the

Eur opean Uni on are forbidden fromentering Portugal. The inclusion of a
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foreigner on the joint |list depends on a decision by the conpetent bodies of a
Menmber State of the European Union.

158. Citizens who are not nationals of a Menber State of the European Uni on who
enter the country at a border post where there is no control, comng from

anot her Menber State, are required to declare their entry within three working
days of their arrival. This declaration nust be nade to the Aliens and
Frontiers Departnent, the Public Security Police, the National Republican Guard
or the Fiscal Cuard.

159. Shi pping conpanies or airlines that carry a passenger or crew nenber whose
entry is refused to the national territory nust provide for their imedi ate
return to the point at which the journey was comrenced, or, if that is not

possi ble, to the State where the travel docunent was issued, or to any ot her
poi nt where they nmay be adm tted.

(c) Vi sas

160. Visas issued to foreigners are diplomatic, service or consul ar visas.
Consul ar visas are for transit, work (for a relatively short duration
foreigners who wish to immgrate to work nmust apply for a residence visa and
furni sh proof of a contract of work or proposal of work, and of accommopdati on),
short stay, study and stopover. Residence visas are always subject to prior
consultation with the Aliens and Frontiers Departnent, and fam |y reunion is a
factor in favour of the issuing of a residence visa.

(d) Travel docunents

161. The travel docunents issued to foreigners are governed by decree-| aws
438/ 88, of 29 Novenber, and 267/89, of 18 August, and to refugees, by |aw 38/80
of 1 August.

(e) Resi dence pernits

162. Application for residence pernmts nust be nade to the Aliens and Frontiers
Department. An accommodation certificate nust be filled in to permt control of
the presence of foreigners in Portugal

(f) Expul sion of foreiagners

163. Foreigners may be expelled fromthe national territory. Under article 67,
irregular entry or stay on the national territory, violation of nationa
security, public order or public norals, the fact that presence or activity in
the country is a threat to the interests or dignity of the Portuguese State or
its nationals, abusive interference in the rights of political participation
reserved for Portuguese citizens, infringenent of Portuguese |aws relating to
foreigners, and engaging in acts that woul d have been an obstacle to entry into
the country, are grounds for expul sion

164. The penalty of expulsion is an accessory penalty to the penalty resulting
froma penal conviction, but may not be automatically applied, it being
unconstitutional to interpret the lawin this sense. Legislation governing the
entry, stay and departure of foreigners is applied in accordance with an
interpretation that nust be consistent with the Constitution. Expulsion is only
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deci ded when the crine is associated with the |egislation on foreigners
(Constitutional Court decree 41/95, case 713/93, published in the Oficial
Journal, 2nd series, No 98, of 27 April 1995).

165. The conpetent body for expulsion is the police court of the area of

resi dence or the Aliens and Frontiers Departnent. The initiative for expulsion
proceedings is taken by the Aliens and Frontiers Departnent, and the decision to
drop the case can only be taken by the Mnistry of the Interior. The period for
t he execution of the expulsion order is 40 days, it being executed by the Aliens
and Frontiers Departnent. Foreigners may not be expelled to a place where they
may be persecuted on grounds which, by law, justify the granting of the right of
asylum A foreigner expelled fromPortugal is banned fromre-entering the
country for a period of not |ess than three years.

166. Foreigners who have entered illegally and who nust therefore be returned
to their countries of origin, foreigners who have been expelled, and foreigners
who have applied for asylumnust be installed in a tenporary reception centre
until the expul sion decision is executed or asylumis granted (art. 75).

167. Except in cases of asylum this installation, referred to as installation
for security reasons, is a neasure executed by the judge. It lasts unti

expul sion or the granting of a residence visa or residence permt, may not
exceed two nonths, and must be reassessed by the judge every week (art. 3 of |aw
34/ 94 of 14 Septenber, tenporary reception centres). The detention of
foreigners in illegal situations may be done by any authority, the foreigners
bei ng handed over to the Aliens and Frontiers Department to be brought before a
judge within 48 hours for the validation of their detention. The tenporary
reception centres, however, have not yet been created.

168. Al though the | aw does not say so, it is to be presumed, in the case of
detention, that foreigners enjoy all the rights deriving from detention under
penal procedure, governed specifically by articles 254 et seq. of the Code on
Penal Procedure. To this end, it nust be presunmed that foreigners may be

detai ned at the noment of their illegal entry and brought before a judge wthin
48 hours. But if they are illegally on the national territory, having managed
to enter w thout being detained, they can only be detained for expulsion
proceedi ngs on a judicial warrant.

169. The | aw al so foresees, and puni shes, support for illegal inmgration

2. Asyl um and ref ugees

(a) The right of asylum

170. Law 70/93, of 29 Decenber, governs the right of asylum A reformof this
legislation is currently under discussion in Parlianment. The granting of the
ri ght of asylumconfers the status of refugee on the beneficiary.

171. Under article 2, asylumis guaranteed to foreigners and statel ess persons
persecuted or seriously threatened with persecution on account of their activity
in favour of denocracy, social and national |iberation, peace between peopl es,
freedom and the rights of the person, exercised in the State of their
nationality or usual residence
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172. Foreigners and statel ess persons who justly fear persecution on account of
their nationality, race, religion, political convictions or nenbership of a
certain social group, and cannot or do not want to return to the State of their
nationality or usual residence, are also entitled to be granted asylum

173. Those who have committed acts contrary to the fundamental interests or the
soverei gnty of Portugal, who have committed crines agai nst peace, war crinmes, or
crimes against humanity as they are defined in the international instrunments

i ntended to prevent them who have committed acts contrary to the ains and
principles of the United Nations, may not be granted asylum Asylum may be
refused whenever justified on the grounds of internal or external security or
necessary for the protection of the population, in particular on account of the
soci al or econom c situation of the country.

174. The effects of asylum may be extended to the spouse and m nor, single or
i ncapabl e children of the beneficiary, or, if the latter is under eighteen
years, to his father or nother.

175. The granting of asylum puts an end to any request for extradition of the
asyl um seeker founded on the facts on the basis of which asyl um has been
granted. Application for asylum suspends any extradition proceedings until the
definitive decision has been reached. The application for asylumis

comuni cated, within two working days, to the instance before which the
extradition proceedi ngs are taking place.

176. Foreigners or statel ess persons who enter the national territory
irregularly, for the purpose of getting help, must submt an application

i mediately to the authorities, verbally or in witing. The authority to which
the application is submtted nust hear the applicant in a declaration
proceedi ng, of which a record is taken that nust contain the date, tine and

pl ace of the record, and the circunstances relating to the irregular entry into
the country and the reasons for it.

177. A residence permt outside the framework of |aw 59/93 of 3 March

(humani tari an assistance) my be granted to foreigners and statel ess persons not
covered by the provisions of article 2 and who are prevented or feel it is

i mpossible to return to the State of their nationality or residence for reasons
of insecurity due to arned conflicts or systematic and verified violations of
human rights.

178. The Mnister of the Interior decides on applications for asylumon the
proposal of the National Conmm ssioner for Refugees. The process of granting
asylumstarts with a witten or verbal application that nmust be submitted within
ei ght days of entry into the country. The Aliens and Frontiers Departnent
notifies the applicant that he must nake a declaration, an act which marks the
start of the procedure. Once the application for asylum has been received, the
Aliens and Frontiers Departnent issues a provisional residence permt valid for
a period of 60 days, that nay be extended for periods of 30 days until the fina
deci sion is reached.

179. The right to asylumis |lost through renunciation, acts of interference in
Portuguese political Iife on the part of the beneficiary, proof that false
grounds were invoked for the granting of asylum or by the request by the
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beneficiary for protection fromthe country of which he is a national. Loss of
the right of asylumis a ground for expulsion fromthe territory of Portugal

180. Expul sion of a beneficiary of asylummay not determine his return to a
country where his life and freedomwi ||l be endangered for any reason that
constitutes a ground for the granting of asylum

181. The court of appeal in the area of residence of the beneficiary of asylum
is conpetent to declare the loss of the right to asylumand to order the

expul sion of the refugee. The decision may be appeal ed before the Suprene
Court.

182. Until the final decision on asylum petitioners in situations of economc
and social need and their famlies receive assistance for accommpdati on and for
f ood.

3. The right to freedom of thought, conscience and religion

(a) Constitutional provisions

183. Article 41 of the Constitution, which was not amended by the | aw of
revision of the Constitution, reads as follows:

"Freedom of conscience, religion and worship
1. The freedom of conscience, religion and worship is inviolable.

2. No one shall be persecuted or deprived of rights or exenpted from
civil responsibilities or duties by reason of his or her convictions or
religi ous observance

3. No one shall be questioned by any authority about his or her
convictions or religious practice, except for the purpose of gathering
statistical information that does not identify individuals, nor shal
anyone be prejudiced for his or her refusal to reply.

4, Churches and religious comunities are independent of the State and
are free to determ ne their own organization and to performtheir own
cerenoni es and wor shi p.

5. Freedomwi thin a denom nation to teach its religion and to use its
own nedia for providing public information about its activities is
guar ant eed.

6. The right to be a conscientious objector is guaranteed by | aw'

The content of this article is the source of all the provisions of the
Constitution as well as all the non-constitutional |egislation dealing with
religion.

184. Even if this article had not been in the Constitution, the Constitution is
to be interpreted, by virtue of its article 16.2, in accordance with the

Uni versal Declaration of Human Ri ghts and woul d establish religious freedomin
terms simlar to those in article 41. Article 13, on non-discrimnation
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i nposes non-di scrimnation on account of religion. The suspension of civil and
political rights, particularly in cases of a state of siege or energency, nmay
not apply to people's religion (art. 19.6). Conputers may not be used to obtain
i nformati on about religious faith (art. 35.3). It is also forbidden for the
State to inculcate religious ideas (art. 43.2). Finally, as a guarantee of the
St at e agai nst the dom nation of one religion, the laws on the revision of the
Constitution must respect the separation of the Churches and the State

(art. 288, para. (c)).

185. But although the State is independent fromthe Church, the Church plays an
i mportant role in Portugal, where nost believers are Catholics. The Concordat
between the Holy See and Portugal is maintained, amended by the Additiona
Protocol of 15 February 1975.

(b) Concordat between the Holy See and Portuga

186. The Concordat between the Holy See and Portugal dates from 1940. The
revolution of 25 April 1974 neverthel ess changed it in sone respects,

i ntroducing greater freedom reflected at the |evel of relations between
citizens. The Additional Protocol to the Concordat, signed at the Vatican City
on 15 February 1975, nodifies article XXIV of the Concordat to permt divorce
(decree-law 187/ 75 of 4 April, Oficial Journal, 1st series, of 4 April 1975).
The text reads as follows:

"I'n celebrating Catholic marriage, the spouses thereby assune before the
Church the obligation to respect the canon |aw by which it is governed
and, in particular, to respect its essential properties.

The Holy See, reaffirmng the doctrine of the Catholic Church on the

i ndi ssolubility of matrinmony, rem nds spouses that the cel ebration of
canoni cal marriage determines for themthe inportant duty that they should
not avail thenselves of the civil faculty of seeking divorce"

(c) Framework |law on religious freedom

187. Religion is a possible source of discrimnation, and religious
discrimnation is a frequent formof racial discrimnation. W shall therefore
go on to analyse the reginme of religious freedomin Portugal. W shall then
deal with conscientious objection and religious participation in education

188. The framework | aw on religious freedomrenains |aw 4/71 of 21 August.

A new draft law is under study, however, but it has not yet been adopted by
Parliament. The fundanmental principles of this |law are religious freedom and
the granting by the State of adequate |egal protection to religious

denom nati ons.

189. The State does not profess any religion and its relations with the

religi ous denom nations are based on the principle of separation, the

denom nations being entitled to equal treatnent, except for differences inmposed
by their different representativity.

190. Religious freedominplies that citizens may or may not have a religion
may change denom nation or |eave the denom nation to which they bel onged, and
may or may not act in accordance with the rules of the denomi nation to which
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they belong. They may freely express their convictions, and defend in speech
writing, or by other neans, the doctrine of the religion they profess. They may
practi se acts of worship, in private or in public, of their chosen denom nation

191. According to base 1V, no one is obliged to state whether or not they have
a religion, or what is their professed religion, except inreply to statistica

surveys which are not compul sory and renmain confidential. No one may be
har assed, persecuted, deprived of a right or exempted froma duty on account of
their religious convictions and there will be no discrimnation in access to

public functions or the award of honours or official dignities.

192. Base V establishes freedom of neeting for worship or other specific
purposes of religious life. Religious associations are forned in accordance
with the provisions of the Civil Code and registered in accordance with the
terms of decree |aw 216/ 72 of 27 June.

193. Finally, an inportant issue is religious confidentiality. According to
base XI X, mnisters of any religion nust maintain confidentiality regarding al
facts comruni cated to them or which they have | earned because of and in the
course of their functions, and they may not be questioned by any authority.

194. Base XX provides for penal repression for breach of the duty of

confidentiality. It may be wondered whether, in the light of the new Penal Code
(art. 195), this provision will be maintained. The answer woul d appear to be
found in article 195 of the new Penal Code: "Anyone who, without justification

and wi thout the consent of whoever is concerned, reveals or derives profit from
a secret that has cone to his know edge by reason of his condition, occupation
enpl oynent, profession or technology, will be punished with a prison sentence of
up to one year and a crimnal fine of up to 240 days".

(d) Consci enti ous objection

195. Conscientious objection may al so be a ground for racial discrimnation
hence its inportance. Law 7/92, of 12 May, contains the general reginme for
conscientious objection to mlitary service. It has been regul ated by decree-
law 191/92 of 8 Septenmber. It nust be said that conscientious objection
strictly speaking is not confined to mlitary service. A doctor who does not
agree with abortion may invoke conscientious objection not to performthe act.
But it is in the framework of the acconplishnent of mlitary service that
consci enti ous objection is nost obvious.

196. According to |law 7/92, the status of conscientious objector determ nes
exenption frommlitary service in tinmes of peace and tinmes of war. It is
personal convictions relating to the use of violent nmeans that determ ne
acquisition of the status of conscientious objector. These personal convictions
are of a religious, noral or philosophical order and inhibit objectors from
usi ng these means even for the purposes of self defence.

197. The law provides for the service that will be carried out, its equival ence
to mlitary service and the abstract and concrete definition of the tasks to be
carried out by those who performcivil service (art. 4). Apart form civi
service, objectors may cooperate with the Portuguese-speaking countries, with
the territories under Portuguese admi nistration and in the framework of mobility
wi thin the European Community. Refusal or abandonnent of civil service by
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consci enti ous objectors |eads to penal sanctions, the performance of civi

servi ce being considered to have been abandoned when the objector is absent,

wi t hout justification, for five consecutive days or for a total of ten days from
the place where the service is being carried out (art. 9).

198. The status of conscientious objector is acquired through an administrative
procedure. The consequence of acquisition of the status of conscientious
objector is to be unable, throughout life, to hold any public or private
function that involves the use or carrying of arns, the arns trade or the

manuf acture of arnms (art. 13).

199. The status is lost if an offence subject to penal sanctions is commtted,
or if a function is exercised by the objector that is prohibited under the terns
of article 13 or in cases foreseen by the law (art. 14). Cessation renders
objectors subject to normal military duties, with the tinme of effective service
bei ng counted for mlitary service. Conscientious objectors are registered with
the Conscientious Objectors' Civil Service Bureau. Decree-law 191/92, of 8
Septenber, regulates the | aw on consci enti ous objection

200. The organi zational structure of civil service has no connection with
mlitary structures. Civil service nust be conposed of humanitarian, cultura
and activities of social solidarity that are dignifying for those who perform
them and useful to the community. The areas of civil service are: assistance
in hospitals, diagnosis of diseases and actions for the defence of public

heal th, actions of prophyl axis against drugs, tobacco and al coholism assistance
to the handi capped, children and the elderly, prevention and control of fires
and assistance to the shipwecked, assistance to popul ations affected by fl oods,
eart hquakes, epidem cs and other public disasters, assistance to the victins of
road accidents, surveillance and mai ntenance of parks and national reserves, the
mai nt enance and construction of hi ghways and roads of |ocal useful ness,
protection of the environment and heritage, activities of civil statistics,
literacy and cultural pronotion, the exercise of activities in non-profit
institutions of a social, cultural or religious nature, assistance in prisons
and participation in activities of social reinsertion

(e) Rel i gious participation in education

201. Religious education is given in accordance with the free choice of

| earners in schools (law 47/86). The rule of decree 333/86, whereby teaching of
the Catholic religion and norals was inposed on students who did not choose a
speci fic course of religion or who did not produce a declaration of refusal of
that teaching was rul ed unconstitutional by decree 423/87 of the Constitutiona
Court, published on 26 Novenber 1987 (on the teaching of religion, see also the
comentary on article 7 in paragraphs 296 to 298 bel ow).

202. Catholic education is therefore maintained, but is not conpul sory for
students who have not produced a declaration of refusal. Further to the decree
of the Constitutional Court, those who wish to follow the discipline of Catholic
religious and noral teaching must declare that they wish to do so.

203. These numerous references to religion in this report are justified by the
fact that religious discrimnation is sonetinmes at the root of nore or |ess
thinly disguised fornms of racial discrimnation
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4. The right of all persons, singly or in association, to property

204. Access to property could be refused on grounds of race, ethnic origin, or
colour; it is therefore inmportant that it should be guaranteed, specifically by
a provision of the Constitution. This is done by article 62 of the
Constitution, which stipulates:

"Right to private property"

"1 To all is guaranteed the right to private property and to transfer
it during their lifetinme and on death under the ternms of the Constitution

2. Requi si tioning or conpul sory acquisition of property for public
pur poses can be carried out only under the authority of |aw and on paynent
of fair conpensation”.

205. Under article 82 of the Constitution, there are three property sectors,
the public sector, the private sector and the cooperative and social sector

F. Economic, social and cultural rights

206. Portugal's third report on the application of the International Covenant
on Economc, Social and Cultural Rights has just been submtted (E/ 1994/ 104/ Add.
20 of 22 May 1998). Portugal refers to it for everything to do with these
rights in general. They are applicable both to Portuguese nationals and to
foreigners provided that the latter are in a regular situation on Portuguese
territory. However, nmention nust be nade here of certain specific rules that
apply to foreign nationals and ethnic mnorities.

1. I nterdepartnental Comm ssion for the Integration of | nmmgrants and Ethnic
Mnorities

207. The Interdepartnental Commi ssion for the Integration of Imrgrants and
Ethnic Mnorities created by resolution 38/93 of the Council of Mnisters, of
15 May, was set up on 23 Septenber 1993. It is conmposed of representatives of
the Mnistry for Qualification and Enpl oynent, the Mnistry of Solidarity, the
General Directorate of Health, the National Institute of Housing and the Aliens
and Frontiers Departnent; it is coordinated by the representative of the Cenera
Directorate of Social Action of the Mnistry of Solidarity.

208. The functions of the Conm ssion are as follows: (a) to know the living
conditions of imm grants and the neasures taken by the different departnments and
institutions; (b) to determ ne the measures and strategies to be adopted by the
sectors and departnments working in the field of the inmgrant popul ation and
ethnic mnorities; (c) to devise and support progranmes and actions ai ned at
soci al and occupational integration; (d) to coordinate and nonitor the actions
and programres carried out with the popul ations; (e) to evaluate the actions and
the results obtained.

2. Enpl oynent
209. In the field of enploynent, the relationship of subordinate | abour, the

provi sion of services, and the right of establishnment are governed by Portuguese
| aw provided that this is not inconpatible with the provisions of the Treaty
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instituting the European Community, in regard to freedomto accede to
enpl oynent, to provide a service or to take up residence in Portugal

210. There is no limtation on access to enploynent by foreign nationals, even
in regard to access to work in the Adm nistration, providing that the person in
guestion only carries out technical functions there. Foreigners may not occupy
manageri al posts in the Adm nistration (article 15.2 of the Constitution).

211. 1t should be added that revision of the |aw on foreign | abour is under
way, wWith a viewto elimnating restrictions on recruitnment, ensuring effective
equality in conditions of work and conbatting cl andestine | abour

3. Housi ng

212. In the field of housing, article 15 of the Constitution establishes the
principle of equality between non-nationals and nationals. Sone of Portugal's
immgrants live in slums; in Lisbon and Porto these are covered by the Specia
Rehousi ng Programme (PER) which ains to elimnate sluns and replace themw th
adequate housing. |In this nmeasure, there is equality between imm grants and
nationals: a foreigner in a regular situation in conditions in which the PERis
appl i cabl e cannot be refused adequate housing to replace the precarious housing
in which he is living.

213. In regard to social housing, legislative texts published on the initiative
of the present Government have been designed to create conditions for nore

flexi ble and faster inplenentation of special rehousing progranmes. This is the
case of decree-law 79/96, of 20 June, better known as the PER-fam lies, which
has created the reginme for the granting of aid for the purchase or recovery of
hones covered by the PER in the metropolitan areas of Lisbon and Porto.

214. Apart fromthe possibilities which already exist for |local comunities to
pronmote the building of the honmes required or to proceed to the purchase of

exi sting housing on the market, provided the purchase prices are within certain
limts, the text of the | aw has established other possibilities. The granting
of assistance with the cost of the housing to be purchased by the fanmlies
needi ng rehousi ng has been accepted, which allows the fanmlies to choose the

pl ace and the home best suited for their rehousing, thus enabling their socia
reinsertion.

215. The practical significance of decree 357/96 of 16 August nust stressed;
this, with a viewto creating conditions for nore effective inplenentation of
the PER, provides exceptionally that, in duly justified cases, the purchase of
hones exceeding the limts and prices set for the different areas of the
national territory may be authorized, in the metropolitan areas of Lisbon and
Porto, taking into account the evolution of prices verified on the nationa

mar ket .

4. Heal t h

216. In the field of health, base XXV of |aw 48/ 90 of 24 August, the franework
| aw on heal th, provides that foreigners shall be beneficiaries, subject to
reciprocity, of the National health service. Portugal has concl uded reciproca
agreements with several countries with citizens resident in Portugal, in
particular with the Portuguese-speaking countries of Africa.
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217. The basic text on health policy is the above-nentioned framework | aw on
health; it is divided into four chapters that define the bases of health:
general provisions, entities providing care, the national health service and
special health initiatives.

218. The protection of health is a right of citizens and the community that is
reali sed through joint responsibility by citizens, society and the State, in
terms of freedomto seek and provide care, in accordance with the Constitution
and the law. The State guarantees access by all citizens to health care within
the limts of the human, technical and financial resources avail able.

5. Guar ant eed m ni num i ncone

219. For the first time in Portugal, |law 19-A/ 96, of 29 June, on guaranteed

m ni mum i ncome, institutes a non-contributory regime of social security and a
programe of social insertion that ainms to provide individuals and their
famlies with resources to help to satisfy their mnimum needs and to pronote
their gradual social and occupational insertion. It nust be said that, over and
above the provision of varying anbunts of nmoney on a tenporary basis, it is

pl anned to have an insertion programme with a view to creating favourable
conditions for the gradual social integration of recipients of benefits and
menbers of their famlies. In the framework of insertion programmes, other
support may be granted to recipients of the mnimmincone benefit and to other
menbers of their famlies, in particular in regard to health, education, housing
and transport.

220. Recipients of this benefit are persons |egally residing in Portugal who
nmeet the conditions established in the |aw, and not just Portuguese citizens,
which is consistent with constitutional principles and with recognition of the
social citizenship of foreign citizens and Portuguese citizens susceptible to
regarded as part of a national ethnic mnority.

6. Special neasures for the integration of ethnic nminorities

(a) The Intermnisterial Comr ssion for the Reception and Insertion of
the Ti norese Comunity

221. Resolution 53/95 of the Council of Mnisters, published in the Oficial
Journal, 2nd series, of 7 Decenber 1995, created the Intermnisterial Conm ssion
for the Reception and Insertion of the Tinorese Community (see al so paragraph 58
in Part 1). This Comm ssion has the functions of coordinating and assessi ng
proposal s for the devel opment of integrated policies favourable to the reception
and insertion of the East Tinor community in Portugal. It is conposed of
representatives of the Mnistries of Foreign Affairs, Internal Adm nistration
Justice, Education, Health, Qualification and Enpl oynment, Solidarity and Socia
Security.

222. In this framework, efforts are made to distribute identity cards free of
charge to citizens of East Tinor, to provide themw th adequate, if tenporary,
accommodat i on pendi ng definitive housing and to enploy citizens of East Tinor in
servi ces dependent on the Administration, with a view to preparing themfor
study and for |earning the Portuguese | anguage.
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(b) Gypsi es

223. The Gypsies are an inmportant group in Portugal (see paragraph 16 in

Part I). For them programres to conbat poverty and to ensure guaranteed

m ni mum i ncome, housi ng and enpl oynent have been set up (see al so paragraphs 56
and 57 in Part 1).

(i) Projects to combat poverty

224. In the framework of the National Programme Agai nst Poverty, which covers
all persons resident in Portugal and is directed by the Mnistry of Solidarity
and Social Security, projects have been set up which include the Gypsy

popul ation. Projects to conmbat poverty are located in places with sizeable
groups of Gypsies, at Braga, Porto, Viseu, Santarém Lisbon, Setubal/Al nada
Evora, Beja, Faro, O hé8o, Portimio, Neiva and Cidvado. They are directed jointly
by the services dependent on the Mnistry of Solidarity and Social Security and
by individual social solidarity institutions. The Evora project, for exanple,
covers 2200 persons, the Beja project covers 12 Gypsy famlies with 72 persons;
the other projects are not all quantified because they include other popul ation
groups at risk and other mnority groups.

(ii) Pil ot guaranteed mninumincone projects

225. The pilot guaranteed m nimumincome projects executed throughout the
nati onal territory have not so far produced general statistics broken down by
the ethnic origin of the beneficiaries. |1t can nevertheless be said that an
i mportant number of Gypsies are receiving the guaranteed m ni numincome in
projects taking place in Braganca, Coinbra, Peniche, Lisbon (Carnide), A mada
and Set ubal

226. It can also be said that the insertion programres under way are being
structured to take account of the social and cultural specificities of the
groups to which the beneficiaries belong, which seens to indicate concern to
find mechani sms conducive to the success of the insertion process.

(iii) Housi ng

227. Wth regard to housing, a set of new measures have been taken to respond
nmore efficiently to the housing needs of the excluded popul ations, including the
Gypsies. The cultural diversity of the popul ations covered by the rehousing
operations is such that it has been necessary to provide for housing with a
spatial layout differing fromthat of traditional housing so that the dwellings
are adapted to the particular sociocultural characteristics of the famlies to
be rehoused. It has therefore been necessary to introduce flexibility into the
| egal mechanisnms in force, permtting a specific approach to the needs of the
popul ati ons to be rehoused, particularly in regard to the technical standards of
soci al housi ng.

228. In June 1996, decree-law 73/96 made it possible to take account, in the
bui l di ng of housing at controlled costs in the framework of public rehousing
programmes, of all the situations where the particular custons of popul ati ons
require different designs of housing. This text has therefore nade it possible
to resolve the serious problem of rehousing groups with their own sociocultura
lifestyles, with specific habits in regard to the use of space, as in the case
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of Gypsy families, for whomit is difficult to adapt the standards and designs
foreseen for different social realities.

(iv) Enpl oynent
229. In the framework of the activities of the Mnistry for Qualification and

Enmpl oyment, and through the Institute for Enployment and Vocational Training
(I EFP), various projects are meking a positive contribution to the insertion of
Gypsies and other citizens.

230. From June 1996 to 31 Decenber 1997 the project on "Soci oeconom c

i ntegration of young Gypsies" was carried out as part of a global plan of action
defined in the framework of the cooperation agreenent signed between the Santa
Casa da Msericordia in Lisbon (a private social solidarity institution) and
the IEFP. Wth a total cost of 147 326 334 escudos, this project was carried
out in the Lisbon region (Charneca do Lum ar and Buraca) and concerned about
200 people. The acquisition of social and vocational skills was nmade possible
by actions of pre-vocational preparation, vocational training in the netal -
wor ki ng, garment, furniture-making and catering sectors, and soci oeducati ona
training conprising regular teaching, social and human training,
psychopedagogi cal intervention and physical education

231. A project for the disadvantaged submitted by the Li sbon Di ocesan
Secretariat of the National Department for the Pastoral Care of Gypsies is under
way in the framework of the European Community initiative "Enpl oynent -

Hori zons"™. This project, which is addressed to the Gypsy and non- Gypsy

popul ation is being executed in the run-down nei ghbourhoods of Lisbon and
Loures; it ains to carry out two vocational training courses (garnent, pastry-
maki ng and Gypsy nedi ators/facilitators) for a total of 25 Gypsies. It includes
the constitution of a data bank with facts relating to the realities of Gypsy
life in Europe

232. The Diocesan Secretariat of the Departnent for the Pastoral Care of
Gypsies also has five centres functioning permanently in the "freguesias”
(parishes) (smallest |ocal comunity adm nistrative unit in Portugal) of Alto

Pi na, Carnide and Santa Maria dos Oivais in Lisbon, Buraca in Amadora and
Moscavide in Loures. 1In all these centres there is a reception, information and
case referral service, and domiciliary visits. These centres are also attended
by 420 nursery school children, of whom 250 are Gypsies.

233. An application has been made to the regi onal social security del egati on of
Li sbon and the Tagus Valley in the framework of measure 4 of the sub-programe

| NTEGRAR, by the Association Oicina Romani, to carry out actions of specia
vocational training for 30 Gypsies in 1997. This project provides for
vocational training in the areas of furniture-making, guitar-mking and garnent-
maki ng, conpl emented by school education and various cultural activities.

(v) Gypsy nedi ators

234. A good practice of a sem -public nature, since it receives substantia
funds fromthe Governnment, is the training of Gypsy nediators in the framework
of the Programme for the Social Pronotion of Gypsies of the Santa Casa da

M sericérdia. These nediators have the task (training of the first was
conpleted in 1994) of ensuring liaison between the Gypsy community and public
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and private institutions, identifying the needs of the conmunity and indicating
the path to be taken to nmeet their needs for enployment, education, housing,
etc. (see comrentary relating to article 7 on the education of Gypsies in

par agr aphs 299 to 313 bel ow).

Article 6

A. Functioning of the judicial system

1. Access to justice

235. Wth regard to the dissem nati on and know edge of the |law, there are
conpendi a of | egislation and jurisprudence in existence as well as data bases.
Fuller information on this subject will be found bel ow

(a) Leqgi sl ation

236. This is regularly published in the Oficial Journal; it is also avail able
in the data base "Di gesto", created under the auspices of the presidency of the
Council of Mnisters. The national press organ, Casa da Meda, which publishes
the O ficial Journal, also has a hone page on the Internet where nunbers of the
O ficial Journal published since 1970 can be consulted. There are also sone
private bases of |egislation

(b) Juri sprudence

237. This is published in the Bulletin of the Mnistry of Justice, the nost
widely circulated | egal journal, which frequently contains texts of doctrine and
comentaries on jurisprudence useful for nost thorough know edge of the
different areas of law. This Bulletin contains a selection of the | aw deci sions
of the Supreme Court of Justice (penal, private) and the courts of second

i nstance. The Magi strates' Association's Handbook of jurisprudence of the
courts of second instance is also inportant.

238. Jurisprudence is also accessible in data bases. The data bases of the

M nistry of Justice have recently been put on the Internet (http://ww.dgsi.pt).
They contain the jurisprudence of the Constitutional Court, the suprene courts
(of justice and adm nistrative), the courts of second instance and an option
permtting searches to made in the whole universe of judicial decisions at once.
This server also dissem nates community |aw (CELEX base in Portuguese), also on
the Internet.

(c) Public services

239. The public services in general act to publicize the law. Brochures are
publ i shed on access to legal information and justice in the framework of | NFOCID

- the citizens' information systemon justice - and information is placed on

the Internet. There is the Governnment hone page (http://ww. pcm gov.pt), the

I nternet pages of the Public Adm nistration (http://ww.infocid.pt/pgesearch. htm),
pages of |egislation of the Mnistry of Justice (http://www. mn-jus.pt), the

page of the Ofice of the Procurator-General of the Republic (http://ww.pgr.pt)

and the page of the Bureau of Docunentation and Conparative Law (http://ww. gddc. pt)
whi ch al so contai ns pages on the civil law (http://cr3.cea.ucp.pt/leiciv) and

penal law (http://cr3.cea.ucp.pt/lei/lista.htm) in force.
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2. Renewal of the judicial infrastructure

240. Renewal of the judicial infrastructure is an inmportant condition of access
to justice. In 1994, 67 contracts were signed, for 3 palaces of justice,

1 court, 19 registry centres and notaries' offices, 11 major works of
alteration, enlargement and renovati on, and 33 works of conservation in the
courts and other judicial institutions.

241. 1n 1995-1996, the figures were 6 pal aces of justice, 3 courts, 5 registry
centres and notaries' offices, 9 major works of alteration, enlargenent and
renovati on, and 31 works of conservation in courts and other judicia
institutions. There is a constant concern to bring citizens closer to justice,
both by inproving the services of justice offered and by inproving the access of
citizens to justice, as evidenced by the existence of the 11 offices nmentioned
several tines above (paragraphs 28, 73 and 74 and 115).

242. For several years, there has also been a policy of creating new courts
whenever the need for themis felt. Thus, courts of first instance have
recently been created at Cantanhede, Covil hd, Esposende, Estarreja, Fafe,

Fel gueiras, Maia, Marco de Canaveses, Matosinhos, Montenor-o-Novo, Mntijo,
Ponte de Lima, Rio Maior, Setubal, Sintra and Viana do Castelo. 1In the matter
of administrative justice, it nmust be stressed that the Central Adm nistrative
Court, that will also function as a court of second instance, has al so been
created, together with two business receivership and bankruptcy courts, in

Li sbon and Vil a Nova de Gaia.

243. 1t is planned to install the courts already created in Lisbon (one chanber
of the famly and m nors' court, the ninth chanmber of the court of mnor civi
jurisdiction), Coinmbra (the fifth chanmber of the court of mnor civi
jurisdiction), Marinha Gande (the third chanber of the court of nmjor
jurisdiction), O h&o da Restauracdo (third chanmber of the court of nmjor
jurisdiction), Peniche (second chanber of the court of major jurisdiction),

S&o Jo&o da Madeira (fourth chanmber of the court of mjor jurisdiction). This
policy of the creation of new judicial facilities will be continued in the
future, to bring justice closer to citizens.

B. | ndependence and inpartiality of the judicial power

1. Courts

244, The courts are independent institutions, form ng the judicial power in
parallel with Parlianment (legislative power) and the Governnent (executive
power). They are governed by articles 202, 203, 209, 221 and 277 et seq. of the
Constitution. Thus, the Constitution provides for the existence of the
Constitutional Court, responsible for the admnistration of justice in matters
of a legal and constitutional nature (art. 221 et seq., art. 277 et seq.), the
Suprene Court of Justice, at the top of the judicial organization formed by the
courts of first instance and the courts of second instance, conpetent in civil,
social and crimnal matters; the Supreme Admi nistrative Court, at the top of the
system of administrative justice formed by the Central Adm nistrative Court
(second instance), the district adm nistrative courts (first instance), the tax
courts of first instance, the custons and fiscal courts, the admnistrative
court of Macao, the tax court of second instance (art. 209 of the Constitution
and 2 of decree-law 129/84 of 27 April), the Court of Audit, the mlitary



CERD/ C/ 314/ Add. 1
page 56

courts, the maritime courts (art. 209 to 214 of the Constitution). The courts
are organs of sovereignty with conpetence to adm nister justice (art. 202 of the
Constitution). They are independent and they are subject only to the | aw

Their decisions are binding on all public and private entities and take
precedence over the decisions of all other authorities (art. 205 of the

Consti tution).

2. Career and status of judges

(a) Appoi nt ment

245. Judges are appoi nted by the Supreme Council of Justice after they have
attended a three-year course at the Centre for Judicial Studies (National Schoo
of Magistrates). The m ninumage for admi ssion to this course at the Nationa
School of Magistrates is 23 years and entrants nust be under 35 years. The
course is divided into a period of theory and practice, an initiation course and
a pre-assignment course. The option of becoming a magistrate (judiciary or
Public Mnistry) follows the first phase which lasts ten nonths. The initiation
course also lasts ten nonths. The pre-assignnent course |asts six nonths.

After this last course, the trainees are required to becone effective. They
must remain in service as magi strates for a m nimum period of five years.

246. The Suprene Council of Justice is the highest organ of managenent and
discipline of the judiciary nmagistrates. It is its task to appoint, post,
pronote, exonerate and exercise disciplinary action in regard to the

magi strates, to propose |legislative neasures to the Mnistry of Justice to

i nprove efficiency and i nprove judicial institutions, and order inspections and
inquiries into the judicial services. The Council is presided by President of
the Supreme Court and its members conprise a group of two el enents designated by
the President of the Republic, one being a nagistrate, seven nenbers el ected by
Parliament and seven judges el ected by their peers.

247. The mmgi strates have duties of exenption, inpartiality and probity. They
cannot be arrested or detained without affirmation of fault by a court, except
in cases of flagrante delicto punishable with a prison sentence of nore than
three years. In case of detention, a magistrate is imediately brought before
the conpetent judge. Preventive prison sentences and sentences depriVving

magi strates of |iberty are served in a prison establishnent in which they are
separated fromother prisoners. Wen a search is necessary at the residence of
a judiciary magistrate, it is overseen - on pain of nullity - by the conpetent
judge who inmmediately alerts the Suprene Council of Justice to ensure that a
menber del egated by the Council is present.

248. In any other situation, magistrates may only be nade responsi bl e by nmeans
of a disciplinary procedure conducted by the Suprenme Council of Justice. They
do not generally have civil responsibility, except when they are convicted of
crimes of corruption, in cases of fraud, when the | aw expressly inposes this
responsibility on them or when they commt a denial of justice. A crimna
procedure may be conbined with civil responsibility in cases of denial of
justice.
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(b) Studies and legal training

249. After their first degree (five years), judges follow the courses at the
Nat i onal School of Magistrates (three years); they are then junior nagistrates.
In the first year they follow a period of theory and practice. The phase of
activities of theory and practice begins on the first of October after the
conpetitive entrance exam nations and ends ten nonths later. Subjects such as
| egal met hodol ogy, judicial psychology, judicial sociology and | anguages are
compul sory. Professional and applied subjects are also conmpul sory: these

i ncl ude anal ysis of jurisprudence, crimnology, crimnalistics and penol ogy,
forensi c medi ci ne and psychiatry, and judicial technology. Finally, the
activities of theory and practice include formative and speci al subjects, such
as systens of conparative |aw, judicial organization and busi ness sciences.

250. After this period, the junior magistrates are graded (i nadequate,
adequate, good; the first being excluded) and must choose between joining the
judiciary or the prosecution service within ten days of publication of the
results. The follow ng year, again for ten nonths, there is an initiation
course which takes place in the judicial courts under the direction of a judge
or a prosecutor, depending on the option selected by the candi dates. They
participate in the nmaking of decisions wthout being responsible. At the end of
these ten nonths, there is a further grading simlar to that described above.
There then follows a pre-assignnent course |asting six months during which the
trai nees reach decisions on their own responsibility, but with the help of a
confirmed magi strate. After this course, the nmagistrates are placed on
effective duty.

251. In addition to the initial training of judges, the National School of
Magi strates is responsible for the continuing training of magistrates. It
therefore organi zes sem nars on the European Convention on Human Ri ghts,
comunity |aw, new codes recently published, etc. It nust be added that

magi strates receive free of charge the Oficial Journal and the Bulletin of the
M nistry of Justice, to enable themto know the |aw and jurisprudence. They

al so have free access to the data bases of the Mnistry of Justice and can
receive computer training in order to access them Finally, they can take part
in the courses of continuing training organized by the National School of

Magi strat es.

(c) Remunerati on

252. The remuneration of judges is established so as to guarantee their

i ndependence and the constitutional dignity of their function, in relation to
other levels of remuneration in the public adm nistration. Judges nust reside
in the constituency of the seat of the court where they carry out their
functions. They have the right to their own residence or to a subsidy for a
residence in the judicial constituency in which they work. They may not, in
principle, be absent fromthe judicial constituency where they work during the
exercise of their functions. They may be absent, however, when they have a
licence to that end, on judicial holidays and Saturdays, Sundays and public
hol i days. They nust, however, |eave directions as to where they can be found.
An illegitimte absence entails a |loss of salary and the disciplinary
responsibility of the magistrate.
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253. Magistrates have certain special rights: to a confidential telephone, to
access to data banks as nentioned above, to surveillance for personal security,
the right to carry arnms, the right to have | egal expenses waived in any case in
which the judge is the principal party or an accessory on account of the
exercise of his functions. 1In regard to conditions of work, inportant efforts
have been made to ensure that they are continuously inproved. This is the case
for information, the creation of better working conditions (going as far as
provi ding greater confort to magistrates and staff with nmodern office design and
better equi pment), and the reorgani zation of clerks' offices.

3. Auxiliary justice personne
254. In addition to the judges and the prosecutors, there are auxiliary justice
personnel. They are trained at the Centre for Justice Oficials, which prepares

themfor life in the courts. There are 7 384 such staff who figure under the
headi ng of "Personnel of the General Directorate of Judicial Services" in the
statistics relating to justice. Oficials of other services of justice are not
counted, such as those of the General Directorate of Registration and Notaria
Services, the Judicial Police (which has 2 183), the Institute for Socia

Rei nsertion, etc.

C. Non-interference

1. | ndependence

255. Judges are independent; there is no possibility of pressure on

magi strates. They are irrenovable, and they may not be held responsible for
their decisions. Thus, magi strates cannot be arrested or detained w thout an

i nteri maccusation order (pronuncia) except in cases of flagrante delicto for a
crime punishable by a prison sentence of nore than three years. This should be
seen as a guarantee of independence.

256. Moreover, the organizational [aw on judicial courts (law 38/87 of

23 Decenber, anmended by | aws 49/88 of 19 April, 52/88 of 4 May, 24/90 of

4 August and 24/92 of 20 August) affirnms that the judicial courts are sovereign
organs charged with the adm nistration of justice on behalf of the people.
Article 3 establishes that the courts are subject only to the law, their

i ndependence bei ng guaranteed by a judicial organ of managenent and di scipline,
the Supreme Council of Justice, by the irrenovability of judges and their
refusal to submit to orders or instructions other than the execution of the
deci si ons being appeal ed. The sanme regime applies to the adm nistrative and
fiscal courts, whose status figures in decree-law 129/84 of 27 April and the |aw
on procedure in decree-law 267/85, of 16 July.

257. The magi stracy deci des on the questions brought before it in an inpartia
manner, on the basis of facts and in accordance with the | aw, w thout any
restriction. Judicial decisions are binding and take precedence over any other
decision. The courts have jurisdiction over any question of a judicial nature
and have exclusive authority to decide whether a case is within the domain of
their conpetence. Mreover, there is no unauthorized or inadequate
interference in judicial process, since the decisions of the courts cannot be
reviewed by non-judicial entities. Finally, all have the right to be judged by
the common courts or by courts enmploying legally established procedures. Courts
whi ch do not enpl oy the procedures established in the | aws on | egal proceedings
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cannot be created to displace the jurisdiction of the ordinary courts or the
judicial courts. Al these principles are enshrined in the organizational |aw
on judicial courts.

258. In regard to the Public Mnistry, there is also partial independence, in
terms of autonony, vis-a-vis the Government. The laws that govern it are | aw
47/ 86 of 15 October, and | aw 23/92 of 20 August (see the paragraphs bel ow).

259. The O fice of the Procurator-General of the Republic is presided by the
Procurat or-General of the Republic who, with the Suprene Council of the Public
M nistry, directs the prosecution magi strates. The Procurator-Genera
represents the Public Mnistry in the higher courts, directs the activity of the
Public Mnistry, convenes and presides over the Consultative Council of the

O fice of the Procurator-CGeneral and convenes and presides over the Suprene
Council of the Public Mnistry, the suprene organ of self-governnent of this
magi stracy, which exercises powers of fiscalization and control over the

magi strates of the Public Mnistry. The conpetences of the Ofice of the
Procurat or-General of the Republic include higher inspection of the activity of
the different organs of the crimnal police.

260. The magi stracy of the Public Mnistry is parallel to the judicia

magi stracy and i ndependent fromit. The magistrates of the Public Mnistry are
responsi bl e and hierarchically subordinated. Responsibility consists in
answering in ternms of the law for the exercise of their duties and the execution
of the directives, orders and instructions they receive. The hierarchy consists
in the subordination of the | ower grade of magistrates to those of the higher

gr ade.

D. | npartiality

261. The guarantees of the courts' inpartiality are contained in the provisions
that permt affirmation of their independence. Thus, under the organizationa
law on judicial courts, it is for the judicial courts to ensure the defence of
the rights and interests legally protected, to repress violation of denocratic
legality and to resolve conflicts of public and private interests (art. 2).

This is done in full independence (art. 3) by the courts, all parties having
access to justice, and such access may not be denied on the grounds of

i nsufficient economic neans (art. 4). Finally, an inportant guarantee of
inmpartiality, hearings in the judicial courts are normally public (art. 7),

unl ess the court, faced with particular circunmstances, decides otherw se.

1. Conflicts of interests
262. If there is a conflict of interests, the magistrate nust ask to be taken
off the case. |If he does do so, any party may so request up to the sentence.

The | aw (new Code of Civil Procedure, art. 122 to 136) distingui shes between

i npedi ments, which prevent a judge from exercising his functions in contentious
or voluntary jurisdiction (for exanple, the judge is a party to the case) and
suspi ci ons, which constitute doubt - or the possibility of doubt - concerning
the justice of the decision (for exanple, the judge is related to one of the
parties to the case). 1In the first case, the judge declares there is an

i npedi ment, while in the second case, he cannot do so but may ask to relinquish
the case. This may al so be requested by the parties.
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2. Activities of a political nature

263. Judges mmy not exercise any political activity; paragraph 1 of article 11
of the Judicial Mgistrates' Statute (law 21/85 of 30 July, |law 2/90 of

20 January, law 10/94 of 5 May) provides that magi strates may not exercise
political or partisan activities of a public nature. Judges nmay neverthel ess
formand join associations of judges or other organizations intended to
represent their interests, pronote their professional preparation and protect
their judicial independence. The Bench Association is the association that
represents them

E. The effectiveness of channels of judicial renedy

1. Procedure

264. The usual procedure in civil proceedings is the ordinary |awsuit which may
be one of declaration or of execution. An ordinary lawsuit takes place when the
val ue attached to the case exceeds the anpunt determined to permt intervention

by the Appeal Court (Relacao), which is 2 000 000 escudos. When the value only

falls within the conpetence of the first instance, 500 000 escudos, there can be
no appeal to the court of second instance.

265. I n penal procedure, the criterion that determ nes ordinary procedure
(common procedure) is the length of the prison sentence applicable in theory for
the crime. |If the sentence is equal to or nore than three years, the procedure

followed is the ordinary procedure; otherwise, it is the summary or sinplified
procedure.

266. Appeals are not in fact but inlaw. In civil procedure, judgement in fact
precedes judgenent in law and there is no appeal in fact, but sinply a claim
made to the court which decides, if it can, on the spot, in accordance with the
provi sions of article 653 of the new Code of Civil Procedure.

267. In penal procedure, an appeal in fact is accepted when the decision in the
first instance is unintelligible or inconprehensible, under article 410 of the
Code of Penal Procedure. This corresponds to a double degree of jurisdiction in
fact in so far as since article 410 of the CPP covers situations of judicia
error, it finally covers all the cases in which an appeal in fact m ght becone
necessary.

268. The constitutional appeal that concerns procedure in a court is an appea
for specific control of constitutionality, since a direct constitutional appea
founded on the violation of fundamental rights does not exist. An appeal for
specific control of constitutionality is obligatory for the Public Mnistry and
t akes pl ace whenever the allegation that a normis unconstitutional has been
made by a party to the proceedings or by the judge, who, if necessary, may not
apply the norm he considers to be unconstitutional. |If the Constitutional Court
decides that the normis unconstitutional, it is considered null in the context
of the case, but remains valid for other situations. However, the third tine it
is decided that the same normis unconstitutional, in the third case in which an
appeal is made, the normis declared unconstitutional with general binding
application.
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2. Equi t abl e j udgenent

269. Procedure before the Portuguese courts is considered to be equitable.

In practice, anyone who has a right for his case to heard by a court has access
to a court, the court being independent, inpartial, established by |aw and
conpetent to decide. 1In regard to the fairness of the court, each of the
parties may state their case in conditions that do not put themat a substantia
di sadvant age, throughout the proceedings, in relation to the adverse party.
Thus, the rights of the defence are respected and there is equality of arms and
contradictory debate.

270. It is inportant to nmention certain questions and the way in which they
have been resolved to denonstrate the equity of the procedure. The right of
oversi ght by the Public Mnistry in appeals is strongly chall enged by | awers.
This is because the Public Mnistry may respond to the appeal nade before a
court and thus upset the bal ance of procedure. The Constitutional Court
neverthel ess considers that there is no unconstitutionality when the party which
has brought the appeal is able to respond to the formulation of its position by
the Public Mnistry in cases where it has evoked a new argunment or a rebuttal of
the appeal on the part of the Public Mnistry.

271. The order introducing the judgenent before a court (pronuncia) has not

been regarded by the European Court of Human Ri ghts (Saraiva de Carval ho case)
as a situation involving the sanme judge when the judge intervenes in the interim
decision and in the decision on substance.

272. The Constitutional Court considers that the Code of Penal Procedure of
1987 guarantees the doubl e degree of jurisdiction in regard to the facts:

i ndeed, article 410, foreseeing the unintelligibility of the decision that is
bei ng appeal ed, covers practically all the cases in which a new judgenment of
facts is needed, so as to avoid a possible judicial error

273. In regard to the length of the procedure, there is not yet any neans
foreseen to accelerate civil proceedings, but the possibility exists in pena
procedure of requesting extraordinary accel eration of the procedure under
articles 108 and 109 of the Code of Penal Procedure.

3. Judicial control of the deprivation of liberty

274. Judicial control of the deprivation of liberty is assured, since
application for habeas corpus obliges judges to take cogni zance of cases within
forty-eight hours. This is the case for detention by the police authorities.
Preventive detention, foreseen in article 202 of the Code of Penal Procedure, is
decided by a judge in the light of the circunmstances of the case.

275. Preventive detention cannot be applied when, specifically, there is no
flight or danger of flight, no risk of interference with the course of the
inquiry or preparation of the trial, specifically in regard to proof; no danger
on account of the circunstances of the crime or the personality of the accused,
of a disturbance of public order and peace or the continuation of crimna
activity.

276. Al though the application of preventive detention is not obligatory for
crimes subject to a maxi num penalty of nore than eight years' inprisonnent, if
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it is not applied by the judge, he nust give an account of the reasons that have
led himnot to apply preventive detention in that particular case (art. 209).

277. Preventive detention is subject to maxi num periods of application. The
accused nmust be released if charges are not fornulated within six nonths; if, in
the eight nonths of pre-trial proceedings, there has been no investigation
decision; if, within eighteen nonths, there has been no conviction in a court of
first instance; and if there has been no decision with force of res judicata
within two years. Under article 213 of the Code of Penal Procedure, the judge
proceeds every three nonths to review the continued existence of grounds for
detention, deciding whether it should be maintained or whether it should be

repl aced or revoked.

4. Reasonabl e del ay

278. Most of the conplaints against Portugal brought to the Comm ssion and the
Eur opean Court of Human Rights have to do with a reasonabl e delay. Measures
have been taken, however, to combat this problem notably in civil procedure,

t hrough the adoption of a new Code of Civil Procedure.

279. At the sane time, there has for many years been a policy of selection and
continuing training of new magi strates. Thus the nunber of judges has risen
froma small group in 1974 to 1 213 today and 939 prosecutors.

280. The nunber of |egal actions has also increased significantly since 1974.
The nunber of cases under way fell between 1994 and 1996 and the nunber of cases
concluded also fell. 1In 1990, the courts heard 1 277 049 cases, of which

594 103 were concluded. 1In 1991, 1 351 135 cases, of which 709 781 were
concluded. In 1992, 1 555 814 cases, of which 792 612 were concl uded.

281. 1994 was an inportant year. The volume of cases was highest - 1 620 752 -
as was the volune of cases concluded - 961 427. 1995 and 1996 had | ess
noverment, with respectively 1 282 921 cases and 523 324 cases concl uded, and

1 430 088 cases and 545 046 cases concluded. These figures show the extent of
the noverment in the judicial courts and the fact that nearly half the vol une of
| egal actions each year are finished cases.

5. Execution of decisions of justice

282. The decisions of civil, penal and adm nistrative justice are generally
respected. They are reasoned and binding for all public and private entities
and take precedence over the decisions of any other authority. Penal decisions
are executed once they have acquired force of res judicata. In civil mtters,
where there is no enforceable title, the sentence not being one, it is
necessary, follow ng the procedure of sentence to paynent, to start enforcenment
proceedings. This is done if the sentence is not carried out by the defendant.

283. When the official responsible for the enforcenent of a penalty does not
col | aborate, there is the crime of disobedi ence, assistance by the official in
evasion (art. 350 of the Penal Code), or negligence on guard (art. 351 of the
Penal Code). There may al so be refusal to cooperate (art. 381 of the Pena
Code). Al these situations determ ne adequate puni shrment.
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F. Role and status of prosecutors

284. The Public Mnistry is the organ of the State responsible, under

| aw 47/ 86, for representing the State, exercising penal action, defending
denocratic legality, and the interests for which it is responsible. The Public
Mnistry is autononous in relation to the organs of power, while being bound by
its duty of respect for the criteria of legality and objectivity and by the
excl usive subjection of magistrates and agents of the Public Mnistry to the
directives, orders and instructions foreseen by the | aw (see paragraphs 258 to
260 above).

285. Relations with the Mnistry of Justice are, in civil matters, to represent
the State as a sinple party that gives its instructions to the Public Mnistry
in the sane way as a private party would to his lawer. In penal matters, the
Public Mnistry acts ex officio without being subject to the directives of the
Gover nnment .

286. The Public Mnistry is represented in the judicial courts by the
Procurator-General of the Republic in the suprenme courts, deputy procurators-
general in the courts of second instance, procurators of the Republic and

del egates of procurators of the Republic in the courts of first instance.

287. The Ofice of the Procurator-General of the Republic is the suprene organ
of the Public Mnistry: it conprises the Procurator-General of the Republic,
the Supreme Council of the Public Mnistry, the Consultative Council of the

O fice of the Procurator-Ceneral of the Republic, junior magistrates and the
registry of the Ofice of the Procurator-Ceneral of the Republic.

288. The Suprenme Council of the Public Mnistry exercises functions of

di sci pli ne and managenment of the officials of the Public Mnistry and the
justice officials of the Public Mnistry. It is conposed of the Procurator-
Ceneral of the Republic, the deputy procurators-general in the courts of second
i nstance, a deputy procurator-general who has no relation with the courts of
second i nstance, two procurators of the Republic elected by the procurators of
the Republic, four delegates of the procurator of the Republic elected by the
magi strates of their rank and three persons of recognized nerit designated by
the Mnistry of Justice.

289. The Consultative Council gives opinions on the legality of any act for
which its opinion is obligatory, at the request of the Governnment in regard to
drafts of legislative texts, on the legality of contracts in which the
Government is interested, and on any other |egal question submtted to it for
appreciation. It has functions simlar to those of the French Council of State.

290. The junior magistrates are representatives of the Public Mnistry with the
rank of deputy procurator-general in all the directing departnents of the
central Administration. They have consultative functions in these departnents.

291. The Bureau of Docunentation and Conparative Law of the Ofice of the
Procurator-General of the Republic conpletes the picture. 1t is dependent on
the Procurator-Ceneral of the Republic and is directed by a deputy procurator-
general ; it must furnish all the information requested of it, in particular by
prosecuti ng counsel and judges, on international, foreign and comunity law. It
al so has human rights functions: it is the office that coordi nates, anong other
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activities, the preparation of reports on the different conventions of the
United Nations submitted by the Portuguese Governnment to the various organs of
control established by them It also ensures continuous di ssem nation of

i nformati on on the protection of human rights, both at the national and

i nternational |evels.

Article 7

A. Ceneral provisions

292. The Constitution recognizes that education nmust help to do away with
econom ¢, social and cultural inequalities, enable citizens to participate
denocratically in a free society and prompte nutual understandi ng, tolerance and
a spirit of solidarity (art. 74, para. 2). The basic text also recogni zes that
everyone has a right to education, with equality of opportunities for access to
school and success in education (para. 1). This naturally means that all groups
of the population will have the sanme possibilities, no difference in their
treatment being permitted. It is also an inperative in the field of education
of the Convention on the Elim nation of Discrimnation ratified by Portugal

293. According to the framework | aw on the educational system (|l aw 46/ 86 of

14 Cctober), education ainms to pronote the devel opment of a denocratic and
pluralist spirit, respectful of others and their ideas, open to dial ogue and the
free exchange of opinions with a viewto formng citizens capable of judging
their social environment in a critical and creative spirit and engaging in its
gradual transformation (art. 2, para. 5). This takes place in the franmework of
t he European universalist tradition and of the grow ng interdependence and
solidarity needed between all the peoples of the world.

294. In this spirit, a programe entitled "Education for all"” was created in
1991 (resolution No 29/91 of the Council of Mnisters). The nain objectives are
as foll ows:

(a) To pronote attitudes of solidarity and cooperation between al
agents involved in education, particularly at the community |evel;

(b) To pronote the adoption of neasures of intervention to pronote the
success of pupils with special needs in education, in particular those bel onging
to ethnic and linguistic mnorities;

(c) To pronote the adaptation of education to social, economc, cultura
and environnmental reality.

295. In the framework of the pronotion of foreign cultures in the Portuguese

school system nmention nust be made of the adoption of the statute relating to
foreign assistants in official primary and secondary schools (decree-law 8/91,
of 8 January). Foreign assistants are agents for the dissem nation of their

| anguage and cul tural cooperation with Portuguese teaching establishnents.

296. In regard to the teaching of religion (see the coment on article 5, under
the heading "Religious participation in education” in paragraphs 201 to 203
above, within the educational system attention nmust be drawn to regul atory
decree 104/89, of 16 Novenber. |In accordance with article 41, paragraph 5 of
the Constitution guaranteeing freedomto teach all religions practised in the
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framework of their respective denom nations, this regulatory decree ainms to
ensure that the different religious denom nati ons enjoy equality of opportunity
to teach the fundanmental principles of their religion during pupils' study tine.
For it to function an application nust be nade by the conmpetent authority,
mandat ed by the religi ous denom nation, provided that a mninmmof 15 pupils in
each school have requested the creation of such a class at the time of their
enr ol nent .

297. Under decree-law 286/89, of 29 August, which devel ops | aw 46/ 86, of

14 Cctober, education is divided into primary educati on and secondary education
Primary education is divided into three cycles, the first |lasting one year and
containing the possibility of religious education, the second |lasting two years
and containing the same possibility, for one hour per week, and the third

| asting two years and containing the same possibility, for one hour per week.
Secondary education |lasts for three years and provi des for one hour per week of
religious education.

298. As an alternative to religious education, pupils my opt for courses in
civic education where there is strong contact with human rights, which naturally
i ncl ude education for non-discrimnation

B. The education of Gypsies

299. In the set of measures to ensure better conditions of access to education
for the di sadvantaged, special attention has been paid to Gypsy children (see
the comrent on article 5 concerning Gypsy nediators in paragraph 234 above).

300. These measures nust overcone the increased difficulties due to the nomadic
life of these popul ations, by definition not very inclined to a fixed abode.
Speci al reception, especially in primary schools, has therefore been foreseen
for these children, so that they can be accepted in classes and the teachers
trained to give them support in their learning. |In practice the younger
children attend school regularly, unlike the older children. There are few
Gypsies in higher education. The awareness plan introduced by the Mnistry of
Educati on, especially in primry education, is a decisive step towards the

enrol ment of this population in school. It is hoped that Gypsy famlies wll
foll ow the school education of their children in a responsible manner

301. The Mnistry of Education collaborates with the social solidarity
institutions (such as the Msericérdias). The authorities follow closely the
resolution of the Council of Mnisters of Education of the European Comrunity,
which, in May 1994, suggested the adoption of several neasures on the schooling
of Gypsy children. These include nmeasures relating to the reception of these
children in schools, support to teachers and Gypsy famlies, and study of their
hi story and cul ture.

302. Resolution 175/96 of the Council of Mnisters, of 19 October, created the
Worki ng Group on the Equality and Insertion of the Gypsies, under the authority
of the High Comr ssioner for Inmgration and Ethnic Mnorities. This working
group has already published a report (see Part |, paras. 56 and 57) in which it
advocates a certain nunber of actions that are under way, including educationa
nmeasures. Thus, a teacher's guide has been established (in which the whole
curriculumis revi ewed taking account of Gypsy culture, and suggestions are
given for activities with children of other cultures), translations have been
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made of several works on the schooling of Gypsy children, on tol erance and on
human rights, and sonme intercultural education projects have been set up

303. The Working Group has functioned in close connection with the Secretari at
for the coordination of programmes of multicultural education. The Teacher's
Guide (for 1995) is the work of that Secretariat. In the year 1996/1997 - 1997
bei ng the European Year Against Racism- the Secretariat published play and
learning materials inspired by Gypsy culture.

304. The work "Approaches and Perspectives” on nulticultural education
publ i shed by the Secretariat, identifies nodels and |lines of research devel oped
in the United States of America and in Europe anmong which there are studies on
t he schooling of Gypsies.

305. The Secretariat has translated and published a UNESCO manual "Tol erance,
the threshold of peace". It has supported the publication by I'QOeuvre des

Tzi ganes of a new edition of the book by J. P. Liégeois on the Gypsy people
(1995). One hundred copies of the book "The Schooling of the Children of
Gypsies and Travellers”, by the sanme author, have been purchased. The
Secretariat has al so transl ated, published and distributed the UNESCO human
rights cal endar and the "Human Ri ghts Al buni of the Council of Europe.

306. In parallel, the intercultural education project is developing and it
shoul d be noted that anobng the 52 schools that are at present involved, 14 have
a significant percentage of pupils of Gypsy origin; some of these schools were
chosen at the outset precisely for this reason (for exanmple, the school at

Mat osi nhos). These 52 schools all have intercultural education projects that
have specific activities for Gypsy pupils, including in particular the provision
of neals, participation in leisure activities and the devel opment of initiatives
and strategies for the notivation and invol venent of Gypsy famlies and
conmunities (for exanple, |essons in the canps, sessions of Gypsy singing and
danci ng, collection of Gypsy history and | egends).

307. Another action has been the training of the 200 teachers participating in
the project on the use of the "Teacher's Guide". |In the field of action
directly related to schools, there is nutritional, social and pedagogi c support
to schools with a significant number of Gypsy children (55 and 167 schools in
Li sbon, schools in Beja, Elvas, N sa, Mura, Penafiel, etc.) and the

di stribution of books and publications to schools.

308. The Secretariat's "Inter-cultures" data bank, which is addressed to al
groups of children and not just Gypsy children, and is continuously updated
neverthel ess shows that in spite of the efforts undertaken, the rates of failure
and dropout of Gypsy children are very high, even in conparison with other

et hni c groups.

309. Apart fromthe Secretariat's activity, but still in relation to the
activities of the Wrking Goup on Gypsies, there is a link with the Departnment
of Primary Education of the Mnistry of Education. Through this, the project
"CGoing to school"” has been devel oped; this has so far trained six young Gypsies
who have been placed in schools with a high percentage of Gypsy pupils where
they become facilitators with the G psy communities, awakening parents to the
need to send their children to school and hel ping them- wth the support of the
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teachers - to resolve their everyday problens and to make good use of their
| ei sure.

310. The project "Learn with me" consists in the devel opment of |earning
materials to support itinerant pupils: these materials are intended for

di stribution to schools in the first cycle of primary education, preparing in
particular for the learning of reading and witing and taki ng account of the
itinerant situation of Gypsy children

311. In the framework of this project, now targeting the second and third
cycles of primary education, a new nethod is being | aunched with the creation of
a "not her school” (where pupils stay |ongest and where they are initially
enrol l ed), which takes responsibility for the pupils' school career, devel ops
contacts with itinerant famlies, prepares support materials and mai ntains close
contacts with the teachers at the schools through which the pupils pass. This
project is also concerned with the beginning of distance |earning, the subjects
taught by the Palnmela 3 + 5 school being in the process of experinmentation

312. Wth regard to the training of teachers, two activities are under way:

(a) The training of teachers in Gypsy history and culture with the
support of the Gypsy nediators and specialists in these subjects;

(b) The training of heads of schools with the highest percentages of
Gypsy pupils, in partnership with Italy and Greece and with the support of the
Eur opean Communi ty.

313. Wth regard to recurrent education, famlies are encouraged as necessary
to help the young with reading, witing and counting and with their attendance
at primary school, which is conpul sory.

C. Cooperation with the Portuguese-speaking countries of Africa

314. In regard to cooperation with the Portuguese-speaking countries of Africa,
mention nust be made of order 592-B/89, of 29 July, which establishes the regine
for access to public higher education in Portugal by students originating from
those countries. Students who have not finished their secondary school are
permtted to enrol in a 12th year course, corresponding to the curriculumthey
have followed in their countries of origin and to the entry requirenents for the
hi gher education course they wish to follow in Portugal

315. To ensure that the students are fully integrated, they are given socia
and |l ogistic support involving, in particular, access to university halls of
resi dence and restaurants, as well as conplenentary |earning support covering
the disciplines in secondary education in which they have had | earning
difficulties, and which are required for adm ssion to higher education. This
support also ains to elimnate any difficulties with | earning the Portuguese
| anguage that the students may have.

316. In the framework of education in general, without it being specifically
conposed of neasures ained at the ethnic mnorities, a project is being

devel oped for the teaching of Portuguese as a second | anguage, which, being
supported by the Comm ssion of the European Comrunity, is intended to train
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teachers working with the children of returning emgrants, immgrant pupils from
the countries of Africa and other foreign residents.

D. Specific programmes in the field of education, culture and infornation

317. In the field of activity by the State and in the framework of the
educational system the Secretariat for the Coordination of Miulticultura
Educati on Programmes, created by regul atory order 63/91, of 13 March 1991, is
responsi bl e for coordinating and stinulating, in the framework of the
educational system progranmes and actions designed to pronote the val ues of
conviviality, tolerance, dialogue and solidarity between different peoples,

et hni c groups and cul tures.

318. To this end, it plans, |aunches and follows through progranmres which
provide, inter alia, for

(a) Li nkage and comuni cation between the different projects under way
in the Mnistry of Education that deal with cultural thenmes, in particular
projects with Tinorese, Cape Verdean and Gypsy children and with the children of
Portuguese citizens residing in other countries;

(b) Promotion in schools of a canpaign relating to the Convention on the
Ri ghts of the Child;

(c) Li nkage with the Institute for Educational Innovation with the
obj ective of developing, in the framework of personal and social education
activities of nmulticultural education and ethnic conviviality;

(d) The undertaking, with | eaders of religious denom nati ons who have
cl asses of noral and religious education in schools, of studies to include
el ements of cultural and ethnic conviviality in their curricula;

(e) Promoti on of a canpaign of intercultural dial ogue and appreciation
of ethnic diversity in schools, in collaboration with associations of parents
and students and | ocal communiti es;

(f) Encour agenent of community “"civic literacy" actions in the franmework
of multicultural conviviality, especially in the urban suburbs, with the support
of the General Directorate of Educational Extension of the Mnistry of
Educat i on;

(9) Promoti on of school conpetitions on human rights and the val ues of
solidarity and respect for difference;

(h) Further work on the surveys of the Commi ssion on the Pronotion of
Human Rights and Equality in Education on ethnic, linguistic and cultura
diversity in the Portuguese educational system

(i) The conducting of a national survey on the values of Portuguese
school children in the fields of tolerance and nmultiracial and pluricultura
conviviality;
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(j) The conduct, by the specialized services, of studies to identify and
anal yse the areas and schools at risk for conflicts or racial violence, and the
adopti on of appropriate neasures.

319. The Secretariat for the Coordination of Milticultural Education Programres
has prepared a consi derabl e vol une of documents to support the work - both in
the field and in research - of nulticultural education. It has in particular
established a data bank "Inter-cultures” which covers the whole territory of
Portugal and the different ethnic groups - Lusitanians, Africans, Oientals,
Gypsies, etc. The results of this research exist for the years 1992-1993, 1993-
1994 and 1994-1995.

1. First cycle of prinmary education

320. Analysis of ethnic and cultural groups for 1994-1995 shows that in
continental Portugal, there were 37 695 pupils fromdifferent ethnic mnorities
in the first cycle of primary education; children of Portuguese em grants
returning to the country were the |argest group, with 11 347 pupils enrolled in
schools of the first cycle, while the culture of Macao had the snmall est number.

321. In the districts of Portugal, children of returning Portuguese em grants
formed the majority in alnost all districts, with the exception of Bragan¢a and
Portal egre where Gypsy children were in the mgjority, and Faro, Lisbon and
Setubal , where the culture of Cape Verde was predominant. 1In the

muni ci palities, Amadora had 1 268 pupils from Cape Verde, followed by Lisbon
with 807 pupils from Cape Verde, Loures, 727, and Ceiras, 859. This situation
was simlar for the culture of Angola, with a total of 1 162 pupils.

322. The educational success rate is highest anong Brazilians (93.94% and

| owest anong Gypsies (47.94% . |In several districts, the success rate of nost
of the ethnic and cultural groups is 100% the Gypsies and the children of
returni ng Portuguese em grants being excluded fromthis result.

323. In regard to dropout and repetition in the first cycle, 3.53%of children
from Cape Verde were repeaters; 4.39% of persons originating from Sdo Tone
dropped out; 2.50% of Angol ans dropped out; 5.02% of Mbzanbi cans dropped out;
5.35% of Indians were repeaters; 4.35% of persons originating from Macao were
repeaters; 8.65% of Tinorese were repeaters; 2.64% of Gypsies were repeaters;
and 4.52% of pupils fromthe European Community were repeaters. This neans
essentially that the nunmber of pupils belonging to oriental cultures increased
and the nunmber of children of former Portuguese emigrants dim ni shed over the
year.

2. Second cycle of prinmary education

324. A total of 17 612 pupils were enrolled in the second cycle of primary
education, and if a distinction is mde between direct attendance and di stance

| earning, 16 768 were in direct attendance. The |argest group was that of the
children of former Portuguese emigrants, with 6 106 pupils in direct attendance
and 607 in distance |learning, and the smallest group was that of Macao with only
24 pupils in direct attendance.

325. In the districts, in the npst representative node, the children of fornmer
em grants took first place in all the districts, except Lisbon and Setubal where
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children from Cape Verde cane first. The oriental cultures showed the opposite
trend, only being represented in the districts of Faro and Lisbon

326. In the nunicipalities, still in ternms of direct attendance, those with the
| ar gest groups were Amadora, with 475 pupils from Cape Verde, and Ceiras with
406 pupils also from Cape Verde. |In distance |earning, the group of

607 children of former Portuguese emigrants formed the majority in al

districts, with the greatest concentration in Braga, with 123 pupils. While
other cultures did not have very |large nunbers, nention may neverthel ess be nade
of the European Union with 77 pupils and the Angolans with 53 pupils.

327. In direct attendance, the best rates of success were achi eved by the
groups from Mozanbi que, Tinor, Mcao, India, children of former em grants,
Brazil and the European Union, each with rates of success of nore than 90%

328. Dropout and repetition are very common anong these pupils. 0.04% of Cape
Ver deans dropped out; 2.65% of Gui neans were repeaters; 12.04% of children from
Sado Tome were repeaters; 4.68% of Angol ans were repeaters; 4.92% of Myzanbi cans
dropped out; 14.29% of Ti norese were repeaters; 26.09% of children from Macao
were repeaters; 13.13% of |Indians were repeaters; 1.02% of Gypsies were
repeaters; 10.1% of children of Portuguese emi grants were repeaters; 0.79% of
Brazilians dropped out; 2.03% of children fromthe European Union were
repeaters.

329. It should be nentioned that |arge nunbers of pupils originating from Séo
Tonme, Tinor and Macao joi ned the second cycle, while many children of forner
em grants dropped out.

3. Third cycle of primary education

330. The third cycle of primary education was attended by 23 411 pupils from
ethnic and cultural mnorities, including the children of returning Portuguese
em grants who had 10 261 pupils enrolled. Angolans and Cape Verdeans cane next,
wi th 3034 and 2025 pupils respectively.

331. Wth regard to representation in the districts, the group of former

em grants was predom nant, except in Lisbon where the culture of Cape Verde had
a total of 1 434 pupils. In the nmunicipalities, Amadora had 453 Cape Verdeans
enrol | ed.

332. The rate of school success varies anmong the groups. For Cape Verde, it
was 78.68% for Quinea Bissau, 86.06% for Sdo Tone, 86.65% for Angola, 85.25%
for Mozanbi que, 87.68% for India, 84.19% for Macao, 91.67% for Tinor, 84.04%
for the Gypsies, 77.78% for the children of fornmer em grants, 89.93% for the
Brazilians, 91.15% and for the European Union, 838%

333. For dropout and repetition, the figures were as follows: 5.17% of Cape
Ver deans dropped out; 0.48% of children originating from Gui nea Bi ssau dropped
out; 2.56% of children from Sdo Tone were repeaters; 3.36% of children from
Angol a dropped out; 5.33% of children from Mdzanbi que dropped out; 18.85% of
children from Tinor were repeaters; 3.64% of Gypsies were repeaters; 8.51% of
children of former em grants dropped out; 8.97% of Brazilians dropped out;
13.50% of children fromthe European Union dropped out.
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334. In the third cycle, the nunmber of pupils belonging to oriental cultures
i ncreased, while the nunber of children of fornmer em grants, Brazilians and
citizens of the European Union decreased significantly.

4. Secondary education

335. Secondary education received 11 256 pupils fromdifferent ethnic groups.
The children of former Portuguese em grants were the nmobst nunerous, with

4 961 enrolments. The culture of Angola was represented by 1 697 enrol nents and
the culture of Mbzanbi que by 947 pupils.

336. In nost of the districts, the children of former emi grants were the

| argest group, with the exception of Lisbon, with 348 children from Angol a and
241 children from Mozanbi que enroll ed; Portal egre, where the group fromthe

Eur opean Union was the largest, with 73 enrolled; and Setubal, where there were
413 pupils fromAngola. It was in the district of Braga that there were the
nmost children of former emigrants (643) enrolled, followed by Porto (561) and
Aveiro (480). The nunicipality nost sought after by this group was CGui narées,
with 217 pupils, followed by Castelo de Paiva with 194. In Lisbon, the culture
of Angol a was represented by 113 pupils.

337. For all the cultural groups together, the rate of success for continenta
Portugal was 77.64% in the tenth year, 89.81%in the el eventh year and 73.72%in
the twelfth year. In regard to the districts, Portalegre (65.38%in the tenth
year), Evora (78.26%in the eleventh year) and Vila Real (57.14%in the twelfth
year) had the poorest results. The follow ng districts were among the best:
Evora, in the tenth year, had a success rate of 94.44% Setubal, in the eleventh
year, 94.92% and Evora, in the twelfth year, a success rate of 89.66%

338. Dropout: in the tenth year; 7.33% in the eleventh year, 5.57% and
finally, in the twelfth year, only 5. 17%

339. Mdbility between schools: in the districts, Braganca attracted the nost
pupils in tenth year, with 15.33% of entries; Aveiro attracted the nost pupils
in the eleventh year, with 4.03% of entries; and Braganca attracted the nost
pupils in the twelfth year with 36.17% The rates for departures were as
follows for three districts: Beja, tenth year, 24.24% of departures; Bragancga,
el eventh year, 20.35% of departures; and Vila Real, twelfth year, 46.15% of
departures.

340. The Secretariat for the Coordination of Milticultural Education Progranmres
regul arly produces publications on the rmulticultural approach to education. It
has prepared the Teacher's Guide on nulticultural education (see para. 302) and
it dissem nates various inportant materials in the framework of multicultura
educati on.

Concl usi on
341. Although Portugal is a country whose past is largely responsible for its
present nulticultural conmponent, it is now beginning to face flows of

immgration that are being nmore strongly felt.

342. Anong the groups that may be the object of racial discrimnation, there
are traditional ethnic groups such as the Gypsies and foreigners fromthe
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Por t uguese- speaki ng countries, but there are al so new groups, such as asylum
seekers, although these are not very nunerous.

343. Conpared with other European countries, Portugal experiences relatively
few phenonena of discrimnation and xenophobia. But the novenents of
intolerance it has experienced are nevertheless sufficiently serious to nerit
sustai ned attention.

344. 1t would seem however, that Portugal has tried, both in its |egislation
and in practice, to find adequate nmeans to face up to phenomena of racia

di scrimnation, raci smand xenophobia. Legislation has been described here, and
practice is illustrated by jurisprudence which, in spite of certain hesitations,
al ready constitutes a judicial tradition that conmbats raci smand intolerance.

345. Portugal is also not unaware of the economic difficulties that affect the
ethnic mnorities and foreigners in particular. It is therefore working
actively to pronote inmprovenent in the living conditions of the popul ati ons who
are marginalized by their ethnic situation, to bring about the social solidarity
that is the basis for any denmpcratic human society.

346. Although there is probably still a |ong road ahead, the actions carried
out in the last few years bear witness to Portugal's deep desire to guarantee a
life of dignity to all who, for one reason or another, live on its territory and

are therefore subject to the same | aws and benefit fromthe sane programes to
gradually inprove the quality of life for all



