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| nt roduction

1. Peru, in compliance with the provisions of article 40 of the

I nternational Covenant on Civil and Political Rights, submts herewith the
fourth periodic report on human rights to the Human Rights Committee. This
report concentrates mainly on the actual application of the |egislation
governi ng these rights, as regards both the observance and the effective
enjoyment of the rights set forth in the Covenant, and on the achi evenents and
the difficulties encountered in conmplying with the Covenant.

Information on articles 1 to 27 of the Covenant

Article 1

2. The first paragraph of this article establishes the right of all peoples
to self-determnation. By virtue of this right, each nation is entitled to
decide freely on its political and econom c status or reginme, and accordingly
to establish the formof governnent appropriate to its aimns.

3. As laid down in the Constitution of 1993, Peru is a denocratic, social

i ndependent and sovereign Republic. The State is one and indivisible. |Its
Government is unitary, representative and decentralized and is organi zed
according to the principle of separation of powers. This neans that the
country is governed by a representative elected by the citizens and that its
CGover nment accepts the principle of decentralization, eschew ng the
centralization of power in a single geographical |ocation and accepting the
form of governnental organization that has been adopted by all the denocratic
systems of the world and is characterized by the separation of powers,
executive, legislative and judicial, each fully independent of the others.

4, All these considerations enable the Peruvian State to draw up the
framework of its national life in a free and sovereign manner. It is
appropriate to draw attention to the expressions of the exercise of that free
determination. In its governnmental organi zation, Peru enjoys acceptance by,
and participation in, the international comunity and is a nenber of such
maj or international organizations as the United Nati ons and the Organization
of Anerican States.

5. Article 1, paragraph 2, of the Covenant provides that every State party
may freely dispose of its natural wealth and resources w thout prejudice to
any obligations arising out of international econom c cooperation. It should
be pointed out that these principles are set forth in the 1993 Constitution
Chapter I1: “Concerning the environment and natural resources”, which forns
parts of Title Ill: *“Concerning the econom c systenf. Article 66 of the
Constitution affirms that the State exercises sovereignty over the supply of
natural resources - renewabl e and non-renewabl e, which are regarded as the
patri nony of the nation. Mreover, article 67 declares that the State
pronotes the sustainable use of its natural resources.

6. This right of States is relevant to the outstanding financia
obligations of a State towards other States and/or international institutions,
obligations that must be based on the principle of nutual benefit, which is
one of the pillars of international law. This inplies that the State is free
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to decide on the amount of, and the nmethod of nmeeting, such obligations. 1In
its turn, however, the Covenant guarantees that a people may not be deprived
of its own neans of subsistence. 1In other words, neeting State obligations

cannot be given precedence over assets that are essential for the subsistence
of the people. Accordingly, the Peruvian Governnment allocates a proportion of
its revenue to social support and conpensation programres, and a proportion to
the fulfilment of its international conmitnments. |In any event, fulfilment of
these international obligations has led to a considerable influx of capital
pronmoting the sustained devel opment of society.

Article 2

7. Wth regard to the paragraph concerning discrimnation, the Peruvian
CGover nment makes a point of ensuring that no national or local public
authority or institution pronotes or incites discrimnation in any form and
it isthe will of the State to protect persons who are within its borders and
are therefore subject to its jurisdiction, w thout any form of discrimnation

8. Peru's | egislation on discrimnation is based on the 1993 Constitution
Article 2 (2) states that “Every person has the right: ... to equality before
the law. No one shall suffer discrimnation on account of origin, race, sex,

| anguage, religion, opinion, property or for any other reason”. Likew se,
article 26 states that “In |labour relations the follow ng principles are
observed: 1. Equality of opportunity wi thout discrimnation”. This

constitutional precept is reflected in various substantive, procedural and
adm ni strative provisions.

9. Article V of the Code of Penal Enforcenent, concerning rights retained
by the prisoner, states: “The prison regine shall respect the rights of the
pri soner that are not affected by the sentence. Any discrimnation on racial
social, political, religious, economc, cultural or any other grounds is
prohi bi ted”.

10. Article VI of the single consolidated text of the Code of Civi

Procedure establishes the principle of social equality in proceedi ngs, whereby
“The judge shall ensure that any inequality between persons for reasons of

sex, race, religion, |anguage or social, political or financial status does
not affect the course or outcone of the trial”

11. The Code on Children and Adol escents states in article IV of the
Prelimnary Title concerning the general scope of application: “This Code
applies to all children and adol escents living on Peruvian territory, wthout
any distinction on account of race, colour, sex, |anguage, religion, politica
opi nion, nationality, social origin, property, ethnic group, physical or
mental disability or any other condition pertaining to themselves or their
parents or guardi ans”.

12. Article I X of the same Prelimnary Title concerning proceedings as a
human problem stipulates: “The State guarantees a system of adm nistration
of specialized justice whereby children or adol escents shall be treated as
human problens. 1In the case of children or adol escents belonging to ethnic
groups or native or indigenous comunities, the court shall take into account
not only the principles set forth in this Code but also their practices and



CCPR/ C/ PER/ 98/ 4
page 5

custons and, so far as possible, shall consult with the authorities of the
comunity to which they belong”. Furthernore, article XV of the Code,
concerning basic education, stipulates: “The State shall ensure that basic
education conprises: ... (d) respect for their parents, their own cultura
identity, their |anguage, the values of the nation and their peoples, and
cultures different fromtheir own; (e) preparation for a responsible life
within a free society, in a spirit of solidarity, understanding, peace,

tol erance, equality between the sexes, friendship between peoples and ethnic,
nati onal and religious groups”.

13. Article 1 of the single consolidated text of the Enploynment Pronotion
Act (D.S. 05-95-TR/D.Leg. No. 728) states: “The national enploynment policy is
a set of regulatory instrunents designed, in accordance with articles 42, 48
and 130 of the Constitution, to pronmote a system of equal enpl oynent

opportunities that will provide all persons with access to a useful occupation
that protects them against all forms of unenpl oynent and underenpl oynment”.
Article 62 of the same Act stipulates: “Disnmissal for the follow ng reasons
shall be null and void: ... (d) discrimnation on account of sex, race,
religion, opinion or |anguage”. Simlarly, article 63 states: *“Hostile acts
conparable to dismissal are ... (f) Acts of discrimnation on account of sex,

race, religion, opinion or |anguage”.

14. Act No. 26,772 stipulates: “Ofers of enploynment and access to
educational facilities may not contain requirements that constitute
discrimnation or the cancellation or inpairment of equality of opportunities
or treatnment”. On 4 February of this year, the Mnistry of Labour and Socia
Advancenent (MIPS) initiated the inplenentation of the anti-discrimnation

| egi sl ati on concerning requirenents for staff and access to technical or
occupational training facilities. Conplaints against discrimnation in access
to enpl oyment or education should be submtted by nmeans of a petition to the
Director of Enploynent and Occupational Training in the area where the

i nci dent occurs; the said petition should contain a statenent of the facts and
the nanme of the person accused, with the addition of evidence - precise
material or documentary evidence of the act conplained of - and a photocopy of
the identity docunent. The above material should be delivered to the
Docunmentary Procedure O fice of the Mnistry or its regional headquarters.

15. The regul ations issued recently specify that enployers who hire staff,
educational facilities, enploynent agencies and others acting as
internmediaries in offers of enploynent will be punished if they infringe the
legislation in force. The punishnment will be one taxation unit (U T), rising
to five UTs if the offence is repeated.

16. Article 24 of the Framework Law on the Civil Service and Reruneration
(D. Leg. No. 276) states: *“Career public servants have the right to:

(a) pursue a civil service career on the basis of merit, w thout political
religious, economc, racial or sex discrimnation or discrimnation of any
other kind”. Article 99 of the Civil Service Regul ations approved by

D.S. No. 005-90-PCM states: “The civil servant has the right to advancenent
in the civil service on the basis of his or her occupational qualifications,
and shall not be the subject of any kind of discrimnation”.
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17. Article 68 of the General Rules for the Private Pension Fund System and
t he Regul ati ons on Organi zati on and Functions, approved by deci sion

No. 006-93- EF/ SAFP, stipulates: “The operational procedure for collecting
provi sional contributions fromthe nmenbers of the private pension fund system
shall be carried out by banks or finance conpanies operating in Peru or by the
pension fund's own branch offices.” |If the contributions are collected by
banks or finance conpani es on behalf of the pension fund, the latter and the
col l ecti on conpany must sign the correspondi ng agreenment and send a copy
thereof to the Supervisory Board within three days of its signature. Such
agreenents nmust specify the conditions and tine limts for their

i mpl enentati on and nust contain at |east the follow ng provisions:
(h) the obligation, when carrying out their collection tasks, to avoid
preferential treatnment and, in general, any kind of discrimnation that m ght
benefit some nenbers or enployers to the detriment of others”.

18. Article 5 of the General Act on Cooperatives approved by Legislative
Decree No. 085 stipulates that: “Every cooperative has the duty to: ..

2. Comply with the follow ng basic regulations: 2.2 Recognize the equality of
rights and obligations of all nenbers, w thout any discrimnation”.

19. Article 3 of the Advertising Regulations for the Protection of the
Consumer, approved by Legislative Decree No. 691, stipulates: *“Advertisenments
shall respect the Constitution and the |aws. No advertisenent may encourage
or stinmulate any type of racial, sexual, political or religious discrimnation
or offence. Advertisenents shall not contain anything that may be conducive
to anti-social, crimnal or illegal activities or that would appear to
support, extol or encourage such activities”.

20. Wth regard to article 2, paragraph 2, of the Covenant, article 200 of
the Constitution recognizes the safeguards that apply when constitutiona
rights are infringed or threatened by actions or by the om ssion of conpul sory
acts, and there is the possibility of resorting to international courts, as
provi ded for by article 205.

21. The constitutional safeguards recognized are:

(a) The renedy of habeas corpus, which is applicable in the event of
an action or om ssion, by any authority, official or person, that infringes or
t hreatens personal freedom or associated constitutional rights;

(b) The renedy of anmparo, which is applicable in the event of an
action or om ssion, by any authority, official or person, that infringes or
threatens the other rights recognized by the Constitution. It is not
applicable in respect of legal regulations or judicial decisions handed down
in ordinary proceedings. Accordingly, the purpose of the Habeas Corpus and
Remedy of Anparo Act (No. 23,506), pronul gated on 7 December 1982, is to
restore matters to the situation that obtained prior to the infringenment or
threat of infringenent of a constitutional right. These renmedies may be
exercised in cases where constitutional rights are infringed or threatened by
actions or by the omi ssion of conpul sory acts. Act No. 25,398, supplenenting
the provisions of Act No. 23,506, was pronul gated on 5 February 1992;
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(c) The renedy of habeas data, which is applicable in the event of an
action or om ssion, by an authority, official or person, that infringes or
threatens the rights referred to in article 2, paragraphs 5 and 6, of the
Constitution. Article 2 (5) refers to the fact that every person has the
right: “To request information required w thout explaining the reason and to
receive it fromany public body, within the tinme limt established by |aw,
meeting the cost incurred by this request. This right does not cover
informati on that affects personal privacy or information specifically excluded
by law or for reasons of national security ...”. Article 2 (6) of the
Constitution stipulates that every person has the right to non-disclosure by
“the information services, whether conputerized or not, public or private,
[of] ... information that affects personal or famly privacy”. It is
necessary to point out, in accordance with the provisions of the penultimte
par agraph of article 200 of the Constitution, that the exercise of the
remedi es of habeas corpus and anmparo is not suspended while the states of
energency referred to in article 137 are in force;

(d) The renedy of unconstitutionality, which is applicable in respect
of regulations that have the status of |law acts, |egislative decrees,
energency decrees, treaties, Congressional regulations, regional regulations
of a general nature and nunicipal ordinances that may contravene the
Constitution in form or substance;

(e) Public right of action, which is applicable in the event of
i nfringement of the Constitution and the |aw, against regulations,
adm ni strative orders and decisions and decrees of a general nature, whatever
the authority by which they are issued;

(f) The renedy of enforcenment, which is applicable in the case of
failure by any authority or official to conply with a | egal provision or
performan adm nistrative act, without prejudice to statutory liabilities.

Article 3

22. The purpose of this article is to protect wonen agai nst discrimnatory
treatment based on their condition as wonen and to establish their right to
enjoy all the rights set forth in the Covenant on terns of equality with nen.
This principle of equality is one of the social rights of the individual. It
presupposes that every individual shares the same conditions and qualities
that make up the human being. Equality before the | aw establishes a basic
equality of rights, a principle that is enshrined in article 2 (2) of the 1993
Constitution, the article which recognizes the right of every person to
equality before the law. It states that no one may be discrim nated agai nst
on account of origin, race, sex, |anguage, religion, opinion, property or any
ot her consi deration

23. The article under discussion should be seen in conjunction with

article 103 of the Constitution, the first part of which states: *“Specia

| aws may be enacted because they are required by the nature of things, but not
because of the differences between persons”.

24, Anot her inportant provision is article 4 of the Constitution, which
stipulates that the community and the State shall provide special protection
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for children, adolescents, nothers and elderly people left on their own. The
pol i ci es concerning equality between men and wonen are designed to achieve
recognition of the dignity of the person, under conditions of freedom and
equality and with the right to social organization and participation

25. Wth regard to the equality of I abour rights, article 22 of the

Constitution states: “Work is a duty and a right. It is the basis of socia
wel | -being and a means of fulfilnment of the individual”. Wrk is the basis of
soci al well-being because it is through work that society can obtain what it
needs to live and to progress. A people that does not work will not survive

even in the nost basic aspects of life.

26. By work we understand organi zed physical or intellectual activity for
the production of goods and services, which constitutes a right of the
individual. This is in keeping with article 2 (15) of the Constitution, which
stipulates: “Every person has the right ... to work freely, subject to the
law’. In addition, article 23 of the Constitution reads: “Work inits
diverse fornms is the subject of priority attention by the State, which

provi des special protection for nothers, mnors and di sabl ed persons who
work”. It is clear fromthis article that the State pays priority attention
to work and affords special protection for nothers, mnors and disabl ed
persons who work. The State also issues |egislative provisions of diverse
rank, establishing the guidelines governing the | abour rel ationship between
wor ker and enpl oyer.

27. Al so according to article 23, it is the duty of the State to pronote
conditions for social and econom c progress by neans of enploynment policies.
Two conponents of such policies are: pronotion of productive enployment, by
creating jobs that |lead to the production of new wealth; and training of

wor kers to beconme nore skilled in their discipline and acquire specialized
knowl edge. By this article the State is assigned responsibility for the
creation of conditions conducive to progress, especially by nmeans of

devel opnent policies. Article 26 of the Constitution states: “In |abour
relations the follow ng principles nmust be observed:

(a) Equal ity of opportunity w thout discrimnation;

(b) Irrevocabl e nature of the rights recognized by the Constitution
and the law, and

(c) Interpretation favourable to the worker in the event of
i nsuper abl e doubt as to the neaning of a provision.”

The | abour relationship is a legal relationship within which daily work takes
pl ace and the worker is subordinate to the enployer. Respect for equa
opportunities wi thout discrimnation nmeans that, under equal conditions, al
persons must have an equal possibility to advance within that work. Cearly,
this paragraph is linked to the principle of non-discrimnation of persons set
forth in article 2 (2) of the Constitution.

28. The Civil Code of 1984 currently in force has elimnated a nunber of
provi sions that anopunted to discrimnatory treatnent of women, contained in
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the Civil Code of 1936, which was in force until 30 Novenber 1984. Details of
these provisions were given in the third periodic report on the Covenant
(CCPR/ C/ 83/ Add. 1) .

29. Worren are the subject of various forms of violence, the nost inportant
of which is gender violence throughout the life cycle, followed by sexual and
famly violence. Violence agai nst wonen concerns all strata of society,

wi t hout distinction as to socio-econonic status or educational level. Wthin
t he coupl e, violence towards the woman incl udes physical, psychol ogi cal and
sexual attacks, enforced notherhood, confinenment to the hone, prohibition on
wor ki ng or taking part in recreational, community or political activities,
persecution, expulsion fromthe hone, etc.

30. Accordingly the Protection against Fam |y Violence Act (No. 26, 260) was
approved; it contains the legislation on the policy of State and society
towards fam |y violence. This Act was inprecise in respect of a nunber of

poi nts, and these have now been clarified by Act No. 26,763, published on

25 March 1997, which anended articles 2, 3 (a), (d), (f) and (h), 4, 5, 7, 9,
10, 12 and 14 of the former Act. The scope of protection is thus nore clearly
defined in | aw.

31. For exanple, article 2 of Act No. 26,260 stipulated: “Manifestations of
famly violence are acts of physical or psychological ill-treatnment between
spouses, persons living together or persons who have produced children

t oget her al though they do not |ive together, and by parents or guardians

agai nst young children under their responsibility”. This has now been anended
as follows: “Famly violence shall be understood to nmean any action or
om ssion that may cause physical or psychol ogical harm ill-treatment w thout

injury, including severe threats or coercion, which occurs between spouses,
persons living together, relatives in the ascendi ng or descending line,
collateral relatives to the fourth degree by blood and the second degree by
marriage, or persons living in the same hone, provided that no contractual or
enpl oynment rel ati onshi ps are invol ved”

32. Wth regard to the amendnents to article 3 (a) of Act No. 26, 260, the
original text stipulated that the unconditional respect for the dignity of the
human person and the rights of women and m nors should be strengthened. The
amended text refers to the duty of unconditional respect for the dignity of
the human person and for the rights of wonen, children, adolescents and the
famly.

33. Article 3 (d) fornerly read: “To establish effective | egal nmechani snms
for the victins of famly violence, by neans of procedures characterized by a
m ni mum of bureaucracy and by readi ness to take preventive neasures”. This
has been anended as follows: “To establish effective |egal procedures for the
victinms of famly violence, characterized by a mnimum of bureaucracy and by
readi ness to take preventive measures and award comnpensation for the harm and
damage caused, and for providing free care in connection with nedica

exam nations required by the police, the Public Prosecutor's Ofice or the
courts”.

34. Article 3 (f) used to read: “To set up police units for wonmen in the
parts of the country where this is justified and strengthen existing police
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stations with personnel specializing in cases of famly violence”. This has
been amended as follows: “To strengthen existing police stations with

speci alized units staffed by personnel trained to deal with cases of famly
vi ol ence. The National Police shall ensure that the curricula for police
training and on-the-job training include conprehensive training on famly
vi ol ence and dealing with it properly”.

35. Article 3 (h) originally read: “To train police personnel and
prosecutors and magi strates of the Republic to assune an effective role in the
control of famly violence”. This has been anended as follows: “To train

police personnel, prosecutors, judges, forensic physicians, health workers,
education workers and the personnel of nunicipal offices of the Orbudsman to
assune an effective role in the control of famly violence. The actions
provided for in this article shall be coordinated by the Mnistry for the
Advancenent of Wonen and Human Devel oprent”

36. Wth regard to jurisdiction, article 4 of Act No. 26,260 stated: “The
following are called upon to intervene in the event of acts of famly
violence: the National Police, the Ofice of the Public Prosecutor and the
judiciary”. This has been anended as follows: “The nmunicipal offices of the
Orbudsman for the protection of children and adol escents may, in carrying out
their functions, hold conciliation hearings in an attenpt to settle disputes
arising out of famly violence”.

37. Article 5 of the Act stated that: “The National Police, through its
units for wonmen or minors, and in any event through specialized staff, is the
agency normally conpetent to receive conplaints and conduct the corresponding
prelimnary investigations”. This has been anended as follows: “The Nationa
Police shall, at all police stations, receive any conplaints of famly

vi ol ence and conduct the corresponding prelimnary investigations. Conplaints
may be submitted in verbal or witten fornt

38. The police investigation is conducted officially, independently of the
action of the conpl ainant, and concludes with a report or statement containing
the results of the investigation. During the investigation, the reports
needed for clarifying the facts may be requested; the National Police shall at
the request of the victim provide the necessary guarantees for his safety; in
the case of an offence that is in the process of being cormitted, or if there
is very serious danger of an offence being committed, the National Police are
aut horized to search the honme of the assailant; in the case of an offence in
the process of being comritted, they nay arrest the assailant and conduct the
i nvestigation within a maxi mum period of 24 hours, bringing the statenent to
the know edge of the appropriate provincial crimnal prosecutor's office.
Simlarly, an accused person who is unwilling to go to the police station may
be taken there, unresistingly or by force.

39. The police report will be transmtted to the nagistrate or provincia
crimnal prosecutor, as appropriate, and to the prosecutor for famly affairs,
so that they can exercise the powers described in this Act. The interested
party may al so request a copy of the statenent for such purposes as he or she
may deem appropriate and request its transmission to any court hearing a case
on the subject or related to the subject.
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40. Article 7 of Act No. 26,260 specified that: “The Ofice of the Public
Prosecutor, through the appropriate provincial civil prosecutor, shal

i ntercede by constantly seeking to reconcile the couples and other famly
menbers in dispute and nmay take appropriate precauti onary measures”. This has
been amended as follows: “The provincial prosecutor conpetent for famly
affairs shall handl e applications | odged directly, whether verbally or in
witing, by the victimof violence, his or her famly nmenbers, any of the
persons referred to in article 2 of this Act or, in the case of minors, any
person who is in possession of the facts.”

41. Act No. 26,763 al so provides for urgent neasures of protection which my
be adopted at the request of the victim including, and this [ist is not
exhaustive, renoval of the assailant fromthe honme, prevention of harassnent
of the victim tenporary suspension of visits, an inventory of the victims
property and other urgent neasures to safeguard the physical, nmental and noral
integrity of the victim

42. The victimand the assailant will also be sunmoned to a conciliation
hearing in order to seek a solution that would put an end to the acts of
violence. |If reconciliation is not achieved, or if it breaks down, the

prosecutor shall nake an application to the court for famly affairs.

43. According to article 9 of Act No. 26,260, cases could be heard by the
appropriate civil court of the place of residence of the conplai nant, or of
the assailant, or of the nobst recent donmicile of the couple, or of the place
of the attack, without distinction. The proceedings should be as brief as
possi bl e and the court was authorized to order the npst appropriate neasures
for restoring the peace and elimnating all kinds of violence: it could order
tenporary suspension of cohabitation and of all types of visits to the injured
party. This article has been amended and now stipul ates that cases are heard
by the specialist famly court of the place where the victimis domciled or
of the place of the attack, w thout distinction. Proceedings are initiated at
the request of the victimof violence or his or her representative and the
prosecutor for famly affairs, and the matter is treated as a single action

44, The judicial decision that term nates the proceedings will determ ne
whet her or not fam |y violence has taken place and will lay down the
protection nmeasures for the victim It nmay order, inter alia, tenporary
suspensi on of cohabitation, tenmporary banning of the assailant fromthe hone,
tenporary prohibition of any kind of visit by the assailant and of any other
form of harassnent of the victim the treatnent that the victim the famly
and the assailant should receive, conmpensation for injury and establishnment of
a mai ntenance all owance for the victim

45, Article 10 of Act No. 26,260 stipulated that those authorized to request
protection for victinms of famly violence were the victinms thenselves, either
parent of an ill-treated mnor, blood relatives of the victim the Ofice of
the Public Prosecutor or any person aware of such acts of aggression. These
provi si ons have been anmended as follows: “If in the respective proceedings
the crimnal court adopts precautionary nmeasures to protect the victim it
wi |l not be adm ssible to request such measures in the civil courts. However,
civil protection measures nmay be requested prior to the initiation of the
proceedi ngs, as precautionary neasures separate fromthe proceedi ngs.”
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46. Article 12 of Act No. 26,260 stipulated: “The intervention of the
juvenile court is subject to the provisions contained in the Code on Children
and Adol escents.” This has now been nodified to read: “Wen a crimnal judge
or a professional judge tries offences or m sdeeds arising out of acts of
famly violence, he is authorized to adopt all the protective neasures set out
in the present Act. The nmeasures referred to in this paragraph may be adopted
as fromthe initiation of the proceedings, during the trial, and on delivering
judgenent, the provisions of the Code of Civil Procedure being applied
wherever relevant. They nmay al so be inposed as restrictions on behavi our at
the time when the accused is ordered to appear and on delivering judgement,
and notice may be given that arrest will be ordered in the event of

non- conpl i ance.”

47. Article 14 of Act No. 26,260 stipulated: “The courts nay seek the

col | aboration of all public or private organizations or bodies concerned with
the protection of mnors, women and the famly, with a view to providing

assi stance for the persons affected by the acts conplained of and hel ping in
the inmpl ementati on and supervision of the precautionary neasures provided for
by the law.” This has been amended as follows: “The National Police, the

O fice of the Public Prosecutor and the judiciary may seek the col | aboration
of all public or private institutions: for the physical and psychol ogi ca
assessment of victinms of violence, assailants and nenbers of their famlies;
for assistance to victinms of violence and their famlies; and for the

i mpl enent ati on and supervi sion of the neasures provided for by this Act.
Certificates issued by State health establishnents have full validity as

evi dence in proceedi ngs concerning famly violence, and such certificates are
i ssued free of charge. The sane validity applies to certificates issued by
private institutions with which the Oifice of the Public Prosecutor and the
judiciary enter into agreenents for the performance of specified expert

exam nations.”

48. Furthernore, there are a number of institutional nechanisns in Peru for
the protection of wonen's rights, which also pronote the social and econom c

devel opnent of women and girls. They work in coordination with the State in

order to contribute to the fornulation of public policies for stimulating the
conprehensi ve and sust ai nabl e devel opnent of wonen and girls.

49. The Congressional Conm ssion on Wonmen, Hunman Devel opnent and Sport was
establ i shed by unani nobus agreenent in Septenber 1995 and began work in 1996.
Thi s Comm ssion, which is an inmportant body for debate, the devel opnent of

i deas and creating awareness anong nenbers of parliament, is currently the

| argest and one of the nost active in Congress. It is made up of 18 persons,
men and women of all political |eanings and fromall disciplines. 1t proposes
and di ssem nates draft |egislation for protecting and recogni zing the rights
of wonen, identifies and proposes the repeal of legislation prejudicial to
worren, and reports cases of discrimnation and viol ence agai nst wonen. At
present it also provides expert opinions.

50. The O fice of the Orbudsman Specializing in Wnmen's R ghts was set up
within the Orbudsman's Ofice in October 1996 as a body for the protection of
wonen's rights. The O fice concentrates on matters related to viol ence

agai nst wonen. Consequently, it makes a significant contribution to the
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anal ysis and collation of information on the specific cases reported, and
hel ps to strengthen the I egal instrunents for inproving the quality of |ife of
wonen and their access to public and private services.

51. The hi ghest body that has been created is the Mnistry for Advancenent
of Wonen and Human Devel opnent (PROMUDEH), established by Legislative Decree
No. 866 of 29 October 1996. This reflects the priority given to the target
popul ati on, which is anong the nost vul nerable groups in the country: wonen.
The M nistry sets out to strengthen the role of wonen and the famly in

soci ety by means of policies that will [ead to the conduct of programes and
projects ained at social devel opnent and the eradication of extreme poverty.
All these projects incorporate the gender prospective, with the ai m of
pronoting greater participation by wonmen in the political, social, |egal
econom ¢ and cul tural spheres, in other words, pronmoting a full civic life
with equity for men and wonen.

52. The creation of this Mnistry is consistent with the inplenentation of
the Beijing Platformfor Action, a commtment undertaken by Peru at the Fourth
Worl d Conference on Wonen held in Beijing in 1995. It was agreed at this
Conference to prompote the creation of high-level bodies within States in order
to provide | eadership in the formulation and devel opnment of policies to
encourage equal ity of opportunities among men and wonen. Through this new

M nistry, the Peruvian State has incorporated the focus on gender, famly

vi ol ence and conprehensive health as one of the conponents of its strategic
plan. This integrated approach, cutting across the entire sector, will |ead
to the devel opnent of policies and progranmes directed at genuinely equitable
treatment free fromdiscrimnation for wonen and men within the framework of a
devel opnent process designed to inprove the quality of Iife of both.

53. The National Popul ation Policy Act pronotes the strengthening of the
famly as the basic unit of society, by encouraging policies that allow
persons and couples to nmake a free, informed and responsi bl e choice concerning
t he nunber and spacing of births. For this purpose it provides for
educational and health services, as a contribution to famly stability and
solidarity and to the inprovenent of the quality of life. The upbringing of
children and their integration into society should be shared, with equa
treatnment of the sexes, so as to guarantee harnony, stability and solidarity
anong all nmenbers of the famly. Famly housework shoul d be given a higher
status, as a contribution to the national economy, and should be shared

bet ween nen and wonen.

Article 4

54, Article 137 of the Constitution on states of exception, stipulates that
the President of the Republic may, in agreenent with the Council of Mnisters,
for a specific period, throughout the country or in part of it, and reporting
to Congress or its Standing Commttee, decree the follow ng states of
exception.

State of energency

55. In the event of a disturbance of the peace or the internal order, a
catastrophe or grave circunstances affecting the Iife of the nation. 1In this
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eventuality, the exercise of the constitutional rights to personal freedom and
security, to inviolability of the home, and to freedom of assenbly and
movement within the country may be restricted or suspended. The state of
energency may not exceed 60 days. |Its extension requires a new decree. 1In a
state of energency, the armed forces are responsible for internal order if so
deci ded by the President of the Republic.

State of siege

56. In the event of an invasion or civil war, or if there is an i mm nent

ri sk that such may occur, with reference to those fundanental rights whose
exercise is not restricted or suspended. The state of siege may not exceed
45 days. After a state of siege is decreed, Congress neets as a matter of
right. Any extension of the state of siege requires the approval of Congress.

57. It is a socio-political fact of life that extrenely grave and
exceptional situations can arise and threaten the continued existence of the
State and of society. Because they are exceptional, these situations nust be
governed by the Constitution by neans of specific provisions, which are not
the sane as those applied in normal situations. |n exceptional situations,
the Governnent has nore sweeping powers and can order the suspension or
restriction of certain fundanental rights of citizens.

58. The Constitution governs states of exception in order to ensure not only
that the crisis will be overcome, but also that there will be a return to
constitutional normality in the long term It therefore provides for pronpt,
efficient and extreme neasures; were it not to do so, constitutional |aw and
society itself would be in imm nent danger of dem se. Certain constitutiona
rights can therefore be suspended or restricted in order to facilitate a
return to constitutional normality.

59. In accordance with Supreme Decrees Nos. 62, 63, 64, 67 and 68 DE/ CCFFAA,
published in the official gazette El Peruano in November and Decenber 1997
and declaring the places listed in the chart below to be under a state of
energency, 15.77 per cent of the national territory is under a state of
energency, and 84.23 per cent is governed by the rule of |aw.

Areas of the country under a state of energency

Depart nent Area covered Date of the Expiry date Document
decree
Li ma Ate district, Los divos, San Juan 13 Dec. 1997 10 Feb. 1998 DS 67 DE/ CCFFAA
de Lurigancho, San Juan de of 6 Dec. 1997

Mraflores, San Luis, San Martin
de Porres, Villa el Salvador and
Villa Maria del Triunfo in Lima

Provi nce
Pasco Oxapanpa Provi nce 30 Nov. 1997 28 Jan. 1998 DS 63 DE/ CCFFAA
of 25 Nov. 1997
Juni n Sati po and Chanchamayo Provinces 30 Nov. 1997 28 Jan. 1998 DS 63 DE/ CCFFAA

of 25 Nov. 1997
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Depart nent Area covered Date of the Expiry date Docunent
decree
Huancavel i ca Huancavel i ca Province, 30 Nov. 1997 28 Jan. 1998 DS 63 DE/ CCFFAA
Castrovirreyna and Huaytara of 25 Nov. 1997
Ayacucho Huamanga Province, Cangallo and 30 Nov. 1997 28 Jan. 1998 DS 63 DE/ CCFFAA
La Mar of 25 Nov. 1997
Cuzco Quinbiri District and Pichari in 30 Nov. 1997 28 Jan. 1998 DS 63 DE/ CCFFAA
Convenci 6n Provi nce of 25 Nov. 1997
Apuri mac Chi ncheros Province 30 Nov. 1997 28 Jan. 1998 DS 62 DE/ CCFFAA
of 25 Nov. 1997
Huanuco Al'l provinces (except Puerto Inca, 30 Nov. 1997 28 Jan. 1998 DS 64 DE/ CCFFAA
Yarow | ca, Dos de Mayo and of 25 Nov. 1997
Huacrachucco District in Marafion
Provi nce)
Huanuco Puerto Inca Province 26 Dec. 1997 28 Feb. 1998 DS 68 DE/ CCFFAA
of 19 Dec. 1997
San Martin Al'l provinces 30 Nov. 1997 28 Jan. 1998 DS 64 DE/ CCFFAA
of 25 Nov. 1997
Loreto Yurimaguas District in Alto 30 Nov. 1997 28 Jan. 1998 DS 64 DE/ CCFFAA
Amazonas Province of 25 Nov. 1997
Ucayal i Coronel Portillo Padre Abad 26 Dec. 1997 23 Feb. 1998 DS 68 DE/ CCFFAA
Provi nce of 19 Dec. 1997
Article 5
60. Peruvi an | egislation contains no rule of positive | aw under which it

possi bl e to engage in any activity or

of any of the rights and freedons recogni zed in the Covenant or

limtation to a greater extent than is provided for

Article 6

61.

Constitution stipul ates:
nor al ,

i dentity,
wel | - bei ng.
it”.

the | aw.
62.

concepti on.
it.

By the sane token,
human being is a subject of

mental and physica

The unborn child is a subject of
The right to life is the nost centra
assunption on which the existence of a m ni mum order
The right to life is inherent

of all

in the human being.

article 1 of the 1984 Civi
law from birth onwards.
The unborn child is a subject of
The attribution of patrinonia

law in
rights is conditiona

In connection with article 6 (1) of the Covenant,
“Every person has the right:
integrity and free devel opnent and
matters favourable to
is the basic

perform any act ainmed at the destruction

at their
in the Covenant.

article 2 of the
(1) To life, an

law i n al
val ues.

It

in society is grounded.

It

Code sti pul ates:
Human
matters favourable to

al

is fully guaranteed by

“The

life starts at

on his

live birth”.
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Article 5 of the Code states: “The right to life, physical integrity, freedom
and honour and other rights inherent in the human bei ng cannot be renounced
and cannot be ceded to another person”.

63. Wth regard to article 6 (2) of the Covenant, article 140 of the
Constitution provides that the death sentence may only be inposed for acts of
treason in wartine and for acts of terrorism in accordance with the |aws and
treaties to which Peru is a party. The Universal Declaration of Human Ri ghts
is a commitnent anong nations to pronote fundanental rights as the basis for
liberty, justice and peace. The death penalty cannot be considered separately
fromthese principles, because the right to life is the foundation for the
achi evenent of all the rights laid down in the Universal Declaration. The
human being enjoys the right to |Iife above and beyond any consi derations of
race, nationality, sex, language, religion or borders. The right tolifeis
enshrined in the main international |egal instrunments and in the nationa

| egi sl ation of countries, and the death penalty constitutes a restriction

t her eof .

64. Peru is party to the Universal Declaration of Human Ri ghts, the

I nternational Covenant on Civil and Political Rights, and the Anerican
Convention on Human Rights, all of which provide for the abolition of the
death penalty, or in any event, its restriction to exceptional offences.

65. Both the Covenant and the American Convention limt the inposition of
the death penalty to “the nost serious crinmes”. Wile it is true that the
international treaties do not define which crimes are to be considered nost
serious, any such definition nust take account of the nature and gravity of
the econom ¢ and social problenms affecting each country. There can be no
doubt, however, that a w de range of crinmes would be inconpatible with the
concept of “serious crimes”.

66. As nentioned above, Peruvian |egislation authorizes capital punishnment
only for acts of treason in wartine and for acts of terrorism It is
therefore in line with current thinking that it is a transgression of the
human condition to enact |legislation that permts the taking of lives for

ot her than exceptional reasons. Article 140 of the Constitution has not,
however, been the object of any inplenmenting |legislation, so that in practica
terms Peru does not use the death penalty.

67. Mor eover, the legislation specifically governing terrorism (Decree-Law
No. 25,475 published on 6 May 1992 and Decree-Law No. 25, 659 published on

13 August 1992) stipulates that the maxi num penalty for acts of terrorism
shall be life inprisonnent. Both Decrees cane into effect before the entry
into force of the present Constitution and have not to date been nodified.
Therefore, in pursuance of the principle of the rule of law, there is in fact
no capital punishnent in Peru

68. By the sanme token, sentences for acts of terrorismor treason are handed
down in conpliance with the I egal principle established in article 2, in the
Prelimnary Title of the Penal Code (“No one shall be punished for an act

whi ch was not characterized as a crinme by the legislation in force at the tine
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it was conmmtted, or be subjected to a penalty or security neasure not
established by the law’). Here again, the principle applied is that of the
penal ty nmost favourable to the accused.

69. Wth regard to article 6 (3) of the Covenant, which refers to the crine
of genocide, Act No. 26,926, which entered into force on 21 February 1998,
amended various articles of the 1991 Penal Code and supplenmented it with
Title XIV-A on crinmes against humanity, article 319 of which reads:

“A custodi al sentence shall be inmposed on any person over the age
of 20 who, with intent to destroy totally or partially a national
ethnic, social or religious group, perpetrates any of the follow ng
acts:

(1) Kills menbers of the group

(2) Seriously harms the physical or nental integrity of nmenbers of the
gr oup;

(3) Subj ects the group to living conditions which will inevitably |ead
toits total or partial physical destruction

(4) Takes neasures intended to prevent births within the group
(5) Forcibly transfers children to another group.”

70. The incorporation of the crime of genocide into the Penal Code is
renewed affirmation of the State's political will to ensure unlimted respect
for human rights and to conmply with the undertaki ngs made to the

United Nati ons.

71. Article 6 (4) of the Covenant provides that anyone sentenced to death
shall have the right to seek pardon or conmutation of the sentence. This
paragraph is not in practice applied in Peru for the reasons outlined in
respect of article 6 (2).

72. In accordance with the provisions of article 6 (5), Peruvian |egislation
does not authorize capital punishment for crines conmitted by persons under

18 years of age or pregnant wonen. Article 20 of the Penal Code stipul ates:
“The followi ng are exenpt fromcrimnal responsibility: ... (2) Persons under
18 years of age.” This provision nust be interpreted to nean that if someone
who is under 18 years of age is exenpt fromcrimnal responsibility, then he
cannot undergo the death penalty.

Article 7
73. Peruvian | egislation conplies with the provisions of article 7 that no
one shall be subjected to torture or to cruel, inhuman or degradi ng treatnment

or punishnment, and that no one shall be subjected without his free consent to
medi cal or scientific experinentation. Article 2 of the 1993 Constitution
therefore stipul ates:
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“Every person has the right:

(1) To life, an identity, noral, nental and physical integrity, and
free devel opnent and wel |l -being. The unborn child is regarded as a
subject of lawin all matters favourable to it.

(24) To personal freedom and security. Consequently:

(h) No one shall be subjected to noral, nental or physica
violence or to torture or cruel or humliating treatnent. Anyone may
request an i medi ate nedi cal exam nation of the person who has been
injured or is unable hinself to have recourse to authority. Statenments
obt ai ned by violence are not valid. Anyone who enpl oys viol ence shal
i ncur responsibility.”

74. Article 128 of the Penal Code (Legislative Decree No. 635) stipul ates

t hat “Anyone endangering the life or health of a person under his authority,
orders, guardi anship, curatorship or |egal supervision by depriving himof the
necessary food or care, or by conpelling himto performhard or inappropriate
| abour, or by having abusive recourse to corrective or disciplinary nmeasures,
shall be liable to between one and four years' inprisonnment”.

75. The Penal Code al so contains the follow ng provisions:

Article 151: “Anyone who, by nmeans of threats or violence, obliges

anot her person to do sonmething that the | aw does not require or prevents
hi m from doi ng sonething that the | aw does not prohibit shall be |iable
to up to two years' inprisonment”.

Article 152: “Anyone who unlawfully deprives another person of their
personal liberty shall be |iable to 10 to 15 years' inprisonnent.

The penalty shall be 20 to 25 years when:

(1) The agent abuses, corrupts, treats with cruelty or endangers
the life or health of the injured party;

(8) The act is carried out to oblige the injured party to join a
crimnal organization, or to oblige himor a third party to lend the
organi zation financial or any other form of assistance;

(10) The agent has been sentenced for terrorism The penalty
shall be life inmprisonnment if the injured party has suffered serious
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bodily harmor his physical or mental health has been seriously harned,
or if he died while being abducted or as a result of the act in
guestion”.

Article 153: “Anyone who holds or transfers fromone place to another a
m nor or a person incapable of defending hinself, by means of violence,
threats, trickery or other fraudulent act for the purpose of obtaining a
financi al advantage or exploiting the victimsocially or financially
shall be liable to 4 to 10 years' inprisonnment, and shall be

di squalified in accordance with article 36, paragraphs 1, 2, 4 and 5.

Article 153 (a): “Any public official or director of a private entity
who is specifically or generally in contact with mnors or disabled
persons and who abuses his position to hold themor arbitrarily transfer
them from one place to another shall be liable to 5 to 12 years

i mprisonnment and shall be disqualified in accordance with article 36,
paragraphs 1, 2, 4 and 5".

76. Article 195 of the Code of Crimnal Procedure (Legislative Decree
No. 638) stipulates: “To have probative value, any item of evidence must have
been obtained by neans of a legitinmte procedure form ng part of due process”.

77. The Prelimnary Title (art. 3) of the Code of Penal Enforcenent
(Legislative Decree No. 654) stipulates: “Penal decisions and custodia
sentences shall be enforced w thout recourse to torture or inhuman or

hum liating treatnent or to any other act or procedure representing an

i nfringement of the prisoner's dignity”. Article 14 provides: *“The prisoner
shall have the right to | odge conplaints and to petition the prison governor
If he neets with no response, he may have recourse, by any neans, to a
representative of the Public Prosecutor's Ofice”.

78. Article 4 of the Code on Children and Adol escents (Decree-Law

No. 26,102) reads: “Every child and adol escent has the right to respect for
his personal integrity. He may not be subjected to torture, or to cruel or

degrading treatment. Hard |abour, econom c exploitation, child prostitution
and the trade and sale of, and trafficking in, children and adol escents are

consi dered to be forns of slavery”.

79. Peru has ratified the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Punishnment, thereby undertaking to adopt

| egi sl ative, administrative, judicial or any other effective neans to prevent
acts of torture on its territory. On 21 February 1998 it therefore brought
into force Act No. 26,926, anending various articles of the Penal Code and
incorporating Title XIV-A.  The latter refers to crines agai nst humanity and
includes article 321, which defines torture as a crimnal offence and
stipul at es:

“Any civil servant or public official or any person who, with the
consent or acqui escence of the former, inflicts physical or mental pain
or serious suffering on others, even if not causing physical pain or
psychol ogi cal affliction, for the purpose of obtaining fromthe victim
or athird party a confession or information, or punishing that person
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for any act he has committed or is suspected of having commtted, or
intimdating or coercing him shall be liable to 5 to 10 years
i mpri sonment .

“1f the torture causes the death of the victimor results in
serious injury, and the agent could have foreseen that result, the
penalty shall be 8 to 20 years' and 6 to 12 years' inprisonnent
respectively.”

80. By adopting this nmeasure, Peru provided for the systematic and adequate
treatment of acts of torture under crimnal law. The judiciary can therefore
adm ni ster justice appropriately, applying in such cases not the penalties

| aid down for other crinmes such as murder or assault and battery, but those

| ai d down specifically for torture. Although torture was fornmerly not defined
in Peruvian crimnal legislation, it was neverthel ess harshly punished through
the inposition of the penalties established for related offences.

81. At the sanme time, the crine of forced di sappearance is defined in
article 320 of the Penal Code, which stipulates: *“Any civil servant or public
of ficial who deprives a person of his liberty by ordering or carrying out an
act the result of which is that person's duly proven di sappearance, shall be
liable to no | ess than 15 years' inprisonnment and disqualification, in
accordance with the provisions of article 36 (1) and (2) of the substantive
rule referred to”.

Article 8

82. Article 2 (24) (b) of the Constitution provides that “Every person has
the right to personal freedom and security. Consequently, ... no form of
restriction is permtted on personal liberty, except in the cases |laid down by
law. Sl avery, servitude and trafficking of any kind in human bei ngs are
prohi bi ted”.

83. The enjoyment of personal freedomis a fundanental right laid down in
the Constitution. Slavery is prohibited because it is considered a | oss of
freedomto be in the power of another human being. Servitude is prohibited
because everyone is entitled to conplete legal freedomin respect of his
person, a human right related to many others, principally the right to work
and to freedom of novenent.

84. The Constitution also prohibits trafficking in human bei ngs.
Trafficking is obtaining a profit fromthe exploitation of human beings. The
main forms of trafficking have historically been the sale of slaves and the
prostitution of persons who offer to breed them care for them or make them
work. The prohibition of trafficking inplies that no one may profit fromthe
transfer of another human being or fromthe exploitation of his body or his
wor k.

85. Article 152 of the 1991 Penal Code reads: “Anyone who unlawfully
deprives another person of his or her personal |iberty shall be liable to two
to four years' inprisonnment”. Article 182 of the Code further specifies:
“Anyone who instigates or facilitates the entry into or departure fromthe
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country or the novenment within the territory of the Republic of any person for
the purpose of prostitution shall be liable to 5 to 10 years' inprisonnment”.

86. There are many international instrunments prohibiting these practices.
The first to be officially recognized by the United Nations was the Sl avery
Conventi on adopted by the League of Nations in Geneva on 25 Septemnber 1926.
It had been preceded by the 1889-1890 Brussels Conference, initially held to
put an end to the trade in African slaves. The 1926 Conventi on cont ai ned
specific definitions of slavery and the slave trade:

“Article 1.1. Slavery is the status or condition of a person over whom
any or all of the powers attaching to the right of ownership are
exerci sed

“Article 1.2. The slave trade includes all acts involved in the
capture, acquisition or disposal of a person with intent to reduce him
to slavery; all acts involved in the acquisition of a slave with a view
to selling or exchanging him all acts of disposal by sale or exchange
of a slave acquired with a view to being sold or exchanged, and, in
general , every act of trade or transport in slaves.”

87. A nunber of other instruments were subsequently approved, anong them
the 1953 Protocol anending the Slavery Convention, approved by

General Assenbly resolution 794 (VII1); the Suppl ementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Simlar
to Sl avery, adopted in Geneva on 30 April 1956; the Abolition of Forced Labour
Convention, adopted by I1LO on 25 June 1957; and the Convention for the
Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others, adopted by General Assenbly resolution 317 (I1V) of

2 Decenber 1949

Article 9

88. Article 2 (24) (f) of the Constitution stipulates that every person has
the right to liberty and security of person. Consequently, no one may be
arrested except on the basis of a witten and reasoned warrant froma judge or
by the police if caught flagrante delicto. The person arrested nust be
brought before the appropriate court within 24 hours or the relevant tinme
limt. These time |[imts do not apply to cases of terrorism espionage and
illicit traffic in drugs. 1In such cases, the police my place a person
presuned to be guilty under pre-trial arrest for a period not |onger than

15 days. They nust informthe Public Prosecutor's O fice and the judge, who
may assume jurisdiction before that tine has el apsed.

89. The Constitution provides that a suspect nay be held in police custody
for no I onger than 15 days, but this does not nean that detainees are deprived
of a proper defence. The Public Prosecutor's Ofice plays an active role in
that its representative, the prosecutor, not only visits detention centres and
ensures that a defence counsel is appointed for detai nees, but al so ensures
that the police investigation does not exceed the limts inposed by the |aw.
The Public Prosecutor's Ofice and the judge are infornmed whenever anyone is
taken into custody, and it is fromthat nonment on that the prosecutors do
their job of supervision and nonitoring.
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90. Article 2 (24) (g) of the Constitution reads: “No one may be held

i ncommuni cado except when so required for the purposes of the investigation
and in the formand for the period established by the law. The authorities
are crimnally liable if they do not report forthwith and in witing the
wher eabouts of the arrested person. The police have been given this power
because of the enormous difficulties they have encountered when dealing with
phenonena such as drug trafficking and terrorism where suspected crimnals
unscrupul ously exploited the principle of equality before the |aw.

91. In Act No. 26,295 of 7 February 1994, Congress created the Nationa

Regi ster of Detainees and Persons under Custodi al Sentence (RENADESSPLE), at
the sane tine appointing the Coordi nati ng Conm ssion of the National Register
of Detai nees, the Chairman of which is the representative of the Onbudsman

92. The Register is basically intended to serve as a support mechani smfor

t he defence of human rights in the adm nistration of justice in Peru. It ains
to ensure that police investigations carried out in connection with persons
bei ng held for suspected terrorist acts or breaches of national security are
transparent. The public register thus established should, initially, make it
possible to obtain information in a rapid and tinmely manner on arrests made by
| aw enforcenment personnel anywhere in the country, with information on arrests
made in connection with other unlawful acts to be incorporated subsequently.

93. In pursuance of a letter of understanding, the Peruvian National Police
have equi pped with conputers the National Human Ri ghts Commr ssion of the
Interior Sector, the Directorate of National Pacification and Defence of Human
Ri ghts at the PNP headquarters, the National Directorate against Terrorism
the first, second, third, fourth, sixth, seventh, eighth, ninth, tenth,

el eventh, and twelfth National Police regions, the police fronts of San Martin
and Huananga, and the departnental headquarters of Cajamarca and Huanuco. The
ai mwas basically to cover the zones under a state of enmergency and those in
which acts of terrorismwere nore frequent.

94. The procedure is that within 24 hours of the arrest, the police
headquarters for the area in which the arrest was made and which is equi pped
with a National Register of Detainees conputer terminal is informed
accordingly. The information is then transmtted via nodemto the centra
unit at the Mnistry of the Interior and is subsequently consolidated and
retransmtted to the Public Prosecutor's Ofice, where it is stored, followed
up and made avail able to the public.

95. The information provided by the National Police and subsequently
received by the Public Prosecutor's O fice constitutes the data bank on the
situation of detainees in Peru with regard to acts of terrorismor treason and
breaches of State security and national defence. Starting on

10 February 1994, the Public Prosecutor's Ofice decentralized its RENADESSPLE
of fices, facilitating access to the information on file by the public,

| awyer s, non-governnental organizations and international bodies, and in
response to requests by various national sectors and services.

96. The RENADESSPLE is in an initial phase and only contains information on
arrests for acts of terrorismor treason, and breaches of State security and
nati onal defence. Plans for the subsequent phases conprise:
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(a) The incorporation of information on arrests for other crimna
of f ences;

(b) The participation of the judiciary and the justice sector, through
the National Penitentiary Institute (INPE), as sources of information so as to
ensure conplete followup fromthe nonent a person is arrested until his |ega
situation has been fully resol ved.

97. Bet ween 23 March 1993, the day on which the first 10 conputers becane
operational in different police headquarters across the country, and

21 July 1997, the day on which there were 16 conmputers, the National Police
provided information on the arrest of 12,079 persons involved in acts of
terrorismor treason, of whom 8,235 were reported to the respective judicia
authorities and 3,797 were released for |ack of evidence. There are therefore
at present 47 persons under investigation in accordance with the |aw.

Article 10

98. Article 1 of the Constitution stipulates: “The protection of the human
person and respect for his dignity are the suprene goal of society and of the
State”.

99. In connection with article 10 (2), article 11 of the Code of Pena

Enf orcenent provides: “Prisoners shall be segregated according to the
follow ng basic criteria: (1) Men fromwonen; (2) Unconvicted from convicted
prisoners; (3) First offenders fromthose who are not; (4) Mnors under the
age of 21 fromadults; (5) Ohers as determ ned by the regul ati ons”.

Article 95 of the Code divides prison establishments into facilities for those
awaiting trial, for convicted prisoners, for wonen and special facilities.

100. Prisoners awaiting trial are not separated from convicted prisoners on
the basis of any kind of socio-economc criteria. Prisoners have the right to
an environment appropriate for institutional treatnment on the basis of

article 139 (21) of the Constitution, which gives as one of the principles and
rights of the judicial function the right of unconvicted and convicted
prisoners to be held in adequate facilities.

101. Facilities for unconvicted prisoners are thus intended for the detention
and custody of persons under investigation or currently on trial. They
conprise observation and classification centres. Correctional facilities for
convicted prisoners are intended for those under custodial sentences and may
be “cl osed”, “sem -open” or “open”.

102. “Closed” facilities may be either ordinary or special. |In ordinary
“closed” facilities, communal activities and relations with the outside are
strictly controlled and limted. Special facilities are used to hold
sentenced prisoners considered difficult to rehabilitate and, exceptionally
and in separate prem ses, detainees awaiting trial and al so consi dered
difficult to rehabilitate. 1In the latter case, the authority with
jurisdiction is informed. “Sem -open” facilities are characterized by greater
freedom for conmunal activities, famly relationships, and social and |eisure
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activities. “Open” facilities are those with no guards, in which the prisoner
lives in conditions simlar to those outside prison, w thout prejudice to
eval uation of his conduct.

103. In this connection, Supreme Decree No. 003-97-JUS of 2 June 1997 anended
the regul ations on the living conditions and progressive treatnment of
prisoners who are difficult to rehabilitate, both those awaiting trial and
those sentenced for ordinary offences at the national |evel, re-establishing
famly visits for prisoners charged with acts of terrorism

104. Simlarly, the regulations on the living conditions and progressive
treatment of prisoners awaiting trial and/or sentenced for acts of terrorism
and/or treason were approved in Suprenme Decree No. 005-97-JUS. The
regul ati ons brought about humanitarian i nprovenents in progressive treatnent,
in conpliance with the recommendati ons made by the United Nations in the
Standard M nimum Rul es for the Treatnent of Prisoners in ternms of separation
of categories, prisoners' accommodation, famly visits, conjugal visits,
rewards and incentives for prisoners, and treatnent within the framework
established for ordinary offences. Lastly, the regul ations pave the way for
the gradual transition fromthe closed cell systemto a progressive system
under the terns of the Code of Penal Enforcenent.

105. Vocational, educational and social-welfare progranres have been set up
for prisoners, and post-correctional assistance provided for rel eased
prisoners. In terms of work, factory nodul es have been set up consisting of
pil ot weaving and tailoring workshops for the mass production of clothes.
Each workshop has been equi pped with | oons, sewi ng machi nes and an industria
I i nki ng machi ne. The programe was | aunched in Chiclayo, Cuzco, Huancayo and
Caj amarca prisons, and was supplenmented with begi nners' and advanced training
cour ses.

106. On the health front, a surgical nedical centre was set up in
Castro Castro prison, and clinics were opened in Chincha, Huacho, Callao and
I ca prisons.

107. Wthin the framework of the plan to reintegrate prisoners in society,
students between the ages of 14 and 18 continued to visit prisons, |listening
while prisoners told their life stories, explained why and when they had
turned to crime, expressed regret for their actions and gave advice to the
students.

108. The first phase of the plan was carried out as a pilot project |ast year
and reached 12,000 students, who visited prisoners in three prisons in Lim
(Chorrillos, San Jorge and Lurigancho). An estimated 100 secondary school s,
29 of which are located in Lima, will participate in the second phase. The
students will visit prisoners in Quencoro (Cuzco); Socabaya (Arequipa), Pics
(Chi cl ayo), Huamancaca (Huancayo), Pucall pa, lquitos, Lurigancho, Chorrillos
and first-offender prisons in Linma and Call ao.

109. Bookl ets have been prepared on the supervision of human rights of
prisoners and on homonyny, in coordination with the Orbudsman's O fice. Both
formpart of the new prison policy based on respect for the rights of
interdicted persons, and are a means of ensuring respect for detainees' hunman
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rights through adequate conditions of inprisonment. A text will shortly be
published on the rights of detainees with the aimnot only of providing
i nformati on but also of prompoting their rehabilitation and reintegration

110. Furthernore, with the support of the United Nations Programre for

Devel opnent, an integrated prisoner registration systemis being set up for
the identification and classification of detainees and the collation of their
judicial and crimnal records, with a viewto facilitating nore appropriate
followup to the rehabilitation process. The project has acquired 33 nobile
units, 19 fromthe Peruvian National Urban Transport Conpany and 20 all ocated
by the National Custonms Authority. The units have been assigned to prisons in
the provinces for the transfer of prisoners as part of the process of
humani zi ng and noderni zing the treatnent of prisoners.

111. Inter-agency cooperation agreenents have been signed on the treatnment of
prisoners and institutional reorganization with the followi ng institutions:
the Latin Anerican Foundation of Ontario, Canada, for the purpose of pronoting
and inproving the treatnment of prisoners through donations of nedica

equi pnrent and nedicines to the various prisons; the Orbudsman's O fice, for
the purpose of enabling the National Penitentiary Institute nore effectively
to fulfil its duties relating to nationw de supervision of prisons and respect
for detainees' rights; the judiciary, to organi ze and provide work for serving
and rel eased prisoners on infrastructure projects within the judiciary's

i nvestment projects; the United Nations Latin American Institute for the
Prevention of Crime and the Treatnent of Offenders, for the purpose of
devel opi ng the various nmethods and procedures for the reorganization of the
Nati onal Penitentiary Institute; the Ofice of the Under-Secretary of Justice
of the Argentine Republic, on the award of fellowships for the training of
personnel fromthe National Penitentiary Institute, the exchange of
techni cal - prof essi onal publications and academ c research papers in the fields
of crimnol ogy, penology and penal enforcement |law, within the franmework of
the United Nations proposal

112. No genuine prison policy reflecting the humani smenbodied in its

| egi sl ative norns woul d be conplete without a Legal Assistance Ofice to
mtigate the tendency to abuse by the prisoner or the authorities. This
Ofice constitutes the basis for the inplementati on of extra-penitentiary
programes set up by the State as a neans of reducing overcrowding in prisons
and enabling the prisoner to be an agent of his own rehabilitation for the
benefit of his famly and the State.

113. The Ofice carries out many activities, the nmost noteworthy and frequent
of which are mentioned here. Wth regard to prison adm nistration, its role
is permanently to assess the treatnent of prisoners with the aimof securing

i nformati on on progress or |lack of progress made in the rehabilitation of each
pri soner and thereby determi ning the extent of his social reintegration

114. On the basis of a series of evaluations by the Technical Body on

Treat ment concerning the degree of rehabilitati on shown by a prisoner eligible
for sentence rem ssion, the Legal Assistance Ofice issues a |egal report
covering the probationary period to which the prisoner is pronoted under the
Code of Penal Enforcenment, the legal framework for this process. In
accordance with the regul ations on the organization of files submtted to the
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St andi ng Rem ssions Conmittee, the Legal Assistance Ofice, whose duties do
not include organi zing those files, provides support with regard to form and
substance so as to prevent errors of omission that in the final analysis |ead
to the denial of rem ssions. The President of the Republic may grant a

rem ssion at any time on the recommendati on of the Standing Comittee.

115. At present, Quencoro prison is exceptional in character in that it has

hi gh security areas for prisoners convicted of terrorist acts, a wonen's

bl ock, a block for ordinary offenders, and a rehabilitation centre for mnors
who, although isolated, are part of the prison population. The Lega

Assi stance Ofice provides advisory and defence services, guidance and ot her

forms of support for the entire prison popul ation

116. Prison security is the role of the National Police, who also sonetines
supervi se and admi nister prisons in which INPE staff also work. This has
given rise to problens between the two institutions. |In addition, security
staff have been the object of constant reorganization for the sole purpose of
notivating, professionalizing and nodernizing themalong the |ines of
private-sector staff. The aimis to pronpote the reintegration of prisoners in
the famly and in society, all the nore so since the two institutions overlap
For this reason, the Penitentiary School was instructed to teach staff about

t he ongoi ng changes and to train themto acquire a spirit of service and to be
noral |y upstandi ng and hi ghly professional

117. Wth regard to the granting of sem -detention, it is no |onger necessary
to present a work contract or docunment attesting to enploynent or enrolnent in
a school. Permanent coordination is also maintained with the Judiciary's

Enf orcenent Commi ssion with regard to the application of article 137 of the
Code of Crimnal Procedure, which refers to detention under ordinary and
speci al proceedings. Care is also taken that article 143 of the sane Code, on
summons, is properly applied.

118. The infrastructure of the prison system has been substantially inproved
during the last four years. Twenty-one prisons have been rapidly built, with
maxi mum nmedi um and m ni mum security w ngs, individual cells for prisoners
charged with terrorism prem ses for those held for ordinary offences and

of fices for judges, public prosecutors and attorneys, anong others. Juliaca
and Chal | apal ca prisons were finished in 1996. This year two new prisons are
being built in Cafete and Tunbes, and others are being inproved through 39
upgr adi ng, renovation, refurbishment and noderni zation projects designed to
enhance the living conditions of the prison population

119. Nationally, the prison popul ation stood at 24,871 in Novenber 1997,

a 6.7 per cent increase over the same nonth in 1996, when there was a total of
23,307 prisoners. O the 1997 total, 22,870 (91.95 per cent) were nmen and
2,001 (8.05 per cent) wonen, meaning that there was 1 worman for every 11 men
in Peruvian prisons. O the same total, 16,906 (67.98 per cent) were awaiting
trial and 7,965 (32.02 per cent) had been convicted. The National Institute
for Statistics and Informati on Technol ogy estimted the total popul ation of
the country at 30 June 1997 to be 24,371,048, neaning that the 24,871 persons
maki ng up the total prison population in Novenber 1997 represented about

0.10 per cent of the national population
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Article 11

120. Article 62 of the Constitution recognizes freedom of contract, under
whi ch anyone may enter into a contract if its purpose is licit and it does not
contravene the | aws of public order

121. This article protects the freedom of contract and guarantees that the
parties may validly enter into agreenent according to the regulations in
effect at the time of conclusion of the contract.

122. In Peru, no one nmay be deprived of his freedom of contract because of
debt. Indeed, article 2 (24) (c) of the Constitution provides that “There is
no i mprisonnent for debt”, but also clearly stipulates that this principle
does not apply in the event of failure to pay mai ntenance.

123. It is a principle of nodern |aw that failure to nmeet obligations of a
civil nature should not be subject to custodial sentences because, unless

ot herwi se established in crimnal legislation, failure to neet an obligation
is not a crime, and defaulters should therefore not be punished as though it
were. As stated above, however, the judge may inprison soneone for failure to
pay mai ntenance. This is expressly defined as a crimnal offence, because
failure to pay mmintenance is considered to be reprehensi bl e behavi our not
only fromthe personal and fam |y standpoints, but also fromthe socia

st andpoi nt.

124. Maintenance is not just any debt. Quite often the basic rights of a
m nor or someone who is disabled can only be fulfilled by the paynent of at
| east m ni mum mai nt enance, since that paynment covers the basic needs of the
per son concer ned.

Article 12

125. According to article 2 (11) of the 1993 Constitution, “Every person has
the right to choose his place of residence, to travel within the nationa
territory, and to | eave or enter it, subject only to any limtations
established by a court order or in accordance with the Aliens Act”.

126. This paragraph contains a nunber of rights, all of themessential to
personal |iberty, such as a person's right to choose his place of residence,
that is, the focus of his daily life and activities. No one can conpel

anot her person to |ive where he does not wish to. Simlarly, a person has the
right to travel within the territory, that is to say, to journey freely within
the country wi thout hindrance and also to stay anywhere he w shes.

127. The right to | eave and enter national territory freely is closely
related to the right recognized in article 2 (21) of the Constitution
according to which “Every person has the right to a nationality. No one may
be deprived of it. Neither may a person be deprived of the right to obtain or
renew a passport within or outside the national territory”.
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128. The exercise of the right to |leave the country freely may be limted in
two ways:

(a) By restriction or suspension under a state of enmergency or
si ege; or

(b) Through other restrictions that may be inposed for three reasons:
for health reasons, i.e. if the health security of the country is affected or
endangered (for example, by the risk of a disease or dangerous waste being
brought into the country from outside or carried fromone part of the
territory to another); by court order, i.e. if a judge orders that soneone
shoul d be prevented from exercising one of these rights; or in pursuance of
the Aliens Act, when a person attenpts to |leave the territory w thout
conplying with the regul ations, for exanple w thout a passport, or has entered
or is staying in the territory in breach of the current imm gration or visa
regul ati ons, in which case he may even be deported.

Article 13

129. According to paragraph 7 of the Title relating to “Types of punishnment”
in the explanatory introduction to the Penal Code, exile or deportation -
dependi ng on whether a person is Peruvian or foreign - is inposed after a
custodi al sentence has been served (Penal Code, art. 30), the maxi num peri od
is 10 years and these penalties are only used in cases of serious crinmnes.

130. Thus, according to article 303 of the Penal Code, “A foreigner who has
served the sentence inposed shall be deported and forbidden to return”

131. According to the section of the Code of Penal Enforcenment relating to

t he enforcenent of custodial sentences, the nature of these sentences is such
that the prison authorities merely have to hand over a prisoner who has served
a prison sentence to the conpetent authorities for the execution of the
sentence of exile (Peruvians) or deportation (foreigners). According to
article 118 of the Code, “Wen a person sentenced to exile or deportation has
served his prison term the prison governor shall hand himover to the
conpetent authorities for the sentence to be carried out”.

132. In addition, according to article 11 of the Custons O fences Act

(Act No. 26,461), “If a foreigner conmts a contraband offence or defrauds the
Customs of duty, he shall be additionally sentenced to pernmanent deportation
this sentence to be executed after the prison sentence has been served”

133. According to article 29 of the Aliens Act (Legislative Decree No. 703),
“A foreigner shall be forbidden to enter the country if: (a) he has been
deported by court order or in pursuance of the regulations on aliens, provided
that no order has been issued by the relevant authorities revoking that
decision; or (b) he is a fugitive fromjustice for offences defined as

ordi nary offences in Peruvian | aw.

134. According to article 30 of the Act, the immigration authorities may ban
foreigners fromentering national territory if: (a) they have been expelled

fromother countries for ordinary offences defined as such under Peruvian |aw
or for offences against |laws relating to aliens that are anal ogous to Peruvian
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laws; (b) the Peruvian health authorities rule that their entry into the
country woul d endanger public health; (c) they have crim nal or police records
for ordinary offences defined as such under Peruvian law, (d) they lack the
financial neans to pay their expenses while in Peru; (e) they have been
charged abroad with ordinary offences which are defined as such under Peruvian
| aw and carry serious penalties or inprisonnment, according to reports received
fromthe conmpetent foreign authorities; (f) they do not conply with the

requi renents set forth in the regulations relating to the Aliens Act.

135. According to article 62 of the Act, “Foreigners who violate the
provisions of this Act shall be liable to the follow ng penalties:

(d) Deportation”. This provision should be read in conjunction with

article 64 of the Act, which stipulates: “The sentence of deportation shal
be imposed: (1) For clandestine or fraudulent entry into the nationa
territory; (2) By order of the conpetent judicial authorities; (3) On anyone
who has been ordered to | eave the country or whose right to remain or reside
in the country has been revoked, and has not |left the country”.

136. Article 65 of the Act states: “An order to | eave the country shall be

i ssued by decision of the Directorate-General of Internal CGovernance, on the
recommendati on of the Inmgration and Naturalization Departnent; the foreigner
shall |eave the country within the tine limt indicated in the decision”.
According to article 66, “Revocation of the right to remain or reside in the
country and the deportation order shall be issued on the decision of the
Mnistry of the Interior, following a report by the Aliens Conm ssion on the
basis of a police statenment issued by the Aliens Division of the Nationa
Police”.

137. The second transitional provision of the sane Act allows illega
immgrants in Peru to apply to the Inmgration Departnent to have their
situation regularized for three nonths. |If they are not given such a grace

period, they nust |eave the country.
Article 14

138. The aimof all the provisions of article 14 of the Covenant is to ensure
the proper admnistration of justice and, therefore, to establish a series of
personal rights, such as equality before the courts and tribunals and the
right to a fair and public hearing by a conpetent, independent and inpartia
tribunal established by law. 1In this regard, article 2 (2) of the
Constitution recognizes the right of every person to equality before the |aw
and the right not to be discrimnm nated agai nst on grounds of origin, race, sex,
| anguage, religion, opinion, property or any other consideration

139. Existing substantive |laws, such as the Cvil Code and the Penal Code,
and the respective codes of procedure, give effect to the principle of
equality before the law, in accordance with the Constitution, article 2,
paragraph 24 (a), (b), (c), (d), (e), (f), (g) and (h), which set forth the
constitutional guarantees in Peru's |legal system The hi ghest expression of
this systemis the right to personal freedom and security. Accordingly, any
| egal proceedings, in whatever type or area of jurisdiction, nust be based on
the procedural principles of legality, pronptness, concentration, speediness,
estoppel, equality of the parties, the right to be heard and procedura
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econony, as provided for by the relevant |egislation, such as article 6 of the
Judi ciary (Organi zation) Act, adopted by Suprenme Decree No. 017-93-JUS
publ i shed on 2 June 1993.

140. According to article 3 of the Constitution, the rights listed in the
section on liberty and security of person do not exclude others guaranteed by
the Constitution, others of a simlar nature, or others founded on human
dignity or on the principles of sovereignty of the people, the denocratic rule
of law and the republican form of governnent.

141. Article 139 of the Constitution enbodies the principles and rights of
the judiciary, including the observance of due process and judicia
protection, the plurality of instances, indemification, the right not to be
puni shed wi thout judicial process, the application of the | aw npst favourable
to the accused in case of doubt or conflict between crimnal |aws, and the
principle that every person nust be informed, inrediately and in witing, of
t he causes of, or reasons for, his or her detention. These principles have
al so been incorporated into the Judiciary (Organization) Act. The judiciary
is currently being reorgani zed and noderni zed so that access to the

adm ni stration of justice can be facilitated by pronoting and maintaining
appropriate structural and operational conditions.

142. Peru has inplenmented a reformof the judiciary involving radical changes
in the adm nistration of justice and requiring a new dynanmic in terms of
procedural pronptness and econormy, the guiding principles underlying the
activity of the various judicial bodies.

143. A successful innovation in civil procedure, introduced in response to
the lax and dilatory handling of cases and constant allegations of corruption
and excessive charges, is the corporate support group. These groups are

speci ali st teans of professionals acting as comon agents for all nagistrates,
usi ng a very advanced conputer networking system Specific tasks are assigned
to these teans, with the aimof organizing the casel oad, helping to
rationalize it and relieve judges of adm nistrative tasks, so as to | eave them
nore tinme for their real work of administering justice.

144. A proper infrastructure is being built up for the judiciary, using the
resources available. In the Lima judicial district, for exanple, spacious
prem ses have been provided, in line with what is required to handl e cases,
including a Litigants Ofice with conputer support for obtaining informtion
on the progress of cases, thereby making it possible to assist the parties in
di spute nore pronptly.

145. To the sane end, in order to renmove the judiciary' s enornmous backl og of
cases, which has al ways been one of the obstacles to the admnistration of
justice, tenporary civil courts were created to help clear up cases initiated
under the old Code of Civil Procedure, fully applying the new Code that cane
into force in April 1993. These tenporary courts are now no |onger in
operation, having done the job they were established to do.

146. One outcone of this, and part of the reform has been the design of a
single code - in effect, a single list of case files in nunerical order -
whi ch can be used to handle the files. This will in the future make it
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possible to deal with themwi th the same degree of ease at any judicial |evel,
anot her aimbeing to separate substantive acts fromordinary adm nistrative
acts.

147. The concept of corporatization is spreading through all areas of the
adm ni stration of justice. For exanple, in February 1997, by Admi nistrative
Deci sion No. 335-CME-PJ, tenporary |abour tribunals were established in the
Callao High Court of Justice; simlarly, a new specialist penal division has
been established in the Lim High Court of Justice, with 15 magistrates and
supported by a Litigants O fice.

148. One concern of the reformis to ensure that the rest of the country al so
nmeets the targets. In this connection, it should be noted that the pil ot
project for what becane the new | egal office, which sought to present itself
as a conputerized and rationalized | egal support organization, was set up in

t he Lanbayeque judicial district, an inportant district where the civil courts
have successfully been corporatized, illustrating the progress that is being
made in decentralizing the reformof the judiciary.

149. Another very inportant step was the establishnment of the decentralized
m xed di vision in Chinbote, whose continuing operati on was subsequently
approved; it was set up to solve the problens caused in the region by the
entire burden of trial proceedings falling on the Ancash H gh Court.

150. Under the penal reform the arresting and sentencing courts are now
functioning as their name would inply, on the principle of systenization, so
that prisoners are tried differently fromthose summoned to court. Ad hoc
crimnal divisions have been established for such cases in both the main
headquarters of the judiciary and in various prisons.

151. The Peruvian State has recently needed to resort to energency crimna

| egi sl ati on and the suspension of rights, thereby allow ng states of energency
to be declared in order to conbat terrorist crime. This has been done on the
basis of a Ilegal and institutional structure capable of dealing effectively
with terrorism which had spread throughout the country and was seriously
threatening the country's very existence. This legislation included the
procedural possibility of concealing the identity of judges, nenbers of the
Public Prosecutor's Ofice and court officers taking part in trials.

152. The institution of “facel ess judges” and the use of mlitary courts for
of fences of treason in the fight against terrorismwere two essential aspects
of this kind of trial. The reason this was done was that terrorist gangs
woul d identify judges, intimdate themand frequently attenpt to nurder them
at the sanme tinme, the weakness of the judiciary, which was one of the reasons
why the reformwas necessary, made it possible for the perpetrators of these
of fences and their acconplices to escape condi gn puni shrment.

153. The procedural possibility of concealing identity did not mean that
judges, menbers of the Public Prosecutor's Ofice and court officers taking
part in trials of terrorist offences were not known to the State or the
supervi sory bodies concerned. Only those on trial were kept unaware of their
identity in order to prevent reprisals against their relatives or the
authorities.
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154. In view of the progress made, the Government, as part of its policy of
relaxing anti-terrorist |legislation, repealed Acts Nos. 26,447 and 26, 537,
whi ch had provided for the continued existence of “facel ess judges”. Later

by nmeans of Act No. 26,671 of 12 October 1996, the Governnent ensured that,
with effect from 15 October 1997, the trial of terrorist offences under
Decree-Law No. 25,475 and the appeals procedure in the relevant judicia
bodi es were carried out by the appropriate judges, in accordance with the
procedural and organi zational regulations in force, and with judges duly
appoi nted and identified according to the rota system

155. Simlarly, by Admnistrative Decision No. 510-CME-PJ of 30 Cctober 1997,
t he permanent crimnal division of the Supreme Court was made the executive
body in the conduct, supervision and nonitoring of trials in crimna
proceedi ngs for terrorist offences. Thus, with effect from 15 Oct ober 1997,
Peru's system of concealing judges' identity, known as “facel ess justice”,
canme to an end.

156. In addition, under Act No. 26,872 published on 13 Novenber 1997, the
Conciliation Act established “extrajudicial conciliation” as an alternative
conflict-resolution nechani smwhereby the parties attend a conciliation centre
or go to a magistrates' court for help in finding a consensual solution to
their conflict (art. 5 of the Act).

157. Article 1 of the Act states that it is in the national interest to
institutionalize and devel op conciliation as an alternative to the judiciary
as a conflict-resolution nechanism W find that it encourages a culture of
peace and is carried out in accordance with the principles of ethics, equity,
trut hful ness, good faith, confidentiality, inpartiality, neutrality, legality,
expedi ti ousness and econony (art. 2 of the Act).

158. According to the definition given in the sane Act (art. 3), conciliation
is based essentially on free will. It is thus a consensual institution in

whi ch the agreenents reached are the product solely and exclusively of the

wi shes of the parties and relate to the actual or potential clains regarding
the rights of the parties. 1In the area of the famly, provision has been nade
for clains with regard to mai ntenance, visiting rights and donestic viol ence.
Di sputes over events involving the comm ssion of offences are not submitted to
extrajudicial conciliation, with the exception of disputes over |evels of

civil damages for offences commtted, if these were not set by final court
decision. According to article 16 of the Act, extrajudicial conciliation is
formalized by a witten record, observing all the requirenents indicated, on
pai n of invalidation.

159. The regulations for Act No. 26,872 were approved by Suprene

Decree No. 001-98-JUS, published on 14 January 1998, and are now being fully

i npl emented. Great expectations have been aroused by this |egislation since
as an alternative neans of resolving conflicts, it should help to consolidate
soci al peace, which will serve as the basis for the soci o-econom c devel opnent
all Peruvians aspire to, particularly if the fruits of the reformof the
judiciary are to be appreciated in the mediumand | ong term
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160. It is therefore possible to say that the m ni num guarant ees provi ded for
in article 14 of the Covenant are fully applied in Peru's Constitution and in
the rel evant substantive and procedural |egislation, as described.

Article 15

161. Article 15 of the Covenant prohibits the retroactive application of
crimnal laws, and refers both to the crimnalization of particular acts and
to the heaviness of the penalty that nay be inposed for a crimnal offence.

162. Peru fully recognizes the principle of non-retroactivity of crimna
laws. Thus, according to article 139 (11) of the Constitution, one of the
principles and rights of the judicial function is the applicability of the |aw
nost favourable to the accused in cases of doubt or conflict between crimna
laws. This is consistent with article 2 (24) (d), which stipulates: “No one
may be tried or sentenced for an act or om ssion which did not explicitly and
unequi vocal Iy constitute a punishable offence under the law at the tinme it was
conmitted, or incur a penalty not provided for by |aw

163. Specifically, in substantive crimnal |aw, according to articles 6-9 of
the Penal Code (Book 1, General Section, Title I, Chapter I1), approved by
Legi sl ati ve Decree No. 635 published on 8 April 1991, the crimnal |aw
applicable to an offence is that which is in force at the tinme the offence was
committed. |In accordance with the principle of benign retroactivity, however,
in cases where crimnal laws conflict over tinme, the one nost favourable to

t he accused shall apply.

164. Provision is also made for a situation in which, while a sentence is
bei ng served, l|egislation nore favourable to the convicted person is enacted;
in this case the court has the power to substitute the appropriate penalty,
i.e. the nore favourable one. Simlarly, provision has been nade to annul a
sentence and its consequences if, under the new | egislation, an action

puni shabl e under earlier |egislation ceases to be so.

165. Legislation intended to remain in force for a specific period shall be
applied in all cases occurring while it was in force, even though it may
subsequently cease to have effect, except when otherw se provided for

166. Lastly, the Penal Code stipulates that the tinme when an offence was
commtted is that when the perpetrator or acconplice acted or omtted to act,
regardl ess of the tinme when the result occurred.

Article 16

167. The intention of this article is to ensure that every person is a

subj ect of law but not an object of the law. In this regard, article 2 of the
Constitution stipulates that every person has the right “(1) To life, an
identity, nmoral, spiritual and physical integrity, and free devel opnent and
wel | -being”. Naturally, the right to an identity goes hand in hand with the
right to recognition of the |egal personality of every person everywhere, to
the extent that that recognition has been duly formalized.
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168. Act No. 26,497 establishes the National Resistry of ldentity and Civi
Status, which, as part of the electoral system is responsible for organizing
and mai ntaining the Single Register for the Identification of Natural Persons,
and recording events and acts relating to their capacity and civil status,

i.e. births, marriages, deaths, divorces, and other acts that alter an
individual's civil status, relevant judicial or admnistrative decisions which
need to be recorded and any other acts stipulated by law. The Single Register
is currently being introduced throughout the country, thereby ensuring
observance of all persons' right to an identity.

169. Article 1 of the 1984 Civil Code stipulates that the human person is a
subject of law frombirth, and that human |ife begins at conception. It

provi des that an unborn child is a subject of lawin all matters favourable to
it, while inheritance rights are dependent on the child being born alive. It
shoul d be enphasi zed that these ideas conformto the nost recent thinking and
are being accepted by nost legislatures in the international comunity. In
addi tion, according to article 3 of the Civil Code, every person enjoys CiVi
rights, except in the cases stipulated by law. Men and women have an equa
right to enjoy and exercise civil rights (art. 4), and recognition is given to
every person's right and duty to bear a name, including a surname, by neans of
whi ch he can establish his identity (art. 19).

Article 17

170. Article 17 of the Covenant provides for the right of everyone to be
protected against arbitrary or unlawful interference with his privacy, famly,
hone or correspondence, or unlawful attacks on his honour and reputation. For
these reasons, this right must be safeguarded fromall such interference or
attacks by State authorities or by natural or |egal persons.

171. Article 2 (7) of the Constitution stipulates that everyone has the right
to honour and a good reputation, to personal and famly privacy, and to
express and represent hinself as he sees fit. It also provides that anyone
affected by inaccurate or damaging statements in any of the mass nedia has the
right to i mediate rectification free of charge in proportion to the offence
caused, without prejudice to any liability under the | aw.

172. The right to personal and fam |y privacy, to protection of one's

opi nions and i mage, and to the inviolability of correspondence, comunications
and recordi ngs when they are confidential or refer to private aspects of one's
life is safeguarded by articles 14, 15 and 16 of the Civil Code. The injured
party or parties have the right to demand the cessation of the harnful acts.
The liability of the perpetrator or perpetrators of the aggression is joint
and several

173. As a practical expression of the above-nmentioned article of the
Constitution, in keeping with the provisions of the Civil Code, nention should
be made of Act No. 26,775, which |lays down the right of rectification enjoyed
by persons affected by inaccurate statenments in the nmedia. The Act was
published in the official bulletin El_Peruano on 18 April 1997. The exercise
of this right places no restriction on the filing of an application for

anparo.
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Article 18

174. Article 18 of the Covenant, which protects freedom of thought,
consci ence and religion, has two aspects:

(a) It protects the freedomto have a religion; and

(b) It protects the freedomto nmanifest this religion or belief, in
public or in private, individually or in community with others, and to observe
or refrain from observing certain practices.

175. Both aspects are guaranteed in our Constitution, which stipulates in
article 2 (3) that every person has the right to freedom of consci ence and
religion, individually and collectively. There is no persecution on the
grounds of ideas or beliefs. There are no crines of opinion. The public
practice of all faiths is open to all, provided that they do not offend
agai nst norals or disturb public order.

176. The free conduct of the activities of all religious faiths is a daily
practice in Peru. Sone churches, such as the Roman Catholic and Evangelica
churches, engage in nutual collaboration with the State. As regards
education, Peru has a consortium of Catholic schools which are w dely
supported by the educational authorities.

Article 19

177. Like article 18 on freedomof religion and belief, this article has two
aspects:

(a) It guarantees an absolute right, namely, everyone's right to hold
opi nions wi thout interference;

(b) It protects the right of freedom of expression, which may be
subject to certain restrictions provided for by law, as nentioned in
article 19 itself.

178. Qur Constitution clearly states that there is no crime of opinion

(art. 2 (3)), while in article 2 (4) it stipulates that everyone has the right
to freedom of information, opinion, expression and di ssem nation of ideas
orally, in witten formor through images, in any of the media, wthout prior
aut horization or any form of censorship or restraint, violations being

puni shabl e by law. This should be viewed in connection with the coments on
article 17 of the Covenant relating to the right of rectification enjoyed by
persons affected by inaccurate statenents in the nedia, as protected by

Act No. 26, 775.

179. Recently, on 12 March 1998, Congress enacted a bill confirm ng and
guaranteeing the full validity of the right to free expression of thought and
the unrestricted practice of journalismw thout mandatory menbership of the
press corps. The new |law states that article 2 (4) of the Constitution

guar antees freedom of expression in Peru and its free exercise by everyone.

It stipulates that the right of nmenbership of the press corps laid down in
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Act No. 23,221 is exclusively reserved for professionally qualified
journalists, for the trade-union and vocational purposes and benefits
i nherent in the profession

Article 20

180. Qur legislation contains no provision constituting propaganda for war,
advocating national, racial or religious hatred, or constituting incitenment to
di scrimnation, hostility or violence.

181. According to article 2 (22) of the Constitution, everyone has the right

to peace, tranquillity, leisure time and rest, and to enjoy an appropriate and
har moni ous environnment for living his |ife. These rights have been seriously

j eopardi zed by insane acts of terrorismin our country and by their sequel of

hatred and vi ol ence.

Article 21

182. Article 21 recognizes the right of peaceful assenmbly, in private or in
public, for political or other purposes.

183. We should point out that article 2 (12) of the Constitution fully
recogni zes the right of everyone to assenble peacefully w thout weapons.
Meetings in prem ses which are private or open to the public do not require
prior notice. Meetings convened in public places and in the street do require
prior notification of the authorities, who may ban them only on proven grounds
of public health or security. |In some isolated cases in areas which have been
declared to be under a state of energency sone restrictions are inposed on
this right, mainly for security reasons.

184. In relation to article 21, account should be taken of our coments and
details concerning article 19, given that public denobnstrations my be a nmeans
of expressing political or other opinions. The right protected in article 21
is also linked to the right of freedom of expression as protected in

article 19. As far as public denmonstrations are concerned, therefore, there
are no restrictions other than those inposed in areas declared to be under a
state of energency as a result of terrorist activity.

Article 22

185. Article 22 guarantees the right of everyone to freedom of association
with others for political or other purposes. This article thus sanctions a
right which to sone extent supplements the right of peaceful assenbly
recogni zed in article 21. Any restrictions on exercise of the right to
freedom of association nmust therefore conformto the same conditions as
restrictions which nmay be placed on the right of peaceful assenmbly. The
restrictions nust be provided for by the law, since they are necessary to
protect public interests in a denocratic society.

186. In our country, the right to freedom of association has full force and
no restrictions exist in the | abour, entrepreneurial, social context, etc., as
the Constitution stipulates in article 2 (13), which reads: “Every person has

the right of association and the right to establish foundations and vari ous
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forms of non-profit-making | egal organizations, w thout prior authorization,
in accordance with the aw. They may not be dissolved by admnistrative
decision.”

187. In the opinion of the experts, as a result of the new General Conmercia
Conpani es Act (No. 26,887) which has been in force since 1 January 1998, a
conmpany constituted in accordance with this legislation, and in particular a
limted liability conpany, does not necessarily have profit-making as its

primary purpose. |In accordance with article 1 of the Act, the persons setting
up the conpany nay agree to contribute goods or services for the joint
practice of economic activities, limting themto those |lawful transactions or

operations which are spelled out as constituting the conmpany's objects.

188. This wording differs fromthat contained in the earlier Act No. 16, 123,
whi ch stressed the conpany aimof profit distribution. Were this article of
the Covenant is concerned, therefore, we consider it inportant to enphasize
the contents of this legal instrunent which is ainmed at the pronotion of
entrepreneurial activity after three decades of existence of Act No. 16, 123.
This fully justified the incorporation of new | egal provisions in the
comercial and entrepreneurial sector

189. This type of conpany can therefore be considered in the context of the
i npl enmentation of article 22 of the Covenant.

Article 23

190. Qur legislation, as contained in articles 233 et seq. of the 1984 Civi
Code, provides for adequate State protection and support for the famly, with
the aimof contributing to its consolidation and reinforcenent, in accordance
with the principles and norns set out in the Constitution.

191. According to article 234 of the Civil Code, marriage is the voluntary
union of a man and a woman who are legally conpetent to enter into it

sol etmmi zed i n accordance with the provisions of the Cvil Code, for the
purpose of cohabitation. 1In the home, husband and wi fe have equal authority,
respect, rights, duties and responsibilities.

192. Article 42 of the Civil Code states that persons who have

reached 18 years of age have full conpetence to exercise their civil rights,
with the exceptions listed in articles 43 and 44 concerning absolute | ega
disability (young persons under 16, except for those acts determ ned by | aw)
and relative legal disability (persons over 16 and under 18 years of age).

193. Article 241 (1) of the Civil Code prohibits the marri age of persons who
have not reached the age of puberty. However, the judge may overrule this

i rpedi ment when serious grounds exist, provided that the man has reached the
age of 16 years and the woman 14. This exception exists since in certain
cases it is possible that the man or the woman may neet the requirements of
physi cal, mental and econom c conpetence before reaching the | egal age of
puberty, or serious circunstances may nake necessary the marriage of persons
who have not yet reached that age. The Code pernmits the flexible application
of the general rule in a nunber of cases. First, the judge may waive this
requi renent when serious grounds exi st and the man has reached 16 years of
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age and the woman 14. Conpared with article 87 of the 1936 Civil Code, the
age has been reduced by two years for both nen and wonmen, since it was
previously 18 for the man and 16 for the woman. Secondly, a nmarriage entered
into by a person who has not reached the age of puberty is considered to be
automatically valid if its annul nent has not been requested by the day

foll owi ng that on which that person cones of age. If it is annulled at the
behest of a third party, the spouses may confirmit retroactively when they
come of age. The fact of not being of age may not be adduced as a reason for
the invalidity of the marriage if the woman has conceived. These points are
set out in article 277 (1) of the current Civil Code.

194. In this connection, article 46 of the Civil Code states that the
disability of persons over 16 years of age is suspended on marriage or when
they obtain an official qualification enabling themto practise a profession
or trade. In the case of wonen over 14 years of age, disability is also
suspended on marriage. The competence acquired through marriage is not | ost
when the marriage is term nated.

195. In accordance with article 393 of the Code, any person (man or wonan)
who i s not considered as subject to any legal disability (persons w thout due
di scernnent, deaf nutes, persons nentally incapacitated or suffering from
mental inpairnent, etc.) and is at |east 16 years of age may recognize a child
born out of wedlock. This is in keeping with article 388 of the Ci vil Code,
whi ch provides that a child born out of wedl ock nay be recogni zed by both
father and nother or only by one of them Article 393 of the Civil Code
states: “Any person not subject to the disabilities listed in article 389,
who is at least 16 years of age, may recognize a child born out of wedl ock.”

196. CQur legislation does not pernmit a nother under 16 years of age to
recogni ze a child born out of wedl ock since she would be totally inconpetent
to performlegal acts. 1In such a situation, in accordance with article 389
menti oned above, the child born out of wedl ock may be recogni zed by the
respective grandfather or grandmother; this is also possible in the event of
the death of the father or nother. It should be noted that our |egal system
does not allow a person under 16 years of age to recognize a child born out of
wedl ock. Men are not excepted and women are not discrimnated against; this

| egal restriction affects both sexes equally.

197. However, in response to the concerns of the international organizations,
the possibility is being studied of introducing into our |egislation a
provi si on whereby a teenage nother under 16 may regi ster her child s birth and
recogni ze the child, thus acquiring relative civil conpetence which would
enable her, if her case required, to claimmintenance for the child and for
hersel f as the nother.

198. This is regarded as one of the priorities of the |egislative agenda
prepared by the Congressi onal Conm ssion on Wnen for the next session. The
proposal ains at introducing a means of protecting teenage nothers. This need
is a pressing one, which is why a provision is being framed, to specify the
appropriate machinery for dealing with these very human situations, which

mai nly affect teenagers with limted resources.
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Article 24

199. Wth the pronulgation in 1962 of the Code on Children and Adol escents,
enacted by Decree-Law No. 26,102, the principle of the best interests of

chil dren and adol escents was fully incorporated into our positive |aw, along
with the principle of conprehensive care for themin accordance with the

Decl aration of the Rights of the Child and the Convention on the Rights of the
Child. The Code thus includes provisions which guarantee their right not to
be subjected to any discrimnation on grounds of col our, sex, |anguage,
religion, national or social origin, property or birth, nor to be ill-treated
in any way. The irregular situation principle which underlay the Mnors' Code
of 1962, now repeal ed, has been superseded.

200. Legislation has been pronul gated concerning the registration of births
after the expiry of the normal registration period (30 days). This may be
done at the place of birth or residence, as provided for in Act No. 26,497,
the National ldentification and Civil Status Register (Organization) Act,
which is consistent with the Code on Children and Adol escents. Registration
in aregistry office guarantees access to the right to a nanme, and hence to a
nationality.

201. The Code on Children and Adol escents nakes provision for the case of
young of fenders, the adm nistration of justice in such cases having been nade
the responsibility of famly courts. This has been included in the programe
of reformof the judiciary with reference to specialized justice for dealing
with children and adol escents.

202. The above-nenti oned Code has paved the way for the setting-up of offices
of the Orbudsman for children and adol escents, known as Municipal Ofices of
the Orbudsman for Children and Adol escents (DEMUNAS). Currently, DEMJINAS are
in operation in 128 provincial nunicipalities and 300 districts in the areas
wi th the highest popul ation density. These services forma national system
under the Mnistry for the Advancenent of Wnen and Human Devel opnent, and
seek to protect children fromany formof ill-treatnment and danger by
pronoti ng and safeguarding the rights of children and young persons.

Article 25

203. Article 25 refers to the political rights of citizens and | ays down the
principle that such rights shall be guaranteed w thout undue restrictions and
wi th none of the distinctions nmentioned in article 2.

204. According to article 2 (17) of the Constitution, every person has the
right to participate, individually or collectively, in the political
econom c, social and cultural life of the nation. According to the |aw,
citizens have the right to elect, renove or recall their public authorities,
the right of legislative initiative and the right of referendum

205. Mention should also be made of the right of citizens to elect and to be
el ected, and thus to take an active part in public affairs, according to
article 31 of the Constitution, which should read in conjunction with
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article 35. The latter article stipulates that citizens may exercise their
rights individually or through political organizations such as parties,
movements or alliances, according to the |aw

206. The registration of parties, nmovenents or alliances in the relevant

regi ster gives themlegal capacity, the aimbeing to ensure that they function
in a denocratic manner, which is not always the case. Mny of them are headed
by permanent caucuses who do not allow any new | eaders to cone through and
restrict or nullify the participation of those they represent.

207. An appropriate |legal franmework should contribute to the control of the
sources of financing of political parties so as to prevent acts of corruption
such as have been observed in some countries.

208. Between September 1995 and Cctober 1997, 13 versions of the Politica
Parties Bill were submtted to Congress. Five of these are with the

Congr essi onal Commi ssion on the Constitution, follow ng the adoption of two
proposal s concerning requirenents for the registration of political parties
and the functions of the National Ofice of Electoral Proceedings, contained
in the Organi zation of Elections Act (No. 26, 859).

Article 26

209. Article 26 establishes an autonomous right which nmay al so be applied to
areas which the Covenant does not deal with directly. It contains the
principle of non-discrimnation, which neans that not only is it related to
article 16 but it applies generally to the non-discrimnatory clauses to be
found in other articles of the Covenant.

210. Article 2 (2) of the Constitution provides that all persons have the
right to equality before the | aw and that no one may be discrim nated agai nst
on grounds of origin, race, religion, opinion, property or any other

consi derati on.

211. Article 10 of the current Penal Code, with reference to the application
of the law to individuals, states that it applies equally to all. The
prerogatives granted to certain persons because of their duties or posts nust
be specifically provided for in international |aw or treaties.

212. Simlarly, |abour |aws recognize the right of every person not to be
subj ected to discrimnation as regards access to a post, whether in the
private sector, basically governed by Legislative Decree No. 728, or in the
public sector, governed by Legislative Decree No. 276 and its regul ations, as
adopted by Suprene Decree No. 005-90-PCM

Article 27
213. Article 27 establishes the right of menbers of ethnic, religious or

linguistic mnorities to enjoy their own culture, to profess and practise
their own religion, and to use their own | anguage.
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214. Freedom of conscience or religion, whether individual or collective, is
governed by article 2 (3) of the Constitution. There is no persecution on
grounds of ideas or beliefs. There is no crime of opinion. The public
practice of all faiths is open to all, provided that they do not offend

agai nst norals or disturb public order. This was also nmentioned in relation
to article 18 of the Covenant.

215. Article 2 (19) of the Constitution also recognizes the right of every
person to his or her ethnic and cultural identity. The State recognizes and
protects the ethnic and cultural diversity of the nation.

216. Every Peruvian has the right to use his own | anguage before any

authority through an interpreter. Foreigners have the sanme right when they
are sumoned before any authority.



