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Article 1
1. The Governnent of Belgiumrefers the Committee to the comentaries to be
found in the core docunent on Bel gium (HRI/ CORE/ 1/ Add. 1/ Rev. 1) and those
relating to article 27 of the Covenant.

Article 2

Equality and prohibition of discrimnination

2. The | ast paragraph of the General Comment on article 26 states that "not
every differentiation of treatment will constitute discrimnation, if the
criteria for such differentiation are reasonabl e and objective and if the aimis
to achieve a purpose which is legitinate under the Covenant". The upper Bel gian
courts (the Court of Arbitration, the Court of Cassation and the Council of
State) interpret the principle of equality and non-discrimnation in an

i dentical nmanner, on the clear understanding that the neans invoked nust al so be
proportionate to the objective pursued. Al though, to date, the condition of
proportionality has not arisen in the decisions of the Human R ghts Committee,
that does not nean that the Conmittee does not take inplicit account of it.

3. Al though the Belgian | egal systenmis interpretation of the principle of
equality is consistent with that of the Human Rights Committee, articles 2,
paragraph 1, and 26 of the Covenant have been the subject of very few judicial
deci sions in the Bel gian courts. Such decisions tend to be based nore on an
interpretation of articles 10, 11 and 14 of the Convention for the Protection of
Human Ri ghts and Fundanental Freedons than on the corresponding articles of the
Covenant .

4, The first sentence of article 10, paragraph 2 of the Constitution provides
that "Belgian citizens are equal before the law', while the first sentence of
its article 11 states that "Enjoynent of the rights and freedons accorded to

Bel gian citizens nust be guaranteed without discrimnation." It is possible to
verify whether acts of the Executive - and, since 1989, rules having the force
of law - are conpatible with the above-nentioned constitutional provisions.

5. When article 26 of the Covenant is invoked, it is generally in conbination
with the above-nmentioned articles of the Constitution, so that no separate
assessnent of article 26 takes place. The Court of Arbitration, for instance,
ruled that: "Even assuming that [...] these grounds, based on the violation of
provisions of international law that set forth the principle of equality and
non-di scrim nation, can be considered as inplicitly conbined with articles 10
and 11 of the Constitution, it is not apparent that they are founded on
argunents other than those al ready exam ned [above]." (Court of Arbitration
(C.A), 27 January 1994, No. 11/94, Mbniteur belge (MB.), 5 March 1994.)

6. The above comments call for an explanation, one that is of considerable
rel evance to equality of treatment of foreigners. It might be wongly inferred
fromarticle 10 of the Constitution that only Bel gians enjoy equality of
treatnment. However, article 10 of the Constitution nmust be read in conjunction
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with its article 191, which provides that any foreigner present within the
territory of Belgiumshall enjoy the protection accorded to persons and to
property, except where otherw se provided by Iaw.

7. Inits decision of 14 July 1994 the Court of Arbitration neverthel ess
stressed that the purpose of article 191 of the Constitution is not to enpower
the legislature, when establishing a differentiation of treatnent, to di spense
with the requirement to "have regard to the fundanental principles of the
Constitution". Article 191 thus in no way inplies that the |egislature nmay, when
establishing a differentiation of treatment to the detrinment of foreigners,

"fail to ensure that that differentiation is not discrimnatory, whatever the
nature of the principles at issue." (C A, 14 July 1994, No. 61/94, MB.,

9 August 1994.) Consequently, all individuals on Belgian territory, wthout

di stinction, are ensured protection of the rights guaranteed by the Constitution
and by directly applicable treaty provisions.

8. It should be stressed that article 11 of our Constitution, which has the
sane scope as article 26 of the Covenant, inposes an independent |ega
obligation of non-discrimnation, also applicable to social, econonc and

cul tural rights.

9. Recently the Court of Arbitration also ruled on cases of positive
discrimnation. In order for these to be conpatible with the principle of

equal ity and non-discrimnation, "they nmust be applied only in cases where there
is mani fest inequality, where the elimnation of that inequality is designated
by the legislature as an objective to be pronoted, where the neasures are
tenporary in nature, being intended to be discontinued as soon as the objective
sought by the |egislature has been achi eved, and where they do not unnecessarily
restrict the rights of others". (C A, 27 January 1994, No. 9/94, MB.,

23 March 1994.)

10. The creation of a Centre for Equal Qpportunity and Action to Conmbat Racism
(Act of 15 February 1993, MB., 19 February 1993) and the Act Pronoting Bal anced
Representati on of Men and Wonen on Lists of Electoral Candidates may be seen as
specific neasures taken recently by the authorities in the context of pronoting
equal ity and conbatting discrimnation (Act of 24 May 1994, MB., 1 July 1994,
see comentaries on article 3 of the Covenant).

Direct applicability

11. The International Covenant on Civil and Political Rights is an integra
part of the Belgian | egal system The provisions of the Covenant can be invoked
before national judges, who apply themwhere they are directly applicable. In
the event of conflict with a rule of donestic law, the directly applicable rule
in the Covenant prevails over the donestic rule.

12. The Bel gian courts, both ordinary and admi nistrative, have generally
accepted the direct applicability of the Covenant and apply its provisions nore
or less automatically, wthout even first establishing whether the provision in
question is in fact directly applicable. During the period under review no case
arose in which the provisions of the Covenant were not considered directly
applicable. Contrariw se, many judgenents and deci sions were handed down in

whi ch the provisions of the Covenant were applied. These chiefly concerned
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article 2, paragraph 3, articles 6, 7 and 9, paragraph 3, articles 12 and 13,
article 14 (in general, and its paragraphs 1, 3 and 5 - 7), and articles 17, 18,
23 and 26.

13. Non- application of an article of the Covenant results, not fromits

| acking direct applicability, but fromdiffering interpretations thereof by the
litigant and the court (Cass., 3 March 1992, (Pas., 1992; Cass.,

23 January 1992, Pas., 1992).

14. During the constitutional review (articles 10, 11 and 24), the Court of
Arbitration interpreted these provisions in the light of the Covenant (C A.,
No. 90/94, 22 Decenber 1994, MB., 12 January 1995; C A, No. 61/94,

14 July 1994, MB., 9 August 1994).

15. During the period under review, |egal decisions continued to follow a
trend that had al ready becone apparent, nanely, to invoke not only the
appl i cabl e provision of the Covenant, but al so the correspondi ng provision of

t he European Convention on Human Rights (Cass., 19 January 1994, Bull., 1994;
Cass., 8 Decenber 1992, Bull., 1992). Mny provisions of the Covenant are in
fact paralleled by a corresponding provision in the European Convention, the
direct applicability of which in Belgiumis generally accepted by the courts. It
woul d be illogical for the one provision to be directly applicable but not the
ot her.

16.  The surprising opinion delivered by the Council of State in 1976,
according to which "neither of the two Covenants contains provisions that would
be directly applicable in Belgiumwithout the support of other neasures of
donestic |law' (Doc. Parl., House, 1977-78 session, No. 158/1, 29), has never
actually been followed in the practice of the Bel gian courts.

17. Article 2, paragraph 2, also refers to the inplenmentation of the Covenant
t hrough the adoption of legislation; this constitutes another possibility in
Bel gium in addition to direct application. Wth regard to specific |egislation
relating to specific rights, the Conmttee is referred to the conmentaries on
the various rights.

Renedi es

(a) Effective |egal assistance

18. Wth regard to the right to effective | egal assistance, it should first be
recal l ed that Bel gium has acceded to the first Optional Protocol to the
Covenant, under which the right of individual petition is recognized. The
Protocol was ratified by an Act of 16 March 1994. The right of individua
petition has been applicable in Belgiumsince 17 August 1994.

19. To supplenent the information already provided in the first two reports
subnmitted to the Conmittee, it should be added that, in line with the case-|aw
of the European Court of Human Rights and the Convention on the Rights of the
Child, the legislature took account of a nunber of problematic situations
concerning minors when drafting the Act of 2 February 1994 Anending the
Protection of Young Persons Act of 8 April 1965. Thus, inter alia, provisionis
made for the mandatory assistance of a |lawer fromthe outset of the preparatory
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procedure before the juvenile court judge. Article 53, paragraph 1, of the
Protection of Young Persons Act, under the terns of which a minor nay be kept in
a local gaol for a maxi mum period of 15 days - a neasure agai nst which an appea
to the judge is often deened to be pointless, in viewof its short duration -
will eventually be repeal ed by a decision of the Executive (art. 53, para. 3 (2)
of the Protection of Young Persons Act), once a nunber of additional places have
been created in the closed Community establishnents (see commentary on article 9
of the Covenant).

20. Furthernore, in natters of fornal legal (punitive) protection, the

di stinction between "civil" and "political" rights must be maintained, as mnust
the possibility of bringing the matter before an ordinary judge or the Counci
of State (see the previous reports). The Act of 19 July 1991 gives the

adnmini strative section of the Council of State the possibility of ordering the
suspensi on of annullable adm nistrative acts. The Council of State may al so
order interimneasures, a default fine, or both.

21. The Act of 1 August 1985 set up a conmittee to grant the victinms of
intentional acts of violence (or their relatives) financial aid, when the
perpetrator is insolvent or unknown. (Such aid does not constitute true |ega
conpensation, but it represents a first step towards a genuine right to damages
paid fromthe public purse).

22. The changes that have taken place in recent nonths and years with regard
to the right to effective |legal assistance chiefly concern infornmal (preventive)
| egal protection of the citizen against the authorities and public access to the
adnmini stration (see comentaries on article 20 of the Covenant).

23. There is also provision for a nediation service at various admnistrative
| evel s. Mention should be nade of the federal nediators (Act of 22 March 1995);
the nediator of the Flem sh Conmmunity (Decree of 23 Cctober 1991 and O der of

9 Decenber 1992); the nediator for the Walloon Region (Decree of

22 Decenber 1994, anended by the Decree of 16 February 1995); and the mediators
for the federal public enterprises (Act of 21 March 1991 and Royal Decree of

9 Cctober 1992). A nunber of communes al so have their own nediator. The nedi at or
tries to find tailor-nmade solutions to specific problens. In other words, a

di stinction nmust be drawn between his task and that of the professiona
jurisdictional or admnistrative organs.

(b) Execution of conpensation

24. Wth regard to the actual execution of |egal conpensation by the conpetent
authority, one should first note the partial revocation of immnity from
execution regardi ng public property. For such property, imunity fromforcible
execution, which was |ong considered "absol ute" by court decisions, was rendered
nore flexible by the decisions of judges of the Iower courts and of the Court of
Cassation (see Cass., 30 Septenmber 1993), and particularly by the Act of

30 June 1994 (which entered into force on 21 January 1995). The Act introduces a
number of exceptions to the principle of immunity from execution: first,
property decl ared sei zable by the public-law authorities nay be seized;

secondly, in the absence of such declaration or when the property mentioned
therein is not sufficient to pay off the creditor, he may apply to the judge and
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arrange for the seizure of such property as is not manifestly necessary to |ega
persons of public law for the exercise of their tasks or for the continuity of
the public service.

25. Sonme progress may al so be noted with regard to the responsibility of the
State in natters of judicial interventions. Shortly after the acceptance of the
responsibility of the State for interventions by its organs, the Court of
Cassation ruled, in two decisions handed down concerning the Anca case (see
Cass., 19 Decenber 1991 and 8 Decenber 1994), that the State could be required
to pay danmages resulting fromprofessional errors conmmtted by nmagistrates. In
the first Anca judgenent the Advocate-General of the Court of Cassation declared
in his conclusions that when there is a finding against a State by the European
Court of Human Rights in Strasbourg and donestic renedies or the nature of the
of fence do not allow - or only partially allow - for conpensation at |aw, an

i ndividual has the right to claimfull conpensation fromthe State concerned.

26. It should be pointed out that the above-nentioned devel opnents nay give
rise to difficulties. Those difficulties call for further reflection. They

i nclude, for exanple, the statutory conditions for the financial aid granted
pursuant to the Act of 1 August 1985 (see para. 21 above), which are relatively
general and inprecise and are applicable only to a |limted nunber of victins.
The conpetent conmittee is conparatively little-known to the public.
Furthernore, with regard to the new law on forcible seizure of public property,
it should be noted that the respective authorities are not obliged to draw up
lists of seizable property. If they do not do so, the judge can decide to seize
it. The public authority will have to denonstrate that the property in question
is necessary to it. The notion of "such property as is not nanifestly necessary"
is a vague one. It therefore renains to be seen whether judges will apply a
broad interpretation of the notion

Article 3

27. During the period under review several institutional mechanisms were
created for the advancenent of wonen. Many | egislative neasures were al so
adopted. Additionally, a nunber of exanples taken fromthe rulings of the

hi ghest courts show that the right of wonen and of nen to enjoy equality and
non-di scrimnation is protected by the courts.

Mechani sns for the advancenent of wonen

At federal |evel

28. In 1992 the State Secretariat for Social Emancipation, the first officia
structure to be given responsibility for equal opportunities policy, becanme a
separate departnent within the Mnistry of Enploynent and Labour. In that
context an Equal Opportunities Service was set up, with the tasks of pronoting
initiatives to guarantee equal opportunities for nen and wonen and coordi nating
policy to secure better integration of wonen in all areas of life.

29. The Council for Equal Qpportunity between Men and Wonen, set up by the
Royal Decree of 15 February 1993, is a consultative body replacing the Wnen's
Enpl oynent Conmi ssion and the Council for Enancipation. This Council consists of
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54 menbers representing the social partners, the wonen's organizations,

consul tative bodies with conpetence in the fields of cultural and youth policy,
fam |y organizations, the political parties in the Government and the "Wnen's
St udi es" support services set up within the Scientific Policy Programm ng
Services' social sciences research programme. The Council's objectives are to
contribute effectively to the elimnation of all forns of direct or indirect

di scrimnation agai nst men and wonmen and to the achi evement of equality.

In the Flem sh Community

30. The Flem sh Community has put in place the foll ow ng neasures:

(a) At legislative level, a Parlianentary Committee on Equal Qpportunity
and Emanci pation has been set up

(b) At executive level:

A (woman) minister in the Flem sh Executive is responsible for equa
opportunities policy. This policy is specifically targeted on wonen,
i mm grants, honosexual s and di sabl ed peopl €;

An admi nistrative unit attached to the Department of Coordination is
responsi bl e for supporting and inplementing the policy of the

m ni ster (whose post was created by a decision of the Flenm sh
Counci | of 10 Cctober 1995, and who took office on 1 January 1996);

An Interdepartmental Committee on Equality of Qpportunities was set
up in 1996;

An official with responsibility for emancipation within the Mnistry
of the Flem sh Commnity took office on 1 Septenber 1991. She draws
up an annual positive action plan and prepares an annual report on
the previous year's results;

Posts of "emancipation official" have been created in the Flen sh
public institutions;

A Standing Committee on Equality of Qpportunity for Grls and Boys
in Education was set up within the Flem sh Education Council by an
order of the Flem sh governnment in 1992; its purpose is to pronote
neasures to offer a wider choice of studies to girls in secondary,
techni cal and vocational education

The Wonen's Consultation Conmttee, set up in 1990 within the
Econonmi ¢ and Social Council of Flanders, is a consultative body
whose menbershi p includes representatives of the social partners and
of wonen's organi zations.

(c) At local level, sonme comunes and towns have a commune emanci pati on
counci | .
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In the French Community

31. The Equal Opportunities Service of the French Community, which has been
operational since 1985, is a consultative service intended to pronote an equa
opportunities policy. It has a budget of 1 mllion Belgian francs in addition to
all the services nade available to it by the ninistry of which it forns part.
The Wonen' s Continuing Education Associations are subsidized to the tune of

98 mllion Belgian francs, or 20.35 per cent of the budget allocated to
activities in this field. The two heal th educati on novenents (services for
speci al i zed wonmen teachers) receive 7.07 million Belgian francs. Projects
targeted on wonen and children (inmgrant famlies, training of infant welfare
specialists and vol unteer workers, brochures) receive about 3.5 mllion Belgian
francs.

32. There are nore than 100 sex, narriage and fanmily counselling and
infornmation centres in the French Comunity, nost of them subsidized by the
public authorities. Wwnen are strongly represented in these centres at all
occupational |evels (doctors, social workers, psychol ogi sts, sexol ogists,
receptionists, etc.).

33. A committee on equal opportunities for boys and girls has been in
operation since 1979.

34. As regards aid to famlies and the elderly, the French Community

Conmi ssi on adopted an order in March 1995 enabling 150 wonmen, with or without
special training, to gain access to full-tinme jobs providing assistance in the
home to the elderly and disabled, invalids and persons experiencing soci al
difficulties. In the social aid sector, in-service training of workers has been
made conpul sory. Consideration is currently being given to introducing training
programmes | eadi ng on to higher paranedi cal and social studies.

In the Wall oon Region

35. In 1994 a Regional Committee for Wonen was set up, attached to the
Econonmi ¢ and Social Council of the Walloon Region. The establishnent of this
conmittee is the result of the granting of new powers to the WAlloon Region in
the framework of federalization. It is also the result of the abolition of the
Worren' s Enpl oyrment Commi ssion, whi ch has been replaced by an Equal Qpportunities
Council, with a different conposition, no |onger representative of the
Communi ti es and Regions. The Regional Committee for Winen is a joint body nade
up of 16 full menbers and 16 alternates, all of whom including the Chairperson
and the Vice-Chairperson, are appointed by the organizations representing

enpl oyers and enpl oyees. Experts and representatives appointed by the mnisters
of the V4l loon Region may sit as associate nmenbers with a consultative role. The
Regional Committee for Wonen is incorporated in the Econonmi c and Social Counci

of the Walloon Region and functions like the other conmittees: its opinions are
transmtted to the Bureau of the Council and relayed by the Council, which is
responsi bl e for comunicating themto the interlocutors concerned.

Statutory guarantees of equality of rights

At federal |evel

36. The | ast vestige of discrimnation against wonen was elimnated fromthe
Constitution with the amendnent of article 60 (now article 85), which provided
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that only males could succeed to the throne of Belgium in the order of
prinogeniture. Henceforth, fenale nenbers of the Royal Fanmily nay also claimthe
right to succeed to the throne.

37. In order to encourage the presence and el ection of wormen on el ectora
lists, the federal |egislature adopted the Act of 24 May 1994 Pronoting Bal anced
Representati on of Men and Wnen on Lists of Electoral Candidates (MB.,

1 July 1994). This Act anends the acts organizing elections to the Chanmber of
Represent atives, the Senate, the Walloon Region Council, the Flenm sh Council

the Council of the Brussel s-Capital Region, the Council of the German-speaking
Conmmunity, the provincial councils and the conmune councils, and the el ection of
t he Bel gian Menbers of the European Parlianment. |t provides that:

"On a list, the nunber of candidates of the sane sex may not exceed two
thirds of the total conprised by the sumof the seats to be filled at the
el ection and by the maxi mum aut hori zed nunber of alternate candidates.

If the result thereby obtained includes decinals, those of 0.5 and above
shal | be rounded up, and those bel ow 0.5 rounded down, to the nearest
whol e nunber. "

In the event of non-conpliance with this provision, the offending list is
disqualified fromthe elections by the chief conpetent electoral office. The Act
will not enter fully into force until 1 January 1999. However, for the
legislative elections, a quota of three quarters (rather than two thirds) is
applicable from1 January 1996 to 31 Decenber 1998, as well as for any |loca
(comune) elections that nay be held before 1 January 1999.

38. It should be stressed that the two-thirds quota is cal culated on the basis
of the total nunmber of seats to be filled, not of the total nunmber of candidates
on the list, which enables a political party to submt a list conprising only
candi dates of the sane sex, provided that the |ist does not include nore than
two thirds of the total nunber of candidates for the seats to be filled. Wile
the text of the Act is worded so as to place nen and wonen on an equal footing,
it is obvious that, when the electoral lists are drawn up, it will favour the
mnority group, nanely, wonen, and that nen nay be left off a list purely on
account of their sex.

39. The Royal Decree of 12 August 1994 provides that, for social elections
(elections to works councils and safety and hygi ene committees), the nunber of
worren on the electoral |ists must be proportional to their presence in each
category of worker for which a list of candidates is subnitted

40. Wth regard to the public sector, the Royal Decree of 27 February 1990
makes inplenentation of positive action conpulsory in State adninistrative
bodi es and services, public-interest corporations under State jurisdiction
provincial administrative bodies and other provincial services, and in the
conmunes and public undertakings subordinate to them This action is inplenented
by neans of equal opportunity plans which include neasures to renedy harnfu
effects on wormen resulting fromtraditional social situations and patterns of
behavi our, and through neasures to pronote their presence and participation in
professional life at all hierarchical |evels. The Royal Decree of 24 August 1994
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stipulates that the officials responsible for positive action in the public
services must have sufficient time at their disposal in which to performtheir
duties in that connection.

41. At the end of 1993 a report by the commttee responsible for genera

nmoni toring of equal opportunities plans in the public institutions was
circulated to the federal Governnent, the governnents of the Communities and
Regions and the joint conmittee for the public services as a whole. This report
reveal s that about one in every two federal services (ministries and federa
public-interest bodies) has drawn up an equal opportunities plan; that the six
services of the Regions and Conmunities are in the process of draw ng up such
plans; and that one in five institutions at provincial and local |evels has
actual ly inplemented a positive action plan.

42. It should al so be pointed out that, as regards conditions for access to
enpl oynent in the conmune police, steps have been taken to rectify the
inequalities liable to affect wonen, inter alia at the recruitment stage, and
especi al | y when undergoi ng physical fitness tests. The status of wonen in the
armed forces has al so undergone sonme changes. Thus, the ministerial order of

19 Decenber 1986 (M B., 27 January 1987) determ ning the psycho-technical tests
and physical fitness tests to be taken by mlitary candidates for the active
list was anended by the Royal Decree of 13 Novenber 1991 (M B., 7 Decenber 1991)
establishing the rules applicable when assessing the physical capacities of
certain candi dates and cadets in the armed forces; but the principle of
identical selection criteria for the two sexes has been nuai ntai ned. The total
number of women in the arned forces on 1 January 1996 was 3, 147, incl udi ng

177 officers and 1,001 non-conmi ssioned of ficers.

43. The Royal Decree of 14 July 1987 provides for the sanme type of positive
action in the private sector, through the establishnent of equal opportunity

pl ans. The Royal Decree of 12 August 1993 adds to this the obligation for
private enterprises with nore than 50 enpl oyees to produce an annual report on
equal ity of opportunity for nmen and wonen in the enterprise, giving overal
figures for the nunmber of men and wonen enpl oyees, for transm ssion to the works
counci | .

44, On 10 May 1996 the Council of Mnisters approved prelimnary draft

l egislation to encourage bal anced representation of nen and wonen on bodies with
advi sory capacity. The text amends the Act of 20 July 1990, which provides that
one man and one wonman candi date nust be put forward for each vacant seat on

bodi es with advisory capacity.

45, Reports on inplenentation of the Act of 20 July 1990 show that it has not
yielded the desired results. In practice, two candidates are put forward in only
about 50 per cent of cases. Sonetinmes there is not even any awareness that the

| egislation exists. Consequently, the new prelimnary draft |aw provides for the
fol I owi ng nodifications:

In future, the list of candidates will be referred back to the conpetent
mnister if the presentation of candi dates does not neet the statutory
requi renents. The seat will remain vacant until the |ist of candidates
conplies with the | egal requirenents;
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The consultative bodies to which this legislation applies may not be nade
up of nenbers nore than two thirds of whomare of the sane sex

Exi sting consultative bodies nust adapt their menbership to conmply with the
| egi sl ati on when nandates are next renewed, and in any case by 31 Decenber 1999
at the |atest.

46.

47.

In the Flem sh Community

Measures adopted include the follow ng:

An order of the Flem sh governnent of 19 Decenber 1990 anended by an order
of the Flem sh governnment of 27 February 1992, which regul ates the
mandatory inplenentati on of positive action plans intended to correct the
de facto inequalities adversely affecting opportunities for wonen in the
services of the Flem sh governnment and public-interest bodies attached
toit;

An order of the Flem sh government of 7 Cctober 1993 on equality of
treatnment of nen and wormen in access to vocational guidance and training.
This order |lays down the conditions for vocational training and gui dance
(MB., 6 January 1994);

An order of the Flem sh government of 22 June defining the devel oprmenta
and final objectives of ordinary infant and primary education (M B.
1 Septenber 1994);

An order of the Flem sh governnent of 20 July 1994 establishing neasures
to inplenment the full-tinme secondary education project on "diversification
of the choice of courses taken by girls in technical and vocationa
secondary education" (MB., 7 Qctober 1994);

An order of the Flemi sh governnent of 10 Cctober 1995 concerning the
creation of an interdepartnental commttee on equal opportunities and an
adnministrative unit for inplementation of the equal opportunities policy.

In the French Comunity

Measures adopted include the follow ng:

A French Community decree of 21 June 1993 and its inplenmenting order of
13 Decenber 1993 concerning the fem nization of nanes of occupations,
posts, grades or titles nake application of this feminization conpul sory
in docunents issued by the |egislative and administrative authorities and
in educational or research works or textbooks used in institutions of the
French Community and when giving notice of an offer of or request for

enpl oynent ;

An order of the governnent of the French Community of 25 Septenber 1991
establ i shing neasures to pronote equal opportunity between nen and wonen
in the Conm ssariat-General for International Relations inplenents a
positive action programe.
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Exanpl es of court rulings

48. In the area of social benefits and pensions, the Court of Justice of the
Eur opean Communities (Van Cant judgnent, 1 July 1993) ruled that the Act of

20 July 1990 establishing a flexible age of retirement for enployees is

di scrimnatory because it places men at a di sadvantage. This Act establishes a
uni form age of retirenent for nen and wonen (between the ages of 60 and 65), but
uses different nethods for cal culating the nunber of years each nust work in
order to gain entitlenent to a pension, requiring 40 years' work for wonen and
45 for men. The argunent that allowance nmust be made for interruptions in
worren' s careers and earnings was rejected. The Court of Arbitration ruled that
this argunent, based on the principle of "positive discrimnation" to take
account of the |egacy of the past, cannot be accepted when it is linmted to an
overal | conparison of the situation of nen and wonen, and fails to establish in
what way the neasure being criticized contributes to reducing a disadvantage in
t he case under consideration (C A, 14 July 1994, No. 61/94, MB.,

9 August 1994). The provision giving entitlenent to a guaranteed i ncone for

el derly persons to nen fromthe age of 65 and to wonmen fromthe age of 60 was
deenmed to be discrimnatory.

49, The Court of Justice of the European Conmunities (judgnment of

17 February 1993, Conmission v. Belgium also found agai nst Bel giumon the
grounds that a supplenmentary pre-pension allowance, provided for in a nationa
col l ective agreement, was linited to nen. In two decisions the Court of
Arbitration rejected the argunent that a measure whi ch nakes no distinction
founded directly on sex and which exclusively or principally affects wonen
constitutes discrimnation, contrary to the rule of equality of treatnent
(decision No. 17/91 of 4 July 1991 concerning a reduction in the survivor's
pension for wi dows and wi dowers al so receiving a retirenent pension; decision
No. 74/93 of 21 Cctober 1993 concerning a special enployer's contribution in
connection with enploynent of involuntary part-tinme workers).

50. Concerni ng night work, Belgian |aw (Labour Act of 16 March 1971

arts. 35-38 bis) contains a general prohibition on night work for men and womnen,
together with a large nunber of exceptions. The exceptional régines distinguish
between the sexes chiefly with regard to the procedure for adoption of
exenptions and the duration of the night work authorized. The Court of Justice
of the European Communities (Mnne judgment, 3 February 1994) ruled that this
differentiation violates the rule of equality in that it is not justified by the
need to protect wonen, with particular regard to pregnancy and not her hood.

51. On equality of remuneration, article 130 of the Act of 4 August 1978
establ i shes that provisions contravening the principle of equality of treatnent
shal |l be deened invalid. In several decisions (those of 23 Decenber 1991

17 January 1994, 27 January 1994 and 20 June 1994) concerni ng end- of - career
paynments resulting froma collective | abour agreenent that were granted only to
nen, the Court of Cassation found that the invalidity did not extend to the
entire provision granting the payments, but only to that part of it excluding
worren. In other words, equality is not restored by the withdrawal of advantages
fromthe advantaged sex, but only by their extension to the disadvantaged sex.

52.  Article 319 (3) of the Gvil Code makes recognition of an unemanci pated
mnor by the father conditional on the prior consent of the nother. In so doing
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it establishes a differentiation of treatnent between the nother and the father
The Court of Arbitration was called upon to rule on this matter on two
occasions. In its decision No. 39/90 of 21 Decenber 1990, the Court ruled that,

i nasmuch as it nmakes the admissibility of recognition of an unemanci pated m nor
by the man whose paternity is not contested conditional on the prior consent of
the nmother, article 319 (3) of the Gyvil Code violates articles 6 and 6 bis (now
articles 10 and 11) of the Constitution (principles of equality and non-

di scrimnation).

53. The Court confirnmed its position in its decision No. 63/92 of

8 Cctober 1992, adding that article 319 (3) of the Gvil Code al so violated
articles 6 and 6 bis of the Constitution in that, when the case is referred to
the court, it gives the court the power to assess whether the recognition my
take place, even when it is not proven that the applicant is not the father

54.  The fourth paragraph of this provision grants the court, when the nother

i s unknown, deceased or unable to express her will, the power, on the basis of
its assessment of the child' s best interests, to annul recognition of an
unenmanci pated m nor by a nman whose biol ogi cal non-paternity is not proven. The
Court of Arbitration also considered that this provision violated the principles
of equality and non-discrimnation (decision No. 62/94 of 14 July 1994).

55.  As these decisions were handed down on prelimnary issues, they have only
l[imted authority. Thus, the statutory provisions referred to are still in place
and continue to formpart of the |egal order.

Article 4

56. In addition to the information provided in the two previous reports of the
Bel gi an Governnent concerning article 4 of the Covenant (CCPR/ C/ 31/ Add. 3

paras. 51-65 and CCPR/ ¢/ 57/ Add. 3, para. 65), the followi ng infornmation should

al so be not ed.

57. Article 4 of the Covenant, like article 15 of the European Convention on
Human Rights, states that neither war nor any other public energency which
threatens the life of the nation may authorize any derogation fromthe "core"
human rights, and in particular the provisions prohibiting torture, slavery, the
right to life, etc.

58.  When adopting the Act of 16 June 1993 concerning the prosecution and

puni shnment of serious breaches of the Geneva Conventions of 12 August 1949 and
of Protocols | and Il of 8 June 1977 Additional to the Geneva Conventions
(annexed, M B., 5 August 1993), the Belgian legislature included a specific
provi sion covering irreducible human rights. Thus, paragraph 1 of article 5 of
the Act of 16 June 1993 unequivocally provides that "No interest, no necessity
of a political, mlitary or national nature, may justify, even in the context of
reprisals, the offences covered by articles 1, 3 and 4, without prejudice to the
exceptions referred to in paragraphs 9, 12 and 13 of article 1." Paragraph 1 of
article 5 thus includes the general principle of humanitarian | aw whereby
certain basic mni mum humani tarian standards nust be respected in all
circunstances - a principle set forth in article 15, paragraph 2 of the European
Convention on Human Rights, in article 4 of the Covenant, in article 60 (5) of
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the Vienna Convention on the Law of Treaties, in article 75 of Protocol |
Addi tional to the Geneva Conventions of 12 August 1949, and in article 5 of the
Code of Conduct for Law Enforcenent Officials (resolution adopted by the United
Nat i ons CGeneral Assenbly on 17 Decenber 1979).
Article 5
59. The renmarks relating to article 5 contained in the initial report of
Bel gi um (CCPR/ ¢/ 31/ Add. 3, paras. 66 and 67) call for no further comment.
Article 6

Death penalty

60. The Death Penalty (Abolition) and Serious Penalties (Amendnment) Act was
adopted on 10 July 1996 (M B., 1 August 1996). The abolition is absolute and
applies to all types of offence, committed in all types of situation. The Act
also totally does away with the outdated and ambi guous concept of "hard | abour"
and replaces it by the nore neutral concept of "rigorous inprisonnent”, which

t hus becones the generic nanme for any custodial penalty pronounced in crimna
matters for an of fence under the ordinary law Lastly, the Act harnonizes |ong-
termserious penalties nore fully, by abolishing the distinction between

ordi nary detention and extraordinary detention

61. Abolition of the death penalty will enable Belgiumto ratify internationa
i nstrunents such as the Second Optional Protocol to the International Covenant
on Cvil and Political Rights, Protocol No. 6 to the Convention for the
Protection of Human Rights and Fundanental Freedons concerning the Abolition of
the Death Penalty, and the European Convention on Extradition

Commencenent and termnation of life

62. On the question of the cormencenent of life, the Court of Arbitration
decl ared, in the context of an application for annul ment of the Bel gian Act of
3 April 1990 on interruption of pregnancy (MB., 5 April), that "while the
obligation to respect |ife obliges the |legislature to take steps also to protect
the lives of unborn children, it cannot be deduced fromthis that the
legislature is obliged to treat children once born and unborn children in an
identical manner". (C A, 19 Decenber 1991, No. 39/91, MB., 24 January 1992.)
The Court of Cassation took a nore decisive view, affirmng that the right to
life, as recognized in article 2 of the European Convention on Human Ri ghts,
inplies the protection of the life of the child even before birth (Cass. 22,
Decenber 1992, Revue de droit pénal, 1993, 650-652).

63. The thorny problemof termnation of life continues to be the subject of
parlianentary debate, but has not passed beyond the stage of proposals for

| egislation (see proposed |egislation on requests for interruption of life,
tabled by M. Mnfils, Doc. Parl., Senate, S. QO 1994-1995, 25 January 1995
doc. 1290-1; proposed |egislation on incurable patients' right to therapeutic
dignity, tabled by M. Serge Mureaux, Doc. Parl., House, S.O 1995-096,

13 Cctober 1995, doc. 121/1).
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64. Mention should al so be nade of the setting up, under a cooperation
agreenent concl uded on 15 January 1993 between the State and the Communities, of
a consultative conmittee on bioethics. Under article 1 of this agreenent, the
conmittee exercises both an advisory and an informative role. It gives its
opinion, onits own initiative or at the request of the persons or authorities
enpowered to bring matters before it, on biological, nedical and health
questions, whether they concern individuals, social groups or society as a
whol e. The ethical, social and | egal aspects of the problens, and especially
their human rights aspects, are considered. Thus, in sone respects the
conmittee's activities touch on the right to life. The cooperation agreenent
setting up this conmttee was approved by the Act of 6 March 1995 (MB.,

15 June 1995). The conmmittee is now operational. Lastly, it should be pointed
out that the Royal Decree of 12 August 1994 supplenents the rules applicable to
hospitals by requiring every hospital to set up a "local conmmittee on hospita
et hi cs".

Article 7

Measures for the renoval of aliens

65. Paragraph 9 of General Comment 20 on article 7, adopted by the Hunman
Rights Conmittee at its forty-fourth session, affirns that States parties nust
not expose individuals to the danger of torture or cruel, inhuman or degradi ng
treatment or punishnment upon return to another country by way of their
extradition, expulsion or refoulement. In application of this rule, the Counci
of State has reiterated on a nunber of occasions that it is forbidden to return
an alien who has been refused the status of political refugee to his country of
origin, where there are substantial grounds for believing that he woul d be

subj ected to inhuman or degrading treatnment if returned (Council of State
(C.S.), 21 June 1991, No. 37,289, Revue de droit des étrangers 1991, p. 343).

66. Regardl ess of the risk incurred by the individual in the State to which he
is returned, the Council of State decided that it would constitute inhuman
treatnment to return to Turkey a w dowed 69-year-old with no famly in Turkey who
was suffering froma serious nedical condition (C.S., 9 Novenber 1994,

No. 50, 103, Revue de droit des étrangers 1995, p. 43; see also C S.

11 February 1994, No. 46,098, Revue de droit des étrangers 1994, p. 31; C S

8 Decenber 1993, No. 45,191, Revue de droit des étrangers 1994, p. 146).

67. Article 57, paragraph 2 (2) of the Public Social Wlfare Centres

(Organi zation) Act of 8 July 1976 places limts on the right to social welfare
of aliens who have been issued with a final order to |leave the territory. The
Court of Arbitration decided that that |imtation constitutes neither torture,
nor inhuman treatnent, nor serious degradation or huniliation (C A,

29 June 1994, No. 51/94, MB., 14 July; see too, for a continuation of this
case-l aw, Cass., 4 Septenber 1995, Journal des tribunaux du travail 1996,

p. 46).

Deprivation of liberty

68. From 14 to 23 Novenber 1993 Bel giumwas visited by the European Committee
for the Prevention of Torture and | nhuman or Degradi ng Treatnment or Puni shrent
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(CPT). The Conmittee visited prem ses of the comune police and Gendarnerie,
custodial centres for foreign nationals, and prisons.

69. Bel gi um agreed to publish the report issued by the Conmittee following its
visit (docurment CPT/Inf (94) 15 of 14 Cctober 1994), as well as the interim
report (CPT/Inf (95) 6) of 3 May 1995 containing the response of the Bel gian
Governnment. On 21 February 1996 the followup report (CPT/Inf (96) 7) was al so
made public.

70. Wth regard to the allegations of ill-treatment by conmune police and the
Gendarmerie during questioning or interrogation, referred to in the report by
the CPT, Belgiumdrew attention to various provisions, already existing or in
the course of preparation, the purpose of which is to rectify the situation
These i ncl ude:

Article 37 of the Police Functions Act of 5 August 1992 (MB.,

22 Decenber), pursuant to which any police official nmay, in the exercise
of his administrative or judicial police duties, and having regard to the
ri sks involved therein, have recourse to force, but only in order to
pursue a legitinate objective which could not otherw se be achieved.
Moreover, any recourse to force nust be reasonable and proportionate to

t he objective pursued;

A Royal Decree concerning mnimm standards of safety and hygiene in
conmune police and Gendarnerie cells, to be published in the Mniteur

bel ge.

71. Wth regard to accommodati on conditions in holding centres for aliens,
while the Committee heard no allegations of torture or serious ill-treatment, it
nonet hel ess noted sone shortcomings in the treatnent of aliens in these centres,
whet her concerning conditions or the attitude of the gendarmes at Brussels
National Airport (e.g., allegations of violence, particularly when aliens are
escorted to aircraft). Inits interimand foll ow up reports the Bel gi an

Gover nnent pl aced speci al enphasis on the opening of new closed centres for
illegal aliens; it also gave a detailed description of reception conditions in
the various centres, and of the inprovenents introduced since the Commttee's
visit. At the regulatory level, two projects are being studied, one of them
concerning the functioning of the closed centres as a whole, the other
including, inter alia, instructions for escorts in cases of repatriation

72. Wth regard to prison establishnents, the European Committee insisted that
priority nust be given to inplenmentation of measures to reduce overcrowdi ng and
i mprove prisoners' living conditions.

73. In a circular of 4 July 1994, the Mnister of Justice also prol onged
indefinitely the energency and ad hoc neasures to renedy overcrowding in closed
establ i shnents periodically taken for a limted period. That circular basically
extends the measures contained in the circular of 4 March 1994. Its essenti al
features are provisional early release on parole of prisoners serving short
prison sentences or a decision on the date of their eligibility for parole.
Application of these principles has enabled several hundred prisoners to be

rel eased. Thus, proposals for individual pardons are submtted to the Head of
State whenever a prisoner's personal file warrants such a neasure. In addition
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to these individual neasures, the effect of which is to shorten the duration of

i mprisonnent or to obviate the need for it altogether, the Head of State al so
occasional ly grants collective pardons. Statistics for the year 1994 provi ded by
the Prisons Administration's service responsible for pardons reveal the
follow ng situation:

Applications for pardon: out of a total of 3,629 applications, 2,817 were
processed, 1,008 of which were granted and 1, 809 rejected;

Provi sional release awaiting pardon: 1,623 releases in application of the
mnisterial circular of 4 March 1994 (extended on 4 July 1994);

23 rel eases on application for pardon or relating to "inoperative"
detentions.

According to the Council of State, the fact of having been subjected to
strict solitary confinement for an indefinite period does not in itself
constitute i nhuman or degrading treatnent; it is for the appellant to
furnish concrete exanples of ways in which the régine is equivalent to
such treatnment (C. S., 4 March 1992, No. 38, 910).

M scel | aneous

74.  According to the Court of Arbitration, interruption of pregnancy, referred
toin article 350, paragraph 2, of the Penal Code, does not constitute an act of
torture or cruel, inhuman or degrading treatnent or punishnment within the
nmeani ng of article 7 of the Covenant (C A, 19 Decenber 1991, No. 39/91, MB.,
24 January 1992).

75. The interimrelief judge, who hears urgent interlocutory applications, is
the natural choice of judge to order neasures to put an end to inhuman and
degrading treatment (Trib. civ. Brussels - réf. - 25 Novenber 1993,
Jurisprudence de Liége, Mns, Bruxelles 1994, p. 656, and the note by

P. Martens: "De |I'interdiction d infliger des sévices a |'obligation de protéger
la dignité humaine").

76. The Court of Cassation has affirnmed on several occasions that a death
sentence pronounced by a court of a country in which there is provision for that
penalty is not per se inhuman or degrading in nature (Cass., 29 January 1992,
Bull. and Pas. 1992, |, No. 281).

77. Regarding the regul ation of medical experinents, nention should be nade of
t he anmendnents of 22 Septenber 1992 (MB., 5 Decenber 1992) to the Royal Decree
of 16 Septenber 1985 concerning the standards and protocols applicable to
testing of nedicanents for human use

Article 8

78. MIlitary service was conpul sory until Decenber 1992. Under article 4 of
the Mlitary Service Acts coordinated on 30 April 1962, fromthe year in which
he was 16 years old, every Belgian was enrolled on the levy list for the year
during which he would attain 19 years of age. A defernent could be granted in
the circunstances provided for in article 10 of those Acts; enlistnent before
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call-up was al so possible. In the latter case the conscript was accepted for
service in the contingent for the year in which he turned 18, provided he was
passed fit for service. Article 2, paragraph 4, of the MIlitary Service Acts
coordi nated on 30 April 1962 provides that in time of war "conscripts shall form
part of the recruitnent reserve from1l January of the year during which they
reach the age of 17 until such tine as they are called up or their nmlitary
obligations are extinguished. That reserve nmay be called up for service only in
case of war or when the territory is threatened."

79. The Act of 31 Decenber 1992 linmting the scope of the old legislation to
conscripts fromthe 1993 and previous |evies, henceforth suspends any obligation
to performmlitary service

80. Wth regard to prison labour, it should be pointed out that throughout the
country's various establishnments special efforts are being nmade to increase the
possibilities for providing prisoners with work. Furthernore, special training,
ranging frombasic literacy to advanced studies, together with vocationa
training in various fields such as bricklaying, electrical installation and

mai nt enance, book-keepi ng and admini stration, are organized locally in

col | aboration with outside participants (social welfare institutes, vocationa
training enterprises, regional authorities, etc.). For further information on
this subject, the Conmttee is referred to page 46 of the interimreport and
pages 14 and 15 of the followup report prepared by Belgiumfollowi ng the visit
by the European Conmittee for the Prevention of Torture (CPT) in Novenber 1993.

81. Although in principle child |Iabour continues to be prohibited in Bel gi um
a new Act dealing with this question entered into force on 1 February 1993,

aut hori zi ng, through an exenption granted by the conpetent mnister, work by
children in very specific cases such as theatrical roles, fashion parades and,
recently, advertisenents. The new Act establishes that the work nust not have an
adverse effect on children's educational, social or intellectual devel oprent, or
endanger their psychol ogical and noral integrity, or be harnful to their well-
bei ng. The broad schene of this Act of 5 August 1992 is set forth in

paragraphs 452 to 455 of the first report on inplenentation of the provisions of
the Convention on the R ghts of the Child (CRC T 11/ Add. 4), which Bel gi um
submtted to the Conmttee on the Rights of the Child on 12 July 1994.

82. In the case of young persons who have committed certain types of act
characterized as offences, the juvenile court may decide, under the terms of
article 37 of the Act of 8 April 1965, that the rendering of an educational or
charitable service will suffice. In that case, the judge may order the mnor to
performa nunber of hours' work in various public or public-interest agencies
(see doc. CRC/ T 11/ Add. 4, paras. 434-439).

Article 9

Lawf ul ness of arrest and detention

83. Bel gian | aw provides for two nain types of arrest by the forces of order
admi ni strative arrest and judicial arrest.
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(a) Adninistrative arrest

84. Articles 31 to 33 of the Police Functions Act of 5 August 1992 har noni zed
and extended the existing provisions concerning admnistrative arrest. Under

t hose provisions, a policenman may, in case of absolute necessity,

adm ni stratively arrest a person who is causing an obstruction, causing an
actual breach of the peace or preparing to commt certain offences, or, with a
view to maki ng himdesist, a person conmitting certain offences. Article 22 of
the Act also pernmits administrative arrests when di spersing crowds in the
context of the mai ntenance and restoration of public order

85. Adnministrative arrest cannot |ast |onger than the circunstances warranting
it, and can in no case ever exceed 12 hours. Were a person is concurrently
subjected to admnistrative and judicial arrest for the same acts, the duration
of the adnministrative arrest is included in the 24-hour period of deprivation of
liberty to be taken into consideration in application of the Pre-trial Detention
Act. The Act provides for the obligation to record admi nistrative arrests in a
special register and to informthe bourgnestre at the earliest opportunity.

86. Article 34 of the sane Act deals with identity controls. Any person who
cannot or will not establish his identity nmay be held for the period necessary
for the establishment and verification thereof. However, that period may in no
case exceed 12 hours. The person being controlled may in sone circunstances be
asked to acconpany the police official to the police station or gendarnerie. He
will have to wait there under surveillance until his identity is established (in
appropriate premses, but not necessarily in a cell or provisional |ock-up). If
recourse to force is necessary, he nay be confined to a cell, and thus

adm ni stratively arrested, in which case the fact will then be recorded in
accordance with article 33.

(b) Judicial arrest

87. The regul ations covering pre-trial detention were entirely overhaul ed by
the Act of 20 July 1990 (MB., 14 August 1990), which entered into force on
1 Decenber 1990

88. Practically every aspect of arrest and pre-trial detention in crimna
matters was brought together under this Act; only pre-trial detention in
connection with custons and excise matters and the pre-trial detention of
mlitary personnel and minors are still covered by separate regul ations.

Addi tionally, the provisions concerning conpensation in the event of
"inoperative" or unjust pre-trial detention were renoved and consolidated in a
separate Conpensation for |Inoperative Pre-trial Detention Act of 13 March 1973.
Lastly, a nunber of issues not covered in the Pre-trial Detention Act (such as
t he provisions concerning body searches) were transferred to the Code of
Crimnal Investigation.

89. The main features of the new act are as foll ows:
(a) The primary concern of the legislature was to enphasize the

exceptional nature of pre-trial detention. That enphasis is achieved, inter
alia, by:
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Rai sing the threshold of the prison sentence on the basis of which the act
characterized as an offence can justify the issuance of an arrest and
detention warrant (art. 16, para.1l);

Abolition of the de jure arrest and detention warrant used under the
former régine;

A requirement for stricter criteria for detention, set out in the reasons
cited in the warrant;

I ntroduction of alternative neasures.

(b) The legislature intended to strengthen guarantees of individua
rights. This can be seen, inter alia, fromthe procedure, which was nade nore
adversarial; and fromthe introduction of a rapid annul nent procedure, inproved
provision of infornmation to the accused and, especially, inproved contact
bet ween t he accused and his counsel through the abolition of the prohibition on
conmmuni cating with persons other than the |lawer (art. 20 of the Pre-tria
Detention Act).

90. The inplications of the new law for prison establishnments were spelled out
incirculars (CM 1558/ VI of 28 Novenber 1990, 1560/VI of 18 Decenber 1990

and 1561/ VIl of 21 Decenber 1990). The | ast of these specifies that untried
prisoners held i nconmuni cado are not authorized to contact their |awer even by
t el ephone, despite the lifting of the prohibition on comrunicating freely with
their lawer. This can be done only through the internediary of a nenber of the
prison staff. Lastly, as regards the right to comunicate, it should be pointed
out that the Royal Decree of 26 Septenmber 1995 amended the list of authorities
wi th whomthe prisoner may correspond (CGeneral Regul ations for Prison
Establishnents, art. 24). First, the list was adapted to take account of the new
institutional situation in Belgium(i.e., the Communities and Regions);
secondly, the Presidents of the Court of Arbitration and the Chairman of the
European Committee for the Prevention of Torture (CPT) were added to the list.

Court rulings

91. In recent years persons held in pre-trial detention have repeatedly
applied to the interimrelief judge to safeguard their fundanental rights. The
claimby one detainee that the strict régine of isolation and the intensified
surveillance to which he had been subjected during his pre-trial detention
shoul d be consi dered as inhunman and degrading treatment (W thin the meaning of
article 3 of the European Convention on Human Rights) was di sm ssed by the
judge: his conplaint was rejected, partly because the isolation inposed was not
total, and partly because it was not denonstrated that the intensified

surveill ance had adverse consequences for the claimnt's physical or
psychol ogi cal health (Kg., Brussels, 10 January 1991, Journal des procés 1991
No. 189, 27). However, the application by a detainee for transfer, brought in
interimrelief proceedings because he felt threatened by his fellow detainees
and consequently did not dare |eave his cell, was adnmitted by the judge, who
deened the physical and psychol ogi cal health of the individual in question to be
at risk and ordered his i mediate transfer (Kg. Arlon, 11 July 1991, Journal des
tri bunaux 1991, 800).
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92. Wth regard to detention during extradition proceedings, it should be

poi nted out that the | awful ness of the detention is examned in the first phase
of extradition, during which the arraignnment chanber is called upon to enforce
the arrest and detention warrant issued by the foreign authority. The alien has
aright to | odge an appeal against the decision of the arraignment chanber
before the Chanbre des mises en accusation (indictnent division), whose

deci sions are subject to an appeal to vacate. He is thus able to take
proceedi ngs in accordance with article 5 (4) of the European Convention on Hunman
Rights. On the other hand, no specific court exists in which the "proceedi ngs"
referred to in article 5 (4) of the European Convention nay be heard during the
second phase of extradition, when the alien is at the disposal of the executive
authorities. Accordingly, it is the interimrelief judge who is conpetent to
deci de on the | awful ness of the detention during this second phase of the
extradition procedure. In the State of Bel giumv. Essenn Husseyin case, the
judge nevertheless rejected the application on the grounds of absence of a
legitinate interest, as the applicant had been extradited in the nean tine

(Gv. Brussels, 11 Cctober 1994). In connection with the extradition of two
Basques to Spain, the Brussels Court of Appeal considered that, having regard to
the length of the detention, there was a flagrant irregularity on the part of
the adm nistration (Brussels Court of Appeal, 7 Decenber 1994).

93. It should al so be mentioned that in view of the small nunmber of places
avai l able in Social Protection Establishnments (EDSs) |ocated in the south of the
country, over the past few years internees have had to spend several nonths in
prison psychiatric annexes until it has been possible to transfer themto the
EDS desi gnated by the conpetent Social Protection Committee.

Measur es concerning minors

94. The Protection of Young Persons Act of 8 April 1965, as anended by the

Act of 2 February 1994, was agai n amended on 30 June 1994. Thi s amendment
further strengthens the exceptional nature of the neasure, provided for in
article 53 of the Act, whereby young persons nmay be held in a | ocal gaol for

15 days. The conditions for application of this interimmeasure were amended as
follows. Mnors over the age of 14 nust be suspected of an act punishable by a
one-year mandatory custodi al penalty or by a nore serious penalty. The neasure
can be ordered only once by the juvenile court in the course of the sane
proceedi ngs. |If the young person concerned commts further offences subsequent
to being placed in gaol, the Public Prosecutor's Ofice nay either open a new
file or make further subm ssions to the juvenile court judge. The tinme limt for
t he appeal decision is reduced to five working days fromthe notice of appeal

In order to respect this particularly binding provision, the time limt for

i ssuing the summons to appear has been reduced to one day. The interim custody
neasure nmay be accunulated with the prohibition to communicate provided for in
article 52, new paragraph 3, of the Act. In addition to these new guarantees, it
shoul d be nentioned that this is only a tenporary solution and that article 53
is eventually to be elimnated entirely fromour legislation. The infrastructure
currently placed at the disposal of the judicial authorities by the Communities
is still inadequate. This is why the article in question cannot be repeal ed

i mredi at el y.

95. Furthernore, it should be pointed out that procedural guarantees in
juvenile courts have al so been inproved. The new Act introduces a nunber of
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measures the result of which will be to inprove the | egal status of ninors,
especi al ly during the preparatory phase of the procedure.

96. First, the Act explicitly guarantees the right to a hearing. New

article 52 ter, paragraph 1, sets forth a mandatory requirement for mnors of

12 years of age to be heard by the juvenile court judge before any interim
neasure is taken, unless particular reasons nake that inpossible. The m nor nust
al so be heard in disputes between persons exercising parental authority over him
(new art. 56 bis).

97. Under article 52 ter, paragraph 2, the minor has the right to be assisted
by a | awyer whenever he appears before the juvenile court. Henceforth, he also
has the right to | egal assistance during the preparatory phase of the

proceedi ngs. If he has no | awer, one is assigned to him(art. 54 bis). The
order inposing an interimneasure nust set forth the reasons for so doing (new
art. 52 ter, para. 3). Furthernore, the duration of the preparatory procedure is
limted in principle to a maxi numof six nonths (new art. 52 bis).

98. The interimneasure consisting of confinement in a closed educationa
réginme i s made subject to additional procedural guarantees (new art. 52 quater).
Lastly, the right to consult the case file has been extended: from now on the

m nor and his lawyer nmay acquaint thenselves with the file even when an interim
custody neasure is required (art. 55, para. 2).

Measures for the protection of the nentally il

99. The Protection of Mentally Il Persons Act of 26 June 1990, which repeal ed
the Act of 18 June 1850 relating to the mentally ill, provides for deprivation
of liberty in the circunmstances set forth bel ow. The governing principle is that
liberty is the rule and confinenent the exception. It introduces a judicia
control of deprivation of liberty of the nmentally ill.

100. Deprivation of liberty is a possibility only in the case of a nentally il
person whose state seriously jeopardizes his own health and safety or
constitutes a serious threat to the life or the person of others (art. 2). In
such cases, in the absence of any other appropriate treatnent, the court may
decide to order the patient to be placed under observation in a psychiatric unit
(art. 4). Any person concerned may apply to the justice of the peace for that
pur pose. The application nust be acconpanied by a detailed nedical report
prepared by a doctor unconnected with the famlies of the patient and the
applicant and the psychiatric unit in which the patient is placed (art. 5). In
an energency the crown procurator nmay decide that a patient is to be placed
under observation in a psychiatric unit. He nust address the application for

pl acenent under observation to the justice of the peace within 24 hours.
Thereafter the normal procedure resunes its course (art. 9).

101. After the patient has been assigned a | awyer, the justice of the peace
must visit the patient, who nay receive the assistance of a lawer, a doctor or
a confidential adviser. The justice of the peace gives a ruling within 10 days
of the filing of the application (art. 7). The period of placenent under
observation may not exceed 40 days. Account must be taken of that time limt
when treating the patient. The patient is allowed out, with the doctor's

aut hori zation and on his responsibility (art. 11). The justice of the peace, the
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crown procurator and the doctor in charge of the unit may terninate the

pl acenent under observation prenaturely (art. 12). No later than 15 days before
the end of the placenent under observation, the director of the establishment
may request its extension. The justice of the peace nay order an extension for a
mexi mum period of two years (art. 13). That termis renewable. If it is not
renewed, the patient has the right to | eave the establishment (art. 14). During
an extension of the placenent the doctor in charge of the unit may decide to
prescribe a period of readjustnent as an out-patient, for a nmaxi mum period of
one year (art. 16). The extension of placenent is terninated on a decision by
the doctor in charge and on conpletion of the period of readjustnment. The
original applicant may contest the decision to end the extension of the

pl acenent (art. 19). The justice of the peace nay at any tine review the
measures taken, either of his own notion or at the request of the patient or of
any other person concerned (art. 22). Al court decisions taken under the

provi sions of the Act nay be subject to an appeal to the court of first instance
by the patient, his lawer or his legal representative, as well as by all the
parties to the case (art. 30). The Act also establishes a sinilar procedure for
mental patients who can be cared for in the famly environnent (arts. 23

et seq.).

Article 10

102. The CGovernnent of Belgiumrefers the Committee to the information provided
on article 7 of the Covenant and to the interimand foll owup reports it
prepared in response to the report of the European Committee for the Prevention
of Torture and I nhuman or Degrading Treatment or Punishment (CPT) on its visit
to Belgiumfrom 14 to 23 Novenber 1993 (see annex).

103. In recent years the General Regulations for Prison Establishments have
been anended or expanded in several respects. The nain anendnents concerning the
| egal status of prisoners relate to release on parole and to high-security

W ngs.

Changes in the procedure for rel ease on parole

104. In 1991 the procedure for granting rel ease on parole was anended so as to
render the decision-nmaking process rather nore transparent, to give the prisoner
fuller information and to enable himto participate officially in the procedure
(Royal Decree, 4 April 1991, MB., 26 April 1991). A few further m nor
adaptations were introduced in 1993 (Royal Decree, 25 June 1993, MB.,

17 July 1993). These new regul ations inprove the | egal status of prisoners
eligible for parole on two levels: first, by having the prison staff conference
consi der the case; and secondly, by consulting with the prison's admnistrative
board with regard to the granting of parole.

105. At the level of the staff conference, there is a new nandatory requirenent
to informthe prisoner and his |lawer, at |east 10 days beforehand, of the date
of the staff conference neeting at which the application for parole is to be
considered (new art. 116, para. 4, of the Royal Decree). The |lawer is

aut horized to consult his client's personal file in the prison registry (new
arts. 37 and 117). He may submit a statenent of case, which nmust be appended to
the case file, to the staff conference (art. 116, para. 3). The prisoner hinself
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may be heard by the staff conference and he is inforned as fully as possible of
the situation with regard to his inprisonment (new art. 116, paras. 1 and 2).
The prisoner, his counsel, his famly and his close relatives are, at their
request, inforned of the decision taken by the staff conference, and of the
reasons for that decision (new art. 116, para. 5).

106. The lawyer nay participate directly in the adm nistrative board: he is
entitled, if he so requests, to be heard by the board before it considers his
client's case (new art. 118, para. 1). The |lawyer may al so consult his client's
personal file up to 10 days before the administrative board neets (new art. 118,
para. 2).

107. For the first tine the prisoner, and especially his lawer, are entitled
to play a nore active role in the procedure, |long regarded as extrenely opaque,
for taking a decision concerning release on parole. However, these innovations
constitute only a first, very limted, step towards a real inprovenent in the

| egal status of prisoners. The decision regarding parole renains entirely a
matter for the adnministration, and there is no independent judicial control over
the granting or reconsideration of this means of executing custodial penalties.

108. The Mnister of Justice is currently working on a nore conprehensive
review of the procedure for granting rel ease on parole.

I ntroduction of high-security w ngs

109. By a Royal Decree of 22 Cctober 1993 (M B., 28 Decenber 1993) a new
article 106 bis was incorporated in the Royal Decree, providing a | egal base for

the so-called "high-security w ngs".

110. In actual fact, high-security wings have in any case |ong been a feature
of Belgian prisons. For instance, the "U Bl ock" at Lantin prison was used as a
special security section where dangerous prisoners were subjected to hei ghtened
surveillance and a strict régine. On two occasions to date the interimrelief
judge has deened this strict régine of solitary confinenent to be unlawful, for
lack of a |egal basis, and contrary to article 3 of the European Convention on
Human Rights (Kg. Liége, 9 Novenber 1987, Journal des procés 1987, No. 117, 28
and note by J.-M Dermagne; Kg. Lieéege, 23 Decenber 1988, Journal des tribunaux
1989, 164 and note by J. Détienne). In consequence, U Block was closed down.

111. The Royal Decree of 1993 attenpts to respond to these requirenents. The

| egislation sets out the criteria on the basis of which a prisoner nmay be
transferred to a high-security wing, specifies that the placenment may not | ast
nore than six nonths, and provides that the stay in the high-security wi ng nust
be regularly reviewed. The statutory regul ati ons were subsequently suppl enent ed
by the rules relating to the régine applicable (Royal Decree, 6 February 1995,
M B., 10 June 1995). The statutory provisions were subsequently inplenented by
nmeans of circulars (CM 1627/V of 15 July 1994, |ater superseded by CM 1648/V of
15 June 1995).

112. In spite of this statutory regulation, high-security w ngs continued to
provoke intense criticism An attenpt was nade to use interimrelief proceedings
to contest the legitinacy of incarceration in the high-security wing at Lantin
prison. However, the judge rejected the applicant's argunent based on
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article 40, paragraph 2 of the Constitution, as well as one based on article 3
of the European Convention on Human Rights (Kg. Lieége, 30 January 1995, Journa
des procés 1995, 26 and note by R Ergec).

113. The legiti macy of the Royal Decree of 1993 has been contested in the
Counci| of State on simlar grounds, by the International League for Human

Ri ghts. The application for suspension of the Royal Decree was rejected at first
instance (C.S. No. 47,472, 16 May 1994, Revue trinestrielle des droits de

| ' homme 1994, 587). In 1996 the Royal Decree was finally repeal ed, not on the
basis of article 40, paragraph 2, of the Constitution or of article 3 of the
Eur opean Convention on Human Rights, but directly on the basis of the Covenant,
and in particular its article 10, paragraphs 2 and 3. The Royal Decree was
deened to be contrary to that provision because no provision had been nade for
segregation of convicted prisoners, unconvicted prisoners and nminors

(C.S. No. 58,310, 21 February 1996, Journal des procés 1996, No. 300, 8).
Fol | owi ng that decision, the Mnister of Justice undertook to review the
situation in the context of a parlianmentary debate.

Court rulings

114. In addition to the statutory neasures concerning detention and execution
of penalties referred to here, a nunber of decisions in which prisoners alluded
to the violation of fundanental rights may al so be cited.

115. A prisoner who had been shackled to his bed by the wists and ankl es
during treatnment in an external hospital applied to the justice of the peace for
conpensation fromthe Belgian State. The application was based, inter alia, on
articles 3 and 8 of the European Convention on Human Rights and on articles 7
and 10 of the Covenant. The judge considered that, in the circunstances, such a
nmeasure was not justifiable, and awarded the applicant one franc in respect of
non-naterial danage, to be paid by the State (Justice of the Peace of Wl uwe-
St.Pierre, 7 January 1992, Journal des proces 1992, No. 214, 28 and note by

M Neve).

116. A prisoner suffering from Al DS conplained that his right to appropriate
nmedi cal care was not respected during his detention and requested his imediate
release in interimrelief proceedings. His application was rejected at first

i nstance, the judge having ruled that no fundanmental right in the matter of

nmedi cal care had been violated (Kg. Qudenaarde, 23 January 1992, M .T. CGez.
1992-93, 197). That ruling was confirned on appeal: the prison establishnents'
medi cal infrastructure was deened to be adequate to provide care for patients of
this type; furthernore, a decision concerning early release on humanitarian
grounds was deenmed to be a purely political question and solely a matter for the
M ni ster of Justice (Ghent, 6 Novenber 1992, M .T.Gez. 1992-93, 202 and note by
T. Balthazar). A few nonths after this decision, the Mnister of Justice granted
a pardon to the detainee concerned and renitted his sentence.

117. In 1995 an interimrelief judge acknow edged that in addition to the
prisoners themsel ves, associations for the defence of human rights in general
and for the defence of the rights of detainees in particular, may also join in

t he proceedi ngs when the objectives set out in their statutes are violated. A
conpl aint by the International League for Human Ri ghts concerning i nhuman |iving
conditions in the overcrowded prison at Namur was decl ared adm ssible by the
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judge (Kg. Namur, 7 Decenber 1993, Rev. Liége 1994, 29, confirmed on appeal

Li ége, 29 April 1994, Journal des proces 1994, No. 262, 27, and note by

R Ergec). However, the application, which was based on article 3 of the

Eur opean Convention on Human Rights, was rejected on the nerits because the
judge considered that the issue was not one of interimmeasures designed to
safeguard rights that were under threat, but one of a nore structural nature,
namel y, the w despread overcrowding in prisons, which nmust be resolved not by
the judge but by parliament (Kg. Namur, 7 February 1995, Journal des procés
1995, No. 277 and note by R Ergec).

118. Lastly, it should al so be nentioned that application of the strict régine
of solitary confinenent was al so subnitted to the Council of State for a ruling.
However, the Council of State did not accept recourse to article 3 of the

Eur opean Convention on Human Rights, and deened the neasure to be justified in
vi ew of the behaviour of the individual concerned (C S., Vanoirbeek, No. 38,910,
4 March 1992).

Article 11

119. The renarks relating to article 11 contained in paragraphs 217 and 218 of
the initial report of Bel gium (CCPR/ C/ 31/ Add.3) call for no further comment.

Article 12

120. In addition to the infornation provided by Bel giumin paragraphs 23 et

seq. of its report on inplenentation of the provisions of the Internationa
Convention on the Elimnation of All Forns of Racial Discrimnation
(CERDY CJ 260/ Add. 2), transnmitted to the Conmittee in Decenber 1995, the follow ng
conments concerning application of this provision in Belgiumare of inportance.
Al relate to restrictions on or conditions governing the liberty of novenent
and freedomto choose their residence of non-European-Comunity aliens in

Bel gium and in particular of asylum seekers.

Conpul sory registration of asylumseekers in a specified commune

Principle

121. Article 54 of the Belgian Act of 15 Decenber 1980 on the entry, tenporary
and permanent residence and renoval of aliens, as anended by article 15 of the
Act of 6 May 1993, now provi des that the minister whose portfolio includes the
entry, tenporary and pernmanent residence and renoval of aliens (nanely, the

M nister of the Interior) or his representative (in practice, the adm nistration
of the Aliens Ofice) may "determne the place of registration" of certain
al i ens seeking asylum The Royal Decree of 23 Decenber 1994 (M B.,

14 March 1995, p. 5,700) establishes the criteria for a harnonious distribution
of asylum seekers anobng the country's conmmunes, as prescribed in the above-
nmentioned article 54, which [ays down that the registration of asylum seekers
shal | take account, firstly, of the level of occupation of the reception centres
for asylum seekers, and secondly, of a harnonious distribution anong the
communes (art. 54, para. 1 (3)). Two objectives were behind the adoption of this
provi si on:
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The obj ective of a nore harnonious distribution of refugees seeking asylum
relates to the fact that the nunber of asylum seekers has increased
greatly in recent years, and that for the nmost part they have established
thenselves in only a small nunber of conmmunes, and especially the |arge
urban centres. The towns and communes affected by this very considerable
influx are frequently no | onger able to offer these asylum seekers a
decent wel come. They have thus called for effective solidarity on the part
of the other communes - solidarity which the State has endeavoured to

or gani ze;

The other objective of article 54 of the Act of 15 Decenber 1980 is to put
an end to unlawful refusals by certain commnes to register asylum
seekers. Now that the Mnister or his representative have authority to
desi gnate the place of conpul sory administrative registration, it will no
| onger be possible for communes to refuse to register asylum seekers, or
for the Public Social Welfare Centres to refuse to grant themthe socia
aid to which they are entitled.

122. In a decision of 14 July 1994 the Court of Arbitration found that "such a
limtation [of the |iberty of nmovenent of aliens declaring thenselves refugees,
as a result of conpulsory administrative registration] is not contrary to the
provisions of international |law referred to; as, on the one hand, article 31

par agraph 2 of the Geneva Convention of 28 July 1951 relating to the Status of
Refugees all ows application of restrictions, provided they are necessary, to the
liberty of movenent of foreigners declaring thensel ves refugees; and as, on the
ot her hand, both article 12 of the Covenant and article 2 of the Fourth Protoco
to the European Convention on Human Rights allow the legislature to restrict the
exercise of freedomto choose one's residence, if such restriction is necessary
in a denocratic society, particularly in the interests of national security or
for the maintenance of public order." The Court found that "the adm nistrative
registration of aliens who nay reside in Belgiumonly by reason of their request
for recognition of the status of refugee neets the requirenment of necessity
formul ated by the above-nentioned provisions" (C A, decision No. 61/94,

14 July 1994, B.4.6; MB., 9 August 1994).

Criteria for choice of the place of conpul sory registration

123. In application of article 54 of the Act of 15 Decenber 1980, article 1 of

t he Royal Decree of 23 Decenber 1994 provides that the Mnister of the Interior
or his representative may "choose a commune as the place of conpul sory
registration only if the nunber of asylum seekers resident within the commune is
lower than the result of the fornula: [total nunber of refugee applicants on the
wai ting |ist who have not yet received an enforceabl e decision concerning their
request for asylunmi nmultiplied by [popul ation of the comune divided by the
popul ati on of Bel giunj."

124. The purpose of this distribution fornula is to determ ne the capacity of
each commune to host asyl um seekers, on the basis of its population as a
proportion of the population of the Kingdomas a whol e. However, that proportion
wi |l be scaled down to take account of the nunber of persons dependent on the
commune's Public Social Wlfare Centre, and scaled up to take account of the
average per capita taxable incone of the commune's natural persons.
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125. It should be noted that this fornula is applicable "except to the comunes
that the mnister designates as communes in which, relatively speaking, a |arge
nunber of asylum seekers reside" (art. 1, para. 2 of the Royal Decree of

6 April 1995). Pursuant to the latter provision, a mnisterial order was issued
on 4 May 1995 (MB., 4 July 1995, p. 18,763), designating 34 communes that
cannot be chosen as a place of conpul sory registration in inplenmentation of the
Royal Decree of 6 April 1995.

126. It should al so be pointed out that the determination of a place of

conpul sory registration for the refugee seeking asylumis intended to neet the
concern to ensure a bal anced distribution of asylum seekers (and therefore of
the costs entailed) anong all the conmmunes and Public Social Welfare Centres, in
vi ew of the inbal ances that have been identified. The principal residence of the
person concerned nmay differ fromhis admnistrative residence as determ ned by
the conpul sory registration. However, the legislature's concern to pronbte a

har noni ous distribution of asylum seekers across the territory has led to the
adoption of incentives to encourage conmunes and refugees seeking asylumto take
steps to ensure that the latter's actual place of residence coincides with the
admi ni strative residence assigned to themby the Mnister of the Interior or his
representative

127. First, registration in a specified place results in an obligation for the
person concerned to present hinself there regularly: a request for asylumnay be
decl ared inadmi ssible if subnitted by an alien who, having been registered in
accordance with article 54, paragraph 1, of the Act of 15 Decenber 1980, "fails
for at |least one nonth to conply with the obligation to present hinself"

(art. 52, para. 2 (5) of the Act of 15 Decenber 1980 on the entry, tenporary and
per manent residence and renoval of aliens). According to the decision of the
Court of Arbitration previously cited, inposition of this sanction in connection
with failure to conply with the obligation to present oneself "cannot be
regarded as nmanifestly disproportionate, as the legislature, in the person
concerned's own interest, may require that he assist in the exam nation of his
request" (C A, decision No. 61/94, 14 July 1994, B.4.7).

128. Secondly, reinbursenent by the State of the social aid granted to the
asyl um seeker is limted to 50 per cent of the aid granted when the Public
Soci al Wl fare Centre intervenes on behal f of an asyl um seeker not resident
within the comrune specified pursuant to article 54 of the Act of

15 Decenber 1980 or who is not entered in that commune's register of aliens,

unl ess the commune or the Public Social Wl fare Centre proves "that it has
offered the refugee applicant decent and affordable public or private
accomodation within its territory". This presupposes proof positive that
avai |l abl e, "decent" (nanely, conformng to the mninum safety, habitability and
hygi ene requi renents) and af f ordabl e accommodati on has been offered to the
refugee seeking asylum and that he has been afforded sufficient tine to visit
the prem ses and to accept or refuse the offer of accommodation: the Mnistry of
Public Health nust be provided with proof that these steps have been taken

129. Thirdly, when accommodation (public or private) is offered to the asylum
seeker by the conmmune or Public Social Wlfare Centre of his place of

regi stration and that acconmodation is decent and affordable, the anount of
social aid granted nmay be reduced by an anmount equal to the value of that
benefit in kind, if the asylum seeker declines to reside in that accommbdati on



CCPR/ C/ 94/ Add. 3
page 30

130. Fourthly, the Public Social Wl fare Centres are pernitted to provide all
or part of their social aid in kind rather than in cash, thereby greatly
reducing the attractiveness to asylum seekers of residing outside - or at |east
any great distance from- the conmune in which they are registered.

Waiting list for asylum seekers

131. The entry into force, on 1 February 1995, of the Act of 24 May 1994 (M B.,
21 July 1994) establishing a waiting list for aliens declaring themsel ves
refugees or requesting recognition of the status of refugee (MB., 21 July 1994,
p. 19,104) nust also be nentioned. The establishment of the waiting list and the
principle of conpul sory registration described above are indissociable in the
mnd of the legislature, for it is on this waiting list, kept in each comune of
the Kingdom that the conpul sory registration is entered.

132. The creation of the waiting list is a result of the authorities' concern
to exercise nore effective control over asylum seekers staying in Belgium The
view was taken that the various authorities concerned should all have access to
an information systemenabling them in each individual case, to take the
necessary decisions. The authorities in question are those that participate in
the procedure for granting the status of refugee, and also in the procedure for
granting social aid.

133. This so-called "waiting list" register is distinct fromthe popul ation
regi ster, which lists Belgians and aliens whose situation differs fromthat of
asyl um seekers. Once the status of refugee has been conferred on the asyl um
seeker registered on the waiting list, he is entered on the popul ation register
Regi stration takes place on the initiative of the Mnister of the Interior or
his representative, as soon as the alien declaring hinself a refugee or
requesting recognition of the status of refugee arrives in Belgium or as soon
as his presence on the territory has been noted.

134. The Public Social Wl fare Centre responsible for granting social aid to
the asyl um seeker is the one located in the conmune on whose waiting list or
popul ation register he is registered, as provided for in article 12 of the Act
of 24 May 1994 anending article 2, paragraph 5, of the Act of 2 April 1965
concerning responsibility for the cost of assistance granted by the public aid
conmittees. This provision constitutes an exception to the principle that the
Welfare Centre responsible is the one located in the actual residence of the
beneficiary of the social aid.

135. The contents of the Act of 24 May 1994 were defined in greater detail in
royal decrees. The Royal Decree of 1 February 1995 deternines the infornation to
be nentioned in the waiting list register and designates the authorities
enpowered to record that information (MB., 16 February 1995, p. 3,456). The
Royal Decree of 3 February 1995 provides that the nenbers of the fanily of the
alien declaring hinmself a refugee or requesting recognition of the status of
refugee nust be registered on the waiting list (MB., 16 February 1995

p. 3,458).
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Prohi bition on the tenporary or pernanent residence of non-European Union aliens
in certain comunes

136. Article 6 of the Act of 28 June 1984 added an article 18 bis to the Act of
15 Decenber 1980 on the entry, tenporary and pernanent residence and renoval of
aliens, authorizing the King, on a proposal by the Mnister of Justice and
subj ect to the favourabl e opinion of the commune Council concerned, to prohibit
for alimted tine the registration of aliens other than EEC nationals and
persons considered as such in certain comunes, if a growh in the foreign
popul ati on of those comunes is deened to be detrinental to the public interest.

137. Six communes of Brussels and the city of Liége have obtai ned

aut hori zations under article 18 bis. Mention has al ready been made, in the part
of the previous report of Belgiumconcerning application of article 12 of the
Covenant (CCPR/ C/ 57/ Add. 3, paras. 144-146), of the existence of article 18 bis
of the Act of 15 Decenmber 1980. In the course of the discussions reference was
made to the applications nade to the Council of State for annul nent of the
above- nenti oned Royal Decrees. These applications were founded, inter alia, on
article 12 of the Covenant.

138. Examining the conpatibility of the contested Royal Decrees with article 12
of the Covenant and article 2 of the Fourth Protocol to the European Convention
on Human Rights, on 9 Novenber 1994 the Council of State handed down a deci sion
rejecting those applications (C S., decision No. 50,092, annexed).

139. The Royal Decrees in question ceased to have effect five years after the
date of their adoption, that is, in May and June 1995 respectively. At the tine
of the drafting of this part of the present report they had not been renewed.
However, article 18 bis remains unchanged in the Act of 15 Decenber 1980.

Arendrents to the Act of 15 Decenber 1980 on the entry, tenporary and pernmanent
residence and renoval of aliens

140. A bill anending the Act of 15 Decenber 1980 on the entry, tenporary and
per manent residence and renoval of aliens was adopted by the Senate on
27 June 1996.

141. This bill ains to bring Belgian legislation into line with the
international instrunents relevant in that connection: in particular, the
Convention applying the Schengen Agreement on the gradual abolition of checks at
the Contracting Parties' conmmon borders, which was approved by the Act of

18 March 1993 (M B., 15 Cctober 1993) and entered into force in Bel gi umon

26 March 1995, and the provisions of the Convention determining the State
responsi bl e for exam ning applications for asylum/lodged in one of the Menber
States of the European Communities (Dublin, 19 June 1990), once that Convention
has entered into force.

142. The bill also ains at securing better control of immgration in Belgium
To that end, the Government intends to take the follow ng neasures:

To guarantee as fully as possible the execution of neasures for the
removal of aliens, allowing, in certain circunstances, an extension of the
detention of aliens subjected to the general régime and the hol di ng of
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asyl um seekers whose applications have been rejected in centres |ocated on
the frontier or within the territory of Bel gi um

To provide in principle for any alien fromwhomthe Conm ssioner-Genera
for Refugees and Statel ess Persons has w thdrawn the status of refugee to
be issued with an order to leave the territory, when it has been
established that that status was conferred on himas a result of

m srepresentation or abuse of the asylum procedure;

To increase transport authorities' liability by extending the range of

ci rcunmstances in which they nust bear the costs arising in connection wth
the presence at the frontier of an alien who is to be returned and the

ci rcunstances in which they may have an administrative fine inposed on

t hem

To designate a conpul sory place of residence in a reception centre for
certain categories of asylum seeker;

To adapt the asylum procedure to specific situations, including that of
al i ens who, wi thout authorization, |eave the specified place on the
frontier or in the Kingdomwhere they are being hel d;

To extend the offence of assisting illegal inmgration so as to cover
cases in which the rendering of such assistance in Belgiumfurthers
illegal entry into or residence in a Menber State of the Schengen area.

143. Lastly, it is intended that the act will update sone provisions of the Act
of 15 Decenber 1980. The changes wi ||l be adaptations made in consequence of the
Convention applying the Schengen Agreenent and the Dublin Convention. The
adaptations are provided for in articles 31, 33, 34, 35 and 37 of the act.

144, A nore radical change concerns the specific regulations regarding the use
of | anguages when exam ning the application for asylum In order to introduce
nore transparency and put an end to the legal uncertainty that currently
prevails, article 32 provides for sinple, uniformregulation of this issue.

145. At the sane tine the act abolishes the possibility for aliens who have
entered the country legally, or who are |egal residents, to apply to the
conmunal authorities for asylum (art. 29).

Article 13

146. Renoval of aliens is regulated by the Act of 15 Decenber 1980 on the
entry, tenporary and permanent residence and renoval of aliens, amended by the
Acts of 28 June 1984, 14 July 1987, 18 July 1991, 6 May 1993, 1 June 1993,

6 August 1993, 24 May 1994, 8 March 1995 and 13 April 1995, by the Royal Decrees
of 13 July 1992, 31 Decenber 1993 and 22 February 1995, and by its inplenenting
Royal Decree of 8 Cctober 1981, also amended a nunber of tines.

147. Sone of the provisions of the Convention applying the Schengen Agreenent
of 19 June 1990 are al so applicable in this regard.
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148. Renoval neasures nmay take four different forns:

r ef oul enent ;
an order to | eave the country;
repatriation;

expul si on.
Ref oul enent

149. Refoul ement (return) is the adninistrative decision on renmoval whereby the
alien who has not yet crossed the Belgian frontier is forbidden to enter the
territory of the Menber States of the Schengen Area by the authorities

responsi ble for frontier controls, acting on the authority of the Mnistry of
the Interior.

150. An alien nay be turned back if he attenpts to enter Belgiumin one of the
ci rcunstances covered by article 3, paragraphs 1 (1), (3) and (4) of the above-
mentioned Act of 15 Decenber 1980 and by article 5, paragraphs 1 (c), (d)

and (e) of the Convention applying the Schengen Agreenent.

151. Article 6 of the bill cited in the commentary on article 12 of the
Covenant incorporates into article 3 of the Act the provisions of article 5 of
the Convention applying the Schengen Agreemnent.

152. Wien the new act enters into force, an alien attenpting to enter Bel gi um
will be turned back for the foll owi ng reasons:

If he is apprehended in the airport transit area w thout the necessary
docunentation (art. 3, para. 1 (1) of the act);

If he attenpts to enter the Kingdomw thout the necessary documentation
(art. 3, para. 1 (2));

If he cannot present, when required to do so, docunentation substantiating
t he purpose of the proposed stay and the conditions thereof (art. 3,
para. 1 (3));

If he does not have sufficient means of subsistence both for the duration
of the proposed stay and for his return to the country of provenance or
his transit to a third State which he has been guaranteed pernission to
enter, and is not in a position to acquire those neans lawfully (art. 3,
para. 1 (4));

If he is named as a person to be refused entry to States parties to the
Convention applying the Schengen Agreenent, signed on 19 June 1990, either
because his presence constitutes a threat to public order or nationa
security, or because he has been the subject of a renpval neasure that has
not been revoked or suspended, involving a prohibition on entry based on
non- conpliance with the national regul ati ons concerning the entry or
residence of aliens (art. 3, para. 1 (5));
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If he is deemed by the Mnister, followi ng a favourabl e opi nion of the
Advi sory Committee on Aliens, to be liable to conmprom se Bel giums
international relations or those of a State party to an internationa
convention by which Belgiumis bound, relating to the crossing of externa
frontiers (art. 3, para. 1 (6));

If he is deemed by the Mnister or his representative to be liable to
conprom se the public peace, public order or national security (art. 3,
para. 1 (7));

If he has been repatriated or expelled fromthe Kingdomin the |ast
10 years, where the neasure has not been suspended or revoked (art. 3,
para. 1 (8)).

Order to | eave the country

153. An order to leave the country is the adm nistrative decision on renoval
whereby the Mnister of the Interior or the del egated adninistrative authority
(generally the Aliens Ofice) requires an alien not authorized or pernmitted to
stay nore than three nonths (long-termstay) or to reside permanently in Bel gium
to | eave the country.

154. The reasons for which the alien may be issued with an order to | eave the
country before a specified date are set forth in article 7, paragraphs 1 (1) - (3)
and (5) - (9) of the Act of 15 Decenber 1980 and in articles 19 (1), 20 (1) and
21 (1) of the Convention applying the Schengen Agreenent.

155. An order to leave the country nmay al so be issued to an alien authorized to
stay in Belgiumfor a limted period and the nenbers of his fam |y when they
prolong their stay beyond the linited period for which they have been authorized
to stay in Belgiumand are no |longer in possession of a valid tenporary
residence permt (art. 13 of the act), and to an alien who, after being
authorized to reside tenporarily in Belgiumin order to pursue a course of
studies, prolongs his stay after the conpletion of those studies and is no

| onger in possession of a valid tenporary residence pernmit, or who prol ongs

t hose studies unduly, having regard to the results obtained (art. 61, para. 2).

156. Article 11 of the afore-nentioned bill incorporates into article 7 of the
Act of 15 Decenber 1980 the provisions of articles 19 to 21 of the Convention
appl yi ng the Schengen Agreenent.

157. Wien the new act enters into force, the reasons for which an alien not
authorized or permtted to stay nore than three nonths or to reside pernanently
in Belgiummay be issued with an order to | eave the country will be as follows:

If he stays in Bel giumwithout being in possession of the docunmentation
required for entry into the country (art. 7, para. 1 (1) of the act);

If he stays in Bel gium beyond the period of validity of his visa or beyond
a maxi mum period of three nonths, or cannot prove that that period has not
been exceeded (art. 7, para. 1 (2));
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If, by reason of his behaviour, he is deened to be liable to conpronise
public order or national security (art. 7, para. 1 (3));

If he is deemed by the Mnister, followi ng a favourabl e opinion of the
Advi sory Committee on Aliens, to be liable to conmprom se Bel giums
international relations or those of a State party to an internationa
convention by which Belgiumis bound, relating to the crossing of externa
frontiers (art. 7, para. 1 (4));

If he is named as a person to be refused entry (art. 7, para. 1 (5));

If he does not have sufficient means of subsistence both for the duration
of the proposed stay and for his return to the country of provenance or
his transit to a third State which he has been guaranteed pernission to
enter, and is not in a position to acquire those nmeans lawfully (art. 7,
para. 1 (6));

If he is suffering fromone of the diseases or infirmties listed in the
annex to the act (art. 7, para. 1 (7));

If he engages in self-enployed or enployed occupational activity without
bei ng in possession of the requisite authorization (art. 7, para. 1 (8));

If, in application of the international conventions or agreenments binding
on Bel gium he is handed over to the Belgian authorities on behalf of the
authorities of the contracting States with a view to securing his renoval
fromthe territories of those States (art. 7, para. 1 (9));

If, in application of the international conventions or agreenents binding
on Belgium he is required to be handed over by the Belgian authorities to
the authorities of the contracting States (art. 7, para. 1 (10));

If he has been repatriated or expelled fromthe Kingdomin the Iast
10 years, where the nmeasure has not been suspended or revoked (art. 7,
para. 1 (11)).

Article 49 of the bill provides that a foreign student nmay be issued with

an order to |leave the country in the follow ng circunstances:

If he prolongs his studies unduly, having regard to the results obtained;

If he engages in gainful activity manifestly inconpatible with the norm
pursuit of his studies;

If he fails to sit his exam nations for no good reason

If he prolongs his stay after the conpletion of his studies and is no
| onger in possession of a valid tenporary residence permt;

If he fails to provide evidence that he possesses sufficient means of
subsi st ence;
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If he, or a menber of his family referred to in article 10 bis,

paragraph 1, who is living with him has been in receipt of financial
benefits granted by a Public Social Wlfare Centre, the total anount of

whi ch, cal cul ated over a period of 12 nonths preceding the nmonth during
which the order to | eave the country is issued, exceeds three tinmes the
nmont hl y anount of the mni num subsi stence figure, fixed in accordance wth
article 2, paragraph 1, of the Act of 7 August 1974 introducing the right
to mnimum neans of subsistence, and provided that benefit has not been
repaid in the six nonths followi ng the granting of the nost recent nonthly
benefit.

Repatri ation

159. Repatriation is the decision (mnisterial order) whereby the Mnister of
the Interior, and he alone, may renove fromthe territory an alien who is not
permanently resident in Belgium after having obtained, where appropriate, the
opi nion of the Advisory Commttee on Aliens.

160. An alien not permanently resident may be repatriated when he has viol ated
public order or national security or has not conplied with the conditions

i nposed on his stay, as provided for in law (article 20 of the Act of

15 Decenber 1980).

161. Sone aliens not permanently resident nay be repatriated only in the event
of a serious violation of public order or national security. These include
al i ens who have been officially and uninterruptedly resident in Belgiumfor at
| east 10 years (art. 21 of the sane Act). A foreign student nay be repatriated
when he prolongs his stay after the conpletion of his studies or prolongs them
unduly, having regard to the results obtained, or engages in gainful activity
mani festly inconpatible with the normal pursuit of his studies or fails to sit
his exam nations for no good reason (art. 61, para. 1, of the Act).

Expul si on

162. Expulsion is the decision (Royal Decree) whereby the King, and he al one,
may renove fromthe territory an alien permanently resident in Belgiumor a

nati onal of the European Union or of the European Econonic Area to whom a
residence pernmt has been granted, followi ng the opinion of the Advisory
Committee on Aliens. The Committee is called upon to advise on certain decisions
relating to aliens. It is a consultative body nade up of nagistrates, |awers
and persons concerned with the defence of aliens' interests.

163. The above-nentioned aliens nay be expelled only if they have committed
serious violations of public order or national security.

Corrections and further details concerning the second periodic report
(CCPR/ T/ 57/ Add. 3)

164. In addition to the above, the follow ng additions and/or corrections
shoul d be made to the previous report:

Paragraph 148: Following the entry into force of the Act of 6 May 1993
anmendi ng the Act of 15 Decenber 1980 on the entry, tenporary and per manent
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residence and renoval of aliens, the reference to article 53 should be
del eted and repl aced by references to article 13 (issuance of an order to
| eave the country to aliens authorized to stay nore than three nonths in
Belgiumfor a linmted period, on the expiry of that authorization) and to
article 52 bis (denial of tenmporary residence permits to persons clainmng
asyl um seeker status, for reasons of public order or national security).

Paragraph 149 (c): The Act of 6 May 1993 nade major changes to procedures
for appealing against decisions taken on the basis of article 52 of the
Act of 15 Decenber 1980. There is now an "urgent appeal procedure" to the
Conmi ssi oner - General for Refugees and Statel ess Persons, who confirns the
contested decision or decides directly that a further exam nation is
necessary and that the interested party is tenporarily authorized to
remain in the Kingdomas an applicant for refugee status (new

articles 63 (2) to 63 (5)).

Paragraph 152: Further to the comments concerning paragraph 149 (c) above,
it should be noted that the urgent appeal is lodged directly with the
Conmi ssi oner - General for Refugees and Statel ess Persons, who hears it and
gives a ruling, deciding either to confirmthe contested decision, or to
exam ne the request at a later date and to authorize the applicant for
refugee status to reside tenporarily in the Ki ngdom

Par agraph 153: For information, the Act of 18 July 1991 introduced an
article 74 (5) which authorizes the hol ding of certain categories of
asyl um seeker in premises |located on the frontiers or in equivalent

prem ses |ocated within the Kingdom This provision currently applies to
two buildings located in the airport zone, with a total naxi mum capacity
of 80 places, and also, since 1 March 1994, to part of the Steenokkerzee
closed centre. By a Royal Decree of 9 March 1994 the |atter premnm ses have
been treated as premises located on the frontiers. The Act of 6 May 1993
al so introduced an article 74 (6) which provides for the possibility, in
certain circunstances, of "holding" asylum seekers in a "specified place"
situated in the Kingdom (in this specific case, the Steenokkerzeel closed
centre), with a viewto securing their effective renmoval fromthe
territory if their application is finally rejected. They may be held in
this way for a nmaxi mum period of two nonths.

Par agraph 154: For information, under the Act of 18 July 1991 that
deci si on may now be taken by the Mnister's representative (in this
specific case, officials of the Ofice of Aliens). As part of a

reorgani zation of the systemfor appeals against decisions on natters
concerning asylum the Act of 6 May 1993 al so abolished the possibility of
| odgi ng such appeals with the President of the court of first instance.

Article 14

165. A nunber of acts have been adopted with a view to inproving the
adm ni stration of justice in the broad sense.

166. The purpose of the Training and Recruitnent of Mgistrates Act of
18 July 1991 (MB., 21 July 1991) is to regul ate appoi ntnents of nagistrates and
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ensure greater independence for judges. Before the entry into force of this Act,
judges were appointed on the basis of essentially political criteria. There are
now two net hods of becoming a nagistrate. The first applies to candidates

wi t hout professional experience; the second, to those with such experience.
Candi dates wi t hout experience who have won prizes in the conpetition for

adm ssion to the judicial training course are appointed judicial trainees; they
may be appointed nagistrates in the Public Prosecutor's Ofice after 18 nonths
training, or appointed judges after three years' training.

167. Candi dat es possessi ng professional experience nust pass a professiona
aptitude exam nation designed to assess their maturity and intellectua
capacity. Those who gain prizes in the exam nation may be appoi nted magi strates
wi t hout having to undergo additional training.

168. The Mnister of Justice, who proposes the appointnent of a candidate to
the King, may of course still nake a political choice, but he is restricted in
that choice and can choose only a candi date who has shown proof of the necessary
skills.

169. The Act of 3 August 1992 (M B., 31 August 1992) addresses another natter
of concern, nanely, delays in the judicial process. A nunmber of measures
concerning matters of judicial organization, jurisdiction, annul ments,

i ntroduction of proceedings and especially examnation and trial of cases, are
i ntended to speed up proceedi ngs. One of the nost inportant neasures taken in
this context has been to offer the parties the possibility of requesting the
judge, at the start of the proceedings, to rule on the subsequent progress of
the proceedings. In a binding ruling, the judge sets the dates on which the
parties nust subnmit their conclusions and the date on which the case will be
heard. In this way the legislature has tried to ensure that all proceedings take
place within a reasonabl e period of tine.

170. It was the sane concern to guarantee every individual the right to sound
adm ni stration of justice that pronpted the adoption of the Act of 11 July 1994
on police courts and the accel erati on and noderni zation of criminal justice
(MB., 21 July 1994). The principal aimof the part of the Act dealing with
police courts is to deal with the judicial backlog in the courts of appeal

whi ch are overwhel med with cases relating to traffic accidents. Henceforth, al
road traffic offences will be tried by the police courts, as will all
conpensation proceedi ngs in cases of harmresulting froma traffic accident.

171. Likewi se, the sane Act also includes a series of neasures ained at
speeding up the procedure itself, such as a new procedure for issuing officia
notice to appear before the court. The crown procurator nay give a person no
fewer than 10 days' and no nore than 2 nonths' notice to appear before the
police court or the correctional court. In this way the procedure is expedited
w thout any inpairment of the right of the accused to a fair trial

172. Article 14 of the Covenant and article 6 of the European Convention on
Human Rights are increasingly invoked and applied by the Belgian courts.
Consequently, it is inpossible to offer an exhaustive review of the application
of article 14. The court decisions show that there is no dispute as to the
application of the principles of fair trial in the ordinary courts. Many court
rulings relate to the scope of application of articles 14 of the Covenant
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and 6 of the European Convention on Human Rights in proceedi ngs before courts
other than the ordinary courts. There follows an overview of the main court
rulings relating to the scope of application of article 14 of the Internationa
Covenant on Civil and Political Rights and article 6 of the European Convention
and of the practice specific to article 14 of the Covenant. As regards the scope
of article 14, the Court of Cassation decided that this provision is not
applicable to the decisions of examning magi strates' courts ruling on pre-tria
detention (Cass., 17 Decenmber 1991, Arr. Cass., 1991-92, 353; Pas., 1992, |

307; Cass., 28 January 1992, Arr. Cass., 1991-92, 489; Pas. 1992, |, 467) or on
t he exequatur of arrest warrants issued by foreign authorities (Cass.,
3 March 1992, Arr. Cass., 1991-92, 632, Pas., 1992, |, 598). The Court of

Cassation also decided that article 14 is not applicable to disputes concerning
rights and obligations in tax natters, except where proceedings in tax natters
lead or nmay lead to a penalty resulting froma crimnal charge within the
nmeani ng of those provisions (Cass., 23 January 1992, Arr. Cass., 1991-92, 471
Pas., 1992, |, 453).

173. The Council of State ruled that the conditions referred to in article 14
apply only to the judicial bodies. Consequently, they cannot be invoked agai nst
t he decision of the Appeal Conmission of the Institute of Business Auditors
acting in its capacity as an administrative authority (C. S., No. 39, 134,

31 March 1992, Recueil des arréts du Conseil d' Etat 1992).

174. The Council of State also ruled, as had the Court of Cassation previously,
that certain principles of articles 14 of the Covenant and 6 of the European
Convention nust be applied, even when those articles are not applicable to the
proceedi ngs concerned. Sone of these principles, for exanple the obligation to
hear the case within a reasonable period of time, are in fact general principles
of | aw which must be applied to all proceedings (C S., No. 40,749,

16 Cctober 1992, Recueil des arréts du Conseil d'Etat 1992).

175. In a decision of 2 March 1995 (C A., No. 19/95, 2 March 1995, MB.,

11 May 1995), the Court of Arbitration decided that, in accordance with the
first sentence of article 14, all persons subject to the jurisdiction of the
courts must be treated in the same manner. Consequently, it decided that the
rule set forth in article 671 of the Judicial Code, whereby a person on trial
who is in receipt of legal aid nay not obtain copies of the nost inportant
docunents in the crimnal file free of charge and therefore does not have access
to the facilities necessary for the preparation of his defence, whereas a

sol vent person on trial is able to obtain copies of those docunents, violates
the principle of equality.

176. Wth regard to the principles of a fair and public hearing by a conpetent,
i ndependent and inpartial tribunal, an extensive and well established body of
practice has devel oped, particularly followi ng the inplenentation of a nunber of
judgments of the European Court of Human Rights. Application of the principle of
presunption of innocence also gave rise to nany cases. The right to the

assi stance of a |awer was the subject of debate follow ng the judgnents of the
European Court of Human Rights in the Poitrinol and Lala & Pell adoah cases
(European Court of Human Rights (CEDH), 23 Novenber 1993, Poitrinol v. France,
Publ . Cour, Series A vol. 277-A, CEDH 22 Septenber 1994, Lala & Pelladoah v.
Net her | ands, Publ. Cour, Series A vol. 298 A& B). In matters of ordinary

of fences, the defendant must in principle appear in person. |If he does not
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appear in person, he does not have the right to be represented by counsel. The
Eur opean Court of Human Rights decided that that rule constitutes unwarrantable
interference in the right to the assistance of a |awer and that, consequently,
it violated article 6, paragraph 3 (c) of the Convention.

177. There is also a rule in Belgian | aw whereby an application by an accused
person to set aside the judgenent sentencing himto a custodial penalty and
ordering his imediate arrest is admssible only if he is actually in custody.
In a decision of 8 Decenber 1992 (Arr. Cass., 1991-92, 1400; Pas., 1992, |

1350), the Court of Cassation decided that that rule does not violate articles 6
of the Convention and 14 of the Covenant, as it does not deny the right of
access to a court but is only a reasonabl e additional precondition for an
appeal . Following the Poitrinol judgnent in the European Court of Human Rights,
the question once again arises whether this rule is conpatible with articles 14
of the Covenant and 6 of the European Convention

178. The question whether the two rules should not be nodified in the |ight of
the judgnents of the European Court of Human Rights has al so been debated in
parlianent.

179. The Court of Cassation al so decided that article 14, paragraph 3 (g) of

t he Covenant - pursuant to which, in the determnation of the nerits of any
public right of action directed against him everyone shall be entitled not to
be conpelled to testify against hinself or to confess guilt - does not prevent a
wi tness from being heard under oath by a parliamentary committee of enquiry
(Cass., 6 May 1993, Arr. Cass., 1993, 455; Pas. 1993, I, 452).

180. As regards application of article 14, paragraph 5, of the Covenant, the
Court of Cassation ruled that that provision is not violated by the circunstance
that notice of appeal by an accused person on whom a default judgenent has been
pronounced nust be given no nore than 15 days after notice of the judicia
deci si on has been served to the convicted party or to his donmicile (Cass.,

1 February 1994, Arr. Cass., 1994, 133; Bull., 1994, 137).

181. Lastly, the Court of Cassation decided that the sole purpose of article
14, paragraph 7, of the Covenant is to prohibit, after a final acquittal or
convi ction, new proceedings frombeing instituted with respect to the sane
offence in the same country; it is not applicable in Belgiumin the case of a
convi ction handed down by a foreign court (Cass., 20 February 1991, Arr. Cass.,
1990-91, 671; Pas., 1991, I, 597).

Article 15

182. In addition to the conmrentary to be found in paragraph 238 of the initial
report (CCPR/ CJ31/Add.3), it should also be pointed out that the Special Act of
16 July 1993 (M B., 20 July 1993) authorizes the decree-enacting |egislature not
to apply Book | of the Penal Code to the decrees and ordinances it enacts, as it
is enpowered to pass decrees providing for nore severe crinmnal penalties with
retroactive effect, or deny themretroactive effect when their effect is to
mtigate: procedures which are prohibited under article 2, paragraphs 1 and 2 of
the Penal Code. The facts of the matter are quite different, for the decree-
enacting legislature is obliged, like the federal legislature, to conply with
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article 15 of the Covenant, which prohibits the retroactive crimnalization of
an act, and provides for the inposition of the lighter penalty. Article 15 has
supranational force and is binding on all those enpowered to enact |egislation
in Bel gium

Article 16

183. Article 18 of the Constitution stipulates that "Cvil death [forfeiture of
all civil rights] is abolished and shall not be reinstated."

184. In principle, individuals' |egal personality begins at birth. For that to
be the case, the child has, however, to have been born alive and viable. On the
ot her hand, if these conditions are fulfilled, the lawin principle allows
personality to be extended retroactively to the nmonent of conception, if to do
sois inthe child s interest. This rule has concrete applications in areas such
as succession, affiliation and civil liability.

Article 17

185. The rights protected by this provision are reproduced in various articles
of the coordinated Constitution of 17 February 1994 (M B., 17 February):
articles 15 (inviolability of the hone), 22 (private and fanmly life) and 29
(freedomfrominterference with correspondence). Previously, privacy as such was
not one of the rights and freedons protected by the Constitution

Privacy

(a) Personal data

186. According to paragraph 10 of General Conment 16 (thirty-second session)
concerning article 17, the gathering and hol di ng of personal information on
conputers, data banks and ot her devices, whether by public authorities or
private individuals or bodies, must be regul ated by |aw.

187. In accordance with that principle, Belgiumadopted an Act of

8 Decenber 1992 on the protection of privacy and the processing of personal data
(MB., 18 March 1993) together with several inplenenting orders (MB.,

28 February 1995). The adoption of this Act has enabled Belgiumto ratify the
Counci | of Europe Convention of 28 January 1981 for the Protection of
Individuals with regard to Autonmatic Processing of Personal Data (Approving Act
of 17 June 1991, MB., 30 Decenber 1993). The Act of 1992 includes provisions on
data quality, concerning the | awful ness of the conputerized or manua

processing, and the relevance of the data gathered and processed to specified
and |l egitimate purposes (arts. 5 and 8).

188. Sone provisions concern "sensitive" data:

Wthout the special consent of the person concerned, nedical data may
neither be processed, except under the supervision and responsibility of a
practitioner of the art of healing, nor, except as provided by law or in
energency, be communicated to third parties (art. 7);
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So-cal led "highly sensitive" data, concerning racial or ethnic origin,
political, philosophical or religious opinions or activities, and trade
union or nutual benefit society nenbership, nmay be processed only for the
pur poses determ ned by or pursuant to the Act (art. 6; see also

i npl enenting order No. 7, MB., 28 February 1995 and Royal Decree No. 14,
MB., 30 May 1996);

Article 8 lists 16 categories of data described as "judicial" because they
reveal the existence of a dispute before the courts, tribunals or

admi ni strative bodies, involving the person concerned; their processing is
authori zed only for the purposes determned by or pursuant to the Act (see
i npl enenting order No. 8 MB., 28 February 1995).

189. Inplermenting orders Nos. 7, 8 and 14 referred to above specify the régines
derogating fromthe principles prohibiting the use of "highly sensitive" and
"judicial" data, one of which is the special consent of the person concerned.
These exceptions are very often notivated by the exigencies of the current
systens for personnel and social insurance file nmanagenent.

190. The Act establishes the principle of transparency, by conferring on all
individuals the right to be inforned when their nanes are entered in a database
for the first time (art. 9), the right of access to the files relating to them
(art. 10), and also the right to correct inaccurate, inconplete or irrelevant
data (art. 12). In certain cases a right of nmonitoring is conferred on the
Conmmi ssion for the Protection of Privacy (art. 13), which al so has advisory and
recommendat ory powers on any natter concerning application of the fundanental
principles of protection of privacy in connection with personal data processing
systens (arts. 29 and 30). The individual is also granted a right to bring
proceedings for interimrelief before the President of the court of first
instance (art. 14), and specific crimnal sanctions - such as the publication of
judgenents in the press and prohibition of the processing of personal data, the
del etion of data and confiscation of conputer hardware - are intended to ensure
better inplenentation of the Act and the obligations of confidentiality for
which it provides (arts. 37, 40 and 41).

191. Royal Decree No. 15 (M B., 15 March 1996) regul ates di spensations fromthe
obligation to informthe person concerned (art. 9 of the Act).

192. The nmain shortconmings identified in the Act to date are as foll ows:

The absence of any obligation to provide notification of the first
entering of personal data relating to the "co-contractor", in the broad
sense, particularly in the context of social or professional relations;

The absence of any reference to a principle of honesty, in application of
whi ch persons concerni ng whom information is gathered would be informed
whether replies to questions put to themare conpul sory or optional

The lack of any recognition of the right of any person not to be subjected
to an admnistrative or private decision reflecting adversely on him and
taken solely on the basis of a database providing a personality profile;
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The absence of the right of any person to refuse to allow personal data
concerning himto be processed;

The frequency with which the exception based on the consent of the person
concerned is invoked, albeit given in a specific instance; such persons
may find thenselves in a situation of socio-econonic or other dependence
that prevents themfromgiving their free and informed consent in al

Ci rcunst ances.

(b) Social and health data

193. In the social security sphere, by an Act of 15 January 1990 (M B.,

22 February) Bel giumestablished a Central Social Security Data Bank. It is
responsi ble, inter alia, for conducting, organizing and authorizing exchanges of
data between social security institutions; for coordinating relations between
the social security institutions and the national register of natural persons;
and for gathering, recording and processing the general identification data that
do not appear in the register of natural persons. Various provisions of the Act
are designed to ensure the protection of privacy. For exanple:

Conmuni cation of data between institutions or to third parties requires
the authorization of a supervisory conmttee (art. 15). The Data Bank al so
verifies the | awful ness of data transm ssions;

Under article 19, every person has a right to see personal data concerning
him a right to correct inaccurate or inconplete data and a right to
del ete superfluous or inappropriate data,

Article 26 lays down rules for the protection of personal nedical data,
which the legislature regards as highly sensitive. Exchange of these data
within each institution and within the Data Bank takes place under the
supervi sion and responsibility of a doctor

Article 28 places an obligation of confidentiality on any person invol ved
in gathering social data.

194, On 18 April 1996 a Royal Decree was adopted naking the record of persona
data communi cated by social security institutions available to the Conm ssion
for the Protection of Privacy.

195. In one specific sector of social security, nanely, conpul sory health care
and benefits insurance, the Coordinated Act of 14 July 1994 (M B.,

27 August 1994; Err. MB., 13 Decenber 1994) specified the scope of respect for
privacy in several health contexts: free choice of the insuring body (art. 118),
of the care provider, hospitals and health care establishments (art. 127), and
respect for nedical confidentiality (arts. 147, 150 and 153) are guaranteed in
principle. On the other hand, in order to conbat nedical over-consunption
certain rights have been presented in prescriptive form thus, therapeutic
freedomis limted with a viewto avoiding the prescription of needlessly costly
treatnments or unnecessary services (art. 73); profile conmttees (arts. 30

and 206) and nonitoring committees (art. 142) are established to eval uate and
verify health care dispensers' |evels of consunption; sanctions, such as
suspensi on of application of the systemwhereby the fund pays the bul k of the
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medi cal bill directly on the user's behalf, penalize conduct departing fromthe
established norms (arts. 77, 157); conputerized systems, such as electronic
processing of benefits data (art. 138) and the bar-coding of prescriptions
(art. 73) are introduced in order to nonitor "over-prescribers"; régines of
medical liability (art. 73) and financial liability (art. 77) are introduced to
di scourage excessive medical consunption. It is also to be noted that

rei nbursenent of exceptional health benefits requires investigations into

i nsured persons' private circunstances (art. 25).

196. Sone provisions of the Land Insurance Contracts Act of 25 June 1992 (M B.,
20 August 1992) concern the right to respect for privacy in so far as they
relate to the policyholder's state of health. For exanple, article 95 of the
Act, concerning medical information, provides inter alia that the nedica

exam nations necessary for the conclusion and execution of the contract nust be
based only on infornation determ ning the applicant's present state of health,
and may not include genetic techniques intended to determne his future state of
heal t h.

197. The Royal Decree of 6 Decenber 1994 (M B., 30 Decenber 1994), pursuant to
the decision of the Council of State of 10 Decenber 1993 (ch. 111, No. 45,218
Recueil des arréts du Conseil d' Etat) repealing the Royal Decree of 21 June 1990
(MB., 10 July), specified the conditions whereby hospitals are obliged to
conmuni cate patients' clinical records to the Mnister responsible for health
matters, keeping in mind the requirenent for absolute respect for the anonynity
of the data transmitted, and averting any theoretical possibility of identifying
the persons concerned. This Decree al so establishes a conmittee for the

supervi sion and eval uati on of statistical data concerning nmedical activities in
hospitals. Mention should al so be nade of the Royal Decree of 16 Decenber 1994
(MB., 31 January 1995) anending the standards with which hospitals and their
services nust conply, article 1 of which adds an article 9 quater to the Royal
Decree of 23 COctober 1994, referring to the obligations inposed by the above-
mentioned Act of 8 Decenber 1992.

198. The Court of Arbitration ruled that the right to respect for one's privacy
is not violated by the obligation for persons performng clinical biologica
services to declare their participation in other legal entities or conpanies,
when such a nmeasure relates to the objective of transparency sought by the
legislature in this sector, with a viewto securing the country's econonmic well -
being and the protection of health (C A, 8 March 1994, No. 22/94, MB.,

25 March; see also C A, 10 May 1994, No. 37/94, MB., 27 May 1994).

(c) Econonmic data

199. The Consuner Credit Act of 12 June 1991 (M B., 9 July 1991) includes in
its chapter VI requirenents concerning the processing of personal data (arts. 68
to 71; see also the Royal Decree of 20 Novenber 1992, MB., 11 Decenber 1992).
After establishing the principles of |awful ness and proportionality in
connection with the processing of consuner data, these provisions set out an
exhaustive list of the data that may be processed and of the persons to whom
they may be conmunicated in accordance with a specified procedure (art. 69);
recogni ze consuners' right to receive information on and have access to data
concerning themand to correct and delete data (art. 70); and specify the
functions of the Central Data Bank (art. 71).
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200. The Court of Arbitration decided that an electricity conpany's disclosure
to the commune authorities of the identity of a person who had had a liniting
device installed in his honme mght constitute an attack on his honour and
reputation, as protected by article 17 of the Covenant; for, in so doing, the
conpany reveal ed that the person had failed to pay his electricity bills in a
tinmely manner. However, such interference is provided for in law (in this
specific case, by an ordinance of the Brussels-Capital Region), and is
justified, as it is included anong ot her neasures to prohibit power cuts with a
viewto protecting the health of a category of persons, and is not

di sproportionate to the objective sought, particularly as the persons receiving
the information are bound by professional secrecy (C A, 18 February 1993,

No. 14/93, MB., 3 March 1993).

(d) Cinminal |aw

201. Article 25 of the Road Traffic Police Act (inserting article 50 (1) of the
Act of 8 Decenber 1992) specifies the extent of the obligation to notify the
driver who has been booked, once the points systemfor driving |icences

i ntroduced by the Act of 18 July 1990 (MB., 1 July 1993) cones into effect.

202. The Police Functions Act of 5 August 1992 (M B., 22 Decenber 1992) |ays
down strict conditions with which police must conply when carrying out searches
of persons, vehicles or buildings (Arts. 27 to 29) or identity checks (art. 34).
The sane Act also regulates the use by police services of personal data of val ue
to themin the performance of their duties (art. 39) and respect for the privacy
of persons arrested, detained or held (art. 35).

203. The Act of 19 July 1992 regulating the occupation of private detective
(MB., 2 Cctober 1992; Err. 11 February 1993) attaches crinminal sanctions to
vari ous prohibitions on information gathered, relating, inter alia, to the
political and religious beliefs and trade union affiliation, sexual tendencies
or health of the individuals who are the subject of the detective's professiona
activity (art. 7).

Famly life

204. According to the settled judicial practice of the Council of State, any
decision to repatriate or expel an alien residing in Belgiumwith his famly
nust cite the reasons for that decision, so as clearly to denonstrate the need
for the interference in the alien's private and famly life, and the reasons why
consi derations of public order, inter alia, should prevail over the fanily and
personal interests of the person concerned (see, for exanple, CS.,

27 March 1991, No. 36,752; C. S., 3 May 1991, No. 36,958; C. S., 19 February 1992,
No. 38,790; C. S., 4 Novenber 1992, No. 40,936). The Council of State decided
that if that condition is not nmet, and provided it is established that there is
arisk of serious harmthat will be difficult to renedy, the renoval neasure
must be suspended (see, for exanple, C. S., 19 August 1991, No. 37,531, Recuei
des arréts du Conseil d'Etat 1991; C S., 25 June 1992, No. 39, 848, Recueil des
arréts du Conseil d' Etat 1992; C S., 29 Cctober 1992, No. 40,929, lbid.).

205. In 1991 the European Court of Human Rights found that Bel gi um had viol ated
the right to respect for famly life (article 8 of the European Convention on
Human Rights), followi ng the expul sion of a Mdrroccan national who had lived in
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Belgiumwi th his fam |y since infancy (CEDH, Mustaqui mjudgnent of

18 February 1991, Series A, No. 193). Following that finding against it, Belgium
i nforned the Council of Europe Committee of Mnisters that the judgnent had been
widely circulated to the conpetent Bel gian adm nistrative and judicia
authorities so as to enable themto take account of the case |aw of the Court in
any simlar cases that mght arise (annex to Resolution DH (92) 14 of the
Conmittee of Mnisters).

206. The Court of Arbitration ruled that, by requiring that alien couples not
nationals of a European Union Menber State and benefiting fromfamly

reuni fication nust not only have the legal status of husband and wife but nust
al so be de facto cohabiting spouses, the legislature is not interfering

di sproportionately in the private lives of the persons concerned, provided the
requirenent is intended only to enable the administrative authorities to verify,
within a reasonabl e period of time, whether the cohabitation is real and

| asting. Such has indeed been the case since the entry into force of the Famly
Reuni fication Act of 6 August 1993 (M B., 20 Cctober 1993), which fixes that
period of tine at one year, which nay be exceptionally extended for three nonths
if the reasons are cited (C A, 9 January 1996, No. 4/96, Journal des tribunaux
1996, p. 188). The above-nentioned Act of 6 August 1993 al so established an age
qualification for famly reunification: the spouses must be at |east 18 years
ol d, the purpose being to conbat forced or arranged narriages between children

207. A man wishing to recognize his child has the right to respect for famly
l'ife; he cannot be regarded as | ess capable of assessing the child s best
interests than the child s nother or legal representative (C A, 14 July 1994,
No. 62/94, MB., 3 Septenber 1994).

208. According to the Court of Cassation, the annul nent of fake marriages does
not constitute interference in the exercise of the right to respect for private
and famly life (Cass., 19 March 1992, Pas., 1992, |, 659).

The hore

209. The Court of Cassation accepted that protection of the home al so covered
work prem ses (Cass., 21 Cctober 1992, Journal des tribunaux 1993, p. 161).

210. The right to respect for privacy and inviolability of the home, as

established, inter alia, in article 17, paragraph 1, of the Covenant, are not to
be ignored nerely because, in the absence of the occupant, the ordinance of the
President of the court concerning the report establishing adultery is not served
on the occupant (Cass., 18 Decenber 1992, Rechtskundi g Wekbl ad 1992, p. 1,061).

Cor r espondence

211. The interception of tel ephone communications using Zoller equi pnent

wi thout the subscribers' know edge constitutes a violation of the right to

respect for privacy, since no | aw existed authorizing such interference (Cass.,

2 May 1990, Revue de droit pénal 1990, 974; Cass., 23 January 1991, Pas., 1991

I, 491). Shortly after this judgenent an Act of 11 February 1991 (MB.,

16 March 1991) inserted an article 88 bis in the Code of Criminal Investigation

al  owi ng the exam ning magi strate to intercept tel ephone communications when he
considers that the circunstances render it necessary in order to ascertain the truth.
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212. As for the actual tapping of tel ephone conversations, the Act of

30 June 1994 on the protection of private |ife against the tapping, |ogging and
recordi ng of private comunications and tel ecommunications (MB.,

24 January 1995) is intended to strike a bal ance between considerations of
respect for privacy and the fight against terrorismand | arge-scale crine.
Henceforth prohibition is the rule, on pain of crininal sanctions, tapping being
permitted only in a conprehensively listed series of exceptional cases, and in
conpliance with a procedure |aid dow in the Act.

213. The Court ruled that the use by a Belgian judge of evidence obtained by

t appi ng tel ephone conversations in the Netherlands, in accordance with

Net herlands law, is not inconpatible with articles 8, paragraph 2, and 17 of the
Covenant, nor with article 29 of the coordinated Constitution, since the tapping
was carried out on the basis of |egislation that adequately specified the
procedures for so doing (Cass., 30 May 1995, IDJ 1995, p. 850; see al so Cass.

26 January 1993, Pas., 1993, |, 101).

214. The Act of 21 March 1991 reforming certain public economc enterprises
(MB., 27 March), Title Il of which is devoted to tel ecommunications,
establishes crimnal sanctions for various violations of the confidentiality of
data or information transmtted by neans of tel ecommunications (arts. 111

and 114, para. 7).

Honour and reputation

215. In the field of copyright, the Act of 30 June 1994 on copyright and
related rights (MB., 27 July 1994) establishes one of the aspects of the right
to respect for privacy, nanely, the right to an inmage. Article 10 provides that
"Neither the author, nor the proprietor of a portrait, nor any other possessor
or holder of a portrait has the right to reproduce it or comunicate it to the
public without the consent of the person represented or that of his successors
for the twenty years follow ng his death."

216. The Court found that the recording of hospitalized patients without their
know edge constitutes a violation of the right to an inage and, by the sane
token, of the right to respect for privacy (Brussels Labour Court,

23 March 1993, Revue de droit social, 1993, p. 123).

Article 18

217. Freedom of consci ence and freedom of worship are established in
articles 19 to 21 of the coordinated Constitution of 17 February 1994.

"19. Religious freedomand freedom of public worship, together with
freedomto express an opinion on any subject, are guaranteed, save for the
puni shnment of offences committed in the exercise of those freedons.

20. No one may be conpelled to participate in any manner whatsoever in the
acts and cerenoni es of any religious denomnation, or to observe its days
of rest.
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21. The State does not have the right to intervene either in the

appoi ntment or in the induction of ministers of any denom nation, or to
forbid themto correspond with their superiors and to publish their acts,
save, in the latter case, for ordinary liability in matters of the press
and publication.

A civil marriage cerenmony shall always precede the religious
cerenony, save in exceptional cases to be established, where necessary, by
law. "

Separation of Church and State

218. Bel gium does not have a systemof rigid separation of Church and State,

and the State pays the salaries and pensions of mnisters of the recognized
denom nations. Since 5 May 1993 this system has been reinforced by the insertion
of a second paragraph in the constitutional provision in which it was

est abl i shed, which becane article 181 of the text of the coordinated
Constitution on 17 February 1994:

"181 (1). The salaries and pensions of mnisters of religion are paid by
the State; the suns necessary for this purpose are included in the annua
budget .

(2). The salaries and pensions of the representatives of
or gani zati ons recogni zed by |law that offer noral assistance according to a
non- denomi nat i onal phil osophi cal conception are paid by the State; the
suns necessary for this purpose are included in the annual budget."

Freedom of consci ence and worship

219. A subtle distinction was drawn between the absol ute character of freedom
of conscience and the relative character of religious practices by the civil
court of Lieége, juvenile division, in a case relating to the custody of children
(Gv., Liége, 13 June 1991, Revue de jurisprudence de Liége, Mns et Bruxelles,
pp. 1,287-1,289). A 16-year-old girl, of whom her nother had custody, was a
Jehovah's Wtness. Following an action by her father to obtain a change of
custody in his favour, the court pointed out that it was futile "to wish totally
to change the beliefs" of the child or to prevent her from neeting other
adherents of that religion. However, it prohibited the nother from allow ng her
daughter to be baptized before the age of majority, and stipulated that the
father nmust be notified immediately if a health problemarose requiring the
daughter to have a bl ood transfusion or an organ transplant; the father was al so
accorded the right to have his daughter exam ned by a doctor of his choice

220. Wth regard to the protection of new or ninority religious tendencies and
the relative character of religious practices, the Council of State (C S

19 January 1994, No. 45,699) pronounced concerning restrictions on the externa
mani festations of a religion that requires its adherents to nake no distinction
between their |ove of humans and of animals. The Council of State accorded that
religion the constitutional and international protection established over
freedom of conscience and worshi p. However, it enphasized that the public
authorities may inpose restrictions on the external nanifestation of worship
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provi ded they constitute neasures necessary, in a denocratic society, for public
security or the protection, inter alia, of public order and public health.

Freedom of consci ence and enpl oynent

221. As regards the rule that no one may be conpelled to reveal his beliefs,
the Court of Arbitration (C A, 15 July 1993, No. 65/93, MB., 18 Septenber 1993
and C. A, 20 January 1994, No. 7/94, MB., 23 March 1994), ruling on a
prelimnary issue, twice noted that a provision of the Act of 16 July 1973
guaranteei ng the protection of ideological and philosophical tendencies was
unconstitutional. The article in question provides:

"As regards nenbers of staff exercising cultural functions in
cul tural establishnents and bodies, the recruitnment, nom nation
appoi ntment and pronotion of both established staff, tenporary staff and
contractual staff nust take place in accordance with the principle of
equal ity of rights wi thout ideol ogical or philosophical discrimnation and
in accordance with the rules governing their respective status, taking
account of the need for a balanced distribution of functions, powers and
attributions anong the various representative tendencies, for a mni mum
presence of each of those tendencies, and avoi di ng any nonopoly or
predom nance of any one of those tendencies."

222. According to the Court, the intended purpose of that provisionis to
ensure a mni mum presence of the representative tendencies in the functions
referred to while avoiding an over-representation of any one tendency, except
where it is a question of ensuring a mnimmpresence of the nunerically
smal | est tendencies. However, that systeminplies that applicants for those
functions mght be placed at a disadvantage, despite their nerit, because of
their ideol ogical or philosophical beliefs. It risks placing at a di sadvant age
t hose who m ght wish to avail thenselves of the right not to state their views
publicly, and places at a disadvantage those who adhere to one tendency on sone
i ssues and to another on other issues. The Court of Arbitration found that the
resulting inequality of treatment was, inter alia, a violation of the freedomto
express or not to express one's personal opinions.

Wearing of garments with religious significance

223. As regards the right to wear a garment with religious significance, courts
hearing relief proceedings (giving interimrulings) had occasion to stress that
the prohibition on the wearing of a hat (Cv. Gient (réf.), 25 March 1994,
Journal du droit des jeunes, 1994, vol. 139, 31) or the prohibition on the
wearing of an external political or religious enblemor garment in a State or
private school (G v. Liége (réf.), 26 Septenber 1994, Journal des tribunaux,

pp. 832-833) does not violate article 18 of the Covenant, specifying in the
second case that there is no inpairnment of the right to education, as all that
is necessary is to choose an establishnent that has not adopted such a rule. On
the other hand, other courts, also delivering interimrulings, have found in
favour of the right to wear a headscarf in school
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Freedom of consci ence and educati on

224. As regards education, article 18 protects the |iberty of parents and,
where applicable, legal guardians to ensure the religious and noral education of
their children in conformty with their own convictions. Follow ng the |atest
institutional reforns and since the entry into force of the Act of

17 February 1994 coordinating the Constitution, the constitutional basis for
this matter is to be found essentially in articles 24 and 127, which read:

"24 (1). Education is free fromrestriction; any preventive measure is
f or bi dden; puni shment of mi sdeneanours is regulated only by |aw or by
decr ee.

The Conmunity ensures the parents' freedom of choi ce.

The Conmunity organi zes an education that is neutral. Neutrality inplies,
inter alia, respect for the philosophical, ideological or religious
beliefs of the parents and pupils.

The school s organi zed by the public authorities offer, until the end of
conpul sory school i ng, a choice between the teaching of one of the
recogni zed religions and that of non-denoninational norals.

(2). If a Community, as the organizing authority, wi shes to del egate
powers to one or several autononous organs, it nmay do so only by decree
adopted by a two-thirds majority of the votes cast.

(3). Everyone has the right to an education that respects
fundanental freedonms and rights.

Access to education is free of charge until the end of conpul sory
schooling. Al pupils subject to conpul sory schooling have the right to
nmoral or religious instruction, the cost of which is borne by the
Communi ty.

(4). Al pupils or students, parents, menbers of staff and
educational establishnents are equal before the |aw or decree. Laws and
decrees take account of objective differences, including the
characteristics specific to each organi zing authority which justify an
appropriate treatnent.

(5). The organi zation, recognition and subsidizing of education by
the Conmmunity are regulated by |aw or decree.”

"127 (1). The Councils of the French Community and of the Fl enish
Community, each in its own sphere, regul ate by decree:

1. Cultural matters
2. Educati on, except:

(a) the establishnent of the start and term nation of
conpul sory school i ng;
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(b) the mninumconditions for the issuance of diplonas;
(c) the pensions régine."

225. A decision of the civil court of Brussels (Civ. Bruxelles (ch. 4),

23 March 1990, Journal des tribunaux 1991, p. 114) specified the limts of
freedom of education when taken in conjunction with respect for the

phi | osophi cal , ideological or religious beliefs of the parents and pupils,
provided for under article 24 of the Constitution. The Court considered,
firstly, that those freedons do not inply the possibility for the parents to be
able to choose in all circunstances a denom nati onal education for their child
corresponding to their own beliefs. Secondly, common sense rules out the
obligation inposed on the Communities to set up or subsidize a denom nationa
school whenever and wherever a child's parents claimto be adherents of a
particular religion or philosophical belief. Thus, the freedomto manifest one's
religion or belief does not inply a right to a system of schooling organi zed by
the adherents of that religion or belief, but only respect for the

phi | osophi cal, ideol ogical or religious beliefs of all individuals, in a spirit
of neutrality.

226. The Court of Arbitration (C A, 4 March 1993, No. 18/93, MB.,

29 May 1993) interpreted the concept of freedom of education fairly broadly.
According to the Court, it inplies the right of any private individual - wthout
prior authorization and without prejudice to respect for fundanental freedons
and rights - to be able to organize and arrange for the provision of an
education in accordance with his own conception, regarding both the formand the
content of that education. Mreover, freedom of education includes the freedom
of the organizing authority to choose its teaching staff.

227. That freedomwoul d be purely theoretical if the organizing authorities
were unabl e to benefit fromsubsidies fromthe public authorities. However, the
right to subsidization is limted. The Court recognized the validity of three
types of limtation on subsidization

A link between subsidies and requirenents of the general interest,
i ncluding those relating to an education of high quality;

A link between subsidies and the need to distribute available financia
resources anong the various tasks assigned to the Community;

More inportant still, a link between the subsidies granted for religious
instruction and the establishnents that organize such an education, on the
basis of the concept of "recognized religions".

228. The Court provided a twofold justification for the |ast-nentioned
l[imtation on subsidies, deducing one nain consequence therefrom That twofold
justification related, first, to the fact that the Constitution itself
establ i shes the concept of "recognized religion" (art. 24); secondly, to the
fact that control by the Community of the quality of religious instruction is
limted by the constitutional freedom of worship and the resulting prohibition
on interference therein (arts. 19-21). Consequently, "the right to subsidies for
religious instruction can be associated with the intervention of a body
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i ndependent of the public authorities which guarantees its authenticity. It is
for the denom nation concerned, and for it alone, to determ ne what body is
conpetent to verify that authenticity."”

229. The Court recognized that, in the case of internal diversity within a
denom nation, it may, by del egation, establish a division of conpetences in
response to that diversity, both in natters of organization of the denom nation
and in determining the content of the religious belief. It considered that it is
reasonable for the Community (for exanple, the decree of the Flenm sh Comunity
of 27 March 1991 concerning the status of certain nenbers of staff in the
subsi di zed education sector and subsidi zed psycho-nedi co-social centres, MB.,
25 May 1991) to require the setting up of a mninmumstructure for each religion
with a view to appointing a body to be recogni zed as conpetent to intervene in
such matters as the recruitnment of teachers of religious instruction courses,
where those courses may be in receipt of subsidies fromthe public authorities.

230. The Act of 29 May 1959 anending certain provisions of the education

| egi sl ation, known as the Education Pact, includes in its article 8 the
obligation for pupils to attend a course of instruction in religion or non-
denomi national norality in official secondary education establishnents. Only
religions recognized by the public authorities may be studied in the religious
instruction course provided for in article 8 To date, Bel gium has recogni zed
six faiths: Catholicism Protestantism Anglicanism Judaism |slamand the
Orthodox Church. The Communities have excl usive conpetence in matters of
education, except in the three cases covered by paragraph 1 (2) of article 127
(see above, para. 224). Only the Flem sh Conmmunity has included the O thodox
faith - the denom nation recogni zed nost recently in Bel gium- anong the
recogni zed faiths that nay be studied in a religious instruction course in
application of the 1959 Act (decree of the Flem sh Community of

1 Septenber 1989).

231. The Act does not explicitly organize a procedure for exenption from
attendi ng courses in religion or non-denom national norality when neither course
reflects the philosophical or religious beliefs of the children and their
parents. However, a practice has evol ved of dispensing pupils fromthe
obligation to attend such courses, and this practice has been sanctioned by the
hi ghest administrative court in the country.

232. The Council of State defined its previous rulings nmore explicitly in 1990,
on the occasion of two judgenents (C S., 10 July 1990, No. 35,442 - decision
ordering annul ment; C.S., 13 Novenber 1990, No. 35,834 - decision ordering
suspension). These rulings annul or suspend decisions of public authorities
rejecting a request to be exenpted fromattending courses in religion or non-
denomi national norality, brought by a parent on behalf of the child. These
requests for exenption were brought on the grounds that the religious beliefs of
the applicant and his child did not correspond to the religious beliefs taught
in the courses in religion or non-denom national norality fromwhich he was
asked to choose.

233. The Council of State found that the practice of granting dispensations has
as its legal basis the international rules guaranteeing freedom of conscience
and the right of parents to respect for their religious and phil osophica
beliefs in the context of the education provided for their children (inter alia,
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article 2 of the First Protocol to the Convention for the Protection of Human
Ri ghts and Fundanental Freedons of 6 May 1963). The applicant, who nust address
his request to the conpetent public authorities, nust show a sufficient degree
of determnation, seriousness, consistency and interest in his beliefs. The
reasons cited for the request nmust be sufficiently explicit to enable the
authority to assess it. The beliefs cited by the parent in support of his
request nmay correspond to a non-recognized religion or a belief for which no
course of instruction is recogni zed. The Court found that, provided such
requests are well-founded, the act of forcing the children concerned to attend a
course in religion or non-denom national norality constitutes serious harm such
as to be difficult or indeed inpossible to renedy; and that rejection of such a
request by the conpetent authority is unlawful

Consci enti ous obj ection

234. As the public authorities no |onger conduct annual |evies of soldiers
conscripted for mlitary service, the laws on nmlitary service and on
consci entious objection, although still in force, are no longer applied in
practice, as there are no soldiers perfornming nmilitary service and no
consci enti ous objectors.

Article 19

Public access to the adm nistration

(a) Access to adnministrative docunents

235. Article 32 of the Constitution, concerning public access to the
adnministration, entered into force on 1 January 1995. In referring to article 19
of the International Covenant on Civil and Political Rights and to article 10 of
t he European Convention on Human Rights, the Belgian legislature intended this
article to give constitutional recognition to the public's right of access to
the admnistration; in other words, to guarantee everyone access to

admi ni strative docunents (Doc. Parl., House, 1992-1993, No. 839/1, 4).

236. Article 32 of the Constitution is worded: "Everyone has the right to
consult any administrative docunent and to be provided with a copy thereof,
except in the cases and circunstances provided for by |aw, decree or the rule
referred to in article 134", i.e. the ordinances of the Brussels-Capital Region

237. This newy incorporated fundamental right is applied at federal, Conmmunity
and regional |evels.

238. In addition to active provision of information (art. 2), the Act of

11 April 1994 on public access to the adm nistration (MB., 30 June 1994) al so
guar ant ees and organi zes the passive accessibility of admnistrative
information. The right to consult an administrative document inplies that
everyone, in accordance with the conditions laid down in law, is permtted to
consult any admini strative docunment in situ, to obtain an explanation thereof,
and to have a copy thereof communicated to him(art. 4). Article 6 of the Act
sets forth exceptions on the basis of which public access may be refused
(relatively inperative, absolutely inperative, and relatively discretionary
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exceptions). In case of refusal, the interested party may approach the federa
authority concerned with a request for reconsideration and sinultaneously
request the Committee on Access to Administrative Docunments to give an opinion
on the matter (art. 8). The Act also provides for a right of rectification
where a person can denonstrate that an adm ni strative docurment contains

i naccurate or inconplete infornmation (art. 7).

239. At the level of the Communities and Regions, nention should al so be
made of :

A Decree of the Flem sh Council of 23 Cctober 1991 on public access to
adm ni strative docunents in the services and institutions of the Flem sh
Executive (MB., 27 Novenber 1991);

A Decree of the Council of the French Community of 14 Decenber 1994
concerning public access to the adm nistration (MB., 31 Decenber 1994);

A Decree of the Walloon Regi on Council of 30 March 1995 (M B.,
28 June 1995);

An O dinance of the Regional Council of Brussels of 30 March 1995
concerning public access to the adnministration (MB., 23 June 1995).

(b) oligation to provide supporting reasons for administrative acts

240. Still on the question of preventive |egal protection and public access to
the adm nistration, nention should also be nade of the Act of 29 July 1991 on
the formal citing of reasons for admnistrative acts (MB., 12 Septenber 1991).

241. The reasons for administrative acts must be formally cited, save for the
exceptions provided for in the Act, where stating the reasons for the act my,
inter alia: conpromise the external security of the State; jeopardize public
order; violate the right to respect for privacy; or constitute a breach of the
provi si ons concer ni ng professional secrecy.

Freedom of expression of officials of the federal State and of the Communities
and Regi ons

(a) Federal State officials

242. Article 7 of the Civil Service Regulations now guarantees State officials
freedom of expression. This new article was inserted by the Royal Decree of
26 Septenber 1994 (M B., 1 Cctober 1994). It provides that:

"State officials enjoy freedom of expression concerning the facts of
whi ch they are aware through the exercise of their functions.

They are prohibited only fromrevealing facts with a bearing on
national security, the protection of public order, the financial interests
of the authority, the prevention and puni shnent of wongful acts, medica
secrecy, the rights and freedons of the citizen, and in particular the
right to respect for privacy; this is also applicable to facts with a
bearing on the preparation of all decisions.
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The provisions of the foregoing paragraphs also apply to State
of ficials whose duties have ceased."

243. Article 8 of the revised Civil Service Regulations confers on State
officials the right to be informed on all matters useful to the perfornance of
their tasks. Article 9 provides that every State official has the right to
consult his personal file.

244. A mnisterial circular fromthe Interior and Civil Service Mnister dated
8 Decenber 1994 explains in greater detail the objective practica

i npl enentation of the concept of a "right of expression of State officials".
(Grcular No. 404 - Inplenentation of the Charter for Users of Public Services
(MB., 22 January 1993) - Right of Expression of State officials (MB.,

23 Decenber 1994).)

(b) Oficials of the Communities and Regi ons

245. The right to freedom of expression and other rights such as those
mentioned above are conferred on officials of the Communities and Regi ons,
pursuant to the Royal Decree of 26 Septenber 1994 establishing the genera
principles of the Gvil Service Administrative and Salary Regul ations applicable
to staff of the services of the Community and Regi onal governments and of the
col |l eges of the Joint Comunity Conm ssion and the French Community Conmi ssion
and to the public-law | egal entities dependent thereon (MB., 1 Cctober 1994,
arts. 3-6).

Freedom and organi zati on of the audio-visual nedia

(a) In the Flenish Community

246. During the period from 1988 to 1995 the Fl em sh Community's regul ations
concerning the audi o-visual nedia were heavily anended, partly with a viewto
ext endi ng guarantees of freedom of expression and pluralismto the audio-visua
medi a.

247. The legislation on the audi o-visual media was expanded, particularly on
the basis of article 10 of the European Convention on Human Rights, of the
Treaty on European Union and of the Council of Mnisters' "Television Wt hout
Frontiers" Directive of 3 October 1989. During 1995 the various decrees
concerning local radio (7 Novenber 1990), public broadcasting (21 March 1991),
the regional television conpanies (23 Cctober 1991), radio and tel evision
advertising and sponsorship (12 June 1991), broadcasting authorizations

(14 July 1993) and cable broadcasting (4 May 1994) were brought together in a
coordi nated decree on radio and tel evision broadcasting (O der of the Flemnsh
governnent of 25 January 1995 coordinating the decrees concerning radio and

tel evision broadcasting, MB., 30 May 1995 and the Decree of the Flem sh Counci
of 8 March 1995 approving the Order of the Flem sh government of 25 January 1995
coordi nating the decrees concerning radi o and tel evision broadcasting, MB.,

31 May 1995).

248. The coordi nated decree on broadcasting al so contains a nunber of
restrictions on the content of programmes, as detailed inits article 78:
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"Broadcasters may not transmt programmes |likely seriously to inpair the
physical, nental or noral devel opnent of minors, particularly programes
contai ni ng scenes of pornography or gratuitous violence.

This provision also extends to progranmmes not falling within the
scope of the foregoing provision but which are nevertheless |likely
seriously to inpair the physical, nental or noral devel opnent of mnors,
except where it is ensured, inter alia by the choice of tinme for the
transm ssion of the programme or by technical neans, that minors in the
reception area do not see or hear these programmes as a natter of course.
Broadcasters' programmes nust not contain any incitenent to hatred on
grounds of race, sex, religion or nationality."

249. Public and private broadcasters are also subject to obligations and
restrictions regardi ng programmes, and to particul ar prohibitions and
restrictions regardi ng advertising and sponsorship on radio and tel evision
(arts. 80-90). For exanple, article 82, paragraph 6, of the coordinated decree
of 25 January 1995 stipulates that the transm ssion of advertising is prohibited
in progranmes intended for children. Wth this provision, which, incidentally,
has come under vigorous attack fromthe advertising sector, the Flemsh
Conmuni ty went much further than the European Union "Tel evision Wt hout
Frontiers" Directive, which provides only that televised children's programes
lasting under 30 minutes nay not be interrupted by advertising. The Flem sh
Community has asked to submit sonme additional information in this regard (see
annex) .

(b) In the French Community

250. During the period from 1988 to 1995 the French Conmunity decree on audi o-
visual media of 17 July 1987 was anended several tines, principally so as to
abol i sh the nonopoly on advertising enjoyed by the nmain private tel evision
channel (the public service is now also authorized to broadcast advertising),
and so as to bring the legislation into line with the "Tel evision Wt hout
Frontiers" Directive of 3 Cctober 1989.

251. However, the distribution of foreign channels on cabl e networks continues
to be subject to prior authorization, which nmay appear to contravene article 2
of the Directive in the case of television channel s authorized by the other
Member States of the European Union: proceedings on this question brought

agai nst Bel gi um by the Commi ssion of the European Communities are currently
before the Court of Justice in Luxembourg

252. The amendnents al so include the abolition of the | egal category of private
regi onal television channels (no such channel ever having been authorized), the
mandat ory participation of the public service in the capital of pay television
and the establishnent of a committee on advertising standards.

253. Al broadcasting activity thus remains subject to a réginme of prior

aut hori zation and, in the absence of any independent organ to regulate the
audi o-visual nmedia, it is always the Governnent that grants, suspends or

w thdraws authorizations. The provisions concerning the content of progranmres
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are essentially those set out in the Directive of 3 Cctober 1989, though certain
specific provisions are also included in the general terns and conditions of the
aut hori zed tel evi sion channel s.

Restrictions on freedom of expression

254. During the period from 1988 to 1995 |egislation was pronul gated providing
for certain restrictions on freedom of expression, as referred to in article 19,
paragraph 3, of the Covenant.

(a) Article 378 bis of the Penal Code

255. The Act of 4 July 1989 inserted an article 378 bis in the Penal Code. This
article 378 bis contains a specific provision prohibiting publication by the
media of the identity of victims of sexual offences (indecent assault or rape).
It prohibits "the publication and di ssem nation, in books, through the press,
the cinema, radio, television or in any other nmanner, of texts, draw ngs,

phot ographs or inages of any kind such as to reveal the identity" of the victins
of sexual offences. The publication or dissemnation of information such as to
reveal the identity of a person is prohibited unless the victimhas given
witten consent or the exam ning magi strate has agreed thereto for purposes of
commencenent of proceedings. Violations of this article are punishable by two
nonths' to two years' inprisonnent and a fine of between 300 and 3, 000 Bel gi an
francs (10 per cent additional |egal tax).

256. In other words, article 378 bis of the Penal Code nust be seen in the
context of article 19, paragraph 3, given that this restriction is intended to
secure respect for the rights or reputation of others.

(b) Article 35 of the Police Functions Act

257. Article 35 of the Police Functions Act of 5 August 1992 (M B.,
22 Decenber 1992) provides for a series of restrictions concerning "exposure to
the nedi a" of persons arrested, detained or held.

258. The specific provision whereby persons arrested or detained nmust not be
unnecessarily exposed to public curiosity, and whereby the identity of the
persons concerned nmay not be reveal ed without the consent of the conpetent
judicial authority, applies to administrative or judicial police officials. Nor
may police officials subject or allow arrested or detained persons to be
subjected to journalists' questions, photograph themor allow themto be
phot ogr aphed, without their consent.

259. This legislation is not regarded as a restriction on freedomof the press,
given that the prohibitive provisions apply only to nmenbers of the police force.
The prohibitive provisions of article 35 of the Police Functions Act are
intended in particular to protect the right to privacy of suspects and those
arrested.

260. The Committee is also referred to the Mnister of the Interior's circular
dated 10 Cctober 1995 concerning rel ati ons between the police and the press
(MB., 31 Cctober 1995), and to the State Secretary for Security's circular
dated 10 Cctober 1995 concerning rel ations between the fire services and the
press (MB., 9 Decenber 1995).
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(c) Strengthening of the Racism Act

261. The Act of 30 July 1981 prosecuting and punishing acts inspired by racism
or xenophobi a was anended in several places by the Act of 12 April 1994 (MB.,
14 May 1994). The changes chiefly involved redefining the term"discrimnation"
broadeni ng the scope of the Act, and providing for nore severe sentences.

262. The Act now provides for a maxi mum penalty of one year's inprisonnment for
public incitement to discrimnation, hatred or violence vis-a-vis a person or
group on grounds of race, colour, ancestry, national or ethnic origin (art. 1).
I't punishes with the sane maxi num sentence anyone bel onging to a group or

associ ation that manifestly and repeatedly practises or advocates discrimnation
or segregation or |ends assistance thereto (art. 3).

(d) The 1995 Revi si oni sm (Suppression) Act

263. The Act of 23 March 1995 punishes with eight days' to one year's

i mprisonnent and a fine of between 26 and 5,000 Bel gi an francs (10 per cent
additional |egal tax) anyone who denies, grossly mnimzes, seeks to justify or
publicly approves of the genocide committed by the National -Socialist régine in
Germany during the Second World War (M B., 30 March 1995, Err. 2 April 1995;

C. A, 12 July 1996, No. 45/96, MB., 27 July 1996).

(e) Restrictions relating to the suppression of trafficking in persons
and chi |l d pornography

264. The Act of 27 March 1995 and the Acts of 13 April 1995 (MB.,
25 April 1995) contain a nunber of penal provisions relating to the suppression
of trafficking in persons, child pornography and the sexual abuse of m nors.

265. Under article 380 quinquies, paragraph 3, of the Penal Code, advertising
containing an offer of or request for prostitution or sexual immorality is
prohi bited. Advertisenents containing an allusion to sexual exploitation in any
formare al so punishable; as is "anyone who, by neans of any form of publicity,
incites others, by the allusion contained therein, to exploit mnors or persons
of full age for sexual ends, or uses such publicity on the occasion of an offer
of services." By these provisions the |egislature was seeking to prohibit the
advertising of "sex tourisnt and of covert trafficking in wonmen and children

266. The Penal Code al so contains a provision punishing the advertising of

por nogr aphi ¢ tel ephone "chat-lines". Article 380 quinquies, paragraph 2, of the
Penal Code puni shes "anyone who, by whatever neans, provides or arranges the
provi sion of, publishes, distributes or dissem nates, directly or indirectly,
even when disguising its nature by verbal contrivance, publicity for an offer of
services of a sexual nature for the purpose of direct or indirect profit, when
those services are provided through a tel ecomunication medi um"

267. Article 383, paragraph 1, of the Penal Code, which is intended in
particular to suppress child pornography, punishes "anyone who exposes, sells,
hires out, distributes or delivers enblens, objects, filns, photographs,
transparencies or other visual nedia which represent sexual acts or positions of
a pornographic nature involving or presenting mnors under the age of 16; or
who, by way of trade or distribution, manufactures or possesses, inports or
organi zes the inportation of such material or delivers it to a transport or
distribution agent." Anyone who knowi ngly possesses the above-nentioned enbl ens,
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objects, filnms, photographs, transparencies or other visual nedia is also liable
to puni shnent (Penal Code, art. 383 bis, para. 2).

Endor senent of the Convention on the Rights of the Child

268. The Convention on the Rights of the Child, adopted in New York on

20 Novenber 1989, was endorsed by the Act of 25 Novenber 1991 (M B.,

17 January 1992) and by the decree of the Flem sh Council of 15 May 1991 (MB.,
13 July 1991).

269. Particular attention should be drawn to articles 13 (freedom of
expression) and 17 (concerning the function performed by the nedia with respect
to children) of the Convention, and to the comments concerning those articles
contained in paragraphs 129 to 138 of the initial report of Bel giumon
application of the provisions of the Convention on the Rights of the Child
(CRC/ T 11/ Add. 4). Article 34 of the Convention, under the terns of which States
parties are obliged to take all appropriate national, bilateral and nultilatera
measures to prevent the exploitative use of children in pornographic
performances and naterials, also nerits particular attention (see above).

Anendnents to the Qpinion Polls Act

270. The Act of 21 July 1991 (MB., 1 August 1991) introduces amendnents to the
Act of 18 July 1985 on the publication of opinion polls and conferral of the
title "opinion research institute" (MB., 13 August 1985).

271. The most inportant change concerns the repeal of article 5 of the Act,

whi ch rendered puni shabl e the act of divul ging and comrenting on the results of
opinion polls fromthe 30th civil day preceding the date of the elections. This
tenporary prohibition on publishing the results of opinion polls concerning the
probabl e behaviour of the el ectorate violated freedom of expression and freedom
of the press as guaranteed by the Bel gian Constitution, by article 19 of the
Covenant and by article 10 of the European Convention on Human Rights. The Act
now provides for the obligation to communicate a range of data concerning the
opi nion polls to the opinion polls comm ssion (which has still to be set up).
When the results of opinion polls are published in the nedia, they nust be
acconpani ed by various scientific data.

Article 20

272. The Committee is referred to the coments on article 19 of the Covenant
and to the information provided by Bel giumin paragraphs 9 to 16 of its report
on i nplenentation of the provisions of the International Convention on the
Elimnation of AIl Forns of Racial Discrimnation (CERD ¢/ 260/ Add. 2), subnitted
i n Decenber 1995.

Article 21

Regul ati on

273. In accordance with article 21 of the Covenant the basic general principle
regulating the right of Belgian citizens to neet and assenble is confirned in
article 26 of the coordinated Constitution of 17 February 1994.
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274. In non-mandatory order, the federal parliament, the King, the provincia
counci | and the conmmune council may regul ate the exercise of this right where it
may have an influence on public order. There is no direct general regulation of
the right of assenbly at federal |evel. Various pieces of |legislation are

i nvoked, and these nust be set in parallel and supplenented by reference to
case-law and doctri ne.

275. On the basis of the Constitution a distinction is traditionally drawn
between three types of neeting: private indoor neetings, public indoor neetings,
and out door meetings.

(a) Private indoor neetings

276. This type of neeting is entirely unrestricted and is indissociable from
anot her fundamental right, nanely, the inviolability of the hone (art. 15). Any
adnministrative policing in this context is unthinkable.

(b) Public indoor neetings

277. In this case the Constitution is clear. It provides that such neetings may
not be subject to any prior authorization. Adm nistrative policing neasures,
such as the obligation to provide notification of specific neetings, may be

envi saged. Should be need arise, the admnistrative authority may even prohibit
neetings of this type if there is any indication that they pose a risk to public
or der.

(c) CQutdoor neetings

278. For this third type of neeting the authority is free to take any neasure
it deens necessary for the naintenance of public security, public health and the
public peace. In practice, the commune regul ations often require prior

aut hori zation for the holding of denonstrations and "attroupenents" (gatherings)
of nmore than three, four or five people. An attroupenent is a gathering of
persons, in the open air or a place accessible to the public, acconpanied by
incidents the intention of which is not necessarily to disturb public order, but
which it is reasonable to suppose may pose such a threat. An attroupenent is
ternmed "hostile" when there is an actual intention to threaten public order. A
"denonstration" is the expression of a collective opinion in the open air, which
may possi bly but not necessarily be acconpanied by incidents or a threat to
public order. Thus, not all denonstrations are attroupenents.

Authorities and services entitled to intervene in the exercise of this right

(a) Authorities

The bourgnestre

279. As the local authority of first instance, the bourgnestre is responsible
for maintaining order and representing public order. Furthernore, in principle
he acts nerely as the enforcing authority. Neverthel ess, in exceptiona

ci rcunstances he may al so take action by means of regulations. H s power derives
fromthe Cormunes Act, and in particular its articles 133, 133 bis, 134, 172,
172 bis and 173.
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The Provincial Governor; the district comr ssioners

280. In the mmintenance of |aw and order the Governor and the district
conmi ssioners act as representatives of the central authority. Their powers in
this area are set out in articles 128, 129 and 133 of the Provi nces Act.

The Mnister of the Interior

281. In principle, the Mnister of the Interior has only a power to enforce by
execution. For the purposes of maintaining public order he may issue orders to
the Gendarnerie, give guidelines and orders to the Governor and the district
conmi ssioners, and nake reconmendations to the authorities of the comunes.

The King

282. Apart fromthe King' s obvious power of enforcenent by execution (as the
Governnent), there is reason to suppose, on the basis of an interpretation of
the Constitution, that he also has an independent regul atory power for the
pur poses of nmintaining order and peace.

(b) Police services

283. Article 22 of the Police Functions Act of 5 August 1992 (MB.,

22 Decenber 1992) regul ates the powers of the Gendarnerie and conmune police
over |arge gatherings, and particularly to disperse gatherings disturbing public
or der.

284. The explicit intention of the |egislature was not to confine the tasks of
the police to strict nmaintenance of order, but, through positive neasures, to
involve themin a process guaranteeing effective realization of the fundanenta
right to assenble, neet or denonstrate. Article 1 (2) of the above-nentioned Act
states that the police have a mission to contribute to the denocratic

devel opnent of society, ensure respect for, and contribute to the protection of,
i ndi vidual rights and freedomns.

285. In conclusion, it is inmportant to point out that in the absence of a
specific provision on the nodalities of the right of assenbly, reference nust be
made to the regul ati ons adopted at various levels on the direct basis of the
Constitution. It should however be noted that the |ocal authority is in fact the
authority closest to the events which may disturb public order, and that
consequently it will be able to estinate resources and the consequences at |oca
level rapidly and effectively. That is part of its raison d' étre and
responsibility. As for administrative policing, the supra-comunal authority
intervenes only exceptionally, and solely on the basis of its subsidiary
conpetence as set out in the Mnister of the Interior's circular of

10 Decenber 1987 concerning coordination in natters of naintenance of order

Court rulings

286. Broadly speaking it can be said that there are very few court rulings
relating directly to the right to assenble and denonstrate. This is chiefly
attributable to the fact that in practice, in spite of regulation that is
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sonetimes very strict, local authorities tend to take an understanding view in
nost cases. Thus, spontaneous and unforeseen denonstrations are tolerated,
provided there is no serious threat to public order

287. From anong the existing court decisions establishing all forms of
intervention by the authority, one can highlight a few general basic principles
it nust take into account when taking policing neasures:

Police regul ations nust always have as their aimmaterial public order
Moral public order is not an issue unless it can explicitly be shown that
it is degenerating into or liable to degenerate into nateria

di st ur bances;

The acts leading to the neasures nust be sufficiently serious.
Justification on the basis of nere possibility is not enough. The
authority must provide sufficiently detailed reasons why it thinks the
measures nust be taken

Wth regard to the measures as such, the principle of proportionality
requires that they be taken only within the linmtations on liberty
strictly necessary for the maintenance of public order

288. Some |egal doctrine questions whether, if the admnistrative authorities
responsi bl e for public order regul ate outdoor neetings and require prior

aut hori zation for them such a nmanner of proceeding is in conformty with
international treaties and, in particular, with the European Convention on Human
Rights and the Covenant. Wile the Constitution draws a distinction between
neetings on the basis of their character, the sane is not true of the
correspondi ng provisions of the international treaties. Those treaties sinply
refer to the requirenent of proportionality in any limtation of the right of
assenbly. A total prohibition on neeting would probably be inconpatible here,

for it inplies that neetings or denonstrations are permtted only with the

aut hori zation of the bourgnestre. A prohibition on assenbly would certainly al so
be invalid, as not all gatherings result in a danger to public order and
security. Furthernore, care nust always be taken to ensure that any prohibition
falls squarely within the limtations defining possible disturbances of public
order. To date, neither the Council of State nor the Court of Cassation has
conpared these provisions with those of the international treaties.

Article 22

289. The coordinated Constitution of 17 February 1994 confirms freedom of
associ ation (art. 27). The Constitution also proclainms new, so-called "second-
generation" freedons. These are the economc, social and cultural rights
referred to in article 23 of the Constitution. They include, anong others, the
right to information, the right of consultation and the right of collective
bar gai ni ng.
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Exanpl es of court decisions

290. During the period under review several decisions of the Council of State,
the Court of Cassation and especially the Court of Arbitration have resulted in
a nore precise definition of sone nodalities of freedom of association

291. Freedom of association, as guaranteed by the Constitution, does not exenpt
private organisns that wish to collaborate closely with a public-Iaw
establ i shment from bei ng subjected to operational and nmonitoring nodalities
justified by the particular nature of that relationship, including recourse to
public neans (C A, 11 February 1993, No. 10/93, MB., 9 March 1993).

292. The Court of Arbitration was called upon to hear an appeal concerning an
Act of 24 July 1992, inposing linitations on the freedom of association, freedom
to formtrade unions and right to strike of personnel on the Gendarnerie's
active list. It found that the provision of that Act prohibiting affiliation to
political parties or groups pursuing political ends, in the nane of the
neutrality and availability for duty of the Gendarnerie's operational units, is
mani festly disproportionate to the objective pursued, as such affiliation is not
such as to jeopardize that neutrality or availability for duty. On the other
hand, the provisions ained at guaranteeing a necessary m ni num of
representativity within the professional associations were deermed not to be

di sproportionate to the requirenents of the smoth running of the Gendarnerie
(C A, 15 July 1993, No. 62/93, MB., 5 August 1993).

293. The Order of Physicians and the Order of Pharmacists are public-Iaw
institutions created under the Act. Bringing together all nenbers of the

prof ession on a conpul sory basis, they can in no sense be regarded as

associ ations within the nmeaning of the Constitution (C A, 29 Septenber 1993,
No. 68/93, MB., 28 Cctober 1993).

294. The right to forman association, as guaranteed by the Constitution, does
not nean that the legislature is obliged to give citizens form ng associ ations
the neans with which to devel op a specific econonmic activity (C A

7 Decenber 1993, No. 84/93, MB., 28 Decenber 1993).

295. The right of public-service enployees to formtrade union organi zations
may be subjected to restrictions in the nane of the requirenents of the public
service, the extent of the limtation varying with the task of the public
admini strative body and the functions of the staff nenbers concerned (C. S.

No. 35,736, 30 Cctober 1990, Rechtskundi g Wekbl ad 1991-1992, 330).

296. According to the Council of State, exercise of the right to strike by
public officials cannot in itself justify disciplinary sanctions; sanctions are
justified only in case of abuse of the right to strike (C.S., 22 March 1995,

No. 52, 424).

297. Article 27 of the Constitution recognizes the right of association and
prohi bits the subjection of that right to preventive neasures. That provision
does not nean, however, that the |egislature would be prohibited fromregul ating
the exercise of that right. Thus, the provisions adopted by the legislature

i nposing on clinical biology |aboratories a general duty to nake public their
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participation in other |egal persons or conpanies with a viewto securing
greater transparency in the clinical biology sector do not violate freedom of
association (C A, 10 May 1994, No. 37/94, MB., 27 May 1994).

Right to strike

(a) Ceneral

298. The right to strike, or rather, freedomto strike, is inplicitly

recogni zed in Belgium inter alia, in the Act of 19 August 1948 on provision of
public services in tine of peace, which allows workers to be requisitioned for
"indi spensabl e tasks". That Act has the effect of Ilimting the right to strike
and the damage to the general interest it involves. Qher regulations include
provi si ons concerning strikes:

The Act of 5 Decenber 1968 on col |l ective | abour agreenents and j oint
conmittees, and in particular its article 38 (2), which confers on the
joint conmttees the tasks of prevention and conciliation in any dispute
bet ween enpl oyers and workers;

The col | ective | abour agreenments thensel ves, which provide for
conciliation procedures prior to the initiation of a strike or |ock-out;

The Royal Decree of 6 Novenber 1969 providing for the establishment of
conci liation bureaux.

299. Qher regulations attenpt to alleviate the harnful effects of the strike
on the strikers thenselves: strike days are deermed to be working days for

pur poses of granting social security benefits (unenploynent, sickness and
disability, famly allowances, occupational injury, retirenent pension), and
al so in connection with holidays and annual | eave.

300. Wen the collective dispute is not resolved through conciliation, one of
the parties brings the matter before the courts. In recent years recourse to the
courts, usually on the enployer's initiative, has becone increasingly frequent.
Enpl oyers incapacitated by unofficial strike action (e.g. a wildcat strike) see
this as a neans of obtaining an i mmediate solution so as to enable their firms
activity to continue. They make a unilateral application to the civil court of
first instance to halt what they consider to be flagrant irregularities on the
part of the workers or their representatives. The concept of "flagrant
irregularities" is based on interpretations nade in court rulings, which are
thus enpirical. In non-adversarial relief proceedings, the courts nake an order
prohi biting persons unspecified fromcommtting such acts, under pain of severe
default fines. In certain cases these orders are tantanount to a denial of the
right to strike

301. A first measure to put Belgiums machinery for conciliation of collective
di sputes back on track was the tabling of proposed |egislation (Doc. Senate,
1260-1, 1994-1995) to anmend the Judicial Code so as to limt the jurisdiction of
the judicial branch to matters strictly necessary for safeguarding the neans of
production, by reducing recourse to unilateral applications, linmting the effect
of an order to the parties to the case at issue, and ordering default fines only
where provided for by |aw. However, the Government does not intend to allow the
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matter to rest there, and envisages fuller legislation to resolve all the issues
still pending in connection with the right to strike (Federal Government
programme gui del i nes, 18 June 1995).

(b) The right to strike in the public services

302. Wth the exceptions of article 16 of the Act of 14 January 1975 regul ating
discipline in the arnmed forces, which prohibits mlitary personnel from
resorting to any formof strike action, and of article 24/11 of the Act of

27 Decenber 1973 on the status of personnel on the active list of the
operational units of the Gendarnerie, which also prohibits gendarnmes from
engaging in any formof strike, no legislation prohibits recourse to strike
action in the public services.

303. Thus, in accordance with article 6, paragraph 4, of the European Socia
Charter, menbers of staff of the public services enjoy the right to strike. As
announced i n paragraph 203 of the previous report (CCPR/ C/57/Add.3), Belgium has
now ratified the European Social Charter, which entered into force with respect
to it on 15 Novenber 1990, as well as, in 1991, International Labour

Organi zation Convention No. 151 concerning Protection of the Right to Organize
and Procedures for Determning Conditions of Enploynent in the Public Service.

304. Except for a small nunber of provisions that are applicable only to a
specified public service or a specified category of staff (e.g. the posta
service, civilian staff of the Gendarnerie), there is no | egal framework
governing the initiation and progress of a strike. Exercise of the right to
strike is thus not confined to trade unions, and no prior notification of a
strike is required. There are no statutory provisions organi zing basic m nimm
services in the event of a strike. In practice, in vital public services (such
as public hospitals) trade union organizations and the authorities cooperate to
ensure that a basic minimmservice is provided (for exanple, by providing the
sane reduced service nornmally provided at weekends or on public holidays). In
sone other public services, where continuity of the service is vital (e.g.
prisons, comune policing), the Gendarnerie safeguards public security in the
event of a strike.

305. Provisions exist allowing certain authorities to requisition persons

(whet her or not public-service officials) or property in order to neet vita
needs. These provisions do not specifically cover the case of strike action
Moreover, in a decision of 28 February 1990 (No. 34,252) the Council of State
deci ded that the Royal Decree of 27 July 1950 "determining vital needs to be mnet
in inplenentation of the Act of 19 August 1948 concerning provision of public
services in time of peace", on which nministerial orders requisitioning personne
fromcertain public services were based, |acked the |legal basis enabling it to
be applied to the public sector

306. Article 44 of the Royal Decree of 26 Septenber 1994 establishing the
general principles of the Gvil Service Admnistrative and Sal ary Regul ations
applicable to staff of the services of the Community and Regi onal governments
and of the colleges of the Joint Comunity Conmm ssion and the French Comunity
Conmmi ssion, and to the public-law legal entities dependent thereon, provides
that "participation by the official in a concerted work stoppage cannot entai
consequences for that official other than |oss of salary". Thus, the official's



CCPR/ C/ 94/ Add. 3
page 66

career is not danmaged (he retains seniority for admnistrative and sal ary
pur poses). The anount of salary withheld is proportional to the length of the
absence.

Trade uni on representation

307. As regards trade union representation on the National Labour Counci

(CNT), this respects the old criteria, recognizing trade union pluralism at

i nterprofessional and sectoral levels in the private and public sectors. In 1995
traditional representation of enployers on the CNT was extended to include non-
mar ket enterprises. "The nenbers representing the nost representative

organi zations of enployers in the non-market sector shall be involved as
"associate nenbers" in the work of the National Labour Council. At their

request, their positions nay be recorded in an annex to the opinions." (Royal
Decree of 7 April 1995; MB., 17 May 1995). The non-narket enterprises are
grouped into a pluralistic confederation bringing together the active
federations in a non-profit-making association, the CENM These enterprises
account for about 300,000 persons. Wrkers fromthese branches are represented
by the trade union organizations of the services: banks, commerce, socio-

cul tural activities and health. The purpose of extending enpl oyer representation
on the CNT is to benefit fromthe presence of a sector based on principles other
than those of the nmarket econony pure and sinple, without the profit notive that
drives firms, and with a conmtnent to social solidarity.

Protection of trade uni on del egates

308. The Act of 19 March 1991 establishing a special régime for dismssa

regul ates the special protection against dism ssal enjoyed by pernmanent and
alternate del egates representing workers on councils and committees, as well as
unel ected candi dates for election to those bodi es. The new Act brings

i nnovations to the 1948 and 1952 Acts in the follow ng areas:

Definition of the serious grounds referred to in the Contracts of
Enpl oynent Act, which nust now be the subject of prior recognition by the
| abour court;

The obligation to informthe protected worker and his organi zati on of the
acts of which he is accused,

A five-day prior negotiation procedure before the comrencenent of
proceedi ngs in the | abour courts, intended to avert dism ssals;

| mprovenent of court procedures;

Protection of the worker during the proceedi ngs (additional unenpl oynent
benefits, possible suspension of the contract of enploynent, etc.);

Adj ust ment of the procedure for dismssal on econom ¢ or technica
grounds: the joint committee with which the enterprise is associated nust
first unaninously accept the grounds for withdrawing protection. If the
joint conmmittee declines to do so, proceedings are initiated before the

| abour court.
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309. Protection of the worker is manifestly inproved and, w thout calling into
question freedomto dismss workers, the 1991 Act makes their dismssal nore
costly for the enployer. Although the new Act has given rise to a good deal of
criticismand a nunmber of problems, |largely of a procedural nature, it has

achi eved one of its essential ains, nanely, to increase recourse to negotiation
and reduce the volune of litigation.

Rate of trade union nmenbership

310. A Belgian research centre has calculated the rate of trade union
nmenber shi p anong Bel gi an workers up to 1991. According to the unofficial figures
contained in that study, published in 1993, the rate rose from42.85 per cent of
workers in all categories in 1947 to 76.61 per cent in 1991; with a spectacul ar

i ncrease anong nmanual workers (from 50.51 per cent in 1947 to 98.25 per cent in
1991); and from 23.59 per cent in 1947 to 35.59 per cent in 1991 in the case of
non- manual workers. In the public sector 55.81 per cent of enployees were
nmenbers of trade unions. These figures can be seen to be substantially higher

t han those published by the Organization for Econom ¢ Cooperation and

Devel opnent (OECD), which deducts a nunber of trade union nenbers not in

enpl oynent (unenpl oyed workers, persons receiving invalidity pensions,
pensioners, students) and applies an autonatic adjustnent to bring the reckoning
method into line with those used in other CECD menber countries.

Article 23
311. The coordinated text of the Constitution of 17 February 1994 refers to
marriage and famly life inits articles 21 (1) and 22 (1) (see comments on

articles 18 and 17 of the Covenant respectively).

Limtations on the right to nmarriage

312. The Court of Cassation and the Council of State - respectively the
country's highest judicial and adm nistrative courts - have defined the limts
of the right to marriage established by article 23.

313. The Court of Cassation (Cass. (ch. 1), 19 March 1992, Pasicrisie, 1992,

I, 659-660) ruled on the case of a fake nmarriage that had been annulled on those
grounds by a court of appeal. It considered that the annul nent of a narriage on

the grounds that it has been faked does not violate the right of the individuals
concerned to contract a valid marriage

314. The Council of State considered the problem of aliens who have been
ordered to leave the territory having resided illegally and who invoke the right
to marriage in order to obtain a suspension of that decision. Two types of case
arose in this connection. First there was the case of a foreign wonman ordered to
| eave the territory and narried to an alien authorized to reside in Bel gi um
where he was engaged in university studies. The Council of State (C S.,

2 April 1992, No. 39,154) decided that article 23 of the Covenant was intended
only to secure the protection of marriage and that an order to | eave the
territory does not affect that right with respect to a person already narried.
Secondly, a nunber of decisions found that an order to |leave the territory does
not conflict with the right to marry, either because it is distinct froma
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refusal by the civil registrar to performthe marriage cerenony, or because the
right to marry cannot constitute an obstacle to a neasure to renove an alien
residing unlawfully. Consequently, the applicant cannot invoke an infringenent
of the right to marry as the basis for an application for suspension of the
order to leave the territory (C. S, 15 April 1992, No. 39,218; C S

19 June 1992, No. 39, 756).

Equality of rights and responsibilities of spouses

315. As for appropriate steps to ensure equality of rights and responsibilities
of spouses as to marriage during the nmarriage, the Court of Arbitration
delivered a decision on the Act partially decrimnalizing abortion. That Act
makes no provision for involving the husband in the decision concerning
interruption of the pregnancy, nor for any obligation to obtain his opinion or
to informhimwhen such a decision is envisaged. The Court considered that even
a broad interpretation of article 23 of the Covenant does not nake it possible
to include therein procedural rights such as those that woul d derive fromthe
right of the husband to be consulted and woul d have a bearing on the right to
bring the natter before a court when the wife expresses the intention of
interrupting her pregnancy (C A, 19 Decenber 1991, No. 39/91, MB.,

24 January 1992).

Di ssolution of narriage

316. The Act of 30 June 1994 (M B., 21 July 1994) anmending article 931 of the
Judi cial Code and the provisions concerning divorce procedures conpletely recast
those procedures with a viewto sinplifying themand rendering them nore
conpassi onate. Wth regard to divorce on specified grounds, the main changes are
the abolition of the prelimnary phase (appearance at conciliation and
suspension of the authority to take proceedings); institution of proceedings by
di rect summons rather than by petition, as previously; acceptance of the

suppl enentary claimsystem (possibility of invoking new facts not nentioned in
the wit of summons, w thout having to submit a new petition); the pronouncenent
(and granting) of the divorce decree by the court; automatic recording of the
decree in the civil register; referral to the President of the court (for

i nteri mneasures) by neans of the sane summons as that containing the petition
for divorce; and the suppression of unnecessary publicity (in case of default)
and of suspension of judgenent.

317. Wth regard to divorce by mutual consent, the sinplified procedure is
reflected in the requirenent to take an inventory, which has been nade optional
in the pronouncenent (and authorization) of the divorce decree, which is
recorded in the civil register at the suit of the registrar; and in a
substantial reduction in the length of the procedure (to three nonths instead of
one year). Provisions have al so been adopted on the anendnent of prior
agreenents both during and after the proceedings, and on the control exercised
by the crown procurator and the judge over agreenents concerning nnors.

318. Proceedings for divorce on specified grounds fall exclusively within the
jurisdiction of the courts of first instance. In the context of this form of

di vorce the only court with jurisdiction is that of the district in which the
coupl e had their last matrinonial hone or in which the respondent has his or her
domcile (art. 628 of the Judicial Code). Proceedings are instituted by summons
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(art. 1254). If both spouses are present at the introductory hearing, and at the
request of at least one of them the judge will attenpt a reconciliation. Were
applicable, the judge ratifies the parties' agreenent on interimneasures (valid
in principle for the duration of the proceedi ngs) concerning their persons,

nmai nt enance and goods. If he deens it appropriate, he also ratifies any
agreenent there may be between the parties on interimneasures concerning their
children's persons, maintenance and goods. In the absence of a ratified
agreenment he refers the case to the first available hearing of interimrelief
proceedi ngs (art. 1258), at which the President of the court, or the judge
exercising those functions, will hinself establish such neasures. It is he who
is enpowered to order, at the request of the parties, interimneasures
concerning themor their children throughout the duration of the proceedi ngs
(art. 1280). If the acts invoked as grounds are established, the court
pronounces the divorce decree. Wien that decree is no | onger subject to
opposition, appeal or judicial review, a copy is sent to the conpetent civil
registrar to be entered in the civil register (art. 1275).

319. Spouses who wish to divorce by mutual consent nmust first settle their
respective rights and draw up agreenents in witing settling their place of
residence during the proceedings, the situation of the children and the
contribution to their maintenance, the anpbunt of any naintenance paynents and
arrangements for indexing or reviewi ng them(arts. 1287 and 1288 of the Judici al
Code). The petition is addressed by application to the court of first instance
chosen by the spouses (art. 1288 bis). They then appear together twi ce (or nore
often, if article 1290 or article 1293 is applied). The court pronounces the

di vorce decree if it considers that the parties have satisfied the conditions
and conplied with the formalities provided for by law (art. 1298). A copy of the
decree is sent to the civil registrar to be entered in the civil register
During the proceedings the judge nay del ete or anend provisions concerning
mnors that are contrary to their interests. He nay al so hear the children
concerned (arts. 1290 and 1293).

Protection of children in the event of dissolution of narriage

320. The Act of 30 June 1994 anendi ng the Judicial Code adds new provisions to
the Code, intended to secure the necessary protection for children, particularly
in the event of dissolution of narriage. The Act incorporates into article 931
of the Judicial Code the possibility for a mnor capable of due discernnment to
be heard by the judge or a person appointed by him without the parties being
present, in any proceedi ngs concerning him The child participates at his own
request or followi ng a decision by the judge.

Exerci se of parental authority

321. The Act of 13 April 1995 concerning the joint exercise of parental
authority introduced into Belgiumthe |egal principle of the joint exercise of
parental authority by each of the child' s parents. This means that, provided the
exerci se of parental authority is not regulated in accordance with other
procedures under the terns of an agreement concl uded between the father and

nmot her or by a judicial decision, the parents - whether or not they are married,
whet her or not they are separated - exercise the various prerogatives of

parental authority jointly; in other words, both together (or to the same
extent). Consequently both father and nother participate in the exercise of
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custody over the child and, if they are separated, share that custody. It is no
longer divided up into a right of custody and a right to visit (or, to use the
new termnol ogy, a "right to personal relations"). Each parent al so participates
in the exercise of the right to educate the child and, if they are separated,
shares in the inmportant educational decisions affecting the child. If, under the
ternms of an agreenent concluded between the parents or by a judicial decision
the exercise of parental authority is regulated differently, authority over the
child s person may be divided, so that one parent will have the right of custody
and the right to educate the child, while the other will continue to have a
right to personal relations and a right of supervision. The right to persona
relations can be withdrawn only for a very serious reason.

322. The same Act al so expressly grants the grandparents, or any third party
who can prove the existence of a special bond of affection with the child, the
right to maintain personal relations with the child.

323. Lastly, it should be pointed out that in this matter as in others, the
best interests of the child are a dom nant consideration in any decision or
measure taken concerning him

Article 24

324. The Committee is referred to the report and additional replies submtted
by Belgiumto the Conmittee on the Rights of the Child in 1994 and 1995
(CRC/ C/ 11/ Add. 4, 6 Septenber 1994; CRC/ C/ SR 222, 6 June 1995; CRC/ C/ SR 223

8 June 1995; CRC/ T/ SR 224, 9 June 1995; and CRC/ C/ 15/ Add. 38, 20 June 1995).

325. It should be nentioned that in the context of Belgiums ratification of

t he Hague Convention of 29 May 1993 on Protection of Children and Co-operation
in Respect of Intercountry Adoption, consideration is currently being given to
reformng the Bel gian |egislation on adoption with a viewto bringing it into
line with the provisions of that Convention. It is intended eventually to
conduct a conprehensive revision of the |egislation so as to guarantee the best
interests of the child, inter alia, by naking recourse to nediation through
approved bodi es conpul sory.

Article 25

Institutional reforns

326. Following the nost recent institutional reforns, the conposition of the
country's various |egislative assenblies and the procedures and conditions for
the el ection or appointment of their nenbers have been substantially anended. On
this point the Conmttee is referred to the core docunent

(HRI/ CORE/ 1/ Add. 1/ Rev. 1) .

Conpul sory voting

327. New article 62 of the Constitution (former article 48) retains the
provi si on whereby voting is conpul sory. The conment nade by the Bel gi an
Governnent in paragraph 238 of its previous report (CCPR/ C/57/Add. 3) continues
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to be relevant, particularly as the laws regulating elections to the |egislative
assenblies of the federated entities confirmthe obligation to vote. Anong such
provisions are article 26 bis of the Special Act of 8 August 1980 on
institutional reforns, inserted by article 15 of the Special Act of

16 July 1993, which provides for conpul sory voting in elections to the Walloon
Regi on Council and the Flem sh Community Council; article 4 of the Act of

6 July 1990 regul ating procedures for the election of the Council of the German-
speaki ng Community; article 21 of the Special Act of 12 January 1989 relating to
Brussel s institutions (MB., 14 January 1989; Err., MB., 16 March 1989); and
article 39 of the Act of 23 March 1989 on the el ection of the European
Parliament (MB., 25 March 1989).

Voting by secret ball ot

328. The constitutional and statutory provisions providing for conpul sory
voting (see above) also provide for votes to be cast by secret ballot. Wth the
adoption of the Act of 19 July 1993 conpleting the federal structure of the
State and anending the Act of 23 March 1989 on the el ection of the European
Parlianent (see above), a question arises as to limtations on voting by secret
ballot: the 1993 Act introduces the possibility for voters actually resident in
Fourons and Comi nes-Warneton to vote in another electoral district in order to
exercise their right to vote with respect to the electoral lists for another

el ectoral college (see above). The question first arose in 1988 when the Act of
9 August 1988 (M B., 13 August 1988), known as the "Community Pacification Act"
introduced the sanme possibility into article 89 bis of the El ectoral Code for

el ections to the Chanber of Representatives and the Senate. In the Opinion
delivered by the |egislative section of the Council of State before the adoption
of the Act, some nmenbers of the Council of State expressed the view that the
principle of voting by secret ballot was violated (Doc. Parl., Senate, Specia
Session 1988, No. 371/1, p. 69). The CGovernnent, when putting the text to the
vot e unchanged, replied that secrecy of voting was preserved because the act of
attendi ng another polling station "provides no information as to the politica
preferences of the person concerned" (Pasinom e, 1988, p. 890). A narrow
interpretation was thus applied to the concept of "voting by secret ballot".

Foreign nationals' right to vote and stand as candi dates

329. At present article 8 of the Constitution continues to restrict exercise of
the main political rights, nanely, the right to vote and to stand as a

candi date, to persons hol ding Bel gian nationality. However, the adoption of the
Treaty on European Union, and in particular its article 8b, obliges the Belgian
State to anend its legislation. Article 8b provides that foreign residents who
are nationals of a Menmber State of the European Union shall have the right to
vote and to stand as candi dates in European Parlianent el ections and municipa
el ections, under the same conditions as nationals. The Council of State and the
Governnent have stressed the need to anend the Constitution in order to conply
with the requirements of the Maastricht Treaty. Consequently, the key issue in
anendi ng the constitution is the precise wording of the newtext. If it
restricts access to the rights to vote and stand as a candidate solely to
European nationals, it will be technically difficult, in the nediumterm to
extend those rights to non-European aliens. If, on the other hand, the new
constitutional provision includes an open-ended formul ation, allow ng eventua
access to those rights by categories of alien other than Europeans, then there
will no |onger be any constitutional bar to so doing, as and when the extension
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cones to command a political majority. Be that as it may, as in elections to the
Eur opean Parlianent, European Union nationals will be able to take part in the
next commune el ections, which are to be held in the year 2000.

Public grants to political parties

330. The Act of 10 April 1995 adds an article 15 bis to the Act of 4 July 1989
concerning the limtation and control of electoral expenditure incurred for
elections to the federal Chanmbers and the financing and transparency of accounts
of the political parties (MB., 15 April 1995). This article creates a new
condition for the granting of the public allocations to the political parties,
establ i shed by the 1989 Act. These allocations will be granted only on condition
that the parties concerned have inserted certain provisions in their statutes
and programmes by 31 Decenber 1995 at the latest. The text in question is one
whereby the party "undertakes to respect, in the political action it intends to
pursue, at least those rights and freedons guaranteed by the Convention for the
Protection of Human Rights and Fundanental Freedons of 4 Novenmber 1950 [...] and
by the Protocols to that Convention in force in Belgium and to ensure respect
for those rights and freedons by its various constituent parts and by its

el ected representatives".

331. Before the adoption of the Act of 4 July 1989, Belgiums |egislation

envi saged neither the limtation of expenditure nor any control of the politica
parties, no statutory definition of which had been established. Private
financing consisted partly of donations and bequests, both fromindividuals and
fromenterprises. These donations were not subject to any statutory limtation
and were exenpt fromtaxation, within the limts of the tax |egislation. The Act
of 18 June 1993 anended the Act of 4 July 1989, reserving the right to nake
donations to political parties solely to individuals, and excludi ng conpani es or
associ ations. The Act also abolished the tax-deductible status of donations.

El ectroni c voting

332. The Act of 11 April 1994 (MB., 20 April 1994; Err., MB., 30 April 1994)
organi zi ng automated voting enables el ections to be organi zed el ectronically,
regardl ess of the type of election being organized. Apart fromthe
transformati on of the nmanual procedure into a conputerized one, this Act has no
effect on the actual voting process. In particular, it allow voters, as in a
manual vote, to cast a vote or deposit a blank or void ballot paper. The Act was
inplemented, inter alia, by the Royal Decree of 18 April 1994 designating

el ectoral districts for purposes of an automated voting system (M B.,

23 April 1994) and by the nministerial order of 26 August 1994 determning, in
the districts and conmunes using an automated voting system the order in which
the votes are cast in the event of sinultaneous elections (MB.,

31 August 1994).

Access to public service

(a) Access to established posts in public service

1. Oficials of the Communities and Regi ons

333. The Royal Decree of 26 Septenber 1994 (MB., 1 Cctober 1994) establishing
the general principles of the Gvil Service Adnministrative and Sal ary

Regul ations applicable to staff of the services of the Community and Regi ona
governnents and of the colleges of the Joint Comunity Conm ssion and the French
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Community Commission, and to the public-law | egal entities dependent thereon
obliges the Communities and Regions to bring the regul ations applicable to their
officials intoline with article 48 of the Treaty of Rone of 25 March 1957,

whi ch lays down the principle of freedomof novenent for workers, and with the
criteria established in that regard by the Court of Justice of the European
Conmuni ti es.

2. Federal State officials

334. Established posts are opened up to citizens of the European Union by
article 16 of the Royal Decree of 2 Cctober 1937 setting forth the Cvil Service
Regul ations, as anended by the Royal Decree of 26 Septenber 1994 reform ng
various Cvil Service Regulations. As regards the scientific and non-scientific
staff of federal State establishnents, established posts are opened up to

Eur opean Union citizens by article 7 of the Royal Decree of 21 April 1965
setting forth the regulations applicable to scientific staff of scientific
establ i shnments of the State, as anended by a Royal Decree of 30 May 1994, and by
article 6 of the Royal Decree of 16 June 1970 setting forth the regul ations
applicable to auxiliary research staff and managenment staff of scientific
establishnments of the State, as anended by a decree of 30 May 1994.

335. The result of these measures is that the federal Gvil Service is now open
to citizens of the European Union subject to the sanme conditions as those

i nposed on Bel gi ans. However, article 48 (4) nakes an exception in the case of
posts typical of the specific activities of the public adm nistration in so far
as it is vested with the exercise of public authority and with responsibility
for safeguarding the general interests of the State and of the other public
authorities. In viewof the inprecise nature of this notion, which readily |ends
itself to broad interpretation by administrative bodies, the Mnister for the
Federal Givil Service issued an interpretative circular specifically addressed
to the federal public services on 24 February 1995, which neverthel ess | eaves it
to each department to deci de whether the exercise of the duties attaching to a
vacant post involves participation, direct or indirect, in the exercise of
public authority, and, on a case-by-case basis, whether the post to be filled is
or is not accessible to a citizen of the European Union

336. In its decision of 11 January 1995 (No. 51,104, Chr. DS, 1995, 172) the
Counci| of State found that the defernent of a prize-wi nning French candidate's
taking up her duties as an editor until such tine as she had acquired Bel gi an
nationality was unlawful, on the grounds that the administrative authority in
charge of recruitnment (SPR) had not distinguished, "anong the posts nentioned in
the list of options submitted to the person concerned, between those that were
to be regarded as relating to the exercise of public authority and those that
coul d not be so regarded".

337. In this connection it should be recalled that the European Conm ssion
considers that activities specific to the public admnistration, such as the
arny, the police, the magistracy, tax admnistration and di pl omacy, may be
reserved for nationals; but that, conversely, foreigners who are nationals of
t he European Conmmunity should be able to have access to bodies responsible for
managi ng a commercial service (public transport, electricity or gas
distribution, air or sea transport conpanies, posts and tel econmuni cati ons,
radio and tel evision broadcasting bodies), operational public health services,
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public-service education, and civil research in public institutions

(Communi cation 88/ C7203, O ficial Journal of the European Communities No. Cr2/2,
18 March 1988, pp. 2-4). Against that background a recent judgnent of the Court
of Justice found that Geece had failed to conply with the principle of non-
discrimnation in nmatters of free novement of teaching staff by maintaining
stricter terns of recruitment for foreign teachers (CIEC, 1 June 1995
Communities v. Greece, C 123/94).

338. Furthernore, the second sentence of article 10, paragraph 2, of the
Constitution, nanely, "They [Belgian citizens] alone are adm ssible to civil and
mlitary offices, with such exceptions as nay be established by Iaw to cover
particul ar cases", has been submitted for revision, with a viewto bringing this
provi sion of our fundamental instrument into line with the case-law of the Court
of Justice in Luxenbourg (see the announcenent on the review of the Constitution
published in the Moniteur belge on 12 April 1995).

(b) Access to contractual posts in public service

339. As regards contractual posts in the federal Civil Service, a Royal Decree
of 13 April 1995 (MB., 29 April 1995) anended the Royal Decree of

18 Novenber 1991 establishing the conditions for engagenent by contract of

enpl oynent in certain public services. In future, only those functions involving
participation, direct or indirect, in the exercise of public authority and those
i ntended to safeguard the general interests of the State nay be perforned
contractual |y exclusively by Bel gians. The follow ng public services are
directly concerned: the State admi nistrative bodi es and other services of the

M nistries; and public-interest bodies dependent on the central authority whose
staff are subject to the Royal Decree of 8 January 1973 setting forth the

regul ations applicable to staff of certain of those bodies.

340. As regards contractual public service posts at Community and Regi ona
levels, an Order of the Flenm sh governnent organizing the Mnistry of the

Fl emi sh Community and its staff regul ations, dated 24 Novenber 1993, opened up
contractual posts to non-European Union citizens, subject to the usua
restrictions with regard to participation in direct or indirect exercise of
public authority.

341. As regards contractual posts in the services of the conmmunes, by anal ogy
wi th the new provisions concerning access by European Union nationals to
establ i shed public-service posts, it would appear that the same principles must
apply to posts at commune |level. Thus, in the services of the comrunes, it is
l'i kewise for the recruiting authority to deterni ne whether the posts to be
filled may or may not be reserved for nationals on the basis of the criteria
established in that regard by the Court of Justice of the European Communities.
The M nister-President of the government of the Brussels-Capital Region, in his
capacity as supervisory authority for the communes of the Brussels area, has

al ready had occasion to draw the case-law of the Luxenbourg Court of Justice to
the attention of one Brussels comrune.

(c) Equal opportunities

342. There is no discrimnation on grounds of sex at the |evel of access to
posts in the federal administration. An Economic Reorientation Act of
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4 August 1978 established the principle of equal treatnment of nmen and wonen in
matters of access to enploynent, training and pronotion. Article 119 of that Act
all ows nmeasures to be taken to correct de facto inequalities that may affect
wonren' s opportunities in these various fields. Such de facto inequalities nay be
elimnated by a policy of positive action, the purpose of which is to enable
woren to overcone the social or other handi caps hindering their professiona
prospects.

343. As already stated in the present report (see para. 40 above, concerning
article 3 of the Covenant), a Royal Decree of 27 February 1990 inplenenting the
above-nentioned Act of 4 August 1978 provides for positive action to be taken in
the public sector by neans of equal opportunity plans. It should be noted that
the scope ratione loci of that Royal Decree extends beyond the federa

admi ni stration, being applicable to all services of the State (including those
assisting the judiciary), to the services of the governments of the Comrunities
and Regions, to all public-interest bodies subject to the authority, the
nmonitoring or the supervision of the State, to the provinces, the communes, and
public institutions subordinate to the comunes.

(d) Court decisions

344. Wen considering the court decisions of recent years, several criteria
determning conditions for equality of access to public service may be
identified:

The need to design a |awful and equitable organic framework. Thus, the
courts found: (i) that the State is obliged to adapt its organic franework
wWith a viewto respecting linguistic parity (Brussels, 28 Novenber 1994,
Revue de jurisprudence de Liége, Mons et Bruxelles (JLMB), p. 1,108);

(ii) that the engagenment of contractual staff nust remain the exception
and that it is especially appropriate in the case of tenporary posts (Mns
| abour court, 20 January 1992, JLMB, p. 1,121); (iii) that abuse of the
purpose of this formof engagenent by a public body is unlawful (Brussels,
28 Novenber 1994, JLMB, p. 1,108); (iv) that systems of reserved quotas -
the effect of which is to prohibit the administration from awarding the
top gradi ng when the nunber of other officials deserving it reaches the
quota set - are discrimnatory (C. S., 31 May 1994, Nos. 47,689 and 47, 691
MB., 20 July 1994). In this context the Court of Arbitration declared
that article 20 of the Act of 16 July 1973 (MB., 16 Cctober 1973),
guaranteei ng the protection of ideol ogical and phil osophical tendencies,
was unconstitutional in that it prescribes the need for a bal anced

di vi si on between those tendenci es when recruiting and pronoting such
officials. The Court of Arbitration considered that that provision |eads
to an inequality of treatnment calling into question principles relating to
privacy and freedom of expression, as officials may find thensel ves pl aced
at a disadvantage, in spite of their merits, because of their ideologica
or philosophical beliefs or through availing thenselves of their right not
to state their views publicly (C A, 15 July 1993, No. 65/93. Arréts de la
Cour d' Arbitrage, p. 715);

The need for an objective prior evaluation of candidates, conducted in
accordance with a lawful procedure inplying proper deliberation, the
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i nformation concerning which is conmunicated to the candidates (C S.,
No. 46,835, 31 March 1994, Arresten van de Raad van Staat, 1994, C S.
No. 50,972, 23 Decenber 1994, TBP, 1995, p. 52);

As for the | awful ness of the procedure, the courts found: that the
executive cannot rest content with follow ng the advice of the board of
managers, Wwithout considering, in the case of each post, whether there is
not a case for nmaking an exception to the opinion of the nanagenent
committee (C. S., 5 June 1990, No. 35,046, Rechtkunsdi g Wekbl ad, 1990-91
p. 1,125); that the authority vested with the power of appointnent is
obliged to carry out a proper conparison of candidates' qualifications and
merits (C.S., 27 July 1990, Arr.Rv.St., sp, C. S, 24 Novenber 1992,

No. 41,133, Arr.Rv.St. 1992 and C. S., 23 Septenber 1993, No. 40, 474,
Admi ni stration publique, 1992, 177, C S., 20 March 1992, Arr.R v. St

1992); that the fact that a single individual neets the special conditions
for the appointment is not in itself enough to make those conditions
discrimnatory (C. S., 25 January 1991, No. 36,303, TBP, 1992, p. 346);
that the principle of equal access to public service is not violated when
procedures initiated sinmultaneously do not termnate at the same tine
(C.S., 18 Cctober 1990, No. 35,693, Arr.R v.St. 1990, sp); that the
exam ni ng board cannot base itself solely on nethods of assessnent which
are not - or not entirely - self-sufficient (C.S., 22 June 1993,

No. 43,418, Arr.Rv.St. 1993); that the Council of State nmay invalidate
part of the examination if the questions are not bona fide exam nation
questions or if they are intended solely to baffle the candidate (C S.,
No. 39,350, 11 May 1992, Adnministration publique, 1992, p. 118); that
while it is not necessarily unlawful to take a candidate's politica

| eanings into account, albeit exceptionally (C S., 10 Novenber 1992,

No. 40,987, Arr.R v.St. 1992), the constitutional principle of equality
has been violated when it is proven that an appointnent to the public
service has been made on the basis of recomrendati ons of a politica
nature (C S., No. 43,310, 15 June 1993, Arr.R v.St. 1993);

As for the comrunication of results to candi dates, the courts found that
notification of a candidate's failure to pass the psycho-technical test as
grounds for failing the exami nation was lawful (C S., 12 July 1993,

No. 43,782, Recueil des arréts du Conseil d'Etat, 1993); and that the
reservations expressed at the tinme the candi date passed the exami nation
cannot be invoked by the authorities without limtation of tine; for "to
deci de otherw se woul d be tantanmpunt to accepting that there is no
[imtation on the tine within which an adm nistrative act may be

w thdrawn" (C. S., 21 June 1993, No. 43,406, Arr.Rv.St. 1993).

Article 26

345. The Conmittee is referred to the comments on article 2 of the Covenant
(paragraphs 2 to 26 of this report).

Article 27

346. Like other national or international |egal orders, the Belgian | ega
system protects certain mnorities through two categories of rights and
freedons: first, human rights and fundanental freedons are enjoyed by all
Wi t hout any form of discrimination; secondly, institutional provisions are
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i ntended to ensure that persons belonging to mnorities - in that capacity, and
not as conponent individuals thereof - receive the special protection that is
the corollary of real and effective equality.

347. The preferential treatnent accorded to certain mnorities under Belgian
law is ensured by neans of nechani sns nost of which are already | ong-established
and whi ch have been introduced in pace with the gradual federalization of the
country, to secure them against the risks of abuse resulting fromthe new
structures and institutions. The institutional reforms inplemented in 1993
essentially confine themsel ves to strengthening existing mechani sms while

i ntroduci ng a few sporadic innovations. Broadly speaking, they consist of a
nunber of neasures to protect French-speakers at federal |evel; a nunber of
nmeasures to protect ideological and phil osophical mnorities in general; and
lastly, a nunber of neasures to protect linguistic mnorities in specific parts
of the territory.

348. The follow ng paragraphs provide a few exanpl es.

Linguistic mnorities

349. Article 143, paragraph 1, of the Constitution affirms the principle of
federal loyalty. The duty of federal loyalty can be seen as a nechanismto
protect minorities, not only as between federated entities within the federa
State, but also within each federated entity, which must "take account, in its
actions, of the interests of the other authorities".

350. The partition of the Province of Brabant is acconpanied by new rul es
protecting French-speaking mnorities living in the six admnistratively
protected comunes (communes & facilités) of the new Province of Flem sh
Brabant, and of the Flem sh minorities in Brussels. The main innovations are the
institution of a Deputy Governor to assist the Governor of the Province of

Fl emi sh Brabant, and a broadening of the jurisdiction of the Standing Committee
on Language Mnitoring, together with a strengthening of its powers.

| deol ogi cal and phil osophical mnorities

351. Mechanisms to protect ideological and philosophical mnorities have been
set up in inplenentation of articles 11 and 131 (former articles 6 bis and
59 bis, paragraph 7) of the Constitution. These consist of:

The conclusion of a cultural pact (Act of 16 July 1973). This pact,

concl uded between the various political groupings, ains at guaranteeing a
bal anced representati on of the various cultural tendencies (C A,

20 January 1994, No. 7/94);

The "alarmbell procedure": if a text being debated in a Conmmunity Counci
contains a provision that is discrimnatory on ideol ogical grounds, this
procedure nay be triggered on the initiative of at |east one quarter of
the councillors. The text is then subnitted at federal |evel, where the
bal ance of powers should enable a solution to be found (C A, No. 86/93).

352. Belgiums institutional structure is based on equilibriumand peacefu
coexi stence between the different communities. In a decision of 22 Decenber 1994
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(C.A, No. 90/94, 22 Decenber 1994, MB., 12 January 1995), the Court of
Arbitration, in accordance with its practice concerning fundamental rights in
general, showed sensitivity towards that principle. The first contested

provi sion concerned the conposition of the French Community Council, which
albeit indirectly, deprives the French-speaking inhabitants of the Dutch-
speaking administrative district of Hal-Vilvorde, anmong others, of the
possibility of being represented on the French Community Council, a |egislative
assenbly that is "the reflection of their identity and of their views". The
Court considered, in a succinct but proper appraisal, that this situation does
not deprive themof the right to have a cultural life of their own in comon
with the other menbers of the group. Article 27 of the Covenant to some extent
enconpasses the right to participate in decisions of concernto the mnority at
national and regional levels, but evidently does not inply any right to
participate in elections to a legislative assenbly that has no conpetence with
regard to the minority and that therefore cannot take decisions of direct
concern to that mnority.

353. Secondly, the French-speaki ng appel |l ants contested the obligation to take
an oath in Dutch when elected to the Flem sh Council. The right to use their own
| anguage, even in public, is undoubtedly protected by article 27, but here the
Court disnmissed themon the basis of the criterion of proportionality: the
contested provision was found not to constitute a manifestly unreasonabl e
restriction of the right guaranteed.

354. It goes without saying that "rights of mnorities", |ike "fundanmenta

i ndi vidual rights", are not absolute. They are al so subject to justified
restrictions and are linmted by other rights and by the rights of others. Thus,
prescriptions in the general interest and those of safety, such as the
obligation to wear a hel met, sonetinmes prevail over the religious rule that
requires the wearing of a turban. In the case at issue, the argunent that
prevailed in the Court of Arbitration's decision concerning article 27 of the
Covenant, was that an oath is of as much concern to the recipients as to those
who swear it.

355. In conparing the contested provisions with article 27 of the Covenant, the
Court inplicitly took the direct applicability of the latter as its starting
poi nt and recognized in other terns that persons belonging to an ethnic,
religious or linguistic mnority may in fact invoke the right, in common with
the other nmenbers of the group, to have their own cultural life, to practise and
profess their own religion or to use their own |anguage. The issue of its
applicability to foreigners has not yet been raised, but woul d appear to be

subj ect to the same principle.



