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Appendix
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(@

Separ ate opinion of Committee members Mr. Fabian Salviali,
Mr. Yuval Shany and Mr. Victor Rodriguez Rescia
(concurring)

1. We concur with the decision of the Human Rights Committee in the case of
Olechkevitch v. Belarus (communication No. 1785/2008) concerning the violation of article
19 of the Covenant by the imposition on the author of the penalty prescribed in article 8 of
the Public Events Act in the Republic of Belarus. The latter stipulates that no one has the
right to announce in the mass media the date, place and time of a public event, or to prepare
and distribute leaflets, posters and other materials for this purpose, before permission to
hold the event has been granted.

2. However, for the reasons set out below, we consider that the Committee should
have concluded that in the case at hand the State party has also committed a violation of
article 2, paragraph 2, of the International Covenant on Civil and Political Rights;
moreover, given the facts as established, the Committee should have considered the
violation of article 19 in the light of article 21 of the Covenant.

3. The Committee has incomprehensibly restricted its own competence to determine
violations of the Covenant in the absence of a specific legal clam. The Committee must
carefully assess the evidence submitted by the parties; if the facts before the Committee
reveal aviolation of the Covenant, the Committee can and should — in accordance with the
principle of iura novit curiae — examine the legal framework of the case. The legal basis
for this position and explanation of why this does not mean that States will be left without a
defence have already been provided in separate opinions whose basic thrust we endorse.*

Violation of article 2, paragraph 2, of the Covenant

4, The internationa responsibility of the State may be engaged by the action of the
legislative branch or any other branch of government that has legislative power under the
country’s legal system. The failure to fulfil the obligation laid down in article 2, paragraph
2, of the Covenant engages such responsibility by virtue of an act (adopting incompatible
legislation) or omission (not bringing national legislation into line with the provisions of
the Covenant following its ratification).?

5. The State of Belarus ratified the Covenant on 12 November 1973, and, on 20
December 1997, adopted the Public Events Act, which sets out the penalties under the Code
of Administrative Offences. Article 8 of the Act, which prohibits the production and
dissemination of information on public events before permission to hold such events has
been granted, undermines the right to impart information, as provided for in article 19 of
the Covenant. In fact, article 8 of the Public Events Act facilitates the violation of article 19
by the State authorities by allowing them to impose broad restrictions on freedom of
expression. It is therefore incompatible with the Covenant and violates the obligation to
give effect to the rights recognized therein, as set forth in article 2, paragraph 2, read in
conjunction with article 19.

See communication No. 1406/2005, Weerawansa v. Si Lanka, partially dissenting opinion of Mr.
Fabian Salvioli.

See communication No. 1838/2008, Tulzhenkova v. Belarus, individua opinion of Mr. Fabidn
Salvioli, paras. 5-8.
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6. Mr. Olechkevitch sets out clearly his complaint about the application of the
legislation to him in paragraphs 2.1 and 3 of the present communication. Moreover, the
Committee takes note of the author’s statement that “the provisions of the State party’s
Public Events Act that restrict the right to impart information cannot be considered to
conform to the State party’s obligations under the Covenant” (Committee’s Views, para
2.5).

7. The author could not have been clearer in his allegation, which the State had every
opportunity to contest and refute in its reply and additional observations submitted to the
Committee. We therefore consider that the Human Rights Committee should have indicated
that the State party violated article 2, paragraph 2, of the Covenant, read in conjunction
with article 19, in addition to, quite rightly, finding a separate violation of article 19.

(b)  Violation of article 19 read in conjunction with article 21

8. Another factor to be taken into account is the general context in which the events
took place: the leaflets had a purpose that the Committee cannot disregard in its analysis —
to invite people to a public meeting. The basic objective of the restriction under article 8 of
the 1997 Act, as applied to the author, was to prevent the meeting from being held. As a
result, the author’s enjoyment of the right of peaceful assembly, as guaranteed under article
21 of the Covenant, was violated. When a State party attempts to justify restrictions on
freedom of expression, the burden of proof must be particularly high, so as to ensure that
the restriction does not curb the enjoyment of one or more of the rights enshrined in the
Covenant. This condition has not been met in the present case.

9. The right of peaceful assembly is guaranteed by article 21 of the International
Covenant on Civil and Political Rights. The facts before the Committee reveal that
prohibiting the distribution of leaflets in the present case gave rise to aviolation of the right
to freedom of expression (art. 19) and also of article 19 read in conjunction with article 21,
since the right of peaceful assembly was aso violated.

(c) Decision on the meritsof the Olechkevitch case

10. Consequently, in our opinion, paragraph 9 of the Committee's Views should have
read as follows:

In light of the above, the Human Rights Committee, acting under article 5,
paragraph 4, of the Optional Protocol to the International Covenant on Civil and
Political Rights, is of the view that the facts before it disclose a violation of the
author’s rights under article 19 (para. 2), article 19 read in conjunction with article
21, and article 2 (para. 2) read in conjunction with article 19 of the International
Covenant on Civil and Political Rights.

(d) Reparation in the Olechkevitch case; consolidation of progressin the Committee's
jurisprudence

11. Paragraph 10 of the Committee’s Views in the Olechkevitch case seeks not only to
provide a general remedy for the author, but also specifies how to guarantee non-repetition,
by indicating that the State party should review its legislation, particularly the Public
Events Act, and its implementation, to ensure that it is compatible with article 19 of the
Covenant. In cases like the present one, therefore, the Views consolidate the progress made
by the Committee in the area of reparations since the adoption of the Views in the case of
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Schumilin v. Belarus,®> which modified the position taken by the Committee in the
Tulzhenkova case.*

[Done in Spanish. Subsequently to be issued aso in Arabic, Chinese, English, French and
Russian as part of the Committee’ s annual report to the General Assembly.]

Communication No. 1784/2008, Schumilin v. Belarus, para. 11.

4 Communication No. 1838/2008, Tul zhenkova v. Belarus.
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