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FULFI LMENT OF OBLI GATI ONS UNDER THE | NTERNATI ONAL
COVENANT ON CIVIL AND POLI TI CAL RI GATS

Article 1
Par agraph 1
1. Exercise of the right of peoples to self-determ nation.

The 1991 Constitution recognizes the right of peoples to self-determnation
as one of the foundations of Colonbia' s international relations, in article 9:

“Article 9. The foreign relations of the State are based on nationa
soverei gnty, on respect for the self-determ nation of peoples and on the
recognition of the principles of international |aw accepted by

Col onbi a.”

2. The recognition of this principle of law and international relations in
a provision of the Constitution neans that the Governnent of Col onbia assunes
political and |l egal obligations at the international |evel to support peoples
who have not been able to exercise their right to self-determ nation, in
accordance with the Charter of the United Nations, and has in fact done so.

3. In Col onbia, sovereignty lies with the people. The 1991 Constitution
furthernore strengthened the right of the Col onbi an people to

sel f-determ nati on by recogni zing that sovereignty resides in the people and
that public power emanates fromthe people.

“Article 3. Sovereignty resides exclusively in the people, from whom
public power emanates. The people shall exercise it directly or through
their representatives under the terns established by the Constitution.”

4, Pursuant to the above article, the 1991 Constitution sets forth, in
article 103, the constitutional nechanisns providing the Col onbi an people with
the nmeans for denocratic participation in public affairs and guaranteeing
their access to the various forms of participation

“Article 103. The nmeans for the people to participate in the exercise
of their sovereignty are: the vote, the plebiscite, the referendum
consul tation of the people, the open council neeting, the legislative
initiative and the renoval of officials.

The | aw shall regulate these matters

The State shall contribute to the organization, pronotion and training
of professional, civic, trade union, community, youth and charitable or
publ i c- pur pose non-governnental associations, w thout detrinment to their
aut onony, so that they may constitute denocratic nmechani sns for
representation in the various bodies established for the purpose of
participation in, consultation on, and control and supervision of the
conduct of public affairs.”
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5. Various | aws have been enacted under the Constitution to give effect to
article 103, including:

Act No. 130 of 1994 or Basic Statute of Political Parties and Mwvenents
(annex 17). Under this enactnent, all Col onrbi ans have the right to form
political parties or novenents, and the political parties and novenents
are recogni zed as having |l egal personality, can put forward candi dates
for any elective office, can finance their political canpaigns with
State funds or private funds up to certain quantitative limts, can give
publicity to their ideas and proposals and are required to account for
their econom ¢ managenent;

Act No. 131 of 1994, which regulates voting for political progranmes and
permts the exercise of the right of renoval of public officials elected
by the people (annex 18);

Act No. 134 of 1994 on nechanisnms for citizen participation (annex 19),
whi ch regul ates the legislative and normative initiatives of the people,
the referendum consultation of the people at the national

departnental, district, nunicipal and | ocal |evels, the renoval of
public officials elected by the people, the plebiscite and the open
counci |l meeting

6. The creation of foruns for participation in adm nistrative managenment at
the national and local levels is provided for in various |laws, such as

Envi ronnment Act No. 99 of 1993; Devel opnment Pl an Organi zati on Act No. 152 of
1994; National Health and Social Security System Act No. 100 of 1993;
Educati on System Reform Act No. 115 of 1994; Afro-Col onbi an Comuniti es
(Rights, Participation and Devel opnent) Act No. 70 of 1993; and Decrees

Nos. 36 of 1992 and 1809 of 1993 on National 1ndigenous Policy.

7. The National Econonic and Social Policy Council (CONPES) approved the
foll owi ng programes to be undertaken or strengthened with the participation
of civil society (CONPES docunment No. 2779, May 1995):

(a) Publicity for the nmechanisnms of political participation contained
in Act No. 13 of 1990 and ot her nechani sns, through the Citizen Participation
Fund (Mnistry of the Interior, Ofice of the Presidential Adviser for
Institutional Devel opnent, National Registry Ofice);

(b) Est abl i shnent of the Inter-Agency Conmittee for Participation
(CIP) under the Mnistry of the Interior;

(c) Est abl i shnent of the “PARTICI PAR" database on the [egal framework
for participation; wide publicity for the relevant instruments (Ofice of the
Presi dential Adviser for Institutional Developnent, Mnistry of the Interior);

(d) Pronmoti on by each ministry of forums for participation, to be
coordi nated by the Inter-Agency Committee for Participation (ClP);

(e) Programmes to devel op the capacities for participation of citizens
and of civil organizations and their |leaders (Mnistry of the Interior, Socia
Solidarity Network, Citizen Participation Fund);
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(f) | mpl ement ati on of the “Done Deal” Programre with the aim of
pronoting respect for citizens' rights by public officials and their discharge
of the nmandates given to themin the participatory process (Ofice of the
Presidential Adviser for Institutional Devel opnent);

(9) Preparation, in consultation with civil organizations, of the
statutory framework for their participation, in accordance with articles 2,
39, 5, 103, 270 and 355 of the Constitution (Mnistry of the Interior, Ofices
of the Presidential Adviser for Social Policy and of the Presidential Adviser
for Institutional Devel opnent);

(h) Pronmotion of citizens' watch commttees and their coordination
with the public supervisory bodies (Mnistry of the Interior);

(i) Definition of methodol ogies for assessing citizens' participation
and the governability and | egal foundation of the Col onbian political system
hol di ng of annual sem nars to evaluate the policies of participation and
citizens' exercise of their rights in this area (Mnistry of the Interior
Citizen Participation Fund).

8. The rapid political and econom c changes in the country and the

persi stence of phenonena of social conflict require a great effort to be nade
by the State and civil society to apply the constitutional reforms and the

| aws enacted to give effect to them For this purpose, there is a broad,
denocratic and participatory |l egal base and a political commitnment on the part
of State institutions to disseninate the laws and to pronote and defend the
rights set forth in them

9. Furthernore, the Constitution states in article 1

“Article 1. Colonbia is a social State governed by |aw and organi zed as
a unitary, denocratic, participatory and pluralistic Republic
decentralized with autononous territorial units. It is founded upon
respect for human dignity, the work and solidarity of the individuals
constituting it and the primacy of the general interest.”

10. The Constitution and the laws in force today thus guarantee the
Col onbi an peopl e the exercise of their right to self-determ nation

11. The M nistry of the Interior notes that the concept of
“self-determnation” is not enbodied in the special |egislation for indigenous
ethnic mnorities; rather, the term“autonony” is used, this being understood
to mean the right of Colonbia s indigenous peoples to their own ethnic and
cultural identity, their own |anguage and their own territory in conmunal
tenure, the right to choose their own authorities, to be governed by their own
rul es and procedures and to follow their own custons and practices, and the
right to the future enjoynent of fiscal, political and adm nistrative autonony
in the managenent of territorial entities set up under article 320 of the
Consti tution.
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12. The Col onbi an Constitution provides for the autonony of the indi genous
popul ations, clearly distinguishing it fromthe concept of self-determ nation
as foll ows:

Aut onony:

(1) Recogni tion of the ethnic and cultural diversity of the Col onbi an
nation (art. 7);

(2) Recogni ti on of the | anguages and di al ects of the ethnic groups, in
their respective territories (art. 10);

(3) Recognition of a special national electoral district, which elects
two senators for the indigenous comunities (art. 171);

(4) Creation of a special electoral district for political mnorities
and ethnic groups to ensure their participation in the Chanber of
Representatives (art. 176);

(5) Formati on of autononous indigenous territorial entities (art. 329
in concordance with art. 1);

(6) Est abl i shnment of special jurisdiction to be exercised by the
authorities of the indigenous peoples, within their territoria
limts and in accordance with their own rules and procedures,
provi ded that these are not contrary to the Constitution and the
aws of the Republic (art. 246).

13. Self-deternination of peoples. Article 9 of the Constitution clearly
defines the scope of the concept of self-determ nation of peoples, considering
it within the context of the foreign relations of the Col onbian State, so that
it inplies recognition of another State's sovereignty.

14. The right of peoples to self-determ nation, as understood in
international |law, also entails permanent sovereignty over natural resources
as a basic elenent. Endorsing both autonomy and self-determ nati on would run
counter to the Col ombi an constitutional order, under which wealth and the
resources of the subsoil belong solely and exclusively to the nation

Par agraph 2

15. Free disposal of natural resources. Colonbia s territorial sovereignty
is established by articles 101 and 102 of the Constitution, which state that
the borders of Colonbia are those defined in international treaties approved
by Congress and duly ratified by the President of the Republic, and those
determined by arbitral awards in proceedings to which Colonmbia is a party.

Al so part of Colombia are the subsoil, the territorial sea, the contiguous
zone, the continental shelf, the exclusive econonmi c zone, the airspace, the
segnment of the geostationary orbit and the el ectromagneti c spectrum and space
in which it operates, in accordance with international law or with the | aws of
Col ombia in the absence of international regulations. The territory and
public assets form ng part thereof belong to the nation
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16. Natural resources are protected in various constitutional provisions and
particul ar reference should be nade to the follow ng articles:

“Article 80. The State shall plan the nanagenent and utilization of
natural resources in such a way as to guarantee their sustainable
devel opnent, conservation, restoration or replacenent.

In addition, it shall prevent and control the factors contributing to
envi ronnent al degradation and i npose | egal sanctions and demand
reparation for any danage caused.

Furthernore, it shall cooperate with other nations in the protection of
ecosystens | ocated in border areas.

Article 332. The State shall be the owner of the subsoil and of
non-renewabl e natural resources, wi thout prejudice to rights acquired
or perfected in accordance with prior |aws.

Article 360. The law shall determine the conditions for the
expl oi tation of non-renewabl e natural resources, as well as the rights
of territorial entities to them

The exploitation of a non-renewable resource shall produce revenue for
the State in the formof royalties, w thout prejudice to any other
entitlenent or conpensation that may be agreed on

The departnents and nunicipalities in whose territory non-renewabl e
natural resources are being exploited, as well as the sea and river
ports through which those resources or products derived therefrom
are transported, shall be entitled to a share of the royalties or
conmpensation.”

Par agr aph 3

17. Self-deternination of peoples in trust territories. Although

Col onbi a does not at present have responsibility for the adm nistration of
non-sel f-governing or trust territories, it has always pronoted the right of
peoples to self-determination within the General Assenmbly and specialized
agencies of the United Nations.

Article 2
Par agraph 1
18. Guarantee of human rights and guarantee of non-discrimnation. As

indicated in the previous report, the International Covenant on Civil and
Political Rights was signed by the Governnent of Col onbia on 21 Decenber 1966
and incorporated into national legislation by the Congress of the Republic

t hrough Act No. 74 of 26 Decenber 1968; the instrunment of ratification was
deposited on 29 Cctober 1969. The Covenant entered into force for Col ombia
on 23 March 1976, in accordance with article 49, whereby the Covenant was

to enter into force three nonths after the date of the deposit of the
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thirty-fifth instrunent of ratification or accession. The guarantee of
human rights is set forth in the second paragraph of article 2 of the
Constitution, which refers to the goals of the State and the role of the
public authorities:

“Article 2. (...) The authorities of the Republic shall be established
to protect the lives, dignity, property, beliefs and other rights and
freedons of all residents of Colonbia and to secure the fulfilnent of
the social duties of the State and of private individuals.”

19. Havi ng been incorporated into the Constitution and national [|egislation
the rights covered by the Covenant are thus enforceable through the renedies
and mechani snms established by the Constitution and the | aw and on the basis of
the rule stated in article 93 of the Constitution, whereby instruments of

i nternational human rights Iaw and of international humanitarian |aw form
together with the Constitution itself, a constitutional body of |aw

“Article 93. International treaties and agreenents ratified by the
Congress that recogni ze human rights and prohibit their restriction
during states of energency shall take precedence over internal law. The
rights and duties set forth in this Constitution shall be interpreted in
accordance with the international human rights treaties ratified by

Col onmbi a.”

20. Regarding this article of the Constitution, the legal literature

acknow edges that the 1991 Constituent Assenbly was wong, in the technica

| egal sense, to refer to treaties ratified by Congress, since in fact Congress
approves treaties by enactnents and then the President, through the State’'s

di pl omatic agents, deposits the instrunent of ratification or accession

It woul d have been nore correct to say “ratified by the State”

21. Article 94 of the Constitution provides as foll ows:

“Article 94. The enunciation of the rights and guarantees contained in
the Constitution and in international agreenents in force shall not be
construed as negating other rights inherent to the human person which
are not expressly referred to therein.”

The recognition of human rights thus goes very nuch further than the texts of
donestic and international positive |aw.

22. In addition, article 13 of the Constitution states:

“Article 13. Al persons are born free and equal before the |aw, shal
be given equal protection and treatnment by the authorities, and shal
enjoy the sane rights, freedons and opportunities w thout any

di scrimnation on grounds of sex, race, national or famly origin,

| anguage, religion, political opinion or philosophy.

The State shall pronote the conditions necessary to ensure that equality
is real and effective and shall adopt neasures in support of groups that
are discrimnated agai nst or marginalized.”
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23. Some of the nobst significant recent enactnments intended to provide
effective safeguards of the civil and political rights of Col ombians are
summari zed bel ow.

(a) Act No. 24 of 15 Decenber 1992 (annex 20) deals with the
organi zation and functioning of the Ofice of the Onbudsman and establi shes
t he Advisory Council of the Ofice of the Onbudsman, which is chaired by the
Orbudsman and i ncludes the chairnmen and vi ce-chairmen of the Congressiona
human rights conm ssions, one representative of the National University of
Col onmbi a and one of the private universities, a nom nee of the Nationa
Federati on of Government Representatives of Col onbia and four representatives
of non-governmental organizations (NG3>) working in the field of the
protection and pronotion of human rights;

(b) Act No. 40 of 19 January 1993 (annex 21), which approved the
Nat i onal Statute against Abduction and encouraged the institutionalization
of publicity canpaigns aimed at preventing and conbating the offence of
abduction. Decree No. 1405 of 1 Septenber 1995 (annex 22) established the
Presi dential Progranme to Conbat the O fence of Abduction, which will have the
tasks, inter alia, of assisting the National Governnment in the fornulation of
an integrated policy designed to conbat abduction, working out a plan for
noni toring and evaluation in this area, and coordinating the fornulation of a
conmuni cati ons strategy to pronote civic solidarity in the fight against this
crine;

(c) Act No. 62 of 1993 (annex 23) restructures the National Police,
defines its functions in respect of the protection of the human rights of
the people, establishes the Ofice of National Police Comr ssioner, a
non-uni fornmed official with responsibility for disciplinary matters rel ating
to the National Police, and sets up the National Systemof Citizen
Participation in Police Affairs;

(d) Act No. 104 of 30 Decenber 1993 provided neans for pronoting
har moni ous civic relations and the efficiency of the justice system called
for the authorities to guarantee the free devel opnent and free expression and
action of social novements and protests by the people which are carried out in
accordance with the Constitution and the |aw; ordered the inplenmentation of a
programe of care and humanitarian assistance for the victins of politica
vi ol ence and terrorism and instructed the Ofice of the Attorney General of
the Nation to adopt and inplenent a programme for the protection of wtnesses
in cases of human rights violations, as well as to pursue the programmes of
protection already under way. This Act - provisionally in effect unti
31 Decenber 1995 - was anended in part and extended by Act No. 241 of
26 Decenber 1995 (annex 24);

(e) Act No. 30 of 1993 - the General Higher Education Act (annex 25) -
singl es out, anong the main objectives of university and technical education
“training in respect for life and other human rights”

() By Act No. 171 of 1994, the Congress of the Republic approved
Protocol Il of 1977 Additional to the Geneva Conventions of 1949 relating to
non-international or internal arned conflicts. The instrument of accession
was deposited on 14 August 1995. Protocol Il entered into force for



CCPR/ C/ 103/ Add. 3
page 10

Col onbi a on 16 February 1996. The text of Act No. 171 of 1994 is not annexed,
as its substantive provisions are those of Protocol Il itself.

24, Programmes for the pronotion of citizens' rights. As indicated in
Colonbia s third report, the National Governnent |aunched a governnental human
rights progranme in 1987 with the establishment of the Ofice of the

Presi dential Adviser for Human Rights. This Ofice has channelled

i nternational support and cooperation on the basis of agreements with the
United Nations Centre for Human Rights in Geneva, the United Nations

Devel opment Programme, and the Governnents of the Netherlands, Canada and
Italy. The programme provides for the defence, pronotion and protection of
human rights by means of the reception and handling of conplaints submtted by
private individuals to the Ofice of the President of the Republic; human
rights information and teaching programmes targeted at educators, State
officials (nmenbers of the police, the mlitary, judges, prosecutors, |abour

i nspectors, municipal representatives) and at civil society in general

liaison and coordination with NGOs working in various fields; care for the
victims of violence, in coordination with humanitarian NGOs such as the

Col onbi an Red Cross; publication of books, magazi nes, periodicals, videos and
posters; and advice to the National CGovernnent on a variety of matters
relating to human rights and international humanitarian | aw

25. In 1993 and 1994, the Ofice of the Presidential Adviser for Human

Ri ghts inmplemented a wide-ranging project entitled “Consolidation of the
Mechani sns for the Protection and Defence of Human Rights at the Local Level”,
and invol ving the hol ding of nore than 600 |ocal information workshops. It

al so di ssenminated information through the nmedia on human rights and the

machi nery of protection.

26. The Governnent's activities were strengthened with the creation of human
rights offices or units in the Mnistry of National Defence (1994), in the
General Command of the Armed Forces (1992), in the Administrative Security
Department (1993) and in several of the country's prisons. The Mnistry of
Def ence established the Secretariat for Human Rights and Political Affairs,
with branches in mlitary garrisons and police departnments throughout the
country. One of its functions is to follow up on reports of violations of
human rights and international humanitarian | aw

27. Wth support fromthe Ofice of the Presidential Adviser for Human

Ri ghts, the Ofice of the Orbudsman and the International Commttee of the
Red Cross, the subject of human rights has been included in training in al
areas and at every level for police officers and nmenbers of the armed forces.

28. Pursuant to Act No. 115 of 1994 - the General Education Act (annex 26) -
the Mnistry of Education is working on the fornulation, inplenentation
monitoring and evaluation of the National “Education for Denocracy” Project.
This project ainms not only to include education for denocracy in the basic
curriculumas a fundanmental, conpul sory and cross-di sciplinary subject, but
also to make it a topic for daily reflection by students, teachers and
parents. The plan involves the acadenic community, NGOs and governmenta
institutions responsible for the pronotion and protection of human rights

and ainms to ensure that the principles of denpcracy and human rights are
incorporated into the institutional education projects that each educationa
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establishnment nmust draw up with the participation of the whole educationa
conmunity (students, teachers, parents, directors, forner pupils).

29. The M nistry of Education is mandated under the Constitution to

formul ate and i npl enent educational programres specially targeted at

i ndi genous groups, covering basic and vocational education, training of

i ndi genous teachers, and the design and production of teaching materi al s.
Decree No. 2127 of 1992 established the Division of Ethnic Education as part
of the organizational structure of the Mnistry of Education and defined its
functions. Act No. 70 of 1993 strengthened this mandate in respect of the
bl ack communities, which are entitled to education according to their needs,
hi story, know edge, skills and systens of val ues.

Par agraph 3

30. Judicial renmedies for the protection and application of human rights.
The judicial renedies for the protection of fundanental human rights are:

(a) The renedy of protection of fundamental rights (accidn de tutela);

(b) The renedy of habeas corpus;
(c) The renedy of habeas data;
(d) The renedy of direct reparation

These four remedies are judicial renedies, since applications my be filed in
the courts, which consider and decide on themin judicial proceedings; and
they are effective renedies, since public officials are obliged to conmply with
the respective judicial decisions, subject to disciplinary measures or,

i ndeed, deprivation of liberty if the official or private individual concerned
fails to comply with them

31. There are various reasons for the existence of different renedies.

Under the previous Constitution - that of 1886 - there had been only

| egislatively created renedi es, such as the renmedy of habeas corpus instituted
and regul ated by the Code of Crinminal Procedure, and the renedy of
conpensation created by the Administrative Code for recovery of damages from
the State based on its extra-contractual liability. The 1991 Constitution

rai sed habeas corpus (art. 30) and direct reparation (art. 90) to the status
of constitutional renedies and created the new renedies of protection of
fundamental rights (art. 86) and habeas data (art. 15). The first

two renedi es belong to well-established branches of law, i.e. crimnal |aw and
public law or the |aw of public admi nistration, and have a |long | ega

tradition in Col onbia. The 1991 Constitution maintai ned them as renedies
proper to those branches of law. By contrast, the remedy of protection and
the renmedy of habeas data are now two typical constitutional forns of recourse
to safeguard human rights. The remedy of protection of fundamental rights may
be regarded as a general remedy to secure alnpost all fundamental rights,

except the right to personal liberty - specifically protected by habeas

corpus - and the right to privacy - specifically protected by habeas data.
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The renmedy of direct reparation allows residents of Colonmbia to obtain
conpensation fromthe State for wongful injury caused by acts or om ssions of
the public authorities.

32. The remedy of protection of fundanental rights, created by the 1991
Constitution, has becone the nost powerful tool - not to say weapon - of the
citizen to protect hinself against abuses by the public authorities or by
private individuals entrusted with providing a public service. 1In order to
[imt the power of the legislature to regulate this renedy, the 1991
Constituent Assenbly drew up a quite detailed constitutional rule:

“Article 86. Any person may apply to the courts, at any tinme and in any
pl ace, through a preferential and sunmary proceeding instituted by

hi nsel f or by sonmeone acting on his behalf, for imedi ate protection of
hi s fundanental constitutional rights whenever any of those rights is

j eopardi zed or threatened by the action or onission of a public
authority.

The protection shall consist in an order enjoining the party in respect
of whom protection is sought to act or refrain fromacting. The

deci sion, which shall be inmediately enforceable, may be chal | enged
before the conpetent judge, who shall in each case refer the matter to
the Constitutional Court for possible review

This remedy shall be applicable only when the affected party has no
ot her avail abl e nmeans of |egal defence, unless it is used as a
provi si onal nmeans of avoiding irreparable injury.

In no case may nore than 10 days el apse between the tine of the
application for protection and the decision on it.

The | aw shall establish the cases in which a proceeding for protection
can be instituted against private individuals entrusted with providing a
public service or acting in a manner that may seriously and directly
affect the general welfare and in respect of whomthe applicant may find
himself in a position of subordination or defencel essness.”

33. The renmedy of protection was regul ated by Decree No. 2591 of 1991, later
anmended by Decree No. 306 of 1992 (annex 27). The reason why this remedy was
regul ated by decrees of the President of the Republic and not by enactnments of
the Congress needs to be explained. The 1991 Constituent Assenbly revoked the
mandat e of Congress that had been elected in 1990 for a four-year term and
called for new elections to be held in Cctober 1991 and for a new term of the
| egislature to begin on 1 Decenber of the sane year. To ensure that the 1991
Constitution entering into force on 4 July 1991 would not be kept in abeyance
until a new Congress took office, the Constituent Assenbly vested specia
powers in the President of the Republic for the purpose, inter alia, of

regul ating the right (sic) of protection (transitional art. 5); any decrees

i ssued by the President in the exercise of those special powers were revi ewed
by a Special Legislative Conm ssion (popularly known as the “little Congress”)
and that procedure was applied to Decree No. 2591 of 1991. 1In early

March 1996, the Mnistry of Justice and Law began work on revi ewi ng experience
with the application of the renmedy of protection over the past four years,
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studying the legislative or constitutional anmendnments that the experience
m ght suggest, and preparing the appropriate draft |egislation

34. In Colonbia, the renedy of protection is the mechani sm par excell ence
for safeguardi ng fundanental human rights. As in other countries which have
set up simlar mechani sms, |essons have been |l earned in a gradual process of
experinmentation by citizens, judges and | awers and by those who have had to

i mpl enment deci sions on protection. Mny injustices and abuses for which there
had previously been no renedy can no | onger be comitted, since the decisions
on protection have “tightened up” on arbitrariness and have obliged the public
adm nistration to take notice of persons applying for protection to curb
injustice. There is no denying also that there has been abuse of the renedy
and that it has been used for purposes not appropriate to a means of recourse
i ntended to protect human rights.

35. The renedy can al so be used to prevent the violation of rights, and not
only for protection when violations have already occurred. It is available in
Col ombi a to safeguard not only the fundanental rights referred to in the

rel evant chapter of the Constitution, but also all the fundanental rights

whi ch do not appear there or anywhere else in the Constitution, or in nationa
or international instruments of positive law. In addition, protection is
avai |l abl e agai nst judicial decisions and judgenments, with sonme [imtations.
Deci sions on protection are binding on the public servants and private

i ndi vidual s to whom they apply and perenptory inasmuch as judges nmay punish
contenpt by inposing a penalty of up to six nmonths' inprisonnment and a fine of
20 tinmes the mnimum nmonthly wage on any person failing to conply with an
order handed down by a judge on the basis of the |egal provisions governing
protection, w thout prejudice to any crim nal proceedings that nmay be brought
for fraudul ent performance or non-performance.

36. In all, 65,000 instrunents of protection had been transmitted to the
Constitutional Court between the tine it began its work and June 1995, a
significant figure given that all proceedings for protection nmust be referred
to the Court for possible review. According to a recent study published by
the Mnistry of Justice, “The remedy of protection has been an effective nmeans
of safeguarding the fundamental rights of individuals. No other innovation of
the 1991 Constitution has had such social inportance as the renedy of
protection: it represents the nost significant part of the reforminitiated
by the nenbers of the Constituent Assenbly in 1991. |Its inportance is

recogni zed by applicants, judges and, in general, the national |ega

comunity. These features meke the renedy of protection an irreversible
addition to the country's | egal panoply” (Republic of Colonmbia, Mnistry of
Justice and Law, Incidencia social de |la accién de tutela, Docunent Series

No. 22, Mnistry of Justice, Santafé de Bogotda, Colonbia, February 1996,

206 pp. This acadenmic research was carried out by the Centre for Lega
Studi es of the Universidad de | os Andes, annex 27 bis.)

37. The renedy of direct reparation is the other general judicial remedy and
is very effective in cases where reparation or conpensation is sought for
negligence in the public service. It existed before 1991 on the basis of the

| egal provisions of the Admi nistrative Code, although differently naned, and
was used frequently. The 1991 Constitution made it a constitutional renedy
under article 90:
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“Article 90. The State shall be liable to pay conpensation for any
wrongful injury attributable to it when caused by acts or om ssions by
the public authorities.

In the event that the State is ordered to pay damages for any such
injury sustained as a consequence of w lful or gross m sconduct by one
of its agents, the forner shall be able to proceed against the latter to
recover the said damages.”

38. The main limtation of the renedy of reparation is that it ceases to be
avail able two years after the events that caused the wongful injury.

However, the renedy has undoubted advantages for private individuals as it is
sufficient for themto denonstrate the occurrence of the events, the injury
sustai ned and the | egal grounds for suing the State to obtain appropriate
conpensation, since the State bears strict liability and there is no need for
the identity or liability of the public official who caused the injury to be
determ ned in crimnal or adm nistrative proceedings. To give an idea of the
magni tude of the penalties applicable under administrative law, it may be
noted that, in 1995, the Mnistry of Defence, which has responsibility for the
armed forces and the police, was ordered to pay conpensation in cases of

m sconduct in office amobunting to Col$ 12,024 nmillion and nade settlenments,
both in and out of court, with claimants in other cases amunting to

Col$ 18,354 mllion; it therefore had to pay a total of Col$ 30,378 nmillion
(about US$ 30 million). No statistics are available to determ ne what
proportion of those conpensation paynents were made for human rights
violations (the lack of such records is in the process of being renedied).
However, that proportion nmay be estimted at between 20 and 30 per cent of the
damages awar ded agai nst or agreed to by the Mnistry of Defence.

39. Habeas corpus and habeas data will be discussed extensively in the
sections dealing with the articles of the Covenant that relate directly to the
rights protected by these renedies.

40. As can be seen, Col ombi ans have a val uabl e set of judicial renedies
directly related to the prevention of violations of their fundanental human
rights and to redress for injury caused by such violations as may occur
However, it should not be forgotten that there are also the usual crimnal and
di sci plinary renmedi es which nake it possible to punish public servants whose
conduct in breach of human rights nay be regarded as crimnal or

di sci plinable. Furthernmore, crimnal proceedings can al so be brought to
puni sh private individuals whose crimnal acts may be regarded as having
infringed the rights and freedons of residents of Col onbia.

Article 3

41. Equality between nen and wonen in the enjoynent of human rights. 1In the
| ast few decades, the social status of wonen in Col ombi a has undergone

signi ficant changes, as reflected in their opportunities for enployment, their
i nproved access to education, control of fertility and equality before the
law. As far as equality between nmen and wonen is concerned, there is ful
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equality in the formal |egal franework; real equality is still a target,
relating not only to socio-economc disparities, but also to cultural factors
that men, and frequently wonen thensel ves, assune to be a natural part of the
functioning of society.

42. The framework within which the State is working to achieve equality
conpri ses:

(a) The 1991 Constitution, the |aws enacted pursuant to it, and prior
| aws, all of which have given shape to the gradual achi evenment of equality
before the | aw,

(b) The definition of institutional structures, from 1990 onwards, for
the formul ation and inplenentation of policies of gender equality;

(c) Wonen and gender policies and programres, which from 1990 onwards
began to be fornul ated and shaped by the National Econom c and Social Policy
Counci | (CONPES);

(d) The Nati onal Devel opnent Pl an incorporated the gender dinmension
into decisions on the investnent of State resources for econom ¢ and soci a
devel opnent.

43. Legislation for equality. Equality before the law in Col ombi a has nade
great strides. Laws have been enacted to regulate the participation of wonen
in areas that are fundanental for the devel opment of society as a whole: as
citizens, in political law, as spouses and nothers, in civil |law, as workers,
in labour law, and, in crimnal law, the aimhas been to protect their
physical integrity. The first legal and political nmeasures aimed at creating
conditions of equality for women were taken in the 1930s, when wonen were
recogni zed as having proprietary rights in marriage, given civil capacity and
entitled to witness all juridical acts, granted the right to higher education
and paid work, allowed to exercise parental authority in respect of their
natural children, granted the right to apply for alinobny and were able to
benefit fromthe establishnment of the systemof paternity search. In 1957,
wonen becane citizens enjoying the full exercise of their rights, including
the right to be elected to positions of political responsibility and to
perform public duties involving the exercise of authority and jurisdiction
The 1957 national plebiscite gave themthe right to vote and confirmed their
equal political rights. The |abour Iegislation upheld the principle of equa
renmuneration for equal work in 1962 and this was regulated in 1981 with
measures taken to provide equal opportunities in training and enpl oyment,
equal reruneration, free choice of occupation and enpl oyment, protection of
heal th, social security and maternity protection. The legislation on
maternity protection established paid maternity |eave for a period of 8 weeks
(1950), later increased to 12 weeks (1990), and the right to time for
breast-feeding during the first six months of the child s |ife (1967).
Successive | aws established the equal rights of men and women in respect of
property and the exercise of parental authority, divorce for persons joined in
civil marriage, with the sanme grounds for divorce being applicable to nen and
wonen, and the sharing of property and award of child custody, rights that
were provided for in the 1991 Constitution for all married persons, including
those married in the Catholic Church
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44. Act No. 51 of 1981 incorporated the Convention on the Elimnation of
All Forms of Discrimnation against Wonen into national |egislation
Legi sl ati on was adopted in 1982 on social security for wonen, and it was
extended to enpl oyees in donestic service in 1988 and supplenmented in 1993
by the creation of the country's Integrated Social Security System The

of fences of forcible carnal know edge and viol ent sex acts are penalized,

wi t hout distinction as between nen and wonmen, under the Crimnal Code (1980).

45, Equality before the law for wonen was definitively secured with the
promul gation of the 1991 Constitution, which expressly prohibits

di scrimnation on grounds of sex and pronotes affirmative action to allow for
greater participation of women in public affairs. Act No. 82 of 1993 - the
Act on Support for Femal e Heads of Household (annex 28) - was promul gated
pursuant to the Constitution and the Congress of the Republic has been
debating (without result as yet) the enactnment of |egislation on violence

agai nst wonen. The Constitutional Court has made rulings clarifying the
content of some |laws aimed at ensuring equality, which are of great inportance
and scope. Mention should be made of the one relating to the recognition of a
worman' s donmestic work as a contribution to the de facto conmunity property
hel d by permanent partners. The remedy of protection of fundamental rights is
an instrunment of considerable scope and has enabl ed progress to be made in
realizing the right of pregnant adol escents to continue in formal education
and the right to sex education for children, the Mnistry of Education being
mandated to i ncorporate it into the primary school curriculum Proceedings to
secure protection have, in actual fact, been instituted by wonen.

46. Col onbi an | egislation is now anong the nost advanced in Latin America as
regards equality between the sexes. The individual and collective action of
Col onbi an wonen has hi ghlighted the kinds of disadvantage suffered by wonen in
the economc, legal, cultural and political fields, as well as the various
forms of discrimnation and their consequences. Wnen's participation in the
drafting of a new constitution contributed in an inportant way to ensuring
that equal protection of the law for nen and wonen woul d be enbodied in the
1991 Constitution. The State has expressed a willingness, at the formal |ega
l evel, to remedy situations of discrimnation and has provided society with a
framework of laws that will pronote the further advancement of women, as
indicated in Colonbia's report to the Fourth World Conference on Wnen

(annex 29).

47. VWile the legal framework is the basis for achieving equality, rea
achi evenents are possible only by ensuring its applicability and coverage.
Efforts to inplement the legislation are faced with obstacles that stemfrom
an inefficient |egal systemand, for wonen in particular, conpliance is

subj ect to varying conditions of applicability depending on their

soci o-econom ¢ status, the levels of risk (as in the case of pregnancy tests
or declarations of civil status to obtain enploynent), as well as on the
cultural environment and their own know edge of the | aw

48. Wrk and inconme. Over the |ast few decades, Col ombi an wonen have been
increasing their participation in productive activities nore rapidly than men,
with the result that the sex differential has tended to decrease with time.
Wonen represented 38.6 per cent of the econom cally active population in 1980
and 42.6 per cent in 1991. This trend is the product of major changes in the
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age structure of the | abour force. The educational |evel of wonen in the
economically active population in 1990 for the four main cities was very
simlar to that of nmen, average school attendance being 8.7 years for nen and
8.0 for wonen. The greater participation of wonmen in the |abour force
reflects the higher levels of education.

49. Two el ements characterize the dynam cs of fermale enploynent in Col ombi a.
The first is the rapid increase in the nunber of wonen in the | abour force and
the attai nment of advantageous positions for a female élite in the forma
sector of the econony. The second is the rapid inflow of a |arge nunber of
wonen into paid enploynment on nore di sadvantageous terns, nostly in tenporary
and poorly paid jobs. 1In 1990, one out of every five Col ombi an househol ds had
a femal e head; the fenmale head of household was earning Col$ 0.62 for each
peso earned by a mal e head of househol d.

50. Requl atory franmework:

(a) The Constitution: articles 25, 43 and 53, which provide that
every one has the right to work under decent and fair conditions, as well as
t he non-renounceabl e right to social security; workers have equa
opportunities for enpl oynent w thout discrimnation and there exists the right
to maternity protection; provision is nmade for special support for female
heads of househol d;

(b) Act No. 11 of 1988: special social security scheme for fenale
enpl oyees in donestic service earning | ess than the mni mum | egal wage
(annex 30);

(c) Act No. 50 of 1990 on maternity protection (annex 31) provides
for 12 weeks' paid maternity | eave (the nother nay cede the first week to her
spouse or partner); prohibition of the dism ssal of a pregnant or nursing
woman, and conpensation and fines for non-conpliance with the regul ati ons;

(d) Substantive Labour Code: articles 236 et seq. establish
occupational health standards for wonen, including pregnant wonen;

(e) Deci sion No. 001531 of 1992 of the Mnistry of Labour and Soci al
Security on wonen's right to a working environnment and |iving conditions that
do not affect their health or fertility;

(f) Act No. 100 of 1993 set up the Integrated Social Security System
to provide health care, pensions and suppl enentary social services;

(9) Act No. 119 of 1994 on the restructuring and noderni zati on of the
Nat i onal Apprenticeship Service (SENA)

(h) Act No. 51 of 1993 on Support for Fenml e Heads of Househol d;

(i) Act No. 160 of 1994 on the System of Agrarian Reform and Peasant
Rural Devel opnent;

(J) Decree No. 1398 of 1990 pursuant to Act No. 51 of 1981, which
stipulates that there shall be no discrimnation against wonmen i n enpl oynent;
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(k) M ni stry of Labour decision No. 391 of 1990, which prohibits
enpl oyers from demandi ng a pregnancy test as a condition for adm ssion to or
continuation in enploynment.

51. Health. The conditions of health of Col onbian wonmen have i nproved
markedly in the |last few decades, although considerable problens are stil
bei ng encountered. Principal health needs relate to the soci o-denographic
structure of the population, general living conditions and the characteristics
of the health-care system Advancenent in the process of denographic
transition in Col onbia has been acconpani ed by a process of epidem ol ogi ca
transition, as reflected in the age-specific nortality rate. The fall in
popul ati on growt h, acconpanied by a drastic reduction in the birth rate in
urban and rural areas, has contributed to the |owering of maternal and child
nmortality. These denographic features are bound up with general |iving

condi tions, which reveal housing, public-health and nutritional deficiencies,
nmostly affecting wonen and children, especially in rural and poor urban areas.

52. Reqgul atory franmework:

(a) The 1991 Constitution establishes health care as a public service
to be managed by the State. Regarding wonen and the famly, it establishes
the right of the famly to decide freely and responsibly on the nunber of
children it should have, and provides for protection for pregnant and nursing
wonen; food all owances for wonen who are unenpl oyed or abandoned and who are
heads of household; free treatnent in State health-care institutions for
chil dren under one year of age not covered by the social security system
protection of ol der persons through social security and food all owances; and
support for the disabled,

(b) Act No. 50 of 1990 on protection for nothers and nursing womnen,;

(c) Act No. 100 of 1993 on the Integrated Health and Social Security
System

(d) Act No. 60 of 1993 on the decentralization of the health services
and transfer of the resources of the nation

(e) Act No. 70 of 1993 on the inplenentation of the right to health of
the Bl ack communities and of fenml e heads of household in such communities.

53. Educati on. Col ombi an wonmen have significantly inproved their

educational status to reach |levels very close to those of nmen. Wnen stil
show rates of illiteracy that are slightly higher than for men (12 per cent as
against 11.5 per cent in 1985), but the reduction in illiteracy was markedly
greater anong wonen than anong nmen relative to the 1968 census (28.9 per cent
as against 25.2 per cent). In rural areas, female illiteracy is about

23 per cent.

54. Wth regard to the country's pyrani dal socio-educational structure,

fewer wonen than nmen have gained entry to hi gher education (6.2 per cent as
against 7 per cent), but there are nore females than males in secondary
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education (33.7 per cent as against 30.8 per cent) and equal nunbers in
primary education (50 per cent). The proportion of persons who do not nanage
to acquire any degree of formal education is very simlar for both sexes
(around 11 per cent).

55. As to educational performance, the Col onbi an system achi eves close to
“normal ” standards, failing one fifth of pupils in first grade and 6 per cent
of those in fifth grade, with a 12 per cent drop-out rate for primary
education. The drop-out rate is |lower for females than for males, this being
i nfluenced by the work factor, although, in rural areas and in the poorest
hones, girls performdonestic work fromthe third grade of the primary |evel.

56. Requl atory framework:

(a) The 1991 Constitution, under which the State, society and the
fam |y are responsible for education; education is conmpul sory between 5 and
15 years of age, up to ninth grade, and free in State institutions. Education
is defined as a person's right and as a public service with a social function

(b) The General Education Act of 1993, which covers education for
denocracy and equality;

(c) The National Sex Education Plan, under which sex education
i ncl udi ng aspects of gender equality, is compul sory;

(d) The M nors' Code, which calls for the Mnistry of Education to set
up a national programme to help primary school drop-outs catch up and re-enter
the system wi t hout major traung;

(e) The Constitutional Court: case law on the right to receive sex
education in school and the right of pregnant adol escents to continue in
formal education.

57. Vi ol ence agai nst wonen. The Survey on Preval ence, Denography and Heal th
in 1990 revealed a high level of ill-treatnent of wonen and children. This
situation reflects a general climate of violence in the country and the
stereotypical thinking that ill-treatnent of wonen is normal. The initia

findings of specific research suggest that unenploynent and greater poverty of
househol ds are causing violence in the famly to increase.

58. The phenomenon of the sexual exploitation of wonen, young persons and
children of both sexes is conmonly associated with drug abuse and crime, thus
mul tiplying the risks to the lives, health and security of those concerned.

It gives rise to serious problens of social invisibility and nora
insensitivity.

59. Requl atory franmework:

(a) Act No. 51 of 1981 on the elinmnation of all forms of
di scrim nation agai nst wonen consi ders violence and prostitution as forns of
di scrimnation;
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(b) Prostitution is not punishable in Col onbia and does not constitute
an offence, but its actual regulation is left to the departnental assenblies
and town councils;

(c) The 1991 Constitution prohibits slavery, servitude and traffic in
persons, and secures freedom of profession or occupation

(d) The Crimnal Code inposes sanctions for sexual intercourse with
m nors under 14 years of age, procurement and international traffic in wonen
and m nors under 14,

(e) The National Police Statute (Act No. 62 of 1993) seeks to contro
the |l evels of violence, arbitrariness and corruption that have characterized
its relations with the world of prostitution

() Approval by the Executive of the Inter-Anmerican Convention on the
Prevention, Punishnent and Eradication of Violence agai nst Wonen, which has
been submitted to Congress for incorporation into national |egislation

(9) Approval by the Senate of the Republic of a bill on the prevention
and puni shment of violence within the famly, which is now pending before the
House of Representatives.

60. Soci o-political participation. Colonbia is in the process of redefining
its nmodel of denocracy, passing fromthe representative nodel to the
partici patory nodel. Participation follow ng this nodel is guaranteed under

the Constitution not only by the creation of new foruns, especially at the
regi onal and | ocal |evels, but also by the advances nade in affirmative action
to ensure the adequate and effective participation of wonmen at deci si on- naki ng
levels in the public adm nistration

61. The participation of wonen in presidential and parliamentary el ections
has historically been | ower than that of men. Although wonen constitute half
of the electorate, 64 per cent did not vote in the 1991 parlianentary

el ecti ons.

62. During the 1982-1986 presidential term 12 wonen were appointed as
deputy ministers and 2 as mnisters, and a good nunmber of wonmen took up

hi gh-1 evel posts in the executive branch. 1n 1988, 1 per cent of high-Ileve
Gover nment posts, 35 per cent of advisory posts and 31 per cent of executive
posts were held by wonen. In 1992, 7 per cent of mnisters and deputy

m ni sters were wonen.

63. Since 1988, mayors have been el ected by popular vote. For this
period, 58 out of 200 fernml e candi dates were elected. In 1990 the nunber rose
to 65, or 6 per cent of the 1,013 mayors el ected.

64. Worren hold 7 per cent of the seats in the Senate and 6.9 per cent of
those in the House of Representatives. |In the departnmental assenblies, they
represent 10.6 per cent of the deputies. In the municipal councils, their



CCPR/ ¢/ 103/ Add. 3
page 21

| evel of representation has never been nore than 8.3 per cent. Wnen's
representation on the |local adm nistrative boards, which are foruns for
citizen participation in |ocal planning and the formulation of investnent
plans, is no nore than 15 per cent.

65. No woman served in 1991 in the highest posts (president or

vi ce-president) in the Constitutional Court, the Council of State or the
Supreme Court. No woman has achieved that distinction in the history of the
Suprene Court and only three wonen have done so in the Council of State.

In 1993, there was one woman in the Supreme Council of the Judiciary. The
femal e presence has been greater anong officers of the courts: 18.5 per cent
in the Supreme Court and 33 per cent in the Council of State. Whnen's
participation as judges is increasing: 81 per cent in famly courts,

1 per cent in civil courts and 25 per cent in |abour courts. |In the Mnistry
of Foreign Affairs, wonen account for about 50 per cent of high-Ilevel and
prof essi onal posts, but only 6.8 per cent of anbassadorial posts. Overall,
this means that the higher the ranking, the |ower the number of wonen.

66. Wonen represent about 50 per cent of all participants in political party
conventions, but are very rarely appointed to | eadership posts. The Libera
Party has one worman in the national |eadership and the Conservative Party
none.

67. In the trade unions, wonen have increased their representation
to 25.5 per cent of the nmenmbership in the country's four major departments
(1990) .

68. In the cooperative sector, wonen accounted for two per cent of the
menbers (1987), mainly in cooperatives providing nutual aid and services. 1In
comuni ty- based organi zati ons, fermale participation is very low. in the case
of Bogota (1988), it was only 21 per cent, wonmen being enployed largely in
secretarial positions; 11 per cent served in the office of the board chairnman

69. The country has 13 second-Ilevel national peasant organizations. Wnen
work in nost of these organizations. Two of themare entirely wonmen's
or gani zati ons.

70. Reqgul atory framework:

(a) The 1991 Constitution: article 13 provides for political and
civic participation, wthout discrimnation on grounds of sex; article 40
guar ant ees adequate and effective participation of wonen at deci si on-nmaki ng
levels in the public adm nistration

(b) Act No. 152 of 1994, the Devel opnent Plan Organization Act,
provi des for the representation of wonmen in the National Planning Council and
in the departnental and nunicipal councils.

71. Institutional framework. |In fulfilnment of the obligation arising under
Act No. 51 of 1981 approving the Convention on the Elimnation of Al Forns of
Di scrimnation agai nst Wonen, the Governnent pronul gated Decree No. 1398 of
1990 establishing the Committee for Coordination and Monitoring of Policies to
Conmbat Discrimnation (annex 32). The predecessor to this Conmmittee had been
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appointed in 1980 (Decree No. 367 of 1980) with very limted functions. At
the end of 1990, the CGovernnent set up the Ofice of the Presidential Adviser
for Youth, Wonmen and the Family, under the Ofice of the President of the
Republic, with responsibility for defining policies and programes and for

i ntersectoral coordination and |liaison with NGOs. In the pursuance of its
activities, the Ofice defined the first national policy for wonmen, which was
approved by the National Econonic and Social Policy Council (CONPES) in 1992.
Together with the Mnistry of Health, it coordinated the start-up of the
“Health for Wonen and Wonen for Heal th” Progranme; together with the

Mnistry of Agriculture, it defined and extended financial and technica
support for the national policy for rural wonmen, approved by CONPES in
January 1984; with the Mnistry of Education it |aunched the co-education
programe; in association with the justice system it coordinated and
supported the fam |y counselling progranme; and it carried out denonstration
programmes in the field of income generation and facilitation of donestic
work. It also instituted gender-awareness programmes for public officials and
for wonen's organi zations.

72. The Governnent which took office in August 1994 set up the Advisory
Commi ssion for Equality and Participation of Winen by Decree No. 2055 of 1994
(annex 33) as an advisory body serving the National Government. The bodies
responsi ble for the definition, coordination and nmonitoring of policies of
equality, as established by CONPES in its Docunment 2726 of 30 August 1994
(annex 34), conprise the Wonen and Gender Secretariat within the Ofice of the
Presi dential Adviser for Social Policy and the Gender Unit within the Mnistry
of the Environnment, the wonan M nister with that portfolio being responsible
for the policy of equality.

73. The Act on the National Devel opnment and | nvestnment Plan 1995-1998

(annex 34 referred to above) defines a new pernmanent institutional structure
for policy inplenmentation, in the formof the National Directorate for
Equality, a body with admi nistrative autononmy and its own resources, attached
to the Ofice of the President of the Republic. The National Director, a
woman, will serve on CONPES. |In Septenber 1995, this body will begin its work
of consolidating and reinforcing the policies and programmes in effect.

74. Strategies and programmes. On the basis of the CONPES Docunent on the
Policy of Participation and Equality for Wwnmen (annex 33 referred to above),
the Governnent has defined the strategies and programes that will enable
progress to be nade in pronoting a cultural exchange to overcone the

subordi nati on of wonen and in bringing about devel opment with equality for
woren and nen:

(a) Institutionalization of policy: developnent and strengthening of
the National Directorate for Equality;

(b) Culture of equality between nen and wonen: public canpai gns on
equality; sensitization of public officials, NGOs and civil society in genera
to gender stereotypes and their consequences; training of public officials at
the national and regional levels to introduce the gender dinension into al
St ate programmes;




CCPR/ C/ 103/ Add. 3
page 23

(c) Participation in the | abour market: inclusion of women in the
maj or national progranmes on enpl oynment and i ncone generation (National Snal
Busi ness Plan, Solidarity Network emergency enpl oynment progranmres); support
for working wonmen through inproved coverage of the Comunity Family Welfare
Centres catering for children under 7 years of age; anendnents to the law to
establish flexible working hours and other conditions for conbini ng notherhood
with paid enploynent (National Directorate for Equality); encouragement of
menber ship of the Pension Solidarity Fund;

(d) Integrated health services for wonen: encouragenment for wonen to
join the contributory health scheme and for poor wonmen to join the subsidized
heal th schene; health education and reproductive health programes; materna
and child health (MCH) programme to provide nedical and nutritional care for
pregnant and nursing wonen and their children under one year of age;

i nprovenent of the coverage and quality of the health services; inprovenent of
the coverage of hospital delivery care;

(e) St andard-setting activities: pronotion of consultation between
the public authorities and the wonen's social novenent for the devel opnent of
standards of equality and participation: participation in public
adm nistration and in foruns for civil society; flexible working hours;

vi ol ence agai nst wonen; protection of famly property;

(f) Legal protection: extension of the coverage of family counselling
centres;

(9) Strengt heni ng of wonen's organi zations: support for national and
| ocal organi zations to raise awareness and provide training and i nformation on
the services offered by the State and forunms and nechani sns for participation

(h) Research: studies and anal yses of gender issues and the status of
wonen.

Article 4

75. Protection of human rights in states of enmergency. This part of the
report anal yses the relationship and correspondence between the protection of
human rights in states of energency by international human rights | aw and by
Col onmbi an donestic | aw

76. Col onbi a has a dual obligation under international human rights |aw,
since it is also bound by article 27 of the 1969 Anmerican Conventi on on Human
Ri ghts (Pact of San José, Costa Rica). The rules of the American Convention
on Human Rights bear marked sinilarities to the requirenents of article 4 of
the Covenant and there are also sonme differences, which relate to the |ist of
those human rights which constitute non-derogable core rights and the

i nternational body to be notified of decisions on states of enmergency, i.e.
the O fice of the Secretary-General of the Organization of Anerican States
(QAS).

77. One of the reasons for the frequent application of states of enmergency
is that there is an internal armed conflict in Colonmbia which has very
particul ar characteristics, but whose existence has a daily inmpact on the
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popul ation not directly involved in the hostilities, on civil society, on
public opinion and on the national econony. As already stated in this report,
the aimof the Governnent of Colonbia is to find ways of bringing about a
negoti ated political settlenment of this non-international armed conflict. In
this regard, the Government wi shes to draw the international comunity's
attention to its willingness to achieve internal peace through dial ogue and
negotiation with the violent opponents of the constitutional reginme. If a
negoti ated peace were to be secured, would it not then be possible to devote
the resources now being spent on the war to building a nore just society and
meeting the needs of the | east advantaged segments of the population? It
shoul d al so not be forgotten that Col ombia has al so suffered and continues to
suffer froma very difficult situation brought about by the corruption that
drug trafficking has succeeded in introducing in many areas and at nany |evels
of society and the State, and that this has furthernore made it necessary,
particularly when the drug traffickers have used terrorist nmethods, to adopt
energency neasures. However, it is inadn ssible that anyone should state,

a priori, that enmergency neasures have been taken for the purpose of violating
human rights or covering up such violations or to limt the exercise of public
freedons. Any such statenent would need to be backed up by proof drawn from
the texts of the special provisions and with reference to cases in which human
rights have been wilfully violated through use of the special powers of the
Executi ve.

78. Constitutional provisions in force for states of enmergency. It should
be stated at the outset that the constitutional provisions in force in

Col ombi a go nmuch further and offer nore safeguards for the protection of human
rights in states of energency than the m ni mumrequirenments of internationa
human rights law, as contained in article 4 of the International Covenant on
Cvil and Political R ghts and article 27 of the American Convention on Human
Rights. This is clearly illustrated by the fact that article 214,

par agraph 2, of the Constitution prohibits the suspension of human rights and
fundanmental freedons in such circunstances and al so stipulates that the rules

of international humanitarian | aw nust be respected. |In addition, the
Constitution calls for legal and political safeguards to be applied both for
t he decl aration of states of energency and for the use of special powers. It

furthernore requires the special powers of the Executive to be regulated by a
statutory act.

79. Declaration of states of enmergency. Under articles 212, 213 and 215 of
the Constitution, the President may declare a state of enmergency, in a decree
bearing the signatures of all the mnisters, on the basis of the follow ng
constitutional criteria:

(a) Substantive grounds and reasons for declaring states of energency:
(i) Forei gn war or declaration thereof;

(ii) I nternal disturbance or serious disruption of public order
whi ch poses an inmnent threat to institutional stability,
the security of the State or civil harnony and whi ch cannot
be dealt with by the ordinary powers of the police
aut horities;
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(iii) For reasons other than those |isted above which threaten or
di srupt the econom c, social or ecological order

(b) Formal requirenments:

(i) Decree of the President of the Republic bearing the
signatures of all the mnisters;

(ii) Under Col onbian |aw, this decree nust be proclained and
brought to the know edge of the public;

(c) Political and | egal safeguards:

(i) At the political level, the Congress of the Republic nust be
convened or may neet as of right or on its own initiative
i medi ately in cases of foreign war or within three days of
the declaration of an internal disturbance. Under
article 214, paragraph 5, of the Constitution, the President
and the mnisters bear responsibility when declaring states
of energency without a foreign war or internal disturbance
havi ng occurred, and they are al so responsible, as are other
officials, for any abuse they nay have comritted in the
exerci se of special powers;

(ii) At the legal level, the Constitution stipulates that the
decree declaring a state of energency and the speci al
decrees issued by the Governnent in exercise of the special
powers are subject to supervision by the Constitutiona
Court. The Governnent is required to transmt themto this
hi gh court on the day follow ng their issuance; should it
not do so, the Court will automatically and i nmedi ately take
cogni zance of them In this regard, it should be noted that
article 214, paragraph 1, states that neasures deci ded on by
the Governnent in exercise of the special powers nmay relate
only to matters that have a direct and specific bearing on
the situation defined by the declaration of the state of
energency. Another limtation on the Governnent is that a
state of energency declared for reasons of interna
di sturbance cannot | ast for nore than 90 days; this may be
extended for two periods of the sane duration, the second of
themrequiring the prior and favourabl e opinion of the
Senate of the Republic.

80. Protection of human rights in states of energency. Regarding the
protection of human rights in states of emergency, it has already been noted

t hat Col ombi an | aw goes well beyond the “standard” minimum requirenents of
article 4 of the Covenant and article 27 of the Anerican Convention on Human
Rights. Article 214, paragraph 2, of the Constitution provides that human
rights and fundanental freedons cannot be suspended. It furthernore
stipulates that the rules of international humanitarian | aw nust be respected.
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The Constitution therefore enbodi es the nost nodern theories on the
conplenentarity of the two systens of international law to ensure that the
human person is always protected, even in the gravest and nost severe
situations of emergency.

81. Act No. 137 of 1994, the Statutory Act on States of Energency (referred
to above as annex 12), regulates in very great detail the powers by which the
Government may limt the exercise of particular rights in such circunstances,
so that the Iimtations do not affect core rights and freedonms (art. 7 of Act
No. 137). Articles 27 and 28 of the Act allow the Governnment to place
restrictions on the press, radio and television in the case of a foreign war,
as well as to limt freedomof novenent and residence with a viewto
protecting civilian lives and facilitating mlitary operations. The Act also
permts the establishnent of special zones of nobvenent or residence.

82. In cases of internal disturbance, Act No. 137 specifies in article 38
the powers that nay be exercised by the Government and the limtations it may
i mpose on private individuals in respect of freedom of novenent and residence;
tenporary requirenents of technical and professional services and the
establishnment of restrictions on the press, radio and television; freedom of
assenbly and public denonstration; the interception or recording of

comuni cations - by order of the conpetent judicial authority - and the
preventive detention of individuals - by order of the conpetent judicia
authority - when there is evidence of their involvenent in offences;

regul ati on of the supply of basic necessities and essential services; the
subordi nati on or denial of the exercise of certain rights in respect of
aliens; the inposition of fiscal or quasi-fiscal |evies; and the search - by
order of the conpetent judicial authority - of private residences.

83. As can be seen fromthis list of the Governnent's powers under the
Statutory Act on States of Energency (Act No. 137), the protection afforded
for the basic core of human rights contenplated in article 4 of the Covenant
and in article 27 of the Anerican Convention on Human Ri ghts goes well beyond
satisfying the mninmumrequirenments of international human rights | aw

84. In particular, consideration should be given to two fundanental aspects:

(a) The | ast subparagraph of article 213 of the Constitution provides
that civilians may in no case be investigated or tried by the mlitary
crimnal justice system

(b) Article 214, paragraph 2, requires that the statutory |aw on
states of emergency should establish safeguards for the protection of human
rights in conformty with international treaties. |In this regard, article 4
of Act No. 137, the Statutory Act on States of Emergency, specifies the
limtations on the Governnent as foll ows:

(i) The right to habeas corpus is non-derogabl e;

(ii) The judicial safeguards essential for the protection of
fundamental rights cannot be suspended,;
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(iii) Article 57 of the Act secures the renedy of protection of
fundamental rights so that the application for it and its
handl i ng cannot be made conditional or restricted in states
of emergency.

85. As can be seen, the constitutional and legal rules in force in Col onbia
faithfully conformto the requirenents laid down by the instrunents of

i nternational human rights |law and international humanitarian | aw and i ndeed
go nmuch further than the international rules as far as the protection of human
rights in states of energency is concerned.

86. Lastly, it should be pointed out that the Governnent of Col ombia has
always fulfilled its treaty obligation to informthe Secretary-General of the
United Nations of the declaration of states of emergency and their

term nation, by decision either of the Governnent or of the Col onbian courts;
the Secretary-General has al so been notified of the special neasures adopted.
Such information has |ikewi se been provided to the Secretary-General of the
Organi zation of American States

Article 5

87. Constitutional and | egal safeguards of human rights. As already

menti oned, the Col onbian Constitution provides in article 93 that

international treaties and agreements to which the State is a High Contracting
Party and whi ch recognize human rights and prohibit their restriction during
states of emergency take precedence over internal law, in addition, the rights
and duties set forth in the Constitution nmust be interpreted in accordance
with the international human rights treaties ratified by Col onbi a

Furthernore, the Constitution stipulates that the enunciation of the rights
and guarantees contained in the Constitution and in the internationa
agreenents in force is not to be construed as negating other rights inherent
in the human person which are not expressly referred to therein (art. 94).

88. On the basis of these provisions of the Constitution, the Constitutiona
Court, inits ruling on the constitutionality of Protocol Il of 1977
Additional to the Geneva Conventions of 1949, applied and devel oped the
originally French theory of a constitutional body of |aw (“bloque de
constitucionalidad”) and has raised it to the status of constitutiona
jurisprudence. In accordance with the Court's jurisprudence, internationa
treaties in the field of international human rights |aw and internationa
humani tarian |aw to which Colonbia is a party form together with the
Constitution, a single body of law, i.e. they are integrated with the
Constitution itself in what may be described as one “block”. Accordingly, the
State, the Governnent and public officials cannot fail to take cogni zance of
any of the rights and guarantees set forth in such treaties.

Article 6

89. Right to life, guarantees of the right to life and abolition of the
death penalty. The death penalty does not exist in Colonbia; it was abolished
in 1910. The 1991 Constitution stipulates that there will be no death penalty
and states in its preanble that the people of Col onbia, represented by their
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del egates, pronulgate the Constitution for the purpose, inter alia, of
ensuring life to the menbers of the nation. Article 11 stipul ates:

“Article 11. The right to life is inviolable. There shall be no death
penal ty.”

90. The Constitution provides that the authorities are established in order
to protect the lives of citizens and safeguards the right to life as a
fundanmental right through the renedy of protection, which was introduced to
protect fundanental rights by guaranteeing a pronpt, efficient and effective
| egal defence

91. The internal armed conflict, the drug traffic, the excesses comritted in
connection with subversive and counter-subversive activities, private justice,
comon crinme and inpunity, as well as poverty, are sone of the country’ s npst
conpel ling problenms. Al are |linked to the phenonmenon of violence. Many
etiological, historical and sociol ogical anal yses have been made of the
violence in Col ombia, an endenic problemwhich is as old as the country’s
history as a republic and has been at a high level for the last four decades.
At the same tinme, the Governnent and non-governnmental organizations continue
their many efforts to build a society in which conflicts are settled wi thout

t he use of force

92. Significant progress has recently been made by the Governnent in
strengthening institutional and | egislative mechanisnms to build a country in
whi ch harnoni ous rel ati ons and social justice prevail. It is obvious,
however, that such |egal support is not enough to build the country to which
all aspire; also needed is the unswerving determ nation of the Government to
i npl enment a set of policies ainmed at restoring a sense of citizenship
reconciling the people with the Governnent, bringing about a negoti ated
peaceful settlenent of the internal armed conflict and reducing significantly
the high levels of poverty that afflict mllions of Col ombi ans.

93. Since he assunmed office in August 1994, the President of the Republic,
Ernest o Sanper Pizano, has taken a clear stand on the responsibility of the
State to protect and pronote human rights. The Government recogni zes that
there have been abuses and arbitrary behavi our by sonme public officials and,
in an effort to curb, prevent and penalize such behaviour, has put into effect
a set of neasures, some of which were nmentioned earlier, while others will be
di scussed below. One inportant way of coming to grips with the problem of
human rights violations is to try to deternmine its exact dinmensions. The
statistics produced by non-governnental organizations in Colonmbia tend to

m srepresent the proportions of political violence and human rights violations
by public officials, through inproper handling of the indicators, as seen
earlier. \What is certain is that the figures show that some of the nost
serious types of human rights violations have begun to decrease and we cannot
but point to this fact as an encouraging sign, in the mdst of a very conplex
pi cture.

94. Recognition of the difficult human rights situation in Colonbia is a
basic tenet of President Sanmper's humanitarian policy. This has been the
foundati on of the Governnment’s policy, which is ainmed at curbing the phenonena
that are conducive to violence and its attendant human rights viol ations;
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puni shing those responsible for the violations; and using all possible neans
to guarantee respect for and pronotion of the human rights, especially the
right tolife, of all the inhabitants of the national territory.

95. Wth regard to its relations with non-governnmental human rights

organi zations, the Government pronotes an open-door policy for individuals and
organi zations specializing in the pronotion and protection of human rights,
which it considers to be its partners in the task of guaranteeing the
fundanmental rights of the inhabitants of the national territory. It seeks to
mai ntai n constructive relations with human rights bodies in trying to
elimnate violations and, for its part, will spare no effort to protect the
lives and integrity of their menbers.

96. In accordance with these principles, the Government sponsored two

i nportant consultations with non-governmental organizations during the period
under review. The first took the form of the National Human Ri ghts
Commi ssi on, which was established by Decree No. 1533 of 1994 (referred to
above as annex 10) and recessed in late 1995 as a result of a decision by the
non- gover nnent al organi zati ons, and the second, the Conmm ssion for the
Clarification of the “Trujillo Case”, Inter-Anerican Conm ssion on Human

Ri ghts, case No. 11007

97. It should be noted that the 1994-1998 National Devel opnent Pl an contains
a specific section on human rights and that this is the first time in the
country’s history that human rights have been explicitly referred to in the
Devel opnent Pl an and included anmong its priority tasks. Despite these efforts
by the Governnent, the fact that so many violent attacks take place in

Col onbi a cannot be ignored; they have nade Col onmbia the world | eader in
statistics on violent deaths, with an annual rate of nearly 80 violent deaths
per 100, 000 i nhabitants, by far the highest in the world. The extent and
nature of the State's responsibility for this horrible statistic my be

debat abl e, but a theoretical discussion of this problem does not nean that
recognition of the situation can be avoi ded.

98. In order to deal with this situation, the Governnent is pronoting a
deci sive human rights policy, whose main programres and | egislative and
admi ni strative neasures are described bel ow

MEASURES AGAI NST | MPUNI TY

1. Strengthening of the systemof justice

Government policy for strengthening the systemof justice focuses on the
foll owi ng areas

(a) Techni cal and hunman resources support to nake the system nore
efficient and stream i ne judicial departments;

(b) Pronmoti on of access to judicial and | egal services and the
adm nistration of justice: <citizens’ access to such services will be nmade
easi er and out-of-court conciliation nmechanisnms will be widely pronoted. A
citizens’ counselling service is also planned,;
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(c) Crinme prevention and social rehabilitation as the central feature
of prison policy;

(d) Organi zation of nedical, |egal and psychol ogi cal assistance
programes for victins, with special enphasis on mnors;

(e) Construction and renovation of prisons.

2. Streamining of judicial departnents

On 15 Novenber 1994, the President of the Republic issued Presidentia
Directive No. 04 ordering officials of the executive branch of Governnent to
hel p create conditions favourable to conciliation procedures at the pre-tria
or trial stage in proceedings against the nation, with a view to relieving
pressure on judicial departnments and enabling themto operate pronptly and
econom cal | y.

3. Establishnent of the National Human Rights Procurators Unit

The Public Prosecutor’s Departnent has issued a decision establishing
the National Human Ri ghts Procurators Unit, whose purpose is to expedite
i nvestigations into serious violations of human rights and internationa
humani tarian | aw,

The Unit is responsible for coordinating and nonitoring the
i nvestigatory functions carried out by the Judicial Police;

This measure reflects the high priority given by the Public Prosecutor
to the investigation of human rights violations and is an inportant step
forward by the country in conbating inpunity.

4. O her neasures against inpunity

O her nmeasures adopted by the Governnent of Col onbia are the foll ow ng:
Support for the National Human Ri ghts Procurators Unit;
Speci al Comm ssion for the investigation of the violence in Trujillo;

Foll ow-up Committee on the inplenentation of the recomendati ons of the
Trujillo Comm ssion;

Conmi ssion to nonitor the situation of human rights and internationa
humanitarian |law in the Departnment of Meta

Support Commttee for the adnministration of justice in connection with
the events at Villatina, Caloto and Los Wvos;

Foll ow-up Committee on the recommendati ons of the support commttee for
the adm nistration of justice in Connection with the events at
Villatina, Caloto and Los Uvos.
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5. Reformof the mlitary crinnal justice system

In March 1994, the Mnistry of Defence established a comm ssion for the
reformof the Mlitary Crim nal Code, whose work focused on the follow ng
ar eas:

Definition of active service;

Adoption of the adversarial system

Participation of civilians (victins and relatives) in mlitary trials;

I nclusion of, and harsh punishment for, new offences such as torture,
enforced di sappearance of persons and genoci de;

Establi shnent of a military judicial apparatus that is independent of
the mlitary command structure;

Est abl i shnment of a |egal aid system (State-financed | egal assistance for
persons accused of an offence);

Mandat ory participation by the Government Procurator’s O fice under the
cl ose supervision of the Attorney General's Ofice.

On 15 August 1995, the Comm ssion submitted its proposal to the
Government for a new Mlitary Crimnal Code, which is being studied by
the Mnistry of Defence for subm ssion to Congress.

6. Legislative reforns

The following are sone recent legislative bills ainmed at the protection
and pronotion of hunman rights:

(a) Bill on the adoption of the Inter-Anmerican Convention on Forced
Di sappearance of Persons

The Organi zation of Anmerican States Convention was submtted to the
Congress of the Republic for approval, w thout reservations, in 1994,
Congress did not conplete the process. The Government intends to resubmt the
bill, which it regards as being of fundanental inportance, to Congress for
consi derati on.

(b) Act No. 62 of 1993, on the reformof the National Police

Act No. 62 of 1993 introduced a reformof the National Police. The
following are anong its nost significant elenents:

Establ i shnent of the O fice of the National Police Comm ssioner. This
office, which is headed by a civilian with legal training who is equa
inrank to the Chief of Police, is the highest-ranking interna

di sci plinary control body;
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Establ i shnent of the National System of Participation in Police Affairs,
which is designed to bring the conmunity closer to the uniformed police
force through national, departnmental and |ocal conmttees;

Establ i shnent of the executive branch, which works for the inprovenment
of police officers’ salaries. This section of the reformwas decl ared
unconstitutional for technical reasons. New legislation is currently
bei ng prepared.

(c) Bill on conpensation

The Mnistries of Foreign Affairs and Justice, the Legal Department of
the O fice of the President of the Republic and the Ofice of the Presidentia
Advi ser for Human Rights submitted a bill to the Congress of the Republic
“providing for conpliance with the recommendati ons of intergovernnmental human
rights organi zati ons on conpensation for loss or injury”. The bill is
currently under consideration by the Senate.

(d) | npl enenting Decree No. 173 of 1993

Thi s decree contains regul ations governing the “Pre-trial Adm nistrative
Conci liation” mechani smprovided for in Act No. 23 of 1991. Decree No. 173 of
1991 provides for conpensation for mental and physical injury caused by public
officials, through an expeditious procedure involving participation by the
Government Procurator’s O fice and the approval of an agreenent between the
parties by the adm nistrative court, which decides the matter within a period
of not nore than two nonths.

(e) Justices of the peace

The bill relating to the justices of the peace defines the scope of the
justices’ conpetence and the procedures to be followed by themin mediating
m nor conflicts within the conmunity.

(f) Access to justice without a |awer

This bill before Parliament is intended to enable individuals to carry
out a series of steps and procedures relating primarily to the adm nistration
of justice, wi thout need of a | awer

(9) Enf or cenent proceedi ngs

This bill has been subnmtted by the Governnent to the Congress of the
Republic. Its purpose is to institute rules governing the constitutiona
provision (art. 87) which enables individuals to appear before the judicia
authority to demand the application of a law or the fulfilment of an
adm nistrative act. It is currently being processed by the |egislature.
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(h) Material responsibility of the State
This bill provides for the possibility of State clainms for restitution
froma public official who is guilty of an act or onission that had a bearing
on the injury caused. It is due to be submtted to the Congress of the

Republic shortly.

(i) Single disciplinary code

The foll owing are anong the nost significant aspects of this recently
adopted | aw

It increases the statute of limtations for disciplinary action

It characterizes genoci de and enforced di sappearance of persons as
serious offences;

It lays down a period of 10 days within which the official’s superior
must order the penalty requested by the Governnent Procurator to be
carried out;

It provides for the possibility of a six-nmonth suspension for an
official who is being investigated, in order to avoid any undue

i nterference;

It protects nenbers of the police and arnmed forces.

(j) Statute of the Administration of Justice

This bill lays down regul ati ons governing the constitutional provisions
on the organi zation and jurisdiction of the judiciary. Anobng the proposed
regul ations are the renedy of direct conpensation for unsatisfactory
performance of judicial services and the civil liability insurance policy
required of all nenbers of the judiciary.

7. Strengthening of internal prevention and control neasures

The M nistry of Defence ordered the establishnent of the Ofice for
Human Rights and Political Affairs of the Mnistry of Defence and that of
human rights and international humanitarian |aw offices in all mlitary
garrisons and police stations. To date, 126 human rights offices have been
established within the arny, 5 in the navy and 3 in the air force; offices
have been established in the Police Departnent, the Departnent of Mlitary
Intelligence, the Narcotics Division, the 33 | ocal police departnents and the
15 police training schools.

Wth regard to the police, Act No. 62 of 1993 assigned the Nationa
Pol i ce Conmmi ssioner the function of instituting disciplinary and crimna
i nvestigations agai nst nenbers of the police force if necessary and sponsoring
prevention policies.
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8. National Communications Network for the
Protection of Human Rights in Col onbi a

In order to stream ine the handling and processi ng of cases of human
rights violations, the Governnent, in cooperation with the Government of the
Net herl ands, has put into operation the National Comunicati ons Network for
the Protection of Human Rights, which will use information technology to
supply pronpt information to the bodies responsible for investigating and
nmoni toring human rights violations.

The project will design, develop and inplenent a conprehensive
i nformati on system which will collect data on human rights viol ations
t hroughout the national territory and send information to bodies with
conpet ence and capacity to investigate and/or punish human rights violations.

9. C(Citizens' Security Plan

This is an initiative ainmed at crime prevention and respect for human
rights through coordi nated action by the national, departnmental and |oca
authorities and the public.

The Citizens’ Security Plan is intended by the Governnent to nodernize
the police and nmaeke it nore professional by expanding the reformintroduced in
Act No. 62 of 1993, enphasizing its civilian nature and its preventive action
and pronoting a closer and nore positive relationship with the community.

10. Progranmmes for resolving specific regional and social
situations of violence and human rights violations

The Governnent plans to pay special attention to the regions and
comuni ties hardest hit by violence by pronmpting inter-agency and policy
coordi nati on schenes ai ned at pronoting harnmoni ous rel ations.

It should be noted that one of the objectives of the Act on the
Reor gani zati on of the Mnistry of the Interior is to provide the Mnistry with
the tools for pronoting harnonious relations at the |local, regional and
nati onal levels and inproving the institutional response to the needs of
citizens in order to defuse conflicts that adversely affect human rights as a
whol e.

Efforts will also focus on strengthening human rights at the |oca
| evel , through pronotion and education activities for building up |oca
pronmoti on and protection bodies such as nunicipal councillors, human rights
comm ttees and groups and ot her kinds of associations.

11. Conbating private justice

The inappropriately naned “param litary” or “self-defence” groups have
traditionally been connected with the peasants' reaction to guerrilla attacks.
In recent years, however, the drug traffic has played an inportant role in the
probl em by establishing armed groups to serve its interest and to take over
| arge stretches of | and.
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According to a study by Al ejandro Reyes Posada (a researcher with a
Nati onal University's Institute of Political Studies) entitled “Geography of
violence in Colonbia”, in 67 per cent of the municipalities where mlitary
groups are present, there has also been an increase in the rate of |and
acquisition by drug traffickers.

The Governnent is concerned about persistent reports of participation by
State officials in the activities of such organi zations, which is nearly
al ways the choice of an individual or a small group of officials rather than a
“count erinsurgency strategy”.

The Governnent intends to deal with this problemon several fronts, as
fol |l ows:

(a) Smal |l Arnms Amesty Act, which is to be submtted by the Executive
to Congress for consideration and will contain specific rules;

(b) Revi val of existing |egal nmechanisns prohibiting hired killers and
private justice (Decrees Nos. 813, 814 and 815 of 1989);

(c) Study by the Mnistry of the Interior on the offer by some private
justice groups to enter into a dialogue with the Mnistry with a viewto their
di sbandnent and in preparation, according to the Mnister, for turning
t henmsel ves over to the system of justice;

(d) Est abl i shment by the Public Prosecutor's Ofice of specialized
units for investigating offences commtted by private justice groups.

12. Human rights education for the police and arned forces

Human rights education for the police force is ainmed not only at
providing instruction on the body of universal |egislation governing
har moni ous relations in society, but at creating the conditions necessary for
the observance of that |egislation out of a personal ethical and nora
conviction that will prevent abuses and cover-ups in the nistaken belief that
these are necessary for the protection of mlitary honour

It is a well-known fact that confrontation has serious effects on the
psychol ogi cal structure of the individuals directly involved, creating
confusion and causing sone officials to see a contradiction between the strict
observance of ethical standards and the strategic and tactical objectives of
the mlitary. The escalating brutality of the fighting in Colonmbia creates a
desire for vengeance and reprisals as a result of the pain and hatred that
bar barous acts woul d nmake any human being feel. This is the breeding ground
for political violence. Under these circunstances, sone officials have
conmitted human rights violations in the belief that they were acting on
behal f of the nation

In view of this problem the Governnent, through the Mnistry of Defence
and the Ofice of the Presidential Adviser for Human Rights, is assessing
human rights educati on progranmes for the police and arned forces in an effort
to design an anbitious educational project ained at getting police officers to
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adopt the cause of human rights as their own so that abuses will be curbed and
puni shed and, above all, so that further abuses will not be comm tted.

I n pursuance of these goals, the Mnistry of Defence has set itself the
| ong-term strategi c objective of pronoting and strengthening a human rights
culture and ethic within the police and armed forces. Human rights should not
be perceived as an antinmlitary or anti-institutional issue. 1In addition to
broadeni ng the cultural outl ook of the nenmbers of these forces, |earning about
and observing human rights will have a positive effect on the discipline and
prof essionalisminherent in it.

The foll owi ng policies have been inplenented in order to achieve this
obj ective:

(a) “Speci al campaign for human rights observance”, ainmed at arny
personnel and police officers at the national |evel; the nethodol ogy of this
educati onal canpai gn consists of holding regional semnars to consider cases
of violations of human rights and international humanitarian |law as a basis
for group reflection and discussion. The canpaign is sponsored by the
M ni stry of Defence and the Ofice of the Presidential Adviser for Human
Rights and is run by a team of professionals;

(b) Mass production of teaching materials for all mlitary garrisons
and police stations, such as posters and panphlets. As part of this
i nformati on canpai gn, the basic rules of human rights and internationa
humani tarian | aw were printed on a card, which all the soldiers carry in their
pockets;

(c) Trai ning semnars for human rights instructors in the training
school s for conm ssioned and non-conmi ssioned officers of the national arny,
run by the O fice of the Presidential Adviser for Human Rights in coordination
with the MIlitary Wapons and Services School

(d) Human rights training workshops as part of the advancenment courses
for uniformed and non-unifornmed police officers and special courses for
menbers of the Judicial Police;

(e) Participation of the Mnistry of Defence in all situations that
may be used to publicize and formul ate human rights pronotion and protection
pol i ci es.

13. O her approaches to the protection of hunman rights

(a) Formul ati on of a special programme to facilitate the task of the
International Committee of the Red Cross of gathering up-to-the-mnute
i nformati on on detentions and arrests throughout the national territory;

(b) Formul ati on of a special programme for the protection of w tnesses
in trials involving human rights violations and persons at risk or those whose
personal integrity is under threat for ideological or political reasons;
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(c) Systematic efforts to find persons mssing for political reasons
and fornul ation of a programme to centralize informati on on m ssing persons
and unidentified corpses.

STRENGTHENI NG AND EXPANSI ON OF AREAS OF COOPERATI ON AT
THE NATI ONAL LEVEL W TH NON- GOVERNMENTAL ORGANI ZATI ONS
WORKI NG I N THE FI ELD OF HUMAN RI GHTS

On 23 August 1994, Presidential Decree No. 1533 of 1994 established the
Human Ri ghts Conmi ssion as a body for the coordination of policies and
nmeasures for the protection of human rights.

The Commi ssi on brought together the npst representative governnmental and
non- governmental sectors with responsibilities and interests in the field. In
a constructive and enterprising spirit, these sectors set thenselves the task
of hol ding discussions to reach consensus on the nost inportant human rights
t opi cs.

Backgr ound

As part of Peace Agreenment concluded on 9 April 1994 between the
Governnment and the Corriente de Renovaci 6n Socialista (Socialist Renovation
Movement (CRS)), a guerrilla group that has denobilized and re-entered
denocratic civilian life, it was decided that the Ofice of the Presidentia
Advi ser for Human Rights would hold a forumto anal yse the proposals submtted
by the CRS during the negoti ations;

Pursuant to that nandate, the O fice of the Presidential Adviser for
Human Ri ghts and the CRS agreed to establish a Preparatory Comrittee for the
Forum so that, fromthe outset, all sectors concerned with human rights woul d
be involved in discussing and identifying solutions to the problem

The Forum called “Human Rights: Goals and Proposals”, was held on
21 and 22 July 1996; 450 people took part; work was divided anong four
conmittees dealing with four central topics: peace policies, internationa
humani tarian | aw, protection of human rights and inpunity;

The constructive and enterprising nature of the event produced a broad
consensus on initiatives relating to the areas discussed.

Est abl i shnent and functions of the National Hunman Ri ghts Comm ssi on

Presi dential Decree No. 1533 of 18 July 1994 established the Human
Ri ghts Commi ssion, the nain purpose of which was to continue devel opi ng the
topi cs and proposals of the above-nenti oned Forum and spell out their details
to the extent necessary for agreenent and approval

The Commi ssion was established for a period of six nmonths, extendable
once, and was in fact extended.



CCPR/ C/ 103/ Add. 3
page 38

Conposi tion

Article 3 of Decree No. 1533 stipulated that the Human Ri ghts Conm ssion
woul d be made up of: the Director of the Admi nistrative Departnment of the
O fice of the President of the Republic, the Mnister of the Interior, the
M ni ster of Defence, the Mnister for Foreign Affairs, the Presidentia
Advi ser for Human Rights, the Presidential Adviser for Peace, the Presidentia
Advi ser for Defence and National Security, the Public Prosecutor, the Attorney
General , the Orbudsnman, the Director of the Col onbi an Red Cross, a
representative of the Col onbi an Epi scopal Conference, the Representative of
the International Conmittee of the Red Cross, and a representative of each of
the foll owi ng human rights non-governnmental organizations: Citizens’
Initiative for Peace; Andean Conmmi ssion of Jurists, Colonbian Section
Standing Comm ttee for the Defence of Human Rights, International Working
Group for Human Rights; as international observers: Inter-American Comr ssion
on Human Rights, Chargé d’' Affaires of the Kingdom of the Netherl ands.

In accordance with its functions, the Commi ssion has agreed to accept
the foll owi ng other bodies as nenbers: Mnistry of Justice, Sole Wrkers’
Federation (CUT), People’ s Research and Education Centre (CI NEP), Association
of Retired Army Officers, Corporaci 6n Utopias, National Departnent of
Pl anning, Committee on Solidarity with Political Prisoners and the Human
Ri ghts Committee of the House of Representatives.

Euncti ons

The Conmi ssion has an Executive Conmittee nade up of governnental and
non- gover nnent al bodi es, the CRS and the CGovernnent Procurator’s Ofice.

The basic rule for decision-making is that decisions are adopted by
consensus.

To process and anal yse the problenms with which it is concerned, the
Conmi ssion initially established four working groups dealing with the sane
topics dealt with by the above-nenti oned Forum

Peace policies;

I nternational hunmanitarian | aw,

Protection of human rights; and

[ mpuni ty.

For the second phase, after an assessnment of the work acconplished, it
was decided to use a new nethodol ogy consisting of the establishnent of
techni cal groups to anal yse di sagreenments and do further work on

insufficiently treated topics.

Al l nmenber bodies of the Conm ssion participate in the work of each
Wor ki ng G oup.
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The plenary net once a nonth to be informed of and di scuss the WrKking
Groups’ progress.

Assessnent

This was the nost extensive attenpt ever nade in Colonmbia to find
col l ective and coordinated solutions to the human rights problem

The di scussi ons were not devoid of healthy debate, but there was a
constructive and positive feeling on the whole.

Al t hough consensus coul d not be expected on all the matters dealt with,
the Governnent had hoped that this exercise in coordinating the conplex human
rights problemwould | ead to sone basic agreenents on practical measures as a
result of initiatives by civilian and mlitary, governnental and
non- gover nnent al sectors.

The Commission is currently in recess owing to a decision by the
non- gover nmental organizations to withdraw in order to express their
di sagreenent with the emergency neasures taken by the Governnment at the end of
1995. The Governnent hopes to conplete the process with the coordi nated
preparation of a final assessment of activities and results.

PEACE PCLI CY

In order to fulfil the highest obligation of the Col onbian State to
avoid wars and humani ze any arned conflicts that take place within its
territory, the Governnent has inplenented a peace policy that ains to find new
ways of negotiating with arned insurgent groups and has nade significant
progress in humani zi ng such conflicts.

As already stated, the Covernnent of Colonbia has the political will to
seek a negotiated political solution to the internal arnmed conflict affecting
the country and assures the United Nations Human Rights Comrittee that it is
willing to establish contacts and hold talks with the arned insurgent groups.
The international conmunity can keep itself infornmed and seek ways of
contributing to this process through the Comrittee. Despite the foregoing,

however, the Government of Col onbia cannot fail to fulfil its constitutiona
obligation to maintain and restore |law and order in the country and defend
national unity and the territorial integrity of the State by all legitimte

nmeans; to that end, it will use every neans nade available to it by the
Col ombi an Constitution and the laws to carry out its mandate under the
Constitution through the legitimte use of force.

In his statement on taking office, President Ernesto Sanper indicated
that he was willing to negotiate with the guerrilla nmovenments, appointed a
H gh Commi ssi oner for Peace and called on all citizens to cooperate in
bui | di ng har noni ous rel ati ons.
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I n pursuance of these objectives, the Col onbi an Congress adopted

Act No. 171 of 1994, by which Col onbia accedes to Protocol Il Additional to
t he Geneva Conventions of 1949, approved by the President of the Republic on
16 Decenber 1994. Additional Protocol Il of 1977 entered into force for

Col onbi a on 15 February 1996

The Governnent's hurmanitarian policy is nore anbitious still. The
Presi dent has proposed that the guerrilla groups should observe some mnina
rul es of conduct, as prescribed by international humanitarian law, and is
prepared to ask the arnmed forces and the police to observe the sane rules and
to hold discussions with the arnmed insurgent groups on verification nechanisns
whi ch mi ght be supervised by the Governnment Procurator's O fice or the
International Committee of the Red Cross.

The President of the Republic accepted the proposal by the Hi gh
Commi ssi oner for Peace that a preparatory phase for possible negotiations
shoul d start on the basis of the follow ng guidelines:

The process should be discreet and confidenti al

The Governnent woul d prefer simultaneous negotiations with all the
groups, but did not rule out other possibilities;

The Governnent woul d prepare a general act which would call on people to
turn in their weapons and would include specific rules for disbanding
sel f-defence and “paramilitary” groups; it would take steps to ensure
that the State mmintained control over all weapons;

Peace negotiations in the mdst of war: the CGovernment was prepared to
conduct negotiations without the prerequisite of a cease-fire;

Humani tarian policy: the Governnent confirmed, repeated and fulfilled
its obligation to conply with the rules of international humanitarian
| aw, defend and protect human rights and establish policies aimed at
provi di ng conprehensive care for persons displaced by the viol ence;

Participation of civil society: during this stage, in the framework

of consultations on the Devel opnent Pl an, the Government woul d
encourage the setting-up of round tables for peace, to which Col onbi ans
could submt their opinions on the process for consideration

Despite the fact that the presidential initiative did not strike a
responsi ve chord with the guerrilla groups, the Governnent is prepared to
continue its peace efforts in the full know edge that peace is an essentia
prerequisite for effectively guaranteeing all citizens the nost fundanenta
human right: the right to life.
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STRENGTHENI NG OF | NTERNATI ONAL COCPERATI ON MECHANI SM5 | N RESPECT
OF HUMAN RI GHTS AND | NTERNATI ONAL HUMANI TARI AN LAW

The Government has been working to strengthen internationa
cooperation nmechani sns, which have a positive effect on the human rights
situation. International cooperation should be based on objectivity,
reci procity, balance and respect for national sovereignty.

Fol I owi ng this approach, President Sanper’s CGovernnent has taken account
of the recommendati ons made by various intergovernmental organizations and
will continue to take theminto account in designing its human rights policy.

It has a careful review of the country’ s situation with regard to
i nternational human rights |law and international humanitarian |aw for the
pur pose of determ ning the extent to which they are being inplenmented and
desi gni ng appropri ate neasures.

The Governnent formally invited Amesty International to open a
permanent office in Colonbia. This proposal was rmade by the Mnister for
Foreign Affairs to M. Pierre Sané, Secretary-GCeneral of Ammesty
International, during his visit to the country in Novenber 1994. The purpose
of the invitation was to enable Amesty International to adopt a direct and
sensi bl e approach to human rights in Colonbia so that its eval uati ons ni ght
hel p to design solutions that would benefit the country.

M. Francis Deng, Representative of the Secretary-General on
internally displaced persons, visited the country in July 1994. In
Oct ober 1994, at the invitation of the Government, the country was visited by
M. Bacre Waly Ndi aye, Special Rapporteur on extrajudicial, summary or
arbitrary executions and M. Nigel S. Rodley, Special Rapporteur on the
qguestion of torture appointed by the the United Nati ons Comm ssion on Human
Rights. During their stay in Col onbia, the Special Representative and the
Speci al Rapporteurs had the opportunity to speak with governnenta
authorities, various non-governnental human rights organi zati ons and ot her
sectors of civil society.

The United Nations H gh Conm ssioner for Human Ri ghts,
M. José Ayal a Lasso, al so accepted an official invitation by the Governnent
to visit the country and neet with State authorities and non-governnenta
human rights organizations. This visit was held from 11l to 16 Decenber 1994.
The President of the Republic requested the H gh Conm ssioner to open an
office in Colonmbia. To this end, M. Ayala Lasso appointed
M. Philippe Texier and M. Carlos Villéan Durdn to determine the matters to be
dealt with by the Colonbia office as a matter of priority. M. Texier and
M. Villan Duran visited the country in August 1995. On the basis of a
statement made by the Chairman of the United Nations Conm ssion on Human
Rights at its fifty-second session, the H gh Conm ssioner for Human Ri ghts was
requested to open the Colonbia office. Preparations for and negoti ati ons on
the necessary basic agreenents are now under way.

The Governnent considers these visits to be especially inportant as
steps forward in furthering cooperation with intergovernnmental bodies and
non- gover nnental human ri ghts organi zati ons.
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To give effect to the recommendati ons of several nenbers of the
i ntergovernmental organization systemfor the protection of human rights, the
Presi dent of the Republic issued Decree No. 1290 (annex 4) on 31 July 1995
“establishing the Conmi ssion for the analysis of and advisory assistance in
i mpl enenting the reconmendations of international human rights bodies”. The
Conmi ssion, which is conposed of the Mnisters for Foreign Affairs, the
Interior, Justice and Defence, the Hi gh Comm ssioner for Peace, the directors
of the National Planning Departnent and the Adm nistrative Security Depart nent
and the Presidential Advisers for Defence and Security for Human Rights, is
responsible, inter alia, for the inplenentation of the reconmendati ons of the
i nternational human rights bodies and the experts appointed by them

On 15 February 1996, an agreenent was signed with the Internationa
Conmittee of the Red Cross, in accordance with the Headquarters Agreenent
adopted in 1980, governing ICRC s hunanitarian activities in Colonbia. |CRC
has been working in the country since the late 1970s and has made a
substantial contribution to protection and hunanitari an assi stance for the
victinms of the armed conflict.

Presi dent Sanper’s Governnent has also subnmitted several human rights
cooperation projects for consideration by Governments and internationa
or gani zati ons.

Article 7

99. Prohibition of torture and cruel, inhuman or degrading treatnment or

puni shient; prohibition of nedical or scientific experinmentati on w thout
consent. Torture and cruel, inhuman or degradi ng treatnent or punishnent are
prohi bi ted under article 12 of the Constitution, which stipul ates:

“Article 12. No one shall be subjected to enforced di sappearance, to
torture or to cruel, inhuman or degrading treatnent or punishment.”

100. Col ombi a adopted the Convention agai nst Torture and Other Cruel, Inhuman
or Degrading Treatnent or Punishnent through Act No. 70 of 1986.

101. Torture is characterized as an offence in the section of the Crimna
Code on offences agai nst personal autonony (art. 279) and carries a penalty of
5 to 10 years' inprisonment, unless the act constitutes an offence punishable
by a heavier penalty.

“Article 279: Anyone who subjects another person to physical or nental
torture shall be liable to between five (5) and ten (10) years

i mpri sonment, unless the act constitutes an offence punishable by a
heavi er penalty.”

The system of criminal justice characterizes torture as a circunstance that
i ncreases the penalty for the offence of abduction when it is commtted
agai nst the victimof the principal offence.

102. In addition to these constitutional and | egal provisions, there are
saf eguards designed to prevent the practice of torture in situations where a
person is deprived of his liberty. Procedures relating to arrest and
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detention contain neasures designed to guarantee the integrity of the person
concerned during such tine as he is deprived of his liberty. The new Code of
Crimnal Procedure (Decree No. 2700 of 30 November 1991) provides that terns
of inprisonnent are to be served in places and in the manner provided for by
law (art. 45). Failure to conmply with the legal requirements constitutes the
of fence of unlawful deprivation of liberty, which is taken as arbitrary
conduct by an official. It is liable to a termof one to five years

i mpri sonment .

103. When a person is arrested, it nust be placed on record that the
arresting official stated the grounds for the arrest; and informed the person
concerned of and facilitated his right to consult imediately with defence
counsel and with the person to be apprised of the arrest. These neasures are
designed to prevent detention inconmuni cado by guaranteei ng constant contact
bet ween the detainee and his I awers and rel atives as a neans of helping to
prevent torture and cruel and inhuman treatnment.

104. In order to ensure that the arrest is carried out in accordance with
these legal rules, provision is made for the renedy of habeas corpus (art. 430
of the Code of Crimnal Procedure), which protects freedom when the rul es have
not been conplied with or deprivation of liberty is extended unlawfully. When
an unl awful arrest has taken place, the person concerned is entitled to the
fol | owi ng guar ant ees

(a) He may apply to any judge or magistrate in the place where the
unl awful arrest occurred or the place closest to it so that the judge or
magi strate may decide, within the next 36 hours at the latest, whether his
rel ease shoul d be ordered; the application may be submitted to any judicia
of ficer, but the proceedings are conducted exclusively by the crimnal judge;

(b) The renmedy may be applied for by third parties on the person's
behal f, with no need for a power of attorney;

(c) The proceedi ngs nay not be suspended or postponed on account of
hol i days or court recesses.

105. Since pronptness is of the essence in this regard, the decision-making
process and action on the decision override any contingencies or circunmstances
whi ch may del ay the proceedings. Article 434 of the Code therefore prohibits
the application frombeing referred to another judge.

106. Another inportant safeguard is that there are provisions which

i nvalidate testinony, confessions or any other evidence obtained by torture.

In this connection, the Code of Criminal Procedure states that the follow ng

constitute evidence: inspection, expert investigations, docunents, testinony
and conf essi on.

107. Act No. 65 of 1993 introduced the new Penitentiary and Prison Code,

whi ch brings the penitentiary rules into line with the principles of the 1991
Constitution. 1t contains the basic principles to be applied in the
enforcenent of crimnal penalties in a humane and nodern way in keeping with
the precepts of the Constitution and the international human rights
instruments. This new | egislation has made it possible to design a
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penitentiary policy based on the guiding principles of equality and respect
for human dignity. These |egal precepts ensure the observance of the
International Covenant on Civil and Political Rights in legislation relating
to the penitentiary system Articles 5 and 6 of the Act stipulate that there
shall be respect for human dignity in all detention centres and respect for
constitutional guarantees and universally recognized rights, and prohibits al
forms of psychol ogi cal, physical or nental violence. The Act also states that
penal ti es have a protective and preventive function and that their ultimte
goal is resocialization, treatnent, protection and rehabilitation of the

i ndi vi dual who has conmitted an offence.

108. An inmate is held incomrunicado only in the follow ng cases:

(a) For health reasons;

(b) When necessary for maintaining prison security;

(c) As punishnment. 1In such cases, it may be ordered only for 60 days,
with entitlement to two hours a day outside, and under the supervision of the
pri son doctor;

(d) At the inmate’ s request, with prior authorization fromthe warden.

O her legislative neasures

109. Article 60 of the Attorney General's Ofice Oganization Statute
(Act No. 201 of 1995) assigned the O fice of the Procurator for the Defence of
Human Rights the follow ng main functions:

(a) To hear in first instance disciplinary proceedings in connection
with human rights violations in cases of genocide, massacres, nultiple
killings, enforced di sappearances and torture, as well as serious violations
of humanitarian law, commtted in the exercise of their functions by nenbers
of the Mnistry of National Defence, the Armed Forces, the National Police and
ot her public officials;

(b) Ensure the protection of human rights in prisons, judicial and
police prem ses and psychiatric institutions, so that inmates will be treated
with respect for their dignity and will not be subjected to torture or other
cruel, degrading or inhuman treatnent and will receive proper |egal and
medi cal assistance and hospital care. Wen it determ nes that a violation has
taken place, it shall institute the appropriate proceedings.

In view of the nature of torture, the | aw assigned specific jurisdiction to
the O fice of the Procurator for Human Ri ghts w thout regard for the rank or
organi zation to which the accused person belongs. Torture was al so

di stingui shed fromother offences to be investigated and puni shed as

vi ol ati ons of human rights, such as personal injury cases, which are heard by
ot her services in the Governnent Procurator's Ofice

110. Because the Public Prosecutor was concerned about the human rights of
accused persons, and in particular of citizens, in relation to the crimna
i nvestigation powers of sone officials, he established the disciplinary regine
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provided for in chapter |, section VII, of Decree No. 2699 of 1991, the
Organi zation Statute of the Public Prosecutor's O fice, according to which
torture is a disciplinary of fence against human rights (art. 21 of Decision
No. 017 of July 1992).

Judicial renedies

111. In 1993, the Constitutional Court declared that some of the decrees

i ssued in connection with the state of internal disturbance, including the one
which restricted the exercise of the right of habeas corpus (the essentia
mechani sm for preventing torture), were unenforceable in proceedi ngs before
the regional courts, as was the decree ordering that nobile crimna

i nvestigation police units should be set up conprising nmenbers of the arned
forces.

112. An inportant precedent in this regard is the judgenent

of 16 Decenber 1987 by which the Council of State confirmed the ruling
declaring the Mnistry of Defence adnministratively responsible for the nenta
and physical injuries suffered by Dr. O ga Lopez de Rol dan, who had been
tortured on mlitary premses in 1979. 1In a judgenent of 5 February 1988,

the sanme high court declared the Mnistry of Defence responsible for the
death of Marcos Zanbrano, who had been tortured by military personnel in 1980.

113. As regards political measures, in Decenber 1991 the Governnment set forth
its comprehensive policy to conbat all types of violence affecting the
country, including torture. This policy was enbodied in the docunent entitled
“National Strategy against Violence”, which gives details of inter-agency
coordination activities and the areas of jurisdiction of the various
government bodies in respect of the strengthening of justice and policies to
deal with different types of violence and with the protection and pronotion of
human rights.

114. Concerni ng whether an order by a superior or public authority may be
i nvoked as justification for torture, article 91 of the 1991 Constitution
stipul at es:

“Article 91: In the event of a manifest violation of a rule of the
Constitution to the detriment of any person whatsoever, superior orders
do not relieve the agent exercising themof responsibility.

Serving mlitary personnel shall be exenpt fromthis provision. Were
they are concerned, responsibility shall be borne solely by the superior
who i ssues the order.”

Article 91 of the Constitution relates to the constitutional responsibility
that lies with any authority who specifically violates a fundanental right to
the detriment of an individual, thereby incurring each and every type of |ega
responsibility (crimnal, disciplinary, civil or admnistrative), and who may
not cite in justification an order, albeit a lawful one, received froma

hi gher authority. Mlitary order and discipline dictate an exception to this
constitutional rule for nenbers of the arned forces on active service, in
whose case responsibility lies with the superior who gave the order
Neverthel ess, this exception nmay not be interpreted as justifying torture,
since the right to physical integrity, as has been observed, is inalienable
and may not be suspended under any circunstances.



CCPR/ C/ 103/ Add. 3
page 46

115. The classification of torture is dealt with in article 256 of the
Mlitary Crimnal Code, which covers both physical and nmental torture. The
article states:

“Anyone who subj ects another person to physical or nental torture shal
be liable to between one (1) and three (3) years' inprisonment, unless
the act constitutes an of fence punishable by a heavier penalty.”

116. Wth regard to the right of individuals to file a conplaint and to have
their case pronptly and inpartially exam ned by the conpetent authorities and
to have nmeasures taken to ensure that the person who has filed the conplaint
and any witnesses are protected against ill-treatnent or intimdation arising
fromthe filing of the conplaint or testinony, it should be noted that, in the
| ast two reports submtted by the Ofice of the Attorney CGeneral of the Nation
on human rights, it was stated that, in view of the serious nature of the

of fence, conplaints of torture undergo a very stringent investigation because
the diversity of the alleged acts, which range fromsinple ill-treatnment to
torture proper, nakes it extremely difficult for the investigator to determ ne
whet her he is dealing with a case of bodily harmor a case of genuine torture.
In either case, however, the prelimnary proceedings to establish the facts
and the identity of the perpetrators are the responsibility of the Specia

I nvestigations Bureau, a subdivision of the Ofice of the Attorney Genera

with crimnal investigation powers and personnel trained for this type of

i nvestigation.

117. It should be noted that the biggest increase in human rights conplaints
by ordinary citizens to the Ofice of the Attorney Ceneral has concerned
torture, reported acts of which increased by at |east 23 per cent in 1993-1994
conmpared with 1992, according to the analysis of the data recorded in the nost
recent report on human rights submtted by the nonitoring body.

118. It is worth noting in this regard that, according to the report fromthe
Human Ri ghts Data Bank of the Centro de |nvestigaciones de Educaci 6n Popul ar
(Popul ar Educati on Research Centre) (CINEP), 21 cases of torture were reported
i n Col onbi a between January and Cctober 1994.

119. During the period covered by this report, 58 conplaints of torture were
submitted to international bodies by residents of Colonbia. The conpetent

nati onal authorities conducted the appropriate investigations to ascertain the
truth of the acts reported and determ ne who was responsible for them The

M nistry of Foreign Affairs has periodically infornmed the Special Rapporteur
on torture of the status of the investigations.

120. Wth regard to the neasures which the States parties undertook to adopt
for the protection of anyone submitting a report or a conplaint of torture and
their witnesses, Decree No. 2699 of 1991 assigns this responsibility to the
Ofice of the Attorney General of the Nation, through its Ofice for the
Protection of Victinms and Wtnesses.

121. Act No. 104 of 30 Decenber 1993 (see annex No. 24) set up the “Progranme
for the protection of wi tnesses, victins, persons involved in the cases and
officials of the Ofice of the Attorney Ceneral of the Nation”, whereby “ful
protection and social assistance will be granted to such persons and their
relatives to the fourth degree of blood relationship, the first degree of

rel ationship by marriage and the first degree of civil relationship and to
their spouses or pernmanent partners if they are at risk of aggression or their
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lives are in danger because or at the tine of their participation in crimna
proceedi ngs” (art. 63). The persons covered by this programre may be given
physi cal protection, social assistance, a change of identity and of domcile
and ot her tenporary or pernmanent neasures designed to guarantee adequately the
preservation of their physical and noral integrity and that of their famlies.
When circunstances so require, the protection may include a transfer abroad,

i ncluding travel and subsistence expenses for the period and under the
conditions indicated by the Ofice of the Attorney General of the Nation

(art. 65 of Act No. 104 of 1993). Lastly, the Protection Programe my al so
cover witnesses who take part in investigations conducted by the Ofice of the
Attorney Ceneral of the Nation concerning acts serious enough to be regarded
as atrocities.

122. The |l egal system enbodies clearly defined procedures for obtaining fair
and adequate conpensation not only for acts of torture, but also for any other
type of abuse conmitted by public officials.

123. The commonest of these procedures, and the quickest and nmpost effective
way of obtaining satisfaction, is to bring a direct reparation action before
the adm ni strative courts, which have jurisdiction to hear cases in each of
the departnents into which the country is divided and are assisted by the
Council of State, which is the highest authority in this area of the | aw.
Awar ds under the direct reparation action procedure provide for two types of
conpensation for victinms or their relatives:

(a) Conpensation for noral damege, calculated in grams of gold;

(b) Conpensation for material danage caused, including [ucrum cessans
and damum ener gens.

124. Article 90 of the 1991 Constitution provides for the possibility of
State clainms for restitution froma public official who causes danage of this
nature. The Constitution states:

“Article 90. The State shall be liable to pay conpensation for any
wrongful injury attributable to it when caused by acts or om ssions by
the public authorities. |In the event that the State is ordered to pay
damages for any such injury sustained as a consequence of w | ful or
gross m sconduct by one of its agents, the former shall be liable to
proceed against the latter to recover the said damages.”

Thi s mechani sm ensures that conpensation for danage paid by the State does not
become a screen for the illegal activities of sone of its officials.

125. Articles 43 to 55 of the Code of Criminal Procedure, deal with crimna
i ndemmi fication proceedings as part of ordinary crimnal proceedings, in the
foll owing terms:

“1ndi vidual or collective crimnal indemification proceedings for
conpensation for damage or injury caused by puni shable acts may be
brought before the civil courts or as part of crimnal proceedings,
at the discretion of the injured parties, whether natural persons or
| egal entities, or by their heirs or successors, or by the CGovernnent
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Procurator's O fice or the Orbudsman when coll ective interests are
affected.”

126. The Constitutional Court has ruled that, in mlitary crimnal procedure,
it shall be mandatory for crimnal indemification proceedings to be brought
as part of the mlitary crimnal proceedings so that the victinms or their

rel atives may by this means clai mconpensation for the damage caused. |t
shoul d al so be noted that a reform of the Code of Mlitary Crimnal Justice is
currently in progress whereby crimnal indemification proceedings becone
mandatory within that system

127. Lastly, as a neans of creating a conprehensive system of conpensation
for damage caused by violations of human rights by public officials, the
Governnment is preparing a bill for submission to the |egislative chanbers
whereby it will be enmpowered to pay conpensati on recomended by

i ntergovernmental human rights organi zations.

128. Act No. 9 of 1979 and its inplenmenting regul ati ons govern mnedi cal and
scientific experinentation in Colonbian territory. They contain rules for

the repl acement of organs, tissues and cells, establish the rights and

obl i gati ons of donors and govern the operation of “organ banks”. Article 19
of Decree No. 2642 of 1980 authorizes the use of the available body parts of a
corpse “in order to extend or preserve the lives of other individuals or for
purposes of 'scientific research', provided there has been a di agnosis of
brain death”. Article 10 of Decree No. 03 of 1982 relates to the donation of
paired organs by living individuals for i mediate transplantation.

Article 8

129. Prohibition of slavery, servitude and forced | abour and protection
agai nst _such practices. Slavery was abolished in Colonbia in the

m d- ni neteenth century, through Act No. 21 of 1851, under the Government

of President José Hilario Lépez. Slavery has been explicitly or inplicitly
prohibited in all Constitutions promul gated since then

130. Article 17 of the 1991 Constitution prohibits slavery in the follow ng
terns:

“Article 17. Slavery, servitude and the slave trade in all fornms are
prohi bited.”

Article 25 of the 1991 Constitution stipulates that work is a right and a
soci al obligation and enjoys the special protection of the State. Article 26
of the Constitution protects the freedomto choose a profession or occupation

131. Article 5 of the Substantive Labour Code defines work as follows:

“Article 5. For the purposes of this Code, work is understood to be any
free human activity, whether physical or intellectual, permanent or
tenporary, consciously performed by one natural person in the service of
anot her, whatever its purpose, provided it is performed in fulfilnent of
a | abour contract.”
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132. Article 52, paragraph 5, of the Substantive Labour Code protects
workers' dignity in the framework of the special obligations |aid down for
enpl oyers with regard to their workers:

“Article 57. Absolute respect for the worker's personal dignity, and
his beliefs and feelings.

Article 59, paragraph 9, prohibits enployers from'commtting or
authorizing any act that underm nes or restricts workers' rights or
of fends their dignity'.”

133. Article 53 of the Constitution protects the rights of workers, stating
that “Labour |aw, contracts, agreenents and conventions may not inpair the
freedom human dignity or rights of workers.” Article 25 of the Constitution
relating to the right to work, reads as follows:

“Article 25. Work is a right and a social obligation and in all its
forms enjoys the special protection of the State. Every person is
entitled to a job under decent and fair conditions.”

134. O her noteworthy articles of the Substantive Labour Code on the
guarantees and rights of workers are article 11, which provides that

“di sciplinary sanctions cannot consi st of corporal punishment or measures that
underm ne a worker's dignity”; and article 10 on equality of workers, which
reads: “All workers are equal before the | aw and have the same protection and
guar antees, for which reason any formof |egal distinction between workers on
the basis of the intellectual or physical nature of the work or its formor
remuneration are abolished, except as otherw se provided by |aw.”

135. Wonen's equality is guaranteed in article 43 of the Constitution, which
states:

“Article 43. Wnen and nmen have equal rights and opportunities. Wnen
may not be subjected to any kind of discrimnation.”

136. I nplenenting Decree No. 1398 of 1990 sti pul ates:
“There shall be no discrimnation against wonen in enployment. Wnen
shall therefore be given treatment equal to that of men in all aspects
of work, enploynment and social security, especially in connection wth:

(a) Equal opportunity for access to any type of enploynent;

(b) Equality of rights and obligations in relation to all types
of occupations;

(c) Equal criteria for conpetition and sel ection for posts and
for joining the | abour market;

(d) Freedom to choose one's profession, occupation and type of
training;
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(e) Equality in matters of remuneration, benefits and
per f ormance eval uati ons;

(f) Equality with regard to social security, working conditions
and ot her existing systens of protection

(9) Equality in respect of marriage, famly rel ations, civi
status and social services relating to responsibility for rearing and
educating children; and

(h) Equal protection during pregnancy, childbirth and the period
follow ng the birth.

Addi tional paragraph: Public and private conpetitive exam nations for
obt ai ni ng enpl oynent shall be held on the basis of equal opportunity
for men and wonen. The | abour authorities shall be responsible for
enforcing this provision and applying the correspondi ng penalties in
accordance with Act No. 11 of 1984.~

137. It should be noted that the above-nentioned Decree gives effect to
Act No. 51 of 1981, which incorporated the Convention on the Elimnation of
All Forms of Discrimnation against Winen, adopted by the United Nations
in 1979, into donestic |aw

138. In | abour matters, Colonbia ratified International Labour Organization
Convention No. 111 concerning discrinmnation in respect of enploynent and
occupation through Act No. 22 of 1967

139. The fundanental rights of mnors are provided for in the Mnors' Code,
whi ch was issued by the Col onbi an Governnent in Decree No. 2737 of 1989 and
whose obj ectives are:

(a) To enforce the basic rights of children

(b) To determ ne the guiding principles for legislation for the
protection of children, both to prevent and correct irregular situations;

(c) To determ ne the irregular situations in which mnors mght find
t hemsel ves, including the source, characteristics and consequences of every
such situation;

(d) To determ ne the steps to be taken for the protection of minors in
i rregul ar situations;

(e) To indicate the conpetent bodies and appropriate procedures for
guaranteeing the rights of mnors;

(f) To establish and restructure the services for the protection of
mnors in irregular situations.
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140. The following articles of the Code relate to child |abour

“Article 14. Every minor is entitled to protection agai nst econom c
exploitation and the performance of any work that m ght be dangerous for
his physical or nmental health or prevent his access to education

The State shall ensure that the provisions of this instrunment on child
| abour are inplemented.”

In connection with this article, it should also be nmentioned that article 44
of the Constitution stipulates that children shall be protected agai nst any
form of neglect, exploitation at work, econom c exploitation and hazardous
wor k.

141. Article 237 of the Mnors' Code states: “A mnor working under
conditions not authorized by law is understood to be a person under 12 years
of age perform ng any type of work or a child between the ages of 12 and 18
performng | abour that is explicitly prohibited by law and not included in the
exceptions laid down in this section.”

142. Wth regard to work prohibited for mnors, article 245 of the Mnors
Code lists types of work in which nminors may not be enpl oyed because of
exposure that is considered to be dangerous for their health or physica
integrity. Article 246 of the Code stipulates that workers under 18 years of
age are prohibited fromperfornming any work detrinental to their norals. In
particular, they are prohibited fromworking in brothels and other places of
entertai nment where al coholic beverages are consuned. Sinmilarly, they may not
be hired to enact pornographic scenes, scenes involving violent death or
endorsing crine or the I|ike.

143. Wth regard to work in mnes, article 4 of Inplementing Decree No. 1335
of 1987 states:

“Article 4. Wmen of all ages and nal es under the age of eighteen (18)
are prohibited fromworking in underground mning activities.

Addi ti onal paragraph: An exception is made for wonen performng
supervi sory and nanagenent tasks in mnes.”

144. Concerning the prohibitions relating to enployers in respect of mnors,
article 260 of the Mnors' Code provides that, in addition to the prohibitions
laid down in article 59 of the Substantive Labour Code, “under age workers may
not be di sm ssed during pregnancy or breast-feeding, wthout authorization
fromthe officials responsible for the nonitoring and supervision of child

| abour”. The sane article prohibits enployers of workers under 18 years of
age fromtransferring themaway fromthe place in which their domicile is

| ocated, without the consent of their parents or guardians or, failing these,
the defensor de fanmilia (fam |y onbudsman), except on a tenporary basis and
solely for the purpose of participating in training programes.

145. Simlarly, with regard to the exploitation of others and to the
traffic in persons, articles 308, 309, 310, 311 and 312 of Section V of
t he Code of Crimnal Procedure, entitled “Procuring”, crimnalize
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i nducement to prostitution, forced prostitution, the traffic in wonmen and
m nors, and the encouragenent of minors to prostitute thenselves.

146. As to situations in which one person is dependent on another, in such
cases as drug trafficking, articles 35 and 37 of Act No. 30 of 1986, adopting
the National Statute on Narcotic Drugs, read:

“Article 35. Anyone who encourages or pronotes the unlawful use of
drugs of nedi canments that produce dependency shall be liable to 3 to
8 years' inprisonnment.

Article 37. Anyone who supplies, admnisters or facilitates the use by
a mnor under 16 years of age of drugs produci ng dependency or
encour ages such use shall be liable to 6 to 12 years' inprisonnent.”

147. In relation to conpulsory mlitary service, article 10 of Act No. 48

of 1993 stipulates that all Col onbi an nen are under an obligation to perform
mlitary service fromthe date on which they reach the age of majority

(18 years). The obligation ends when they have reached the age of 50. The
paragraph to the article states that women may performvoluntary mlitary
servi ce, which becones conpul sory “when the circunstances of the country so
require and the Governnment so decides”. The Act provides that mlitary
service | asts between 12 and 24 nonths, “as determ ned by the Governnent”.

I ndi genous people residing in their own territory and preserving their
cultural, social and economic integrity in accordance with article 27 of the
Act are exenpt frommlitary service at all times. Violators of the Act are
liable to nmonetary penalties and/or the penalties provided for in the crimna
| egislation or the Disciplinary Regul ations for the Armed Forces.

148. Col ombi an |l egislation on conpul sory mlitary service does not provide
for the possibility of conscientious objection to the performnce of

compul sory mlitary service. Renedies of protection have been filed on
several occasions to ask the court to rule on conscientious objection, but to
date the Constitutional Court has repeatedly refused to allowit, on the basis
of the constitutional and | egal provisions in force.

Article 9

149. Right to liberty and security of person, guarantees against arbitrary
arrest or detention and guarantees of due process. Personal dignity is one of
t he foundati ons of nodern-day crimnal proceedings. Any citizens involved in
crimnal proceedi ngs enjoy guarantees of respect for their human rights.

150. The section of the 1991 Constitution on fundanmental rights states the
following with regard to the right to security of person

“Article 28. All persons are free. No one may be subjected to
interference with his person or his famly, to arrest, detention or

i mprisonment or to having his honme searched, except in accordance with a
written order fromthe conpetent |egal authority, in due formand for
reasons previously defined by | aw
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A person in pre-trial detention shall be placed at the disposal of the
conpetent judge within the next 36 hours so that the latter may make an
appropriate determnation within the tinme-limt established by |aw

In no case may there be arrest, detention or inprisonnment for debts or
penal ties or security neasures that are not subject to the statute of
limtations.”

151. Article 29 of the 1991 Constitution establishes the mnimum requirenents
for due process:

“Article 29. Due process shall apply in all legal and adm nistrative
proceedi ngs.

No one may be tried except in conformty with the relevant | aws that
predate the act of which the person is accused, before a conpetent court
or tribunal and in accordance with the procedure appropriate to each
case.

In crimnal matters, perm ssive or favourable |aws, even if they
postdate the act, shall be applied in preference to restrictive or
unf avour abl e | aws.

Everyone is presuned innocent until proven guilty according to | aw.
Anyone who is a accused is entitled to the right of defence and to the
assi stance of counsel of his own choosing or assigned by the court
during the investigation and trial; to a fair and public hearing w thout
undue del ay; to subnit evidence and to exam ne w tnesses for the
prosecution; to challenge a conviction; and not to be tried twi ce for

t he sane act.

Evi dence obtained in violation of due process is null and void as of
right.”

152. The Code of Criminal Procedure, contained in Decree No. 2700 of 1991 and
Act No. 81 of 1993, governs the rules of crimnal procedure in force in
Colonbia. Title I, article 1, which contains guidelines for crimna

proceedi ngs, reads:

“Article 1. Due Process. No one may be tried except in conformty with
the relevant |aws that predate the act of which he is accused, before a
conpetent court or tribunal and in accordance with the procedure
appropriate to each case. Anyone who is accused is entitled to the

ri ght of defence and the assistance of counsel of his own choosing or
assigned during the investigation and trial; to a fair and public
hearing w thout undue delay; to submit evidence and to exam ne w tnesses
for the prosecution; to challenge a conviction; and not to be tried
twice for the sanme act.”

153. The Code of Crimi nal Procedure governs the follow ng el ements of due
process:

Presunpti on of innocence;
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Respect for human dignity in the conduct of crimnal proceedings;
Recognition of the fundamental right to |liberty of person

Access to the remedy of habeas corpus;

Principle of the adversarial procedure;

Public nature of crimnal trials;

Pur pose of the crimnal procedure;

Principle of the applicability of favourable crimnal |aw and procedura
rul es;

Protection of victins and w t nesses;

Principle of res judicata in crimnal cases;

Principle of two-tiered jurisdiction in crimnal proceedings;
Principle of cost-free crimnal proceedings;
Principle of equality before the | aw

154. Article 4 of the Code defines the circunstances under which a person may
be deprived of liberty:

“Article 4. Everyone is entitled to respect for his liberty. No one
may be subjected to interference with his person or his famly, or
deprived of his liberty or have his house searched, except in accordance
with a witten order fromthe conpetent |egal authority, in due form and
for reasons previously defined by [aw.”

155. This article gives effect to the legal principle known as

“favor libertatis”, according to which it is a general rule that everyone is
entitled to liberty and liberty nmay be restricted only in a limted nunber of
cases owing to the seriousness of the act in question or when absolutely
necessary to ensure that crimnal legislation is enforced.

156. Article 41 of the Crimnal Code distinguishes between two types of
deprivation of liberty: inprisonnment, the maxi mum duration of which is

60 years; and short-terminprisonnent, which may last up to five years.
Article 396 provides for house arrest for cases carrying a mnimum penalty of
five years' inprisonnment or |ess and stipulates that, due all owance bei ng nmade
for the fam |y and work situation of the accused and his ties to the

comunity, he nmust appear at the trial. Article 397 relates to pre-tria
detention and provides that tine spent in pre-trial detention counts as tine
served for the purpose of the sentence. |In order to claimimred ate

protection of the fundanental right to liberty, both article 30 of the
Constitution and article 5 of the Code of Crimnal Procedure provide as
follows for the renedy of habeas corpus:
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“Article 30. Anyone who is deprived of his liberty and believes it to
be unlawful is entitled to apply at any tine to any judicial authority
for habeas corpus on his own or through a third party and the judicia
authority shall decide within 36 hours on the | awful ness of the
detention.”

Article 430 of the Code, as anended by article 2 of Act No. 15 of 1992,

nmonitors the | awful ness of detention as foll ows:

“Article 430. Habeas corpus is a public renedy that provides for the
protection of personal |iberty when an individual is arrested in
violation of constitutional or |egal guarantees or when deprivation of
liberty is unlawfully extended. Applications for release by individuals
awful |y deprived of liberty nust be made in accordance with the
appropriate procedure.”

158. Article 431 states the following in connection with habeas corpus:
“Article 431. Everyone shall be entitled to the follow ng guarantees:
1. To apply to any judge or magistrate in the place where the
unl awful arrest occurred or place closest to it so that the judge
or magi strate nmay decide within the next 36 hours at the | atest
whet her his rel ease shall be ordered. The application may be
submitted to any judicial officer, but the proceedings are
conducted exclusively by the crimnal judge.
2. To have the renedy applied for by third parties on the person's
behal f, with no need for a power of attorney.
3. Not to have the proceedi ngs suspended or postponed on account of
hol i days or court recesses.”
159. Title Ill of the Code of Crimnal Procedure governs arrest, security
nmeasures and rel ease on bail. The following articles are worthy of nention

“Article 377. Rights of the arrested person. Every person arrested

shal | inmmedi ately be informed, in witing of the foll ow ng:

1. The reasons for the arrest and the officer who ordered it;

2. Hs right to neet inmediately with a | awer;

3. His right to indicate the person to be informed of the arrest.
The person responsible for the arrest shall imediately

comuni cate the arrest to the person indicated,

4, His right, during the prelimnary investigation, to provide his
own account of the acts of which he is accused and his right to
remain silent with respect to the charge. The account may be
given only with counsel present.

5. His right not to be held inconmunicado.”
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“Article 379. Committal of an arrested person. A person arrested in
accordance with a witten order shall imrediately and directly be placed
at the disposal of the judicial officer who ordered the arrest. If this
is not possible, he shall be placed at the officer's disposal in the
nearest prison, whose warden shall i mredi ately, using the quickest neans
of conmuni cation and, in any event, in witing, so informthe conpetent
judicial officer at the earliest follow ng business hour

Article 380. Conclusion of the arrest. Wen it is necessary to
incarcerate a lawfully arrested individual in the [ocal prison, the
judicial officer under whose orders he is placed shall have a period of
no nore than 36 hours fromthe tinme he learns of the arrest in which to

authenticate it. |In that event, he shall issue a witten warrant to the
war den of the respective detention centre instructing himto hold the
person in the centre. The warrant shall indicate the grounds for the
arrest and the date on which it took place. |If the above-nentioned

time-limt expires and the warden of the detention centre has not
received the commttal order, he shall proceed to rel ease the person
into the custody of the officer who was to have issued it. Failure to
fulfil the obligation laid down in the precedi ng paragraph shall give
rise to the corresponding crimnal responsibility.

Article 383. I mrediate release for unlawful arrest or extension of
deprivation of liberty. When an arrest is made or extended in violation
of constitutional or |egal guarantees, the officer at whose disposal the
arrested person has been placed shall order his inmediate rel ease.”

160. Articles 385 and 386 of the Code stipulate that “legal status cannot be
resolved if an unsworn statenent has not previously been received fromthe
accused” and that “the statenent nust be received as soon as possible, at the
atest within the three days followi ng the day on which the person was placed
at the prosecutor's disposal”

161. Wth regard to the definition of |legal status, article 387 stipulates:

“Article 387. When a person has been deprived of his liberty and has
made an unsworn statenent, or when the above-nmentioned tinme-limt has
expired, the judicial officer shall define his |legal status in an
interlocutory order within no nore than five days, together with a
security measure if there is reason to justify it, or shall order

i medi ate release. In the latter case, the accused shall sign a
stat ement undertaking to appear before the conpetent authority when
summoned. ”

162. The security measures provided for in article 388 of the Code of

Crim nal Procedure include house arrest and pre-trial detention, which were
referred to above and are inplenented “when there is at |east one serious sign
of the responsibility of the accused, based on evidence legally produced
during the proceedi ngs”

163. Pre-trial detention ordered by a judicial officer once a detainee has
been placed at his disposal should not be confused with pre-trial detention as
provided for in article 28, paragraph 2, of the Constitution, which reads:
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“Article 28. A person in pre-trial detention shall be placed at the
di sposal of the conpetent judge within the next 36 hours so that the
latter may make an appropriate determination within the tine-limt
established by law ”

164. While the forner is carried out by a judicial officer as a security
measure in the context of judicial proceedings against a person in respect of
whom there is evidence that he has conmtted a punishable act, pre-tria
detention as set forth in the Constitution is an administrative nmeasure with
strict tine-limts which is authorized owing to the urgency of the situation
and outside the framework of crinminal proceedings in the strict nmeaning of the
expressi on.

165. As to the right of citizens to reparation for unlawful detention
article 414 of the Code of Criminal Procedure stipul ates:

“Article 414. Anyone who has been unjustly deprived of his liberty may
ask the State for conpensation for loss or injury. Anyone who has been
exonerated by a final acquittal or its equival ent because no act was
conmitted, the accused did not conmt it or the conduct was not a

puni shabl e act is entitled to receive conpensation for the pre-tria
detention to which he was subjected, provided he has not caused it

t hrough a wongful act or with crimnal intent.”

Article 10
166. Rights of persons deprived of their liberty. Article 28 of the

Constitution contains provisions on personal |iberty and security in
accordance with the international human rights instrunents.

167. Article 3 of the Code of Crimnal Procedure faithfully reflects
article 10, paragraph 1, of the Covenant:

“Article 3. Anyone accused of a punishable act shall have the right to
be treated with due respect for the inherent dignity of the human
person. Internationally recognized human rights standards shall be
observed and in no case may those rights be violated.”

168. Article 408 of the Code of Crim nal Procedure stipulates the follow ng:

“Article 408. Rights of the person deprived of liberty. Every accused
person deprived of his liberty shall be entitled to receive treatnent in
the place of detention that is consistent with respect for human rights,
such as the right not to be subjected to cruel, inhuman or degrading
treatment; the right to be exam ned by an official doctor or, if there
is none, by a private doctor, whenever necessary; the right to adequate
food; the right to be given every neans and opportunity to engage in
work or study; and the right to an interpreter in his own | anguage if he
shoul d need one when being informed in person of any decision, all of

whi ch anmounts to respect for his human dignity.”

169. Wth regard to article 9 of the Covenant, this report refers to
pre-trial detention as a security nmeasure. Article 400 of the Code provides
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that pre-trial detention nust be carried out in prisons intended for that
purpose and that no one may be detained in an establishment to serve a
sentence w thout an enforceable verdict of guilty; simlarly, in cases of
wrongful puni shabl e acts, the accused is to be detained in the nearest
reformatory and, if there is none, he nust be kept in a separate prison cel
bl ock.

170. Detention centres are placed in the follow ng categories by articles 20
et seq. of Act No. 65 of 1993 on the National Penitentiary and Prison System

(a) Prisons are institutions for pre-trial detention intended solely
for the detention and supervision of accused persons. |In special cases,
persons who give thenselves up and end their involvenment with subversive
groups nmay be detained at their own request in facilities of the security
forces;

(b) Penitentiaries are designed for the detention of convicts and the
serving of prison sentences; they take a gradual and progressive approach to
the treatment of inmates

(c) Ref ormatories are used for pre-trial detention and the serving of
sentences for offences committed during traffic accidents. Pre-tria
detention for punishable acts conmitted by staff of the National Penitentiary
and Prison Institute, crimnal justice officials or enployees, judicial police
of ficers, elected public servants, officials with |Iegal or constitutiona
privileges and elderly or indigenous persons takes place in specia
establ i shnents;

(d) Psychi atric wards are used for housing and rehabilitating persons
who cannot be charged owing to nental illness or psychol ogical inmaturity,
based on an expert exam nation. Such wards provide assi stance and nmay
specialize in the treatnment of psychiatric problens or drug addiction

(e) Hi gh-security prisons and penitentiaries are used for accused and
convi cted persons whose detention and treatnment require high security, w thout
prejudice to the resocializing purpose of the sentence;

(f) Wnen' s detention centres are used for the detention and serving
of prison sentences by fenal e offenders;

(9) Prisons for menbers of the security forces. Menbers of the
security forces are held in pre-trial detention in centres established
especially for themor, should there be no such centres, in the facilities of
their owm units. Special rules apply to their organi zati on and nanagenent;

(h) Prison farnms are establishnments for serving sentences, preferably
for convicts from peasant backgrounds or to encourage agricul tural education

171. Article 30 of the above-nentioned Act No. 65 of 1993 prohibits the
detention in prison of mnors under 18 years of age; if, owing to specia
circunstances outlined in that Act, they nust be placed in a closed
institution, but no such institution exists, they may be held in an annex or
special cell block set up specifically for that purpose in a detention centre
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with a special regine, in accordance with article 44 of the Constitution and
the Mnors' Code. |In exceptional cases and at the discretion of the conpetent
judicial authority, mnors may be detained in a special security cell block
The main purpose of the nmeasures applicable to mnors who have committed, or
acted as co-perpetrators to, a crinmnal offence is rehabilitation, while the
specific objectives are the resocialization and reintegration of juveniles
into society.

172. The M nors' Code has put the Col onbian Fanmily Welfare Institute (I CBF)
in charge of the rehabilitation of juvenile offenders. The Institute directs
and coordi nates the National Executive Conmttee, which is conposed of al
State bodi es responsi ble for each stage of the process and is headed by the
M nistry of Justice and Law, it has four specific activities:

(a) To serve as the coordinating body for reforns of the chapter of
the M nors' Code on juvenile offenders;

(b) To evaluate the 34 institutions housing juvenile of fenders;

(c) To coordinate, together with other Conmittee nenbers, the training
of officers in charge of institutions housing juvenile offenders;

(d) To design a policy for the prevention of juvenile delinquency and
crimnality that will enable each of the public bodies in the Committee to
organi ze activities ainmed at reducing and attacking the problemof juvenile
del i nquency.

173. The Prevention and Conciliation Departnent in the Mnistry of Justice
and Law nust assist |ocal mayors' offices in designing a conprehensive
prevention plan for inplenenting the various actions and strategies. The
menbers of the Executive Committee are as follows: Mnistry of Justice and
Law, M nistry of Labour; Mnistry of Education; National Planning Departnent;
Attorney Ceneral’s O fice; Juvenile Police; Presidential Council on Socia
Policy; National Apprenticeship Service; and Col onmbian Sports Institute.

174. Resocialization nmeans that, for the duration of the nmeasure, whatever
its nature, nmenbers of the programme’s interdisciplinary teamw |l work with
m nors on what has been called the “teaching project” or the “life project”.

175. Wth regard to the neasures designed to speed up the processing of
charges against minors, article 187 of the Mnors' Code states:

“Article 187. Wthin five days of receipt of the mnor's plea, the
judge, based on his assessnent of the minor's famly situation and
personality, shall take an i mredi ate decision on his status, adopt the
provi sional neasures referred to in article 204 and, if necessary, order
the minor to be sent to an observation centre in which the appropriate
security is provided.

Prior to taking any step whatsoever, the judge nmust in all cases
interview the mnor in person and in private so as to becone acquai nted
with his personal history, character and the socio-famli al

ci rcunstances of his environnent.”
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176. It should be noted that anyone who is deprived of his liberty or

rel eased on the order of the conpetent authority nust be reported within

24 hours, together with proof of his identity and | egal status to the Nationa
Penitentiary and Prison Institute (I NPEC), where he will be registered in the
Nat i onal Informati on System on Detai nees and Convi cts.

177. Al detainees and convicts are entitled to exercise their constitutiona
rights of petition, information and conplaint, in accordance with article 58
of the Penitentiary and Prison Code. Upon entering the place of detention
they receive information on the institutional reginme, their rights and
obligations and disciplinary rules and procedures for filing petitions and
conplaints. It is the obligation of every prison warden to guarantee the
rights of detainees, as enbodied in the Code of Crimnal Procedure, as well as
to informthe conpetent authority of their admi ssion

178. Titles VII, VIII and I X of the Penitentiary and Prison Code relate to
the work, education and | earning, social and health-care services that are to
be provided to the prison population in every prison. |INPEC s Treatnment and
Devel opnment Section is in charge of inplenmenting all prisoner resocialization
progranmmes, based on the follow ng guidelines:

(a) The step-by-step treatnent systemis based on providing the
participating officials with technical know edge of the programe and training
themto inmplement its different phases, as follows:

(i) Devel opnent of the convicted prisoner’s psychol ogi cal and
soci o-1 egal profile;

(ii) Devel opment of the psycho-social profile of the officials
participating in the progranme;

(iii) Training in the different stages of the step-by-step
treatment system

(iv) Set-up and operation of the systemthrough the formulation
of health, education, social welfare, |abour and prevention
pol i ci es;

(b) M xed- econony “Renai ssance” conpanies. The primary function of
t hese conpani es, which are sponsored by the Mnistry of Justice, is to produce
and mar ket the goods and services produced in detention centres, in accordance
with article 91 of Act No. 65 of 1993;

(c) Devel opnent of micro-enterprises as a | abour and econonic strategy

in prisons. This government project, which is already under way, will help
rationalize prison labour. It is a part of the Governnent’s productive

enpl oynment policy and is also in keeping with the resocialization objectives
set in Act No. 65 of 1993.

Article 11

179. Prohibition on inprisonnment for contractual obligations. The |ast
paragraph of article 28 of the Constitution on personal liberty and pre-tria
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detention states that in no case may there be arrest, detention or

i mpri sonment for debts or penalties or security neasures that are not subject
to the statute of limtations. The Constitution thus conplies with the
provisions of article 11 of the Covenant. Because of its nature as an

absol ute prohibition for the State, this constitutional guarantee does not
require any type of regulation by law and can therefore be directly and

i mredi ately applied by the courts.

Article 12
180. Freedom of novenent. This includes the right to freedom of novenent

within the territory of the State, the right to | eave any country and freedom
to choose one’ s residence.

181. The new Constitution and the new Crim nal Procedure Statute contained in
Act No. 81 of 1993 and Decree No. 2241 of 1993 introduced changes relating to
articles 12 and 13 of the Covenant. The requirenment enbodied in these

provi sions of the Covenant is set forth in article 24 of the Constitution

whi ch states:

“Article 24. Wthin the limts established by Iaw, all Col onbian
citizens are entitled to nove about freely within the nationa
territory, to enter and | eave the country and to remain and reside in
Col onmbi a.”

This principle is necessarily applicable to foreigners as well, since
article 100 of the Constitution expressly states that:

“Article 100. Aliens in Colonbia shall enjoy the sane civil rights as
Col onbi an citizens. 1In the interests of public order, however, the | aw
may i npose special conditions on or nullify the exercise of specific
civil rights by aliens. Wthin the territory of the Republic, aliens
shall |ikew se enjoy the guarantees granted to citizens, within the
limts established by the Constitution or the [aw.”

182. Political rights are reserved for citizens, but the | aw may grant
foreign residents of Colonbia the right to vote in nunicipal or district

el ections and referenduns. This egalitarian approach enables foreign
residents to enjoy all the fundanmental rights and guarantees provided for by
Title I'l of the Constitution. The only restriction relates to the exercise of
political rights, as listed in article 172 of the National Police Code:

“Article 172. The following political rights may not be exercised by

al i ens:
1. To vote in popul ar el ections;
2. To be el ected President of the Republic, nenber of either Chamnber

of Congress or deputy in Departnental and Municipal Assenblies;

3. To hold any public office involving authority or jurisdiction
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4, To participate in the organization or operation of politica
parties, their agencies or their commttees;
5. To participate as a speaker in public neetings of a politica
nat ur e;
6. To make financial contributions either to political parties or to

the political canpaigns of any candidate for the Presidency or for
public corporations created by popul ar vote.”

183. The constitutional principle of freedomof nmovenent throughout the
territory is given effect in articles 96 to 101 of the National Police Code:

“Article 96. No permt is necessary fromthe authorities to nove about
within the national territory.

Article 97. Col onbians and foreigners may | eave the country and return
to it without any requirenents other than an international identity
docunent or passport, except as provided for by special |aws, such as
tax and crimnal |aws.

Article 98. The police must protect freedom of transport and vehicle
traffic.

Article 99. Regulations may not limt the exercise of freedom of
novenment with regard to inland vehicle and pedestrian traffic, except in
order to guarantee public safety and health.

Article 100. Inland traffic nay be subject to national and | oca
regul ati ons.

Article 101. Al inhabitants of the national territory are free to
choose a permanent or tenporary place of residence.”

184. A prohibition on residing in or being restricted to a given place may be
i nposed only as a penalty or remedi al neasure in cases provided for by |aw,

but this does not affect conpliance with legal or statutory restrictions for
the protection of public safety, peace and health. Restrictions on these
rights are specifically defined and applied exceptionally in situations

i nvol ving public safety and health. The restrictions that can be inposed on
freedom of novenent during states of energency on the basis of the provisions
of Statutory Act No. 137 on States of Enmergency were noted above in connection
with article 4 of the Covenant. Other restrictions are provided for in
articles 42 and 57 of the Crim nal Code, which nake house arrest an accessory
penalty for certain offences. Under article 508 of the Code of Crim nal
Procedure, however, the enforcenent of this neasure is, the responsibility of
t he Government Procurator's Ofice

185. The penalty of deportation is prohibited by article 34 of the 1991
Constitution, fromwhich it nust be concluded that a Col onbian nmay in no case
be expelled fromthe national territory:
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“Article 34 - Deportation, life inprisonnent and confiscation of
property are prohibited.

However, ownership of property acquired through unlawful means may be
forfeited by court order if it involves a |oss of public revenue or
seriously underm nes public norals.”

186. Nationals have absolute freedomto | eave the country as |long as they
possess the docunents required by the authorities of the country of
destination, such as passport, visa, tourist card and/or identity card. There
is no restriction on themreturning to Col onrbi a whenever they wi sh.

187. The right of foreigners to enter, reside in and | eave the nationa
territory is regulated by Decree No. 2341 of 1993, which recognizes the
Governnment’s interest in encouraging inmgration for comrercial, economc,
scientific, technological, professional and tourismrel ated purposes. It
provi des for eight categories of entry and residence visas, i.e. diplomtic,
official, service, courtesy, business, tenporary and inmm grant resident, in
addition to the entry permt, which places practically no restrictions on
tourists, journalists, artists, athletes and the Iike, granting themfree
entry and novenent w thout any visa requirenents for up to 90 days, which can
be extended for equal periods.

Article 13

188. Protection of foreigners fromarbitrary expulsion. Colonbian

| egi sl ati on contains several regulations on the treatnment and supervision of

foreigners, as a consequence of the fundamental principle of the |lega

equal ity of Col onbians and aliens enbodied in article 100 of the Constitution
and endorsed by article 18 of the Colonmbian Civil Code and article 57 of the

Political and Municipal Reginme Code.

Colonbian Civil Code: “Article 18. The law is binding on both
nati onal s and foreign residents of Col onbia.”

Political and Minicipal Reginme Code: “Article 57. The laws are binding
on all inhabitants of the country, including resident and non-resident
aliens, except, in respect of the latter, for the rights granted by
public treaties.”

189. As to the forced departure of aliens fromthe national territory,
national crimnal and adm nistrative regulations provide for two categories:
deportati on and expul sion.

190. Deportation, which is an adm nistrative procedure, applies to aliens in
the cases covered by article 58 of Decree No. 2241 of 1993 (annex 35). It is
i nposed by neans of a substantiated decision by the Director of the Aliens
Section of the Admi nistrative Security Departnment (DAS) and its Section
Directors. The alien concerned nust be inforned of this decision in person
so that he may exercise his right of defence by applying for the renedies
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provi ded for by the administrative rule; until a decision has been taken on
t hese renedi es, the deportation cannot be carried out. The application nust
be submtted within five days of the notification of the decision, as
stipulated in Decree No. 1 of 1984.

191. The grounds for deportation referred to in article 58 of Decree No. 2241
are the foll ow ng:

(a) Entering the country without conplying with the entry regul ati ons;

(b) Havi ng been fined at least twice in one year and being unwilling
to pay the fine;

(c) Staying in the country beyond the authorized peri od;

(d) Obtaining a visa through fraud or sinulation in signing an
enpl oynment contract, making a false statenent or submitting docunments that
lead imm gration authorities to erroneous certification control and
regi stration;

(e) Not renew ng, changing or requesting a visa while under an
obligation to do so or engaging in an activity not authorized by the entry
permt.

The Col onbi an i mmigration authorities must place the deportee at the disposa
of the authorities of his country of origin or of the country in which he was
| ast dom cil ed.

192. Deportation does not necessarily nmean that the alien concerned can never
return to Col ombian territory, since Decree No. 2241 of 1993 provides that the
authority ordering the deportation may, in the sane decision, indicate the
period after which the deportee may return

193. Expulsion is an administrative nmeasure that can be applied as an
accessory penalty in crimnal natters. As an administrative penalty, it is
applied following an investigation and on the basis of a substantiated

deci sion by the DAS Aliens Section, as provided for and regul ated by

article 61 of Decree No. 2241 of 1993, which explicitly lists the only grounds
for expul sion through adninistrative channel s:

(a) Havi ng been sentenced to a prison termthat does not al so include
expul sion fromthe national territory as an accessory penalty;

(b) Taking part in or conmitting acts that threaten the exi stence and
security of the State or disturb public order

(c) Engaging in illicit drug trade or traffic, procuring or generally
anti-soci al behaviour;

(d) Engaging in illegal trade in weapons or equi prment intended for the
excl usive use of the arnmed forces;



CCPR/ C/ 103/ Add. 3
page 65

(e) Returning to the country before the end of the period specified in
the deportation order

(f) Havi ng been convicted as a common crimnal in foreign territory
and having been unable to be tried in Colonbia owing to the I ack of
jurisdiction.

194. Aliens may file an appeal against such a decision as pernmitted by | aw,
within five days of being notified thereof; as long as the appeal is pending,
t he expul sion order is suspended.

195. As a penalty, deportation nust be ordered by the judge in the sentence
by which the alien is convicted of an offence, as provided in article 42 of
the Col onbian Crimnal Code. Once the main sentence for the of fence has been
served, the judge nust place the alien at the disposal of the DAS to carry out
the expul sion. Article 508, paragraph 5, of the Code of Crim nal Procedure on
the expul sion of an alien by way of an accessory penalty states:

“The follow ng procedure shall be applicable in the event of the
expul sion of aliens fromthe national territory:

(a) Once the custodial sentence has been served, the visiting
magi strate will place the alien at the disposal of the DAS to expel him
fromthe national territory; and

(b) In the act ordering unconditional release, as referred to in
article 75 of the Crimnal Code, the arrest shall be ordered and, once
it has been carried out, the DAS shall be notified so that it can expe
himfromthe national territory.”

196. Wth regard to the expulsion of an alien fromthe territory, the
Nat i onal Police Code provides as foll ows:

“Article 174. The penalty of expul sion may not be enforced until five
days after the day on which the judgenent or decision inposing the
penal ty was handed down.

Article 175. The penalty of expulsion may be applied only as a
judgenent rendered during a crimnal trial, by which it is authorized.

It may al so be applied through a substanti ated deci sion by the legally
conpetent police authority, but only if the alien has exercised
political rights prohibited to himor has violated the terns under which
he was granted entry, as long as these appear in witing, even if they
are not in the passport, and as long as there is witten proof that the
hol der of the pernmit had been duly inforned of those conditions.

Article 176. Decisions by the police authority to inpose the penalty of
expul sion may be appeal ed through adnministrative | aw proceedi ngs before
the Council of State, which may act within five days of notification of
t he decision inposing the penalty.

Once the alien has been expelled, he may return to Colonbia only with a
vi sa authorized by the Mnistry of Foreign Affairs (art. 63 of Decree
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No. 2241 of 1993). |If he returns wi thout conplying with that
requirenent, he is guilty of the offence punishable by article 185 of
the Crim nal Code.”

197. Article 185 of the Crimnal Code reads:

“Article 185. Illegal re-entry. Anyone who re-enters Col onbia after
expul sion based on a decision of a conpetent authority, but who has
failed to conply with the I egal requirenents for re-entry, shall be
liable to a prison sentence of six nmonths to two years.

Once the sentence has been served, he shall be expelled again.”

198. Articles 174 to 177 of the National Police Code also regulate and
protect the status of an alien who has been expelled by providing that the
judge or official who orders or carries out an expul sion w thout conplying
with the legal requirements is guilty of the offence of abuse of authority,
whi ch is punishable under article 152 of the Criminal Code and agai nst which
i ndi vidual s are protected by article 92 of the Constitution

Crimnal Code: “Article 152. Abuse of authority by neans of an
arbitrary or unjust act. An official enployee who, except in the
speci al cases stipulated as offences, commts an arbitrary or unjust act
in the performance of his duties or exceeds his mandate in so doing
shall be liable to a fine of 1,000 to 10,000 pesos and to deprivation of
his rights and public duties for six nmonths to two years.”

199. Both in these matters and in the operational activities it is to carry
out by law, the DAS is hel ped by the Government’s commtnment to ensuring the
greatest possible efficiency in the civil service and to respecting and

guar anteei ng the fundanental rights of nationals and aliens.

Article 14

200. Principle of equality before the | aw, guarantees of due process and
principles governing the adnmnistration of justice. The 1991 Constitution
contains a special chapter on the judiciary, starting with article 228. 1In
this part of the report, the structure and organization of the judiciary wl|l
be emphasi zed on the basis of the provisions of Act No. 270 of 1996 (Statutory
Act on the Administration of Justice - see annex 36) which was adopted and
promul gated on 7 March 1996. As a Statutory Act, its constitutionality was
reviewed by the Constitutional Court prior to its adoption. The Court found
some of the articles adopted by Congress to be unenforceable; they are
consequently not in force and obviously cannot be applied.

201. Act No. 270 (Statutory Act on the Admi nistration of Justice) is

Col onbi a’s new general statute of justice. As a Statutory Act, it is certain
to be inmplemented by other regulations or by administrative decisions or

regul atory decrees issued by the President of the Republic in the exercise

of the regulatory powers vested in himby article 189, paragraph 11, of the
Constitution:
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“Article 189. As Head of State, Head of Governnent and suprene
adm nistrative authority, the President of the Republic shall

11. Exerci se regul atory powers by issuing the decrees, decisions and
orders necessary to enforce the |aws.”

202. Wth the Statutory Act on the Admi nistration of Justice, the Col ombi an
Governnment has conpleted its drafting of pending |legislation to give effect

to the provisions of the 1991 Constitution. It is |ikew se ensuring its
conpliance with its international conmtnents under international human rights
law. Act No. 270 defines the guarantees of the independence of the judiciary,
rul es and procedures on appointments, judicial careers and the pronotion of
judges, and contains specific regulations on special courts, constitutiona
guarantees for the protection of the fundanmental right of access to the

adm nistration of justice and procedures for making judicial proceedings
public. A detailed sumary of the provisions of the Statutory Act on the

Admi ni stration of Justice, on the basis of General Comment 13 (21) of the
Human Rights Conmittee, will nmake it possible to evaluate the current
situation, as well as the elenents that the Government has still to work

on in the near future.

203. Equality of all persons before the | aw and before the courts. The
principle of equality before the |aw, which guarantees citizens equal |ega
treatnment and which had its origins in the French Revolution, has al ways been
recogni zed as law in the Col ombi an | egal system

204. Article 13 of the Constitution states the follow ng:

“Article 13. Al persons are born free and equal before the |aw, shal
be given equal protection and treatnment by the authorities, and shal
enjoy the sanme rights, freedons and opportunities w thout any

di scrimnation on grounds of sex, race, national or famly origin,

| anguage, religion, political opinion or philosophy.

The State shall pronote the conditions necessary to ensure that equality
is real and effective and shall adopt neasures in support of groups that
are discrimnated agai nst or marginalized.

The State shall provide special protection for those persons who,
on account of their econom c, physical or nental condition, are in
obvi ously vul nerabl e circunstances and shall punish any abuse or
ill-treatnent to which they may be subjected.”

205. Article 8 of the Crinminal Code, which appears in the general section on
the guiding principles of Colombian crinminal |aw, states the follow ng:

“Article 8. Equality before the law Crimnal |aw shall be applied
wi t hout taking account of any considerations other than those
establ i shed therein.”
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206. The provisions of Colonbian crimnal |law thus give effect, in crimna
matters, to the principles of equality before the | aw enbodied in the

Uni versal Declaration of Human Ri ghts, the International Covenant on Ci vi
and Political Rights and the American Convention on Human Ri ghts.

207. As to civil law, article 37, paragraph 2, of the Code of Civil Procedure
provides that it is the duty of the judge to ensure the equality of the
parties to the proceedi ngs, using the powers granted to him by the Code.

Civil judges nmust interpret this rule on the basis of the constitutiona

provi sions on fundanental rights. 1t should be noted that the Constitution
consi derably postdates the pronul gation of the Code of Civil Procedure. A
simlar provision is contained in article 10 of the Substantive Labour Code

on the equality of all workers before the | aw

208. Wth regard to the independence of the judiciary, Title VII1 of the
Constitution starts by establishing it in article 228:

“Article 228. The administration of justice is a State function. |Its
deci sions are independent. Proceedings shall be public and permanent,
with the exceptions established by Iaw, and substantive | aw shal

prevail. Time-limts for the proceedi ngs shall be scrupul ously observed
and failure to comply with them puni shed. The functioning of the
judiciary shall be decentralized.”

209. These constitutional provisions are further developed in article 5 of
the Statutory Act on States of Energency:

“Article 5. Autonony and independence of the judiciary. The judiciary
i s i ndependent and autononous in the exercise of its constitutional and
| egal function of adm nistering justice.

No hi gher-ranking official in the adm nistrative hierarchy my
i nsi nuate, demand, influence or advise a judicial officer by telling
hi m whi ch deci sions or criteria to adopt.”

210. In accordance with these provisions of the Constitution, Title IV of the
Statutory Act on the Administration of Justice contains the basic rules on the
adm ni stration, managenent and nonitoring of the judiciary. The Suprene
Council of the Judiciary is responsible for admnistering the judicial branch
and carrying out disciplinary functions. To this end, it is divided into

two chambers, administrative and disciplinary. The judges of the

adm ni strative chanber are el ected by the Suprenme Court of Justice, the
Constitutional Court and the Council of State; the judges of the disciplinary
chanber are elected by the Congress of the Republic fromshortlists prepared
by the Executive, i.e. by the Governnent. The judges of both chanbers serve
for fixed eight-year ternms. The Statutory Act on the Adm nistration of
Justice al so governs the conposition and functions of the section councils

of the judiciary. For the adm nistration of the judiciary, the Executive
Judicial Administration Ofice has been set up as part of the Supreme Counci

of the Judiciary and its functions are defined by article 99 of the Statutory
Act. The judiciary enjoys autonony in ternms of adm nistration, budget and
expendi t ures.
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211. The Statutory Act on the Administration of Justice governs the
procedures for the selection, appointment, pronotion and judicial careers of
the officials and enpl oyees of the branch, which are adm ni stered autononously
and independently by the Suprenme Council of the Judiciary on the basis of the
above-nentioned |l egal provisions. It is apparent fromthe provisions of the
Act that, nowthat it is in force, the m ninmmrequirenents defined by the
International Covenant on Civil and Political Ri ghts and the Constitution are
being complied with satisfactorily.

212. O her aspects of the inplenentation of the provisions of article 14 of
t he Covenant are described below, on the basis of the constitutional and |ega
provisions in force in Col onbi a.

213. The right to due process is guaranteed by article 29 of the
Constitution, which |lays down the general principles given effect in the Code
of Civil Procedure, the Crimnal Code, the Labour Code, the adm nistrative
proceedi ngs code and in adm nistrative and di sciplinary proceedings.

“Article 29. Due process shall apply in all legal and adm nistrative
proceedi ngs.

No one may be tried except in conformty with the relevant | aws that
predate the act of which the person is accused, before a conpetent court
or tribunal and in accordance with the procedure appropriate to each
case.

In crimnal matters, perm ssive or favourable |aws, even if they
postdate the act, shall be applied in preference to restrictive or
unf avour abl e | aws.

Everyone is presuned innocent until proven guilty according to | aw.
Anyone who is accused is entitled to the right of defence and to | ega
assi stance of his own choosing or assigned by the court during the
i nvestigation and trial; to a fair and public hearing w thout undue
delay; to submt evidence and to exam ne wi tnesses for the prosecution
to chall enge a conviction; and not to be tried twice for the same act.

Evi dence obtained in violation of due process is null and void as of
right.”

214. In Colombia, crimnal, civil and | abour trials, as well as

adm ni strative disciplinary proceedi ngs, offer guarantees both for the
def endants and for the other persons involved. The follow ng provisions
of the Code of Crimnal Procedure may be referred to in this regard

“Article 1. Due process. No one may be tried except in conformty with
the relevant |aws that predate the act of which he is accused, before a
conpetent court or tribunal and in accordance with the procedure
appropriate to each case. Anyone who is accused is entitled to the
right of defence and to | egal assistance of his own choosing or assigned
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to himby the court during the investigation and trial; to a fair and
public hearing without undue delay; to subnit evidence and to exam ne
Wi t nesses for the prosecution; to challenge a conviction; and not to be
tried twice for the sane act.

Article 10. Benefit. In crimnal and substantive crinm nal proceedings,
perm ssive or favourable | aws, even if they postdate the act, shall be
applied in preference to restrictive or unfavourable | aws.”

215. Wth regard to a person’s right “to a fair and public hearing”, as
enbodied in article 14, paragraph 1, of the Covenant, article 8 of the Code

of Crimnal Procedure stipulates that “During crimnal proceedings, the

i nvestigation shall be conducted solely of persons not on trial and the
proceedi ngs shall be public”. Simlarly, article 291 states: “Testinony in
public hearing. Testinony to be given in public hearing shall be given orally
and may be taken and recorded by any el ectronic, nmechanical or technical neans
in general so that it rmay be reviewed as many tines as necessary, all of which
shal | appear in the records”.

216. Article 213 of the Constitution calls for the declaration of a state of

i nternal disturbance in order to deal with the causes of the disruption of
public order threatening institutional stability and the security of the
State. However, the |ast paragraph of this article specifies that, “in no
case may civilians be investigated or tried by mlitary courts”. Article 214,
paragraph 2, of the Constitution provides that “neither human rights nor
fundamental freedons may be suspended. The rules of internationa

humani tarian | aw shall be respected in all cases. Statutory |aw shal

regul ate the powers of the Government during states of energency and establish
judicial controls and guarantees in order to protect rights in accordance with
international treaties. The neasures to be adopted nust be proportional to

t he seriousness of the acts”.

217. In relation to article 14, paragraph 2, of the Covenant, the presunption
of innocence is guaranteed in general terns in article 29 of the Constitution
and specifically in article 2 of the Code of Crimnal Procedure, which states
that “In crimnal proceedings, the principle of the presunption of innocence
prevails, by which everyone is presuned i nnocent and shall be treated as such
until a final court order as to his crimnal liability has been produced”

218. Wth regard to the m ni mum guarantees in crimnal proceedings called for
in article 14, paragraph 3, of the Covenant, in addition to those contained in
article 29 of the Constitution, the Code of Crimnal Procedure provides broad
coverage and attention to each one. Article 157 thus states:

“Article 157. Procedural formalities. The proceedings nust be recorded
in witing and in the Spanish | anguage; if they are conducted in another
| anguage or if the person cannot express hinmself in Spanish, the
appropriate translation shall be done or an interpreter used.”

219. As to everyone's right to be infornmed of any charges against him
article 439 of the Code of Crim nal Procedure (amended by article 58 of Act
No. 81 of 1993) states that “The pre-trial proceedings shall conclude either
with an indictnment or the disnissal of charges”. Article 59 of the same Act,
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by which article 440 of the Code was anended, determ nes how the accused, if
he is at liberty, nust be personally infornmed of the judge’s decision, using
the nost effective neans, at his last known address during the tri al
Articles 441 and 442 | ay down the substantive and formal requirenents for
indictment. Article 441 states: “The prosecutor shall hand down an
indictment if the occurrence of the act has been denonstrated and there is a
confession or testinmony offering serious grounds for credibility, conclusive
evi dence, docunents, expert appraisals or any other means of proof that
incrimnates the accused”. Under article 442:

“Article 442. Formalities for indictnent. An indictnment is
interlocutory in nature and nust contain:

1. A brief account of the facts under investigation, with all the
speci fic circunstances of nmeans, tine and pl ace;

2. A description and assessnent of the evidence relevant to the
i nvestigation;

3. The provisional judicial determ nation, indicating the chapter of
the relevant title of the Crimnal Code;

4. The reasons why the indictnent does or does not agree with the
parties’ pleadings.”

220. Wth regard to access to the docunents and other testinony which the
accused needs for his defence, article 321 of the Code of Crimnal Procedure
guarantees that, during the prelimnary investigation, counsel for the defence
has the right to know what steps have been taken and to be issued copies of
the file. Article 331 of the Code of Criminal Procedure states that, during
the investigatory stage, “anyone who takes part in the proceedings is entitled
to be issued a copy of the records, for his exclusive use and in the exercise
of his rights. The fact of being a party to the proceedi ngs i nposes an
obligation to maintain the confidentiality of the proceedings, with no need
for any particular neasure”. Article 1 of Decree-Law No. 99 of 1991
stipulates that, during the investigatory stage, the person being investigated
and the defence counsel “shall have the right to review the trial, with the
obligation of maintaining the confidentiality of their own actions”.

221. The conditions for communi cati on between the accused and his counsel are
governed by articles 111 et seq. of Act No. 65 of 1993:

“Article 111. Communications. Prison inmates shall have the right to
mai ntai n communi cations with the outside world. On admission to a
detention centre, detainees shall have the right to indicate who should
be informed of their arrest, to contact their |awer and to have their
fam |y infornmed of their status

Comuni cation between inmates and their | awers may not be intercepted
or recorded.
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Article 112. Visits. Permission to visit shall be granted to any
| awyer who so requests, once he has shown his professional identity card
and as long as the inmate agrees.

Article 139. Validity and appropriateness of appointing a defence
counsel . Anyone who has been involved with the |aw, whatever his |ega
status, may at any tinme appoint a defence counsel by filing a duly
certified power of attorney with the conpetent authority and addressing
it to the appropriate official

Article 140. Public defence services. The public defence service,
headed and organi zed by the Onbudsman, shall be provided to anyone
unable to pay for his own defence, at the request of the accused, the
Government Procurator’s Ofice or a law officer

Article 141. Court-appointed defence. When there is no public defender
in the place where the proceedings are being conducted or it is

i npossi bl e to appoint one i medi ately, counsel shall be appointed by the
court.

Article 148. Persons enpowered to defend the accused. |1n accordance
with Decree No. 196 of 1971, the role of defence counsel to take the
accused's statenment when there is no registered | awer to assist himmy
be assigned to any honourable citizen, provided that he is not a public
official.”

222. In order to guarantee due process and avoi d unreasonable delays in the
procedural stage of the prelimnary investigation, sonething that would al so
be contrary to the right to the presunption of innocence provided for in the
Constitution, the Congress set a two-nonth tinme limt, in article 41 of Act
No. 81 of 1993, for the conduct of the prelimnary investigation “on
expiration of which an order of prohibition shall be issued. Anyone aware
that charges are being brought against himin a prelimnary investigation
shall be entitled to request and to ensure that he should be heard inmediately
and freely and to appoint a defence counsel to assist himin this and any

ot her phase of the investigation”. The prelimnary investigation is thus
reasonably short, to the benefit of the accused.

223. Under Col onbian crimnal |law, the accused may not exam ne w tnesses for
the prosecution; however, in addition to the provisions of article 29 of the
Constitution on requesting and chall engi ng evidence, article 248 of the Code
of Crimnal Procedure lists the types of evidence that can guarantee his right
of defence and to due process. According to that article, the accused may
request the testinony of witnesses. The article states the follow ng about
types of evidence:

“Article 248. The following are types of evidence: inspection, expert
assessnent, docunents, testinony, confession. Circunstantial evidence

shal | be taken into account in assessing the evidence, in keeping with

sound judgnent. The official shall subnit any evidence not referred to
in this Code in accordance with the provisions governing simnlar

evi dence, or on the basis of his own good judgenent, always respecting

fundamental rights.”
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224. Article 7 of the Crinm nal Code reads:

“Article 7. Adversarial procedure. During the proceedings, the
principle of the adversarial procedure shall apply. During the
prelimnary investigation, the accused may present or chall enge

evi dence.”
225. In connection with article 14, paragraph 3 (f), of the Covenant, as
referred to above, article 408 of the Code of Crimnal Procedure provides that
“Every accused person deprived of his liberty shall be entitled ... to an

interpreter in his own | anguage if he should need one when being informed in
person of any deci sions”.

226. Wth regard to article 14, paragraph 3 (g), of the Covenant, article 283
of the Code of Crimnal Procedure states that:

“Article 283. Exception to the duty to testify. No one may be

conpel led to testify against hinself or against his spouse or pernmanent
partner or relatives to the fourth degree of consanguinity, the second
degree of relationship by marriage or the first degree of civi
relationship. This right shall be comunicated by the official
concerned to any accused person who is interrogated and any person who
is to give evidence.”

227. Article 282 of the Code of Crimnal Procedure reads:

“Duty to give evidence. Everyone has an obligation to give any evidence
under oath that is requested of himin | egal proceedings, except as

ot herwi se provided by the constitution or the aw. No oath shall be
adm ni stered to witnesses under 12 years of age and, during the

proceedi ngs, such wi tnesses shall be assisted to the extent possible by
their legal representative or by an adult relative who shall swear to
mai ntain the confidentiality of the proceedings.”

228. Regarding article 14, paragraph 4, of the Covenant, Title V of the
M nors' Code governs all aspects of the trial, sentencing and enforcenent of
measures applicable to mnors.

229. The mnimum age for bringing charges against a mnor is regul ated by
article 165 of the Mnors' Code:

“Article 165. For all purposes, mnors under 18 years of age may not be
crimnally charged.”

230. The maxi mum age at which a person is still considered to be a mnor is
defined in article 28 of the Mnors' Code:

“Article 28. The term'mnor' neans anyone who has not reached the age
of 18 years.”
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231. The trial of mnors is governed by article 167 of the Mnors' Code, as
fol |l ows:

“Article 167. Juvenile or famly courts of sole instance shall try
cases of crimnal offences whose perpetrators or co-perpetrators are
aged between 12 and 18 for the main purpose of ensuring their ful
training and their normal integration into the famly and the
conmunity.”

232. Article 169 reads:

“Article 169. Wthout prejudice to the provisions of article 165,
"defensores de familia' shall try crimnal offences whose perpetrators
or co-perpetrators are under 12 years of age so as to offer them specia
protection, should their case so require, and to secure their overal
education. They shall also try mnor offences whose perpetrators or
co-perpetrators are under 18 years of age.”

233. Article 164 of the Mnors' Code describes the procedural guarantees to
which mnors are entitled:

“Article 164. In trials involving mnors, as in all other trials, the
procedural guarantees enbodied in the Constitution and the | aws shall be
respected, particularly with regard to the presunption of innocence, the
right of defence and the right to be inforned of the reasons for one's
arrest.”

234. Article 203 of the Mnors' Code also regulates the rights of mnors in
the inplenentation of its provisions:

“Article 203. Mnors shall be entitled:
1. To receive information on

(a) Their rights, fromthe persons or officials to whose
care they have been entrusted;

(b) Rehabilitation neasures and the stages in the process
of their return to their famly setting

(c) The internal rules and regul ations of the institutions
in which they are being held, particularly with regard to
puni shabl e conduct and disciplinary neasures that m ght be applied
to them

2. To be kept in their famly setting, if at all possible, and, only
when that is inappropriate or the personality of the m nor
concerned nmakes it advisable, to be placed in an institution
whi ch nust be carried out under the conditions nobst appropriate to
their overall education
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3. To receive health, social and educational services appropriate to
their age and circunstances fromstaff with the requisite
prof essi onal training;

4, To communi cate in private with the Defensor de Familia, their
| awyer, the juvenile judge or the famly judge;

5. To comuni cate freely with their parents or guardians, unless they
are expressly prohibited fromdoing so by the judge on the grounds
of their best interests;

6. To be segregated fromadult offenders during all stages of the
proceedi ngs and whil e serving sentences;

7. To have their famly informed of their status and of the rights
covered by this article.”

235. As to the social rehabilitation of juvenile offenders, article 209 of
the M nors' Code provides the foll ow ng:

“Article 209. A minor nust be placed in a closed institution under the
foll owi ng circunstances

1. For a crimnal offence involving serious threats or violence;

2. For the repeated conmmi ssion of crimnal offences;

3. For unjustified failure to conmply with a previously inposed
nmeasur e.

Par agraph. The State shall set up closed institutions in which
rehabilitation progranmes nust be provided for juvenile offenders, so
that their placenent neets age, psychol ogical maturity and ot her
criteria that guarantee the effectiveness of the renmedial and
rehabilitation neasures adopted.”

236. Wth regard to article 14, paragraph 5, of the Covenant on review by a
hi gher tribunal, the Code of Crimnal Procedure provides for the follow ng
remedi es:

“Article 195. Odinary renedies. The renedies of reconsideration
appeal and review of |eave to appeal, which shall be applied for in
writing, may be filed against decisions handed down during crimna
proceedi ngs, except as otherw se provided.”

237. I n accordance with the preceding provision, not only can fina
judgenents or decisions by courts of first instance be appeal ed i n Col onbi a,
but such renedies may be applied for against decisions by courts which affect
t he fundanental rights of the parties to the proceedings.

238. The special renedy of judicial review of final judgements may al so be
filed once all other remedi es have been exhaust ed.
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“Article 218. Special renedy of judicial review (anended by art. 35 of
Act No. 81 of 1993). Legal basis. The special renedy of judicial
review may be filed agai nst sentences handed down in second instance by
hi gher district courts and the military crimnal court for offences

puni shabl e by deprivation of liberty for six years or nore, even if the
penalty was inposed as a security neasure. The renedy also applies to
rel ated offences, even if the corresponding penalty is lighter than that
referred to above.

Article 219. Purposes of the review. The main purposes of the special
remedy of judicial review are to give effect to material |aw and the
guarantees owed to persons taking part in the crimnal proceedings; to
provi de compensation for loss or injury to the parties caused by the
sentence under appeal; and to unify national case |law.”

239. Article 242 of the Code of Crimnal Procedure enbodi es the guarantees
protected by article 14, paragraph 6, of the Covenant, as foll ows:

“Article 242. Consequences of the decision to exenpt from
responsibility. |If the decision handed down is to discontinue the
proceedi ngs or to acquit the accused or his heirs nay demand restitution
of the anmount paid, w thout prejudice to any other actions arising out
of the unjust act. There are grounds for invoking the responsibility of
the State.”

240. In order to protect the individual fromconsecutive crimnal proceedi ngs
being instituted against himfor the same puni shable act, even under a
different legal nane, if, as established in article 14, paragraph 7, of the
Covenant, such action would threaten his personal freedom and security,

Col onbi an | egislation prescribes the following in article 9 of the Crim nal
Code on res judicata:

“Article 9. A person who has been convicted or acquitted under an
enf orceabl e judgenent handed down by a Col ombi an court shall not be
liable to be tried again for the same offence, even if the offence is
gi ven anot her nane.”

241. Article 15 of the Code of Crimnal Procedure uses simlar wording:

“Article 15. Res judicata. Anyone whose personal situation has been
defined by an enforceabl e judgenent or by a decision with simlarly

bi nding force may not be tried again for the sanme offence, even if the
of fence is given another nanme. Col onbi ans who have conmitted offences
abroad which constitute of fences under donestic |egislation shall be
tried and sentenced in Colonbia, by virtue of article 15 of the Crim nal
Code.”

Article 15

242. Principles of legality, non-retroactivity and benefit of criminal |aw
The right to due process and the principle of the non-retroactivity of
crimnal law are protected under article 29 of the Constitution, which states
the foll ow ng:
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“Article 29. Due process shall apply in all legal and adm nistrative
proceedi ngs. No one nay be tried except in conformty with the rel evant
| aws that predate the act of which the person is accused.”

243. This article also enbodies the principle that in crimnal matters,
perm ssive or favourable | aws, even if they postdate the act, will be applied
in preference to restrictive or unfavourable | aws.

244. The foregoing principles are developed in article 1 of the Code of
Crimnal Procedure, as follows:

“Article 1. Due process. No one nay be tried except in conformty with
the relevant |aws that predate the act of which he is accused.”

245. The pre-existing nature of crinmnal law in general and of crimna
procedural law in particular is thus a part of due process; this neans that
procedural rules may not be used in a trial ex post facto and substantive
crimnal |aw nmust therefore predate the act of which the person is accused.

246. In order for an act to be considered an offence in Colonbia, it is not
enough for it to be classified as such or described in a legal rule. 1t nust
al so be unlawful and cul pable. An act is unlawful when, in addition to being
described in a rule, it injures or threatens to injure the general or
particular interest protected by the State’s legal order. There is no offence
wi t hout an actual or potential offence against a penally protected interest;
there is no punishable act unless property protected by the State' s | ega
order is danmaged or endangered. Furthernore, in order for an act that has
been classified as unlawful to be punishable, it nmust be perpetrated with
culpability, that is, with the conscious will of an agent or perpetrator who
was able to and under an obligation to behave otherw se.

247. Wth the principles of characterization, unlawful ness and cul pability
provided for in articles 3, 4 and 5 of the Col onbian Crim nal Code, residents
of the national territory enjoy full guarantees of security. Under article 6
of the Code:

“Article 6. Permissive or favourable |laws, even if they postdate the
act, shall be applied in preference to restrictive or unfavourable |aws.
This principle also applies to those who have been convicted.”

248. In conformity with the foregoing principle, if a new |aw abolishes a
pre-existing offence, the acts puni shabl e under the previous |aw are

consi dered not to have occurred and will therefore not be punished. |In this
case, anyone sentenced for the abolished offence will be released. |If the new
| aw i ntroduces changes but the act is still classified as an offence, the
lighter penalty will be applied.

249. The penalties applicable to offences are governed entirely by Title IV
of the Crimnal Code. Penalties have a retributive, preventive, protective
and resocializing function in Colonbia, just as security neasures are ainmed at
treatment, protection and rehabilitation. The retributive function consists
of restoring the | egal order of society and reaffirm ng the power and
authority of the State. The preventive function is both collective and
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i ndividual, since it is a warning addressed to the comunity to refrain from
conmitting offences and al so prevents the individual fromcausing injury. The
protective function is designed to reformthe crimnal through education and
wor k. The purpose of the resocializing function is to combat the individua
causes of crimnality so that the crimnal can readapt to life in society.

Article 16
250. Recognition of the |egal personality of hunan beings. Article 14 of the

Constitution enbodies the recognition of the |egal personality to which
citizens are entitled, as follows:

“Article 14. Every person is entitled to recognition of his |ega
personality.”

251. Article 73 of the Civil Code classifies persons as “natural or |egal”
article 74 defines the fornmer as “individuals of the human species, of

what ever age, sex, origin or condition”. It should be noted that the C vi
Code first entered into force in 1886, based on the Chilean Civil Code drafted
by the jurist Andrés Bello.

252. The principle of the existence of persons is enbodied in
articles 90, 91, 92 and 93 of the Civil Code, which read:

“Article 90. The legal existence of every person begins wth
birth, that is, upon conplete separation from his nother.
Foetuses that die in their nmother’s wonb, perish before being
conpletely separated fromtheir nother or do not survive
separation for even one mnute shall be considered never to have
exi st ed.

Article 91. The law protects the life of the unborn. Consequently, at
the request of any person or ex officio, the judge shall take those
deci sions he deens appropriate to protect the existence of the unborn
as long as he believes it to be somehow i n danger

Article 92. The nonent of conception is inferred fromthe tinme of
birth, according to the follow ng rule:

It shall be presuned by right that conception precedes birth by not |ess
than 180, and not nore than 300, entire days, counting back from
m dni ght on the day when the birth began

Article 93. The rights that woul d be extended to the unborn child,
should it be born and live, shall be suspended until the birth takes
place. And if birth constitutes the begi nning of existence, the newborn
in fact shall begin to enjoy such rights as if he had existed at the
moment when they were defined.

In the case covered by article 90, these rights shall pass to other
persons as if the unborn child had not existed.”
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253. A legal person is defined by article 663 of the Civil Code as “a
fictitious person, capable of exercising rights, undertaking civic duties and
bei ng represented legally and extrajudicially”.

Article 17

254, Right to privacy, protection of private correspondence, inviolability of

the home and the protection of honour. The dignity of the person and the
human being in his social dinmension represent the reason for and the purpose
of the Constitution adopted by the Constituent Assenbly of 1991. Under
article 2 of that text, the authorities of the Republic are established in
order to protect all persons residing in Colonbia as to their life, honour
property, beliefs and other rights and freedons. To that end, the Assenbly
promul gated | aws ai ned at protecting personal privacy in both the public and
private spheres.

255. Article 15 of the Constitution protects the rights of the person to
personal and fam |y privacy, a good nane, habeas data and the inviolability of
correspondence and other forns of private conmuni cation

“Article 15. All persons are entitled to their personal and famly
privacy and to their good name and the State shall respect them and
ensure they are respected. They are also entitled to know of, update
and rectify any information about them contained in data banks and in
the records of public and private entities.

Freedom and ot her guarantees enshrined in the Constitution shall be
respected in the collection, processing and transfer of data.

Correspondence and other forns of private comuni cation are inviol able.
They may be intercepted or recorded only pursuant to a court order, in
those cases and conplying with the fornmalities required by |aw.

For tax or |egal purposes and for cases of inspection, supervision and
intervention, the State may require the subm ssion of accounting | edgers
and other private docunents, under the conditions specified by |aw”

256. Article 21 of the Constitution guarantees the right to honour and a good
reputation as a value extrinsic to the human being:

“Article 21. The right to honour is guaranteed. The [aw shall indicate
the formof protection.”

This is a fundanental right with i medi ate effect and, consequently, no other
law is required to give effect to it, in accordance with article 85 of the
Consti tution.

257. Lastly, article 28 of the Constitution proclainms, anong other rights,
the inviolability of the person, the fanmily and the hone:

“Article 28. All persons are free. No one may be subjected to
interference with his person or his famly, to arrest, detention
or inprisonnment or to having his honme searched, except in



CCPR/ C/ 103/ Add. 3
page 80

accordance with a witten order fromthe conpetent |ega
authority, in due formand for reasons previously defined by |aw.”

258. The right to honour and a good nane, the essence of which is the
protection of the right of all persons to self-respect and the respect of

others, is, like the other fundanental rights, safeguarded by the renedy of
protection, as well as by crimnal |aw through the classification of offences
agai nst noral integrity (insult and calummy) contained in Title XIl, single

chapter, of the Crimnal Code (Decree-Law No. 100 of 1980). Anyone who nakes
i gnom ni ous accusations that damage another’s reputation or good nane within
the community conmits an insult. Anyone who fal sely accuses anot her of
conmitting an offence or m sdeneanour is guilty of calumy.

259. From 1992 to 1994, the Constitutional Court, acting in its capacity as a
court for the review of judicial decisions relating to the renedy of
protection of constitutional rights, considered and issued opinions on

20 cases involving the right to honour, 28 on the right to a good nane and

45 on the right to privacy. Pursuant to article 93 of the Constitution, which
gives international human rights instrunments precedence over donestic |aw, the
Constitutional Court referred to article 17 of the Covenant and article 11 of

t he American Convention on Human Rights in concluding that “honour is an
essential and inherent attribute of the person, deriving fromhis condition
and dignity” (Constitutional Court, dec. 412T of June 1992).

260. In relation to the right to the inviolability of the home, the essence
of which is to guarantee that private hones will not be subjected to arbitrary
or clandestine intrusions, articles 343 to 346 of the Code of Crinmna
Procedure (Decree No. 2700 of 1991), specify searches as the | egal neans by
which the authorities, as long as they possess a search warrant fromthe
conpetent judicial officer, my enter legally protected prem ses (such as
homes) agai nst the wishes of their occupants in order to produce specific
results, such as to conduct an arrest, search or seizure or to obtain

evi dence. Nevertheless, for cases of flagrante delicto, when the offence is
being comm tted on premi ses not open to the public, Judicial Police Oficers
may enter without a warrant fromthe prosecutor in order to prevent the act
fromcontinuing to be committed

261. As a neasure for the guarantee and protection of the fundamental rights
of persons subjected to search and seizure, the law requires the prosecutor to
be present during the proceedings; he also has the legal duty to file a
statement identifying and describing all the itenms that have been exam ned or
sei zed and the prenises on which they were found and to produce any records
requested by the persons taking part in the proceedings.

262. As an administrative nmeasure, the Ofice of the Public Prosecutor issued
circular No. 0005 of 16 June 1995 and addressed it to the directors of al
Public Prosecutor’s O fices and Sub-Offices in order to unify criteria and set
up a nonitoring systemto ensure strict conpliance with the law in the
execution of searches and seizures. A copy of this circular is annexed for
the Committee’ s information

263. If the search is not conducted in accordance with the |ega
requi rements, the officers conducting it are guilty of disciplinary offences,
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the investigation of which is to be carried out by the internal oversight
bodi es of institutions with judicial police functions, w thout prejudice to
the priority jurisdiction of the Public Prosecutor's Departnent. Any public
servant who, in an abuse of his power, enters another’s honme is guilty of an
abuse of authority, by virtue of article 1, paragraph 4, of Act No. 23 of
1991. Any individual who arbitrarily, deceitfully or clandestinely enters
another’s honme is likew se guilty of a m sdeneanour

264. Another basic right legally protected by the State through the crimna
justice systemis the right to privacy, to which effect is given in the
inviolability of private communications. Title X, Chapter V, of the Crimnal
Code, which lists offences against individual freedons and other guarantees,
relates to violations of secrets and comuni cati ons and defines as a

puni shabl e act the conduct of anyone who unlawfully takes, hides, mslays,
destroys, intercepts, nonitors or inpedes soneone else’'s private conmunication
or unduly learns of its contents; the penalty is increased if the perpetrator
di scl oses the contents of the conmunication or uses themto his own or

anot her’s advantage at soneone el se’s expense.

265. It is therefore clear that the exercise of the rights which cone within
the private sphere of the citizen and are fully recognized in both the
constitutional and | egal systens of Col onbi an domestic |aw can rely on speedy
and effective machinery for i mediate protection and that citizens enjoy
protection of their basic rights, and as the essence of protected | ega
entitlenents, as a result of the authority of the State.

Article 18

266. Freedom of thought, conscience and religion. 1In articles 18 (freedom of
consci ence) and 19 (freedom of worship) of its chapter on fundanental rights,
the 1991 Constitution devotes special attention to the rights enshrined in
article 18 of the Covenant. None the |ess, the Col onbian constitutiona
regi me departs sonmewhat fromthat of the Covenant, as is apparent fromthe
foll owi ng provisions:

“Article 18. Freedom of conscience is guaranteed. Everyone shall have
the right to hold convictions or beliefs without interference. No one
shall be compelled to reveal themor be obliged to act against his or
her conscience

Article 19. Freedom of worship is guaranteed. Every individual has the
right freely to profess his or her religion and to propagate it
i ndividually or collectively.

All religions and churches are equally free before the |aw.”

267. Col onmbi an constitutional doctrine nakes a clear distinction between
freedom of conscience or ideology (art. 18) and freedom of religion or worship
(art. 19). In Col onbia freedomof worship is regulated by Act No. 133 of

23 May 1944 known as the Statutory Act on Freedom of Religion (annex 37),
whose constitutionality was, on account of its statutory nature, exam ned by
the Constitutional Court before its adoption and promnul gation. In

decision C-088 of 3 March 1994 (annex 38) the Constitutional Court declared
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nost of the Bill enforceable with the exception of certain parts of
articles 9, 13, 14 and 15, as detailed in the rel evant deci sion.

268. In Colonmbia the right to have or not to have a religion is a fundanenta
and absolute right which may be neither suspended nor restricted, even under a
state of energency, since it is one of those fundanmental rights which, in
accordance with article 214, paragraph 2, of the Constitution, nay not be
suspended under a state of enmergency and which, in accordance with article 85
of the Constitution, is directly enforceable. Article 4 of Statutory

Act No. 137 on States of Enmergency of 1994 decl ares freedom of consci ence and
religion to be inviolable.

269. In accordance with the above-nmenti oned deci sion C- 088 of the
Constitutional Court, “it (the Statutory Act on Freedom of Religion) does not
concern legal regulation of freedomto believe or not to believe in a

formul ation, assertion, institution, creed, denom nation, proposal, faith,
practice, rite, religion or formof worship, or the formor intensity and
extent of the belief, but their respectable and institutionalized observance.
Clearly, freedomindividually to propagate one's religion under the terms of
article 19 of the Constitution is but one elenment deriving therefrom... The
Statutory Act concerns not only the question of belief ... but also that of
the organi zed exi stence of churches and religious faiths as |egal persons,
with normative , fiscal, civil, subjective, personal, credit and real effects
and effects for pubic | aw and cooperation, and the rel ationship of individuals
with such institutions as regards specific manifestations of freedom?”

270. Article 1 of the Statutory Act on Freedom of Religion establishes the
State's duty to guarantee freedomof religion in the follow ng ternmns:

“Article 1. The State guarantees the fundanental right to freedom of
religion and worship, as recognized in article 19 of the Constitution

This right shall be interpreted in conformty with the internationa
human rights treaties ratified by the Republic.”

271. The legislature thus enphasized the need to apply, by nmeans of the |aw,
the criteria devel oped by international human rights [aw for purposes of
interpretation

272. In Colombia, the main religion is Roman Catholicism and until a few
years ago other religions were seen as marginal. Until the 1991 Constitution
cane into force, Colonmbia had an established religion. This is no |onger the
case as article 19 of the current Constitution declares all religious faiths
and churches to be equally free before the law. Accordingly, there is now no
established religion in Colonbia, as its Constitution does not give
precedence, superiority or primacy to any religion. The Statutory Act on
Freedom of Religion defines the non-religious character of the State in the
foll owing termns:

“Article 2. There shall be no official or State church or faith.
However, the State is not atheistic, agnostic or indifferent to the
religious feelings of Col onbians.”



CCPR/ C/ 103/ Add. 3
page 83

273. It is accordingly a duty of the State to protect all people residing in
Col ombia - by virtue of a broad interpretation of the term “Col onbi ans”, as
adopted by the Constitutional Court when exam ning this article of the
Statutory Act, as regards the exercise of their freedomto profess a religion
i ncl udi ng cooperation with churches and faiths to achi eve comobn ends.

274. As to the religious faiths which exist in Colonbia, the predom nance of
the Roman Cat holic Church has already been nentioned. There are also various
Prot estant churches such as the Evangelical, Presbyterian, Baptist, Adventist,
Mor mon, Mennonite and ot her churches. Then there are Anglican and Eastern

Ot hodox groups, and very inportant Jew sh groups with synagogues in a nunber
of Col onbian towns. In recent years Mislimgroups have been established by
immgrants fromthe Mddl e East. They have places of prayer, although they
have not yet built any nbsques. These churches and faiths are gradually
acquiring legal recognition and calling for State protection, on the basis of
provisions of the 1991 Constitution and the Statutory Act on Freedom of
Religion. It should be noted that menmbers of the Evangelical groups have been
el ected to Congress, where they act as representatives of those groups. There
are no official statistics showi ng menbership of the various churches in

Col onmbi a.

275. As regards State protection for freedomof religion and worship, it
shoul d be noted that individual violations of the right to exercise religious
freedomare treated as special offences punishable by senior police officers -
crimnal or national police inspectors. Under the provisions of

Act No. 23 of 1991, which introduced a nunber of measures to reduce the
judicial backlog, violation of freedom of worship and preventing or disrupting
a religious cerenony are punishable by 6 to 12 nonths' inprisonnent.

276. As regards the limts to the exercise of freedomof religion and
worship, it should be stressed that article 4 of the Statutory Act contains a
clear reference to article 29 of the Universal Declaration of Human Rights, in
that it stipulates that the sole limt to the exercise of this freedomis the
need to protect the right of others to exercise their public freedons and
fundanmental rights and to safeguard public security, health and norals, which
are essential elements of public order as protected by law in a denocratic
society. In decision C-088 of 3 March 1994, the Constitutional Court ruled
that article 4 of the Act is enforceable under the terns set out in the
preanbul ar part of its decision. In the sane part of the decision the
Constitutional Court interpreted, in a manner binding on the State and al
public servants, the neaning and scope of the linitations on the exercise of
freedom of religion and worship on the basis of the provisions of

i nternational human rights I aw and international doctrine.

277. It should be stressed that the Statutory Act on Freedom of Reli gion
contai ns provisions and neasures that specifically concern the follow ng
poi nts:

(a) The juridical autonony and inmmunity from coercion of individuals
as regards the right:
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(i)
(i)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(i x)
(x)
(xi)
(xii)
(xiii)
(xiv)

(b)
(i)

(i)

(iii)

To profess freely chosen beliefs or
bel i efs;

not to profess such

To change one's religion or to abandon it;

Freely to express one's religion or religious beliefs or
| ack of themor to refrain fromdeclaring them

To pray and worship,
private or in public;

individually or collectively, in

To cel ebrate festivals;
Not to be disturbed when exercising these rights;

To a decent burial in conformty with the precepts and rites
of the deceased's religion, as specifically regulated in the
same article;

To enter into and solemize marriage and to found a famly
in conformty with one's own religion

Not to be conpelled to practise acts of worship or to
receive religious mnistrations contrary to one's persona
convi cti ons;

To receive religious mnistrations of one's own faith,
particularly in mlitary barracks, public health care
establishnents and pl aces of detention

To receive religious instruction and to provide such
instruction to anyone who wi shes to receive it, and the
right to refuse it;

To choose the religious education of famlies;
Not to be prevented on religious grounds from acceding to or
exercising any civil office or activity, or from exercising

public offices or functions;

To neet or
pur poses;

engage in a public denonstration for religious

Churches and religious faiths have the follow ng rights:

To establish places of worship and assenbly,
to respect for their
character;

and the right
religious purpose and specific

Freely to exercise their
to assign their pastoral

mnistry, to ordain mnisters and
responsi bilities;

To conmuni cate and nmaintain relations with their nenbers and
with ot her Churches in Col onbia or abroad;
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(iv) To establish their own hierarchy and to appoint their own
freely elected mnisters;

(v) To establish and i ndependently manage their own training
i nstitutions;

(vi) To freely wite, publish, receive and use their own books
and ot her publications on religious nmatters;

(vii) To announce, communi cate and propagate their own creed,
orally or in witing;

(viii) To perform educational, charitable and welfare activities.

278. Article 6 of the Statutory Act on Freedom of Religion establishes
guarantees to allow churches to provide religious assistance to their nenbers
when they are in public educational or military establishments, hospitals,

wel fare establishments, and prisons or other government prem ses. Lastly, the
Statutory Act regul ates recognition of the |egal personality of churches and
religious faiths, vests the relevant adm nistrative responsibility in the

M nistry of the Interior, lays down the relevant procedural requirenments and
those for entry in the appropriate public register, and regul ates the autonony
of churches and religious faiths.

Article 19

279. Freedons of opinion and expression, and duties and responsibilities in
exercising these freedons. 1In reviewing article 18 of the Covenant, it was
poi nted out that Col onbian constitutional doctrine considers freedom of
conscience also to include freedomto hold one's own opinions and to express
views on the various ideologies. Article 18 of the Constitution guarantees
this freedomin the follow ng terns:

“Article 18. Freedom of conscience is guaranteed. Everyone shall have
the right to hold convictions or beliefs without interference. No one
shall be compelled to reveal themor be obliged to act against his or
her conscience.”

Thus the article guarantees that everyone has the right to hold opinions

wi t hout interference, as prescribed by article 19, paragraph 1, of the
Covenant. Under the Col onbi an constitutional regime, freedom of opinion or
conscience is an absolute right which admts of no restriction, in accordance
with article 85 of the Constitution, which classifies it as a directly
enforceable right. Nor may it be restricted during states of enmergency, as
specified in article 4 of Statutory Act No. 137/94 on States of Enmergency of
1994.

280. Freedom of expression is specifically established in article 20 of the
Constitution in the follow ng terns:

“Article 20. Every individual is guaranteed the freedomto express and
propagate his or her thoughts and opinions, to transmt and receive true
and inmpartial information, and to establish nass nedia.
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The mass nedia are free and have a social responsibility. The right of
correction, under equitable conditions, is guaranteed. There shall be
no censorship.”

281. In addition, article 73 of the Constitution provides as follows:

“Article 73. Journalismshall enjoy protection in order to guarantee
its freedom and professional independence.”

282. As well as establishing the “freedons of education, |earning and
research and academ ¢ freedoni (art. 27), and guaranteeing the autonony of
universities (art. 69), the Constitution establishes, in article 71, that the
search for knowl edge and artistic expression are free and are to be encouraged
and stinulated by the State.

283. The Constitution thus establishes that the freedons of expression and

i nformati on constitute fundanental rights, whose exercise enjoys |ega
protection but also entails obligations and responsibilities. Their exercise
is accordingly a right and a duty, i.e. aright with a concom tant

responsi bility which influences its realization. For the user or receiver of
information, full realization of his fundanental constitutional right is
guaranteed, provided the infornation neets three requirenments: it must be
accurate, objective and tinely. During states of energency the State may

i mpose restrictions on the mass nedia, in conformty with articles 27 and

38 (c) of Act No. 137 of 1994.

284. The term “mass medi a” covers a concept that |ies between two rights.
For their owner, the nedia are an expression of free enterprise, and
ultimately of private property, but in both respects the Constitution
stipulates that they involve a right that serves social functions in the
public interest. For others, the nedia are a nmeans of realizing their right
to freedom of expression and to true and inpartial information.

285. Freedom of information is included in the Constitution's chapter on
fundanmental rights. The final precept of that chapter is both prescriptive
and universal: “There shall be no censorship”.

286. Regardless of, and wi thout prejudice to, other fornms of responsibility -
civil or crimnal - deriving fromthe abuse of freedomof information, the
soci al responsibility of the nmedia may be enforced by exercising the right to
correction and, should the branch of the nedia concerned refuse to correct an
itemof information that infringes the rights of an individual or group, the
latter may apply for the protection of fundanental rights in order to secure
the correction. The Constitution establishes the right to correction on equa
terms. According to the Constitutional Court's case |law, “equity inposes on
the obligation to correct a nunber of conditions whose purpose is fully,
effectively and rapidly to rectify the effect of the information published.
Failure to publish a tinely correction or to observe due equity in
presentation, timng and accuracy may render it ineffective”

287. The nature of the branch of the nedia concerned is not irrelevant to the
exercise of the rights to freedom of expression, opinion and informtion
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Whereas in sone cases financial nmeans is sufficient in order to publish one's
t houghts or opinions, i.e. in the press, in others it is necessary to use
public facilities in order to exercise the rights inherent in this activity.
This is an inportant distinction in terns of recognition of the directly
enforceabl e nature of freedomto establish mass nedia, as the nedia that use
the el ectromagnetic spectrum are given special juridical treatnment.

288. It should be noted that, where the nedia that use radio-frequency
broadcasting are concerned, i.e. radio and television, the freedomto
establish mass nmedia referred to in article 20 of the Constitution cannot be
interpreted i ndependently of the relevant provisions of article 75 of the
Constitution, which states: “The el ectromagnetic spectrumis an inalienable
and inprescriptible public asset subject to the managenment and control of the
State. Equality of opportunity is guaranteed in access to its use in the
conditions determined by law.” Nor can it be disassociated fromarticle 76,
whi ch establishes, with regard to television services, that State intervention
in the el ectromagnetic spectrumused for this purpose “shall be under the
control of a public agency with | egal personality, adm nistrative and
techni cal autonony and ownership rights and subject to its own | egal regine.
Thi s agency shall devel op and execute the State's plans and programres in
furtherance of the television policy determ ned by | aw

289. \Where article 20 of the Constitution is concerned, reference should be
made to the follow ng decision by the Constitutional Court, which served as
the basis for the Television Act: “The exercise of the fundamental rights to
informand to establish mass nedia using the el ectronagnetic spectrumis not
unrestricted. On the contrary, it requires State intervention on account of
the el ectromagnetic spectrum s status as a public asset and in order to
preserve and devel op the social objectives inherent in television services”
(Constitutional Court, decision T-081/93).

290. Legal requlation of teleconmunication services and activities.
Decree-Law No. 1900 of 1990, which anmended the standards and statutes
regul ati ng tel econmuni cation activities and services, is in harnony with the
constitutional provisions even though it was issued prior to the 1991
Constitution.

291. Decree-Law No. 1900 stipulates that tel ecommunications are a public
service under the responsibility of the State, which shall provide it directly
t hrough national or regional public agencies or indirectly through franchises,
in accordance with the established provisions; it determ nes that the
Governnment, through the Mnistry of Conmunications, shall be responsible for
pl anni ng, regul ating and supervising tel ecomunications; it guarantees
pluralismin broadcasting informati on and presenting opinions as a fundanmenta
right of the individual, fromwhich freedom of access to tel econmuni cation
services derives; it stipulates that the Governnent shall foster nationw de
coverage by the tel ecomruni cation services and their noderni zation and shal
pronote access to them by the | owinconme sectors of the popul ation, residents
in urban and rural areas, marginal or frontier areas, ethnic groups and, in
general, the weakest or mnority sectors of society in order to further their
soci al and econoni c devel opnent, the expression of their culture and their
integration into national society.
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292. Decree-Law No. 1900 al so guarantees the right of correction for any

i ndi vidual or group that believes it has been affected by inaccurate
information transnmitted via the tel econmunication services, w thout prejudice
to any appropriate civil, crimnal or admnistrative proceedings. The
correction, when appropriate, nust be nade equitably; this neans that whoever
broadcast the information nust correct or nodify what was said, again publicly
and with equal prom nence, in order to make good the violation of the right.

If a dispute arises as to whether or not the conditions of equity required by
the Constitution were observed when meki ng the correction, the courts are
responsi bl e for assessing the case and reaching the appropriate decision

293. These provisions are in keeping with those of crimnal |aw, which
determines further crimnal liability for the perpetration of punishable acts
when providing information; exanples are the offences of |ibel and sl ander
for which penalties are laid down in articles 313 and 314 of the Col onbi an
Crim nal Code.

294. The sane Decree-Law establishes that the el ectromagnetic spectrumis the
exclusive property of the State and that, as such, it constitutes an

i nali enabl e and i nprescriptible public asset, whose nanagenent, administration
and supervision are the responsibility of the Mnistry of Comunications, in
conformty with the laws in force

Article 20

295. Prohibition of propaganda for war and of advocacy of national, racial or

religious hatred. As regards article 20 of the Covenant, it nust be

acknow edged that current Col onbian crimnminal |aw does not classify propaganda
for war and advocacy of national, racial or religious hatred as either odinary
or minor offences. The legislature will have to fill this gap by adopting an
act to supplement the ordinary and mlitary Crim nal Codes.

296. By analogy, it mght be argued that such a prohibition is in fact
implicit in article 22 of the Constitution, which provides that “peace is a
right and a mandatory duty”. This interpretation nay al so be derived by

anal ogy fromarticle 95 of the Constitution, paragraph 6 of which stipulates
that “to strive towards the achi evenent and mai ntenance of peace” is a duty of
the individual and the citizen

297. Col onbi an legislation prohibits civil organizations, and hence politica
organi zations, fromcarrying out activities or propagating thoughts or

opi nions that violate human rights. |In particular, with regard to the

organi zation and functioning of political parties and novenents, Act No. 130
of 1994 stipulates that they “nay organize freely. However, in carrying out
their activities they are required to obey the Constitution and |aws, to

def end and di ssem nate human rights as a cornerstone of peaceful coexistence,
and to strive to achi eve and nmaintain peace, in accordance with article 95 of
the Constitution”. This provision is explicit as regards the obligation of

t hese associ ations of citizens to conply, in pursuing their aims, with the
constitutional and | egal principles which prohibit discrimnation against
persons on grounds of race, sex, nationality and opinion and which establish
Colonmbia as a pluralistic State that respects ethnic and cultural diversity.
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298. As was explained in connection with article 19 of the Covenant, the
medi a have a social responsibility, i.e. they are required to pronote socia
i ntegration and devel opnment within the franework of the pluralistic values
saf eguarded by the Constitution. Article 3 of Decree No. 1900, anmending the
provi sions and statutes governing tel econmunications and related activities
and services, provides as follows:

“Tel ecommuni cations shall be used as an instrunment to prompote Col onbia's
political, econom c and social devel opnent, with the aim of raising the
standard and quality of life of its inhabitants.

Tel ecomruni cati ons shall be used responsibly to help defend denocracy,
to pronote participation by Colonbians in national life, and to

saf eguard human dignity and other fundanental rights enshrined in the
Constitution and thereby ensure peaceful coexistence.”

299. Article 4 of Decree No. 1480 of 13 July 1994, regulating radio
broadcasting, in its turn states that “The purpose of the Radi o Broadcasting
Service is to pronmote the country's political, econom c and social devel opnent
and thereby raise the standard and quality of life of its inhabitants, to

di ssem nate and enhance culture and information, and to affirmthe essentia
val ues of the Col onbi an nation. Accordingly, all franchise-holders shall be
required to adapt their programes to these ends by broadcasting the truth,
striving to preserve the nental and physical health of the public, and
honouri ng national traditions, social cohesion, national peace and

i nternati onal cooperation”

300. In this way, albeit indirectly, inconpletely and inperfectly as yet, the
Col onmbi an | egal systemreflects the nandatory prohibition required by
article 20 of the Covenant.

Article 21

301. Right of peaceful assenbly. The right of assenbly is guaranteed by
article 37 of the Constitution, which provides:

“Article 37. Any group of individuals may gather and denobnstrate
publicly and peacefully. The |aw al one nay expressly establish the
cases in which the exercise of this right may be limted.”

Clearly, in addition to the right of assenbly, the Constitution also
establishes the right to denonstrate publicly, provided it is exercised
peacefully. The right to denonstrate publicly is thus political in character
It should be noted that no | aw or regul ation prohibits assenbly on private
prem ses, and that the existing regul ations, which are expl ai ned bel ow, refer
to assenblies and denonstrations in public places and thoroughfares.

302. Although the right of assenbly and the right to denonstrate are covered
in the chapter on fundanental rights, sone authors take the view that they
could be restricted under states of energency. Nevertheless, Statutory Act
No. 137 on States of Energency of 1994 sets no particular restrictions on
this right.



CCPR/ C/ 103/ Add. 3
page 90

303. Decree No. 1355 of 1970, which introduced the National Police Code,
contains the regulatory framework relating to right of assenbly. Article 102
of the Code states:

“Article 102. Any person may neet with others or parade in a public

pl ace for the purpose of expressing comon interests and ideas of a
political, economc, religious or social nature or for any other | awful
pur pose.

For these purposes notice shall be given in person and in witing to the
| ocal administrative authorities. The comunication shall be signed by
at | east three persons.

The notice shall specify the date, tine and place of the proposed
meeting and be submitted two days in advance. |In the case of parades,
t he planned route shall be specified.”

304. Neither the Police Code nor any other enactnent establishes cases in
whi ch the holding of a peaceful assenbly is prohibited. Articles 104 and 105
of the Police Code stipulate as follows:

“Article 104. Any public assenmbly or parade that degenerates into a
riot or causes a breach of the peace or public safety shall be
di sper sed.

Article 105. The police may prevent the holding of public neetings and
par ades of which due notice has not been given. They nmay also take this
measure if the neeting or parade fails to conformw th the objectives
specified in the notice.”

Article 22

305. Freedom of association and, in particular the freedomto formand join
trade unions. The 1991 Constitution establishes freedom of association in
general in article 38:

“Article 38. The right of free association for the pronotion of the
various activities that individuals pursue in society is guaranteed.”

Thus, natural and | egal persons are guaranteed the right to associate for
profit-maki ng and non-profit-making purposes. The Civil Code - npbst of which
came into force during the nineteenth century - regul ates the establishment of
conpani es, associ ations and societies for profit-making and non-profit-making
purposes. Profit-making conpanies are established by private acts that are
recorded in public docunents drawn up before notaries, who keep themin public
archives. Non-profit-making, charitable or welfare associations or societies
may be established by private acts, but, citizens are required by law to
register themw th the chanbers of Commerce, which are private-law entities
that performa public-service function. Such associations include trade

uni ons and second and third-1level trade union associations whose | ega
capacity is automatically recogni zed when they are formed, but whose
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establ i shnent nust be registered with the [ abour authorities. The Conmercia
Code governs the establishnent of profit-making comrercial conpanies, which
may be formed through private acts that are subject solely to registration
wi th the Chanbers of Comrerce.

306. The establishment and formation of trade unions and trade union
associations are regulated on the basis of article 39 of the Constitution:

“Article 39. Wrkers and enployers have the right to formtrade unions
or associations without intervention by the State. They shall acquire

| egal recognition through the sinple registration of their constituent

i nstrument.

The internal structure and functioning of the trade unions and soci al
and guild organi zati ons shall be subject to the |egal order and
denocratic principles. The annul nent or suspension of |egal capacity
may only be effected through judicial neans. Trade union
representatives shall be recognized as having the privileges and ot her
guar ant ees necessary for the performance of their functions. Menbers of
the police and arned forces shall not have the right to formand join
trade unions.”

307. The right to formand join trade unions is regulated by articles 353
et seq of the Substantive Labour Code, which apply to both enpl oyees and
enpl oyers: the sole restriction on this right applies to menmbers of the
police and the arned forces, i.e. the National Police and the army, navy and
air force.

308. Exercise of the right to formtrade unions is unrestricted and requires
no prior authorization by the State. |In addition, it is guaranteed by both

t he Labour Code and the Crim nal Code. The former provides that anyone who
violates this right shall be punishable by a fine of 5 to 100 tinmes the anount
of the highest nonthly m ninum wage in force, which is determ ned by the

M ni stry of Labour and Social Security; the latter provides that “Any person
who prevents or disrupts a | awful assenbly or the exercise of the rights
conferred by | abour |egislation or who takes reprisals in connection with
lawful strike, assenmbly or association shall be liable to one to five years

i mprisonnent and a fine of 1,000 to 50,000 pesos”

309. According to figures on union nenbership, at the end of 1994
approxi mately 940, 000 workers bel onged to 2,922 trade unions registered with
the Mnistry of Labour and Social Security.

310. The trade union sector is considered to be one of the pillars of

Col ombi an denocracy; this is illustrated by the fact that the trade unions
were called upon to participate in the Social Pact on Productivity, Prices and
Wages concluded by the Governnent, enployers and trade uni ons on

9 Decenber 1994. In addition, the Social Pact led to the formation of the
Tripartite Consultative Conmittee for the Devel opnent of the Trade Union
Moverent, which nmet during the first five nonths of this year. |Its statenents
and agreenents are contained in the docunent signed on 23 May 1995, a copy of
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which is annexed. As its nanme suggests, the aimof the Conmission is to
strengthen trade union organi zations, and to this end a series of actions and
programmes will be initiated in order to pronbte a new culture of cooperation
in |abour relations.

Article 23

311. Protection of the famly; freedomto marry; equality of rights of
spouses; and protection for the children of marriages that have been

di ssolved. Article 42 of the Col ombian Constitution |lays down in some det ai
the basic provisions relating to the famly, its protection and the rules
governing marriage and divorce.

“Article 42. The famly is the fundanmental unit of society. It is
formed through natural or legal ties, by the free decision of a man and
woman to enter into marriage, or by their responsible desire to forma
famly

The State and society shall guarantee conprehensive protection for
the famly. The |aw nmay deternine the inalienable and
non- sei zabl e nature of famly assets.

The fam ly's honour, dignity and privacy are inviolable. Famly
rel ati ons are based on equality of rights and duties of the couple
and on nutual respect anong famly nmenbers. Any form of violence
inthe famly is considered destructive of its harnony and unity
and shall be punished in accordance with the | aw.

Children born within or outside wedl ock, adopted or conceived naturally
or with scientific assistance have equal rights and duties. The |aw
shal | establish regul ati ons concerning parental responsibility.

The coupl e have the right freely and responsibly to decide the number of
their children and shall be required to support them and bring them up
while they are under age or disabl ed.

The forms of marriage, the age and capacity to enter into marriage, the
rights and duties of the spouses, their separation and dissolution of
marri age are governed by civil |aw

Rel i gi ous marriages shall have civil effects in the conditions
establ i shed by | aw.

The civil effects of any marriage shall cease through divorce in
accordance with civil |aw

Decrees of annul ment of religious marriages issued by the authorities of
the faith in question shall also have civil effects, in the conditions
establ i shed by | aw.

The |l aw shall determine matters relating to the civil status of persons
and the consequent rights and duties.”
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312. In Colonmbia, the famly constitutes a conplex and diverse reality which
under a single nane, covers a multitude of arrangenents ranging fromthat in
which an adult (father, nother or foster parent) takes responsibility for
bringing up children to organization in clans (comopn anong the indi genous
popul ati on), and enconpassing many other forns. The diversity of famly
types, in ternms of structure, composition and organi zation, derives from

hi storical, denographic, economc, political, social, cultural and educationa
factors.

313. In Colonmbia the famly is a social institution whose social inportance
the State acknow edges by regulating its various aspects. Regulations
relating to the provisions of article 42 of the Constitution were established
by Act No. 25 of 1992, which reforned the Civil Code with regard to the civi
effects of religious marriages and of divorces resulting fromsuch marriages.

314. Consent constitutes the fundanental requirenent for a marriage to be
valid and to exist. Consent neans the spouses' declaration of their
willingness to enter into marriage. Their consent must be given clearly,
expressly, unconditionally and in a clear and audible voice. Deaf and dunb
persons must express their consent by signs or indications that | eave no doubt
as to their wish to marry. The narriage contract is drawn up and finalized on
the basis of free and nutual consent.

315. The Constitution |ays down principles regulating the responsibility of
the State and society vis-a-vis the organi zation and protection of the fanmly
It stipulates that the State shall protect the famly as the basic and
fundamental institution of society, and shall guarantee conprehensive

protection for the family and the primacy of the right to life. In addition
| egal recognition is extended to de facto fam lies, known as “de facto marita
unions”. At all events, the famly nust be formed by natural bonds, de facto

union or matrimnonial or juridical bonds.

National Family Wl fare System

316. Institutional framework. Col onbia possesses a National Famly Welfare
System (SNBF). The linchpin of the systemis the Colonbian Famly Wl fare
Institute (1CBF), which was established by Act No. 75 of 1968 as a public
establ i shment attached to the Mnistry of Health.

317. Decree No. 2737 of 1989 pronul gated the M nors' Code, which expanded
ICBF' s role in the protection of young of fenders. The aim of |CBF was amended
to read: “to foster and enhance the integration and harnoni ous devel opment of
the famly, to protect mnors and to safeguard their rights”. This new | ega
framework | ays stress on parental responsibility and assigns to the
Institute's actions subsidiary status within a franmework of comunity
participation, rather than as a substitute for the role of the famly. The
sanme Decree designated as a priority target group persons in a situation of
greatest socio-economc, nutritional, psychological, affective and nora

vul nerability and in the irregular situations provided for in the Mnors

Code. In order fully to discharge these functions, |CBF coordinates the
activities of SNBF (established by Act No. 7 of 1979).
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318. The aimof SNBF is to nmaxinize use of the systenlis existing service
networks, in order to expand coverage and integrate services, thereby
rationalizing costs and expenditure, and to suppl enment progranmes with new
conmponents which will inmprove their quality and coverage.

319. Fromthe private sector, 68 fam |y conpensation funds and all the
religious, political and other NGOs pursuing famly-oriented activities belong
to SNBF. The Col onbian Fanmily Welfare Institute's headquarters are in the
capital and there are 26 regional offices throughout the country. These
regional offices in turn conprise 190 district centres operating in the

| argest towns in each region

320. Achievenents. The Institute's programres are inportant not only
nationally, but also internationally. The Col onbi an nodel has been adopted by
several devel oping countries because it provides services in an innovative
manner, using appropriate technologies that nake it possible to provide
suitable nutritional care. The Governnent has committed itself to giving
priority to this approach by signing the Declaration adopted by the Wrld
Summit for Children and inplenenting its Plan of Action

321. Community Welfare hones. The target popul ation for the Comrunity
Wel f are Homes programme conprises fanmilies with children aged between two and
six living in poverty or extrene poverty. According to the 1992 Nationa
Househol d Survey, 75 per cent of househol ds that nmake use of the services of
the Wel fare Hones are poor, 63 per cent in large cities and 83 per cent in
rural areas. The Welfare Honmes have significantly increased their coverage
fromthe 731,051 children they catered for in 1990 to 1,286,630 in 1994,

t hereby exceeding the target of 1 million children set by the Devel opnment
Plan. The programme's consi derabl e expansion reflects Col onbia's conmi t nent
t o devel opi ng hi gh-coverage and hi gh-soci al -i npact progranmes. In addition
bet ween 1991 and 1993 loans worth 11.8 million pesos were granted to 24,583
conmmunity nothers to refurbish hones, a total of 1.2 mllion pesos were
approved for the same purpose in 1994, and nothers have continued to receive
training in order to inprove the progranme's quality. Health care for
children covered by the progranmes was considerably inproved. It is inportant
to continue to encourage this sharply focused progress and to increase access
to the Institute's programes by poor households with children aged under
seven. Recent studies point to the need to inprove the cost-benefit ratio in
order to continue expandi ng coverage.

322. The family, wonen and children. Between 1990 and 1994 the Welfare Homes
underwent a radical change in order to cater for children aged under two and
for pregnant and nursing nothers living in poverty. The programme's target
popul ati on conpri sed 245,000 children aged under two and 280, 000 pregnant

mot hers. A total of 331,434 children aged under two and 321, 039 not hers were
actually catered for, i.e. target attainnment was 135.3 and 114.7 per cent
respectively. The children were provided with nutritional care and
supervision, early learning activities and health care. Education projects
wer e organi zed for pregnant and nursing nothers.

323. Kindergartens. From 1993 onwards a new form of care known as
Comunity Kindergartens was inplenented. These operate on conmunity prem ses
and are run by a group of nothers advised by a specialist. A total of
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52 ki ndergartens have so far been established. The aimof this new programre
is to provide innovative and alternative nmeans of care and, in particular, to
i nprove the quality of care and to go beyond nerely | ooking after children

324. Children's honmes. Second in inportance to the nutritional and
preventive care programmes referred to above, which have the greatest inpact
on the poor and are the Institute's nost inportant, are the children's hones
(CAIPs). Although they began to operate in 1977, they have proved a costly
alternative with limted potential for expansion, as well as being |ess
effective in targeting groups living in poverty. Nevertheless, a nunber of
studi es have drawn attention to the programme's potential as a centre for
appropriate technol ogies suitable for inplenmentation in other conprehensive
child-care programmes. The CAIPs have slightly reduced their coverage on
account of the need to expand progranmes that are nore cost-effective in
social terns. Coverage fell from 197,816 children in 1990 to 161,671 in 1993.
However, new funding and care strategies are being sought for these programres
to enable themto achieve greater inpact. Wen the present Governnent took

of fice, 98 per cent of the honmes' budget was provided by the Institute; its
current contribution of about 82 per cent reflects the efforts being made to
find new sources of funding

325. School canteens. The coverage provided by school canteens increased
consi derably during the period 1990-1994: froma total of 1,559,477 children
in 1990, 2,043,671 children were catered for in 1993, a level it is hoped to
mai ntain in 1994. This represents a 31 per cent increase and neets the target
of providing for 2 mllion children set by the devel opment plan for 1994. The
programe caters for children attending State schools, thereby ensuring that
it benefits the poor. Although the nutritional targets were net, the results
could be inproved by reorgani zing the Institute; this entails decentrali zing
it, nodernizing its managenent, enhancing its efficiency, defining clear

gui delines for private-sector contracting and addressing the | abour problem
with the comunity nothers.

Presidential Programme for Youth, Wnen and the Famly

326. During the period covered by this report, the Governnent established the
Presidential Programme for Youth, Wonen and the Family, in conformty with the
provisions of article 42 of the 1991 Constitution regarding the rights of the
famly and article 188, which assigns to the President of the Republic
fundamental responsibility for “guaranteeing the rights and freedons of al

Col ombi ans”. The programre was subsequently assigned to the Mnistry of
Education, with the establishnment of the Ofice of the Deputy M nister for
Youth. Each departnental governorate conprises an office for youth, wonmen and
the famly, and the nunicipal authorities of the main cities have an office
for wonen's affairs, thereby extending SNBF s range and cover age.

Maternal Wel fare System

327. Welfare system Act No. 50 of 1990 introduced substantial changes in
t he Col onbi an | abour reginme and, in connection with maternal welfare,
est abl i shed provisions such as the foll ow ng:
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A four-week increase in paid nmaternity | eave before and after
childbirth, raising it to 12 weeks: in conformty with article 34 of
Act No. 50, the total length of conpulsory maternity |leave is 12 weeks;

Ext ensi on of the rights and guarantees of natural nothers to adoptive
not hers;

The possibility for nothers to transfer the first of their 12 weeks of
maternity |l eave to their spouse or partner to allow himto be present
and to care for her at the time of birth and in the period i nrediately
after birth;

The ban on dism ssals of pregnant or nursing fenmale enpl oyees is stil
in force, applying to both the private and public sectors;

In conformty with article 237 of the Substantive Labour Code, ferale
enpl oyees are entitled, in the event of a miscarriage, to between two
and four weeks' |leave paid at the rate they received at the tinme when
t he | eave began;

Until a femal e enployee's child is six nmonths old, enployers are
required to grant her two 30-minute rest periods during the working day;
if she presents a nedical certificate explaining the need for such
action, the enployer may extend these rest periods. To conply with this
obligation, the enployer is required to provide, on prem ses adjacent to
those where the nother works, a nursing roomor suitable place to keep
the child (Decree No. 13, art. 7, of 1967);

Labour and social security legislation also stipulate that nothers are
entitled to nedical, pharmaceutical, surgical and hospital care for as
long as they require, and that such care nust be provided w thout delay,
both for working nothers and for the wives or partners of nmale

enpl oyees.

328. Special nmeasures for wonen belonging to vul nerable groups. The Socia
Security Reform Act (No. 100) of 1993 makes provision, through the Solidarity
and Guarantee Fund, for machinery to cater for groups of wonen w thout access
to social progranmes either through their own nmenbership or that of their
husband or partner. This neasure gives effect to article 43 of the
Constitution, which reads: *“During pregnancy and after childbirth, wonen
shall be entitled to special assistance and protection fromthe State, and
shall receive fromit an allowance if they are unenpl oyed or destitute”

329. Commenoration of the International Year of the Famly. 1In 1994, which
had been proclained International Year of the Fam |y, Col onbia comenorated
the event within a context of strengthened denocratic processes,
decentralization, civic participation and peace. Accordingly, the event was
celebrated primarily at the nunicipal and departmental |evels, but w thout
detriment to national commenoration or the conmm tnent of the Covernnent.

Joint and priority lines of action, pronoted through nmunicipal and
departnental plans, were pursued in the areas of law, famly support services,
research and the devel opnent of public awareness. An initial overal

concl usion can be drawn fromthe comenoration of the Year along these |ines:
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Col onbi a possesses up-to-date information on the famly and is capabl e of
generating social awareness of the diversity of famly structures, forms of
organi zation and rel ations, and of creating and strengtheni ng networks of

fam |y support services. An awareness of famly issues needs to be cultivated
anong the general public.

330. The national objectives of the celebration of the International Year
were to initiate or gal vani ze ongoing programes for the famly, for which the
followi ng ainms were set:

(a) To foster respect for the various types of famly, on the
understanding that all of them possess equal rights vis-a-vis society and the
St at e;

(b) To establish conditions to ensure that the various types of famly
are entitled, on a daily basis, to respect for differences of sex, age,
status, opinion and interest;

(c) To create conditions to allow famlies, as social support networks,
to act as sources of social cohesion; and

(d) To strengthen famly support services at the national, regional and
| ocal levels, thereby enabling themto performtheir functions.

331. As regards legislative and adm nistrative devel opnent, the |ines of
action pursued through | ocal International Year comm ttees were designed, as
regards juridical developnent, to establish a national referral system to

i npl enent a broad and | arge-scal e system of information on basic provisions,
procedures and services in the | egal sphere, to develop pilot projects
specializing in the famly in Colonmbia's |egal aid centres and to amend

exi sting provisions. These targets were pursued through the establishnment of
| egal conmittees and the dissem nation of information on |egal aspects of
fam |y wel fare, and through inter-agency coordi nation.

332. As aresult of the actions carried out, by the tine the Internationa
Year ended | egal committees on famly problenms and conmittees to protect
ill-treated children had been set up in each of Colonbia's departnents. The
public were nore aware of the Mnors' Code and of the Fam |y Counselling
Centres. There were better nechanisns for publicizing | egal services through
the mass medi a and a range of machinery for coordinating the various
jurisdictional bodies.

333. In the legislative sphere, the preparatory stage included the

promul gati on of Act No. 82 of 1993, which strengthened the wel fare and support
system for fenmal e heads of household, and the instruction given to Congress to
draw up and consider bills on a nunber of topics, noteworthy anmong which were
the following: the establishnment of the national famly welfare register; the
establishnent of the legal reginme for conmunity nothers; amendment of the
regime relating to narital assets and its liquidation; a famly statute in
conformty with the new Constitution; recognition of the mininumliving area
of lawfully constituted fanmlies that are unable to purchase an urban
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dwel l'ing; the imedi ate re-enploynent of dism ssed pregnant or nursing

enpl oyees by the public or private sector; regulation of wonen's participation
at the decision-making | evels of the various branches and organs of the public
aut horities.

334.

Article 24

Rights of children and neasures to protect them The protection of

children is one of the basic ains of the new Constitution and inforns many of
its provisions. For the purposes of this report, attention should be drawn to
the provisions of articles 13, 16, 42, 43 and 44 of the Constitution as they

| ay down the general and specific framework for the protection of the rights
of children.

“Article 13. Al persons are born free and equal before the |aw, shal
be given equal protection and treatnment by the authorities, and shal
enjoy the sanme rights, freedons and opportunities w thout any

di scrimnation on grounds of sex, race, national or famly origin,

| anguage, religion, political opinion or philosophy.

The State shall pronote the conditions necessary to ensure that equality
is real and effective and shall adopt neasures in support of groups that
are discrimnmnated agai nst or marginalized.

The State shall provide special protection for those persons who, on
account of their econom c, physical or nmental condition, are in

obvi ously vul nerabl e circunstances and shall punish any abuse or
ill-treatnment to which they may be subjected.

Article 14. Every person is entitled to recognition of his |ega
personality.

Article 16. Al persons are entitled freely to develop their
personality subject to no limtations other than those inposed by the
rights of others and the |egal order

Article 42. The famly is the fundanental unit of society. It is
formed through natural or legal ties, by the free decision of a man and
woman to enter into marriage or by their responsible desire to forma
famly

The State and society shall guarantee conprehensive protection for the
famly. The law may deternine the inalienable and non-seizabl e nature
of fam |y assets.

The fam ly's honour, dignity and privacy are inviolable.

Fam |y relations are based on the equality of rights and duties of the
coupl e and on nutual respect anong famly nenbers. Any form of violence
inthe famly is considered destructive of its harnony and unity and
shall be punished in accordance with the | aw.
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Children born within or outside wedl ock, adopted or conceived naturally
or with scientific assistance have equal rights and duti es.

The | aw shall establish regul ati ons concerning parental responsibility.

The coupl e have the right freely and responsibly to decide the nunmber of
their children and shall be required to support them and bring them up
while they are under age or disabl ed.

The forms of marriage, the age and capacity to enter into marriage, the
rights and duties of the spouses, their separation and dissolution of
marri age are governed by civil |aw

Rel i gi ous marriages shall have civil effects in the conditions
establ i shed by | aw.

The civil effects of any marriage shall cease through divorce in
accordance with civil |aw

Decrees of annul nent of religious marriages issued by the authorities of
the faith in question shall also have civil effects, in the conditions
establ i shed by | aw.

The |l aw shall determine nmatters relating to the civil status of persons
and the consequent rights and duties.

Article 43. Wonen and nen have equal rights and opportunities. Wnen
may not be subjected to any kind of discrimnation. During pregnancy
and after childbirth women shall be entitled to special assistance and
protection fromthe State, and shall receive fromit an allowance if
they are unenpl oyed or destitute.

The State shall provide special support for feral e heads of househol d.

Article 44. Children have the follow ng fundanental rights: the right
to life, physical integrity, health and social security, a bal anced
diet, a nane and a nationality, the right to have a famly and not to be
separated fromit, the right to care and | ove, education and culture,
and |leisure, and the right freely to express their opinion. They shal
be protected against any form of neglect, physical or noral violence,
abduction, sale, sexual abuse, exploitation at work, economc
expl oi tation and hazardous work. They shall also be entitled to the
other rights enshrined in the Constitution, in the laws and in the
international treaties ratified by Col onbia.

The fam ly, society and the State have an obligation to assist and
protect children so as to ensure their harnoni ous and conprehensive
devel opnent and the full exercise of their rights. Any person may
require the conpetent authorities to conply with this obligation and to
puni sh those who violate it. The rights of children take precedence
over the rights of other persons.”
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335. Regarding the rights of children and their protection, the provisions of
article 44 of the Constitution are particularly noteworthy. As is apparent
fromits wording, this article elaborates on the provisions of article 24 of

t he Covenant and of the 1989 Convention on the Rights of the Child, to which
Colonmbia is a contracting party. Special attention should be drawn to the
direct reference in article 44 to international treaties ratified by Col onbia
since, in conformty with the case | aw of the Constitutional Court regarding
the “constitutional body of law’, treaties under international human rights

| aw and international humanitarian | aw which contain general or specific
provisions on the rights of children and to which Colonbia is a party take
precedence over donestic |aw

336. Legal regine for the protection of children. On 27 Novenber 1989, a few
days before the Convention on the Rights of the Child was adopted, Col ombia
enacted the Mnors' Code through Decree No. 2737 of 1989. Before the Code was
promul gated, the drafting comrittee reviewed its text to ensure that it was
conpatible with the draft Convention on the Rights of the Child which was then
bei ng debated by the United Nations General Assenbly. Article 2 of the

M nors' Code provides as follows:

“Article 2. The rights set forth in the Constitution, in the present
Code and in the other laws and regul ations in force shall be recognized
for all mnors wthout any discrimnation on grounds of race, colour
sex, |l anguage, religion, political opinion or other status, whether of
t henmsel ves, of their parents or of their legal representatives”.

337. As a vulnerable group and not having the ability to produce the
necessary resources for defending thenmselves, children are the subject of what
is known as “positive discrimnation” in that a special |egislative framework
has been devel oped for their benefit, guided by special principles ained at
harmoni zing their situation vis-a-vis the rest of society.

338. Mulnerable children and welfare systems. Colonbia has a total child
popul ation of 14 million, 41 per cent of whomlive in poverty and

15.6 per cent in extreme poverty. This group enjoys special protection under
the Governnent's social policy, as set out in the National Devel opnent Plan -

the “social leap”. In conformity with this policy, the docunent of the
Nat i onal Economi ¢ and Social Policy Council (CONPES), dated 7 July 1995, was
approved. It defines the follow ng principles for social policy focusing on

children: full recognition of the rights of children; the creation of
opportunities to enable children and young people to develop the basic skills
that will enable themto take their proper place in society when they becone
adults; and the strengthening of the famly

339. The objectives of the Institutional Devel opnent Plan of the Col onbi an
Fam |y Welfare Institute (ICBF) for the period 1995 to 1998 are the provision
of care for children, nutrition and the famly, the transfer of responsibility
for famly welfare services to nunicipalities, and the nodernization of
institutions. The overall aimis to devel op conprehensive care for famlies
by strengthening the role of municipalities as the inplementing agencies for
social policy, in close cooperation with the conmunity. 1In Colonbia as in
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ot her countries throughout the world, the problem of vulnerable children is
the result of shortcomings in the famly and in the econom ¢ and socia
spheres, and of the failure of parents and those who should normally protect
children to performthis function

340. Sone of these devel opnents have aroused the interest of individuals and
of local, national and international bodies, as a result of which studies have
been carried out to help identify the factors responsible for the
deterioration in the devel opnent of children and changes in their behavi our

341. Col onbi a appreciates the need to continue to define nmeans of
conprehensively interpreting these phenonena.

342. The forms of vulnerability identified include the foll ow ng:
intra-famly violence, neglect, overcrowding, exploitation at work and drug
addi ction.

343. Preventive action and programmes. The Covernnent of Col onbia inplenents
preventive and special protection programres focusing on children and the

fam |y through | CBF, whose operational framework was descri bed above. The
speci al protection programes provi de gui dance and | egal, social and
nutritional assistance to children, young people and famlies who, on account
of their social and fam |y circunstances, are facing a crisis or breakdown, or
are in conflict, vulnerable, or physically or nentally deficient. |CBF
executes the followi ng special protection projects:

Special care for famlies and minors in the institutional, famly or
open environment;

Care for minors and famlies involved in civil judicial proceedings;

Production and free or subsidized distribution of the high-nutritiona
food suppl ement known under its popul ar nanme “Bienestarina”

Fam |y counselling and intervention

344. Information system |In order to guarantee a better service, the census
of mnors cared for under the Institute' s various programes is being updated
and systematized. For this purpose, the personal records of all mnors cared
for by I1CBF since 1992 are being updated and qualitative criteria applied to
specific cases. In conjunction with other State institutions and a nunber of
NGOs, each m nor's personal case history is placed on file. This permts the
centralization of information and will provide officials, at each stage of
protection, with a dynam c tool for finding potential solutions and for
followup. The first findings of the information system some 60 per cent of
whi ch has al ready been devel oped, were that the primary reason for
consultations involving children is legal (paternity, parental authority,

mai nt enance paynents, custody), the second intra-famly conflicts (violence
bet ween spouses, child abuse), and the third nutritional problens.

345. Nutrition. The progranmes currently being inplenented by |CBF wll
conti nue over the next four years on a permanent basis with the foll owi ng new
obj ectives:
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(a) The objective for the 54,649 Community Wl fare Hones caring for
1,289,190 children aged under 7 is to provide 73 per cent of reconmmended food
requi renments, thus considerably inproving the children's nutritiona
st andar ds;

(b) A food voucher for preschool children has been introduced (in
rural areas) with the aimof covering 140,000 poor children in four years and
provi ding a food supplenent for pregnant and nursing nothers;

(c) It is planned to replace the usual snack currently provided in
school canteens by an inproved snack, so that in four years 100 per cent of
children cared for by ICBF will receive a food suppl ement providing
20 per cent of recommended nutritional intake for 130 days of the year

(d) In rural areas, the objective is for the Community Homes programre
to cater for some 280,000 young children, 197,000 of whomw Il receive a food
suppl enment .

346. Care for street children. |In addition to the programes already

i mpl enented by I CBF, the Covernnent is endeavouring to help the |oca
authorities to organi ze services to neet the basic needs of street children by
encouraging themto | eave the street environment and take their place in the
comunity, with special enmphasis on the rehabilitation of child drug consuners
and addi cts.

347. Protection for minors in especially difficult circunstances. Progranmes
for the protection of minors in special circunstances will be strengthened by
expandi ng conciliation procedures (extrajudicial care for mnors and their

fam lies), strengthening the network for the prevention of ill-treatnent,

rai sing the standard of foster home services, and inproving services for young
of fenders. The aim of these programmes is to respond to the situation of sone
2 mllion children who find thenselves in especially difficult circunmstances
because of ill-treatnment or neglect by their famlies. To achieve this,
services will be set up to care for ill-treated children, initially in Bogota,
Medel I in, Cali and Bucaramanga; nmachinery to identify networks trafficking in
children and to report themto the judicial authorities will be strengthened;
children will be helped to give up prostitution through the strengthening of

t eachi ng programmes and joint work with educational establishments; work by
children aged under 14 will be discouraged and assi stance provided to working
children through joint activities with the Mnistry of Labour and the
establishment of citizens' watches to protect working children

348. These I CBF goals for the next four years are based on the progress it

has made over the past decade in caring for 72 per cent of its target

popul ation. In achieving this inprovenent the informati on systemoffers an

i deal tool to develop a register of providers of protection services, i.e of
those institutions able to assist ICBF in performng its protective role and
bringing it closer to the community.

349. Reformof the Mnors' Code. 1In order to inprove the response by the
State to the problens of children, the Governnment of Colonbia is in the
process of reformng the Mnors' Code in order to inprove care and protection
for children. The reform s objectives include the foll ow ng:
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(a) To strengthen provisions relating to the rights of children

(b) To bring the Code into line with the Convention and the protocols
thereto, by including habeas corpus and a second instance in proceedings into
which it has not yet been introduced.

350. In 1993, an average of 5 crines a day were conmitted against the life or
physical integrity of children, 11 crinmes agai nst sexual freedom and decency,
and 7 agai nst individual freedom There were a total of 2,758 hom cides of
children. The Public Prosecutor brought charges in 744 of the cases recorded
and 183 persons are under arrest.

351. One of the mmjor challenges facing Colonbia is impunity for offences
against mnors. In response to violations of the rights of children, and
notwi t hst andi ng the conplaints | odged and investigations initiated by the
Attorney Ceneral's Ofice, the Ofice of the Orbudsman and the O fice of the
Public Prosecutor, |ICBF has decided to establish a programe on the human
rights of children with the aimof following up violations of their rights,
fostering the devel opnent of a child-friendly culture by inplenmenting the
human rights of children, and inproving decision-making which affects children
so as to give priority to safeguarding their rights.

352. Strengthening of the Family Counselling Centres. The Fam |y Counselling
Centres are institutions that respond to requests for State intervention in
solving fam |y problens and permt the devel opnment of nmeans of preventing such
situations and of fostering conciliation and the non-judicial settlement of

di sputes. Accordingly, the aimof the Centres is to protect citizens' rights
and, in particular, the rights of children and their physical and nenta
integrity, which, in conformty with the Constitution, take precedence over

all other rights.

353. The Fam |y Counselling Centres are the responsibility of the municipa
authorities and are established by decision of the rel evant nunicipa

councils, which determ ne the nunber and structure of the Centres under their
jurisdiction. |ICBF has inplenmented a nunber of strategies to strengthen these
Centres. They include the follow ng: pronoting the establishnment in

muni ci palities of this conciliation mechanism to ensure that the Centres
possess the specialized, nultidisciplinary and nulti-operational teamrequired
in order to conprehensively address the problens of fanmlies and children
strengthening institutions, by ensuring job stability for staff working in the
Centres; efficiency guaranteeing the rational use of human, financial and

t eachi ng resources; devel opnent of integrated activities by the Centres and
the Fam |y Orbudsman's O fices; and devel opnent of an operational project
based on conciliation, protection of the rights and duties of parents and
children, the rights and obligations of couples, and efforts to prevent
violence within the famly. This policy should make it possible to establish
at | east 48 new Fami |y Counselling Centres and to strengthen 114 of the

250 existing Centres. The policy will be inplemented in nunicipalities where
soci al problens are nobst acute, in particular as regards intra-famly

vi ol ence.

354. Protection of working children. A survey by the National Departnent of
Pl anning has yielded the following official figures for working mnors:
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children aged between 5 and 18, between 1.5 and 2.2 mllion, i.e. between 15
and 20 per cent of all children in this age group; in rural areas, including
smal | towns, between 1.3 and 1.7 mllion; in |arger towns, between 10 and

15 per cent of all children.

355. The Mnors' Code deals, in articles 237 to 264, with the question of
child labour. It prohibits work by m nors under the age of 14 and requires
parents to arrange for themto attend school. Exceptionally, and in specia

ci rcunmst ances defined by the Fam |y Orbudsman, children over the age of 12 may
be allowed to work by the Labour Inspector or, in his absence, by the senior

| ocal authority upon application by the parents or, in their absence, by the
Fam |y Orbudsman.

356. The maxi mum duration of a mnor's working day is governed by rules laid
down in article 242 of the Mnors' Code:

(a) M nors aged between 12 and 14 may work only for a nmaxi num peri od
of four hours per day, on |ight duties;

(b) M nors aged between 14 and 16 may work only for a maxi num of
si x hours per day;

(c) The working day of mnors aged between 16 and 18 nay not exceed
ei ght hours;

(d) Ni ght work by minors is prohibited. However, mnors aged
between 16 and 18 nmay be authorized to work until 8 p.m, provided this does
not affect their regular attendance at an educati onal establishnent or inpair
their physical or noral health.

357. Articles 243 and 244 of the Code provide as foll ows:
“Article 243. Child workers shall be entitled to the wages, social
benefits and other benefits which the |aw grants to workers aged
over 18.

The wages of child workers shall be proportionate to the hours worked.

Article 244, Child workers shall be entitled to training and shall be
granted unpai d | eave when their schooling so requires.”

358. Articles 245 and 246 of the Code list the types of work in which mnors
may not be enpl oyed.

“Article 245. Mnors may not be enployed in the types of work listed
hereunder, because they involve a strong risk of endangering their
heal th or physical integrity:

1. Wor k invol ving toxic substances or substances harnful to health;

2. Work at abnormal tenperatures or in an environnent that is
polluted or lacks sufficient ventilation
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M ning work of all kinds bel ow ground and work invol ving harnfu
agents such as pollutants, thermal disequilibrium or |ack of
oxygen owi ng to oxidation or gasification

Work in which the mnor is exposed to noi se exceedi ng 80 deci bel s;
Work involving the handling of radioactive substances, |um nescent
pai nt or X-rays or which involves exposure to ultraviolet or

infrared radi ati on or em ssion of radi o waves;

All kinds of work involving exposure to high-voltage electric
currents;

Wor k under wat er

Work involving the handling of rubbish or any other type of
activity where pathogenic, biological agents are generated;

Activities involving the handling of explosive, inflammble or
caustic substances;

Work in coal -bunkers or as stokers on board seagoi ng vessels;

I ndustrial painting work which involves the use of |ead carbonate,
| ead sul phide or any other product containing these substances;

Work on emery-polishing machi nes, tool-sharpeni ng machi nes,
hi gh-vel ocity abrasive mllstones and simlar occupations;

Work in blast-furnaces, netal foundries, steel mlls
rolling-mlls, forges and heavy netal presses;

Work and operations involving the handling of heavy | oads;

Work in connection with gear nechani sns, transm ssion belts, oil
greasing and other work in the proximty of heavy or high-speed
transm ssi ons;

Work on shearing machi nes and ot her especially dangerous machi nes;

Wrk with glass and pottery, grinding and m xing of raw material s;
work with kilns, dry grinding and polishing in glass-works,

cl eani ng operations by sand bl asting, work in glazing and
engravi ng workshops, work in the ceram cs industry;

Gas and arc-welding work, cutting with oxygen in tanks or confined
spaces, on scaffolds or in pre-heated noul ds;

Work in the production of bricks, piping and the like, hand
nmoul di ng of bricks, work in brick presses and kil ns;

Work in operations and/or processes involving high tenperatures
and high hum dity;
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21. Wrk in the metallurgical industry (iron and other nmetals), in
operations and/ or processes which rel ease toxic vapours or dust,
and work in cenent plants;
22. Agricultural or agro-industrial activities involving major health
ri sks;
23. Such other types of work as are specified in regulations issued by

the Mnistry of Labour and Social Security.

Addi ti onal paragraph. M nors aged between 14 and 18 who are pursuing
technical studies with the National Apprenticeship Service (SENA) or in
a specialized technical institute recognized by the Mnistry of
Education, or in a simlar institution of the National Famly Welfare
System t hat has been duly authorized by the Mnistry of Labour and
Soci al Security, or who obtain the professional proficiency certificate
i ssued by the SENA nay be enployed in the activities, occupations or
tasks listed in this article which, in the opinion of the Mnistry of
Labour and Social Security, may be performed w thout serious risk to
their health or physical integrity, provided they receive proper
training and provided safety neasures are adopted to ensure that they
are fully protected against the risks referred to.

Article 246. Wrkers under the age of 18 are prohibited from perform ng
any work which is injurious to their norals. They are prohibited, in
particular, fromworking in brothels and places of entertai nment where
al cohol i ¢ beverages are consunmed. Their enpl oynent for the reproduction
of pornographi c scenes, violent deaths, the advocacy of crinme and the
like is also prohibited.”

359. As a result of the adoption of the Mnors' Code, the problens of the
econonmi c exploitation of mnors have gradually been resolved. Inspectors and
supervi sory staff fromthe Mnistry of Labour and Social Security carry out
periodic visits to undertakings to determ ne whether they are enploying mnors
and observing the standards |laid down for their protection. |In order to
safeguard the rights of mnors, the Mnistry fines persons found to be in
breach of the law. If an undertaking has endangered the |life of a mnor or is
guilty of a violation of norals and decency, it is closed down. The Labour

I nspector’'s authorization is essential for the enployment of mnors.

360. Right to participation. 1In Colonbia, children's participation has

i ncreased over the past three years. As a result of the adoption of the
General Education Act (No. 115), school councils were established in public
and private educational establishnments, allow ng children to devel op

organi zational structures and denocratic practices whereby they identify their
own interests, appreciate the value of peaceful means of settling disputes,
and determi ne their objectives and expectations. |In addition, in a nunber of
cities pupils are encouraged to elect a “student mayor” so as to expand their
partici pati on beyond primary and secondary school

361. New international comritnents. On 25 October 1980, Col onbia signed the
Convention on the Civil Aspects of International Child Abduction, which was
approved by Act No. 173 of 22 Decenber 1994. On 29 May 1993 at The Hague,
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Col onbi a signed the Convention on Protection of Children and Cooperation in
respect of Intercountry Adoption. This Convention was subnmitted to the Senate
in Bill No. 28 of 1994, which was adopted on first reading and is currently
being ratified by the House of Representatives.

Article 25
362. Political rights and the right to take part in the conduct of public

affairs. Article 40 of the 1991 Constitution guarantees the exercise of
political rights:

“Article 40. Every citizen has the right to participate in the
establ i shnment, exercise and control of political power. In order to
exercise this right, citizens may:

1. Vot e and be el ect ed;

2. Take part in elections, plebiscites, referenduns, popul ar
consul tations and other forns of denocratic participation

3. Form political parties, novenents or groups w thout any
restriction whatever; freely participate in them and di sseni nate
their ideas and programmes;

4. Revoke the mandates of elected officials in cases, and in the
form established by the Constitution and the |aw

5. Act in public bodies;

6. Exercise the public right of action in defence of the Constitution
and the | aw

7. Hol d public office, with the exception of Col onbian citizens,
native-born or naturalized, who hold dual citizenship. The |aw
shal | establish regul ati ons concerning this exception and
determ ne the cases in which it applies.

The authorities shall guarantee the adequate and effective participation
of women at the decision-naking |levels of the public adm nistration.”

363. In addition to the provisions of article 40 of the Constitution, which
define the political rights of Colonbians, Title IV of the Constitution, on
denocratic participation and political parties, establishes the basic
provi si ons governing fornms of denocratic participation, the organi zati on and
functioning of political parties and novenents, and the provisions

guar anteei ng the exercise of political opposition. Chapter 1 of this Title,
whi ch deals with the principle of popular sovereignty and partici patory
denocracy, establishes elections, plebiscites, referenduns, popul ar

consul tations, open council neetings, legislative initiatives and the renoval
of officials as fornms of citizen participation. Chapter 2 governs nmatters
relating to political parties and, as a consequence of the right of

associ ation, guarantees the right of all citizens to form join and
participate in political parties and novenents. Chapter 3 defines the
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status of the opposition and guarantees parties and novenents that do not
participate in the Governnment the full exercise of political opposition

364. Article 103 of the Constitution gives the follow ng definition of
mechani sns for denocratic participation

“Article 103. The nmeans for the people to participate in the exercise
of their sovereignty are: the vote, the plebiscite, the referendum
consul tation of the people, the open council neetings, the |egislative
initiative and the renoval of officials.

The | aw shall regulate these matters

The State shall contribute to the organization, pronotion and training
of professional, civic, trade union, community, youth and charitable or
publ i c- pur pose non-governnental associations, w thout detrinment to their
aut onony, so that they may constitute denocratic nmechani sns for
representation in the various bodies established for the purpose of
participation in, consultation on, and control and supervision of the
conduct of public affairs.”

365. A commentary on these matters in the context of article 1 of the
Covenant has al ready been prepared, nentioning Acts Nos. 130, 131 and 134 of
1994 (annexes 17, 18 and 19), which el aborate on article 130 of the
Constitution.

(a) Act No. 130 of 1994, Basic Statute of Political Parties and
Movement s (annex 17). Under this legal statute, all Col onbians have the right
to formpolitical parties and novenments. Such parties and nmovenments have
juridical personality; they may nom nate candidates to any office in public
el ections, finance their political canpaigns with State and private funds
within certain financial limts, and publicize their ideas and proposals.
Their accounts must be rendered public;

(b) Act No. 131 of 1994, which regulates voting for politica
programes and aut hori zes exercise of the right to renmove popularly el ected
public servants (annex 18);

(c) Act No. 134 of 1994 on nechanisns for citizen participation
(annex 19), which regul ates popul ar |egislative and regulatory initiatives,
ref erenduns, national, departnental, district, nunicipal and | ocal popul ar
consul tations, the removal of popularly elected public servants, plebiscites
and open council neetings. Pursuant to Act No. 134, the Government issued
Decree No. 2629 of 29 Novenber 1994 (annex 19 bis) creating the Citizen
Partici pati on Fund under the Mnistry of the Interior

366. The creation of foruns for participation in admnistrative management at
the national and local levels is guaranteed in various instruments such as Act
No. 99 of 1993 on the environnent, Act No. 152 of 1994 (Devel opnent Pl an
Organi zation Act), Act No. 100 of 1993, regulating the National Health and
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Social Security System Act No. 115 of 1994 on the reform of the education

system Act No. 70 of 1993 on the rights, participation and devel opnent of

Afro- Col ombi an comruni ties, and Decrees Nos. 36 of 1992 and 1809 of 1993 on
the national policy on indigenous peoples.

367. The National Econom c and Social Policy Council (CONPES) approved the
initiation or strengthening of the followi ng programmes with the participation
of civil society (CONPES document No. 2779 of May 1995):

(a) Publ i ci zing the mechanisns for political participation contained
in Act No. 13 of 1990 and of other mechani snms through the Citizen
Participation Fund (Mnistry of the Interior, President's Institutiona
Devel opment Office, National Civil Registry);

(b) Creation of the Inter-Agency Participation Comrittee under the
M nistry of the Interior;

(c) Creation of the PARTICIPAR database on the | egal framework for
participation; w de dissemnation of the related |egal provisions
(I'nstitutional Devel opment Office, Mnistry of the Interior);

(d) Di ssem nati on by each mnistry of information on forunms for
partici pation, coordinated by the Inter-Agency Participation Commttee;

(e) Programmes to devel op the capacity for participation of citizens,
civil organizations and their |eaders (Mnistry of the Interior, Socia
Solidarity Network, Citizen Participation Fund);

(f) Devel opnent of the “Trato Hecho” (Done Deal) programe to pronote
civil servants' respect for the rights of citizens and conmtnment to citizen
participation (Institutional Devel opnent O fice);

(9) Preparation, pursuant to articles 2, 39, 5, 103, 270 and 355 of
the Constitution and in cooperation with civil organizations, of a |lega
framework for the participation of such organizations (Mnistry of the
Interior, President's Social Policy and Institutional Devel opment O fices);

(h) Promotion of citizens' watch groups and their coordination with
public nonitoring bodies (Mnistry of the Interior);

(i) Est abl i shnent of nethodol ogi es for measuring citizen
participation, the quality of governnent and |l egitimcy of the Col onbi an
political system devel opnent of annual senminars to evaluate policies for
encouragi ng participation and citizens' exercise of their rights in this
regard (Mnistry of the Interior, Ctizen Participation Fund).

368. Rapid changes in Colonbia' s political and econonic situation and the
persi stence of phenonena of social conflict require the State and ci vi

society to make a great effort to inplenent the constitutional reforns and the
acts adopted pursuant to them For this purpose Col onbia has a broad,
denocratic and participatory |legal foundation and a political commitnment by
State institutions to dissenminate the laws and to pronote and defend the

ri ghts enshrined therein.
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369. The participation of Col onbian men and wonen in political and public
affairs has been increased through legal instrunents such as the Electora
Code (Decree No. 2241 of 1986) and Act No. 84 of 1993, which contain
amendments to the election laws. Elections and the electoral systemare
regul ated in Colonbia by Title I X of the Constitution, beginning with
article 258. The Constitution establishes that voting is a right and a civic
duty, defines the basic nmechanisns for exercise of the right to vote and the
system of voting for political programres in gubernatorial and mayora

el ections, and establishes the Electoral Organization independent of the
Governnment. This Organization is headed by the National Electoral Counci
(art. 264), whose chief admnistrative and executive body is the Nationa
Civil Registry (art. 266) and which is also i ndependent of the Governnent.

370. The Crimnal Code defines the violation of political rights as an
of fence:

“Criminal Code. Article 293. Violation of political rights. Any
person who di srupts or inpedes the exercise of political rights through
an act of violence or deception in cases other than those specifically
defined as offences shall be liable to between 6 and 18 nonths of

i mpri sonment .

If the person responsible for the act described in the preceding
paragraph is a State enpl oyee, he shall also be dismssed fromhis
post.”

371. The nmechanisns for citizen participation, pursuant to articles 2 and 40
of the Constitution, may be described as follows:

(a) Voting is a voluntary act through which citizens participate in
the el ection of those who represent themin State |eadership and
adm nistration or in a decision regarding the adoption of specific
legislation. It is the concrete exercise of the right to suffrage and, in
accordance with the denocratic values enshrined in the 1991 Constitution, it
can only be universal, secret and free, carried out through free, periodic and
open el ectoral processes or elections that are genuinely capabl e of
guaranteeing a change in political power when the majority so decides. Voting
for the purpose of adopting or rejecting a | aw nay take place through
pl ebi scites, referenduns or popul ar consultations;

(b) In a plebiscite, the electorate is called upon directly to decide
its fate in an autononobus manner. It is thus a question not of endorsing a
previ ously adopted policy, but of deciding which policy is to be foll owed, and
even an obligatory consultation on the situation of persons who constitute the
Gover nnment ;

(c) A referendumis a mechani smthrough which the electorate is called
upon to approve or reject a proposed enactnent. It is provided for by the
Constitution in the case of constitutional reforms (arts. 371 and 377),
| egislative reforns (art. 170) and the creation of regions (departnmenta
referendum art. 307);
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(d) A popul ar consultation is an opinion poll on a given policy, a
proposed enactnment or matters of general interest;

(e) An open council neeting is a public neeting in a given
muni cipality, district or commune for the purpose of considering matters
concerning residents which are within the conpetence of the rmunicipal or
district council or local adm nistrative board,;

(f) Legislative initiative is the right which the Constitution grants
to citizens to subnit proposed |legislation or constitutional reforns directly
to Congress;

(9) The renoval of officials is the power of the people to revoke the
mandat e of public adm nistrators at the departnental and municipal levels if
they have not fulfilled the prom ses nmade in their electoral programres.

These nechani sns are regulated in detail by Act No. 134 of 1994, Statutory Act
governi ng the Mechani sms for Popul ar Participation (annex 19).

372. Title I X, Chapter 2, of the Constitution regulates the exercise of the
right to establish, organize and devel op political parties and novenents and
the freedomto join or withdraw fromthem It also guarantees the right of
organi zations to denonstrate and to participate in political events. Act No.
130 of 1994, (Statutory Act on political Parties and Mwvenents - see annex 17)
was adopted pursuant to those provisions.

373. Lastly, article 112 of the Constitution defines the status of the
opposition, the legal regul ati ons governing which are still pending; the
Government has pl aced before Congress a bill (House of Representatives Bil
No. 118 of 1995), discussion of which will commence during the session

begi nning on 20 July 1996. On 15 May 1995, the President of the Republic

i naugur ated the Commi ssion on the Reformof the Political Parties, which
submtted its technical nmenorandum (annex 39), including the above-nentioned
bill, in January 1996

Article 26

374. Right to equality before the | aw and guarantees against discrimnnation.
The 1991 Constituent Assenbly for the first tinme added to the Col onbi an
Constitution a specific provision guaranteeing equality before the | aw and
prohi biting any type of discrimnation. As established by the Covenant, the
princi ple of non-discrinmination does not nmerely duplicate the other rights
established in this international instrument but provides in itself an
autononous right. In this connection, the constitutional provision which
establishes the principle of non-discrimnation stipulates that it is a
fundanmental right and, as such, can be invoked directly and pronptly by any
citizen through the above-nentioned protection nechanism Thus, the
Constituent Assenbly introduced this inportant provision, reproduced al npst
literally, into the national Constitution

375. Furthernore, and also in accordance with the Hunman Rights Comrittee's
conmments on this article of the Covenant, the Col onbian Constitution not only
prohibits any type of discrimnation but also requires the State to pronote



CCPR/ ¢/ 103/ Add. 3
page 112

the conditions necessary for real and effective equality and to provide
speci al protection for those who are clearly in a vulnerabl e situation.
Article 13 of the Constitution reads:

“Article 13. Al persons are born free and equal before the |aw, shal
be given equal protection and treatment by the authorities, and shal
enjoy the sanme rights, freedons and opportunities w thout any

di scrimnation on grounds of sex, race, national or famly origin,

| anguage, religion, political opinion or philosophy.

The State shall pronote the conditions necessary to ensure that equality
is real and effective and shall adopt neasures in support of groups that
are discrimnated agai nst or marginalized.

The State shall provide special protection to those persons who, on
account of their econom c, physical or nmental condition, are in
obvi ously vul nerabl e circunstances and shall punish any abuse or
ill-treatnent to which they may be subjected.”

376. The legal and adm nistrative proceedi ngs whi ch guarantee inplenentation
of the principle of non-discrimnation in the various aspects of the life of
soci ety are described in other sections of this report and in Colonbia's third
periodic report on the inplenentation of the International Covenant on
Econom ¢, Social and Cultural Rights, its seventh periodic report on the

i mpl enentation of the International Convention on the Elimnation of Al Forns
of Racial Discrimnation, its third periodic report on the inplenmentation of
the Convention on the Elimnation of All Forms of Discrimnation against
Worren, and its initial report on the inplenentation of the Convention on the
Ri ghts of the Child.

Article 27

377. Rights of ethnic, religious and linguistic minorities. Wth regard to
the rights of the ethnic mnorities, inmportant changes were nade in the 1991
Constitution. The Constitution has numerous provisions which are specially
designed to safeguard the rights of the indi genous peoples and Afro- Col onbi an
and aboriginal comunities living in the country, specifically recognizing the
nation's ethnic and cultural diversity and defining it as a pluralist and
participatory republic:

“Article 1. Colonbia is a social State governed by |aw and organi zed as
a unitary, denocratic, participatory and pluralist republic,
decentralized with autononous territorial units. It is founded upon
respect for human dignity, the work and solidarity of the individuals
constituting it and the primacy of the general interest.”

378. The 1991 Constitution introduced considerable advances in the

recogni tion and promotion of the legal, social and political equality of al
cultures present in the country. Articles 7, 8, 10, 13, 17 and 70 of the
Constitution formthe basis for recognition of the equality of the Black and
i ndi genous communities and the pronotion of their rights.
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“Article 7. The State recogni zes and protects the ethnic and cultura
diversity of the Col onbi an nation

Article 10. Spanish is the official |anguage of Colonbia. The

| anguages and di al ects of the ethnic groups are also official in their
territories. The education provided in the comunities with their own
linguistic traditions shall be bilingual

Article 13. Al persons are born free and equal before the |aw, shal
be given equal protection and treatnment by the authorities, and shal
enjoy the sanme rights, freedons and opportunities w thout any

di scrimnation on grounds of sex, race, national or famly origin,

| anguage, religion, political opinion or philosophy.

The State shall pronote the conditions necessary to ensure that equality
is real and effective and shall adopt neasures in support of groups that
are discrimnated agai nst or marginalized ..

Article 70. The State has the duty to pronote and foster the equa
access of all Colonbians to culture by neans of permanent education and
scientific, technical, artistic and vocational instruction at every
stage of the process of creating a national identity.

Culture in its diverse manifestations is the basis of nationality. The
State recognizes the equality and dignity of all those which exist
together in Colonbia. The State shall pronote research, science,

devel opnent and the di ssem nation of the nation's cultural values.”

379. However, the Constitution not only establishes | egal guarantees for the
elimnation of all forns of discrimnation against the indi genous groups and
Afro- Col onbi an and aboriginal comunities; it also provides for machinery to
guarantee pronotion of the devel opment of each of them according to its
particul ar outl ook on the universe and cul ture.

380. The fundanmental rights of ethnic groups guaranteed by the Col onbi an
Constitution are the foll ow ng:

(a) The right to recognition and protection of their ethnic and
cultural diversity by the State (art. 7);

(b) The right to recognition of their |anguages and dial ects as
official in their territories (art. 10);

(c) The right to bilingual education in comunities with their own
linguistic traditions (art. 10);

(d) The right to freedom and equality before the | aw wi thout any type
of discrimnation on grounds of race, national or famly origin, |anguage,
religion or political or religious opinion (arts. 13, 18, 19 and 20);

(e) The right to the inalienability, inprescriptibility and guarantee
agai nst seizure of their communal |ands and reservations (art. 63);
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(f) The right to participate in the managenent, financing and
adm ni stration of State educational services (art. 67);

(9) The right to an education which respects and devel ops their
cultural identity (art. 68);

(h) The right to recognition of their cultural events, on an equa
footing, as a basis of the national identity (art. 70);

(i) Special rights with regard to the archaeol ogical heritage of the
territories which they occupy (art. 72);

(j) The right of indigenous peoples sharing territories in border
areas to Col ombian nationality (art. 96);

(k) The right to political participation, with two indi genous senators
and two representatives of the Black conmunities in the House, to be el ected
by a special national constituency (arts. 171 and 176);

(1) The right to have to their own indigenous authorities and to
settl e problens and disputes arising in their territories, in accordance with
their traditions and custons (arts. 246 and 330);

(m The right to establish indigenous territories as autononous
territorial entities, governing thenselves under their own authorities, to
adm ni ster their resources, to establish the necessary taxes, and to share in
nati onal revenue (arts. 286, 287, 328, 329 and 330);

(n) The right to ensure that the exploitation of natural resources in
i ndi genous territories does not inpair the social, economc and cultura
identity of their comunities and the right of their representatives to be
consulted in such matters (art. 330);

(0) The right of indigenous reservations to be considered as
muni ci palities for the purpose of sharing in the current revenue of the nation
(art. 357);

(p) The right to recognition of the collective ownership of
uncul tivated | ands occupi ed by Black conmmunities (transitional art. 55);

(q) The right to the establishnent of machinery for the protection of
the cultural identity of Black conmunities and for the pronotion of their
econoni ¢ and soci al devel opnent (transitional art. 55).

381. Transitional article 55 of the Constitution required the promnul gation of
an act granting Black comunities which have come to occupy rural areas
adjoining the rivers of the Pacific Basin, in accordance with their
traditional production practices, the right to collective ownership of the

| ands specified in that act. The Constitution also stipulated that that same
act should establish the necessary machinery for the protection of the
cultural identity and rights of those communities and for the pronotion of
their econom c and social devel opnent. That constitutional mandate was
fulfilled by Act No. 70 of 27 August 1993 (annex 40), the Col onbi an I ndi genous
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Peopl es’ Charter, which was published by the Mnistry of the Interior and is a
conpilation of the Iaws and regul ations that constitute the |aw code of the
i ndi genous peopl es.

382. Articles 330 and 246 of the Constitution recognize the political

adm nistrative and juridical autonony of the indigenous comunities, which
must exercise that autonony in accordance with their own traditions and
custons, provided that these are not contrary to the Constitution or the | aw.
Article 329 stipulates that the indigenous territorial entities shall be
establ i shed subject to the provisions of the Territorial Planning O ganization
Act. Transitional article 56 authorized the Government to prescribe the
necessary fiscal and other regulations relating to the functioning of

i ndi genous territories.

383. Developnment of policies to protect the rights of the Black and
Afro- Col onbi an communities. As stated above, the 1991 Constitution not only
procl aimed the participatory and pluralist character of the nation,
recognizing its ethnic and cultural diversity, but also nade special reference
to the problenms of the country's Black community in transitional article 55,
whi ch reads:

“Article 55 - transitional. Wthin the two years followi ng the entry
into force of the present Constitution, Congress shall, followi ng a
study by a special commi ssion which the Governnent shall establish for
t hat purpose, enact a | aw recogni zing the right of Black communities
whi ch have conme to occupy uncultivated lands in rural areas adjoining
the rivers of the Pacific Basin, in accordance with their traditiona
production practices, to collective owership of the lands specified in
that | aw.

In every case, representatives elected by the communities concerned
shall participate in the work of the special conmission referred to in
t he precedi ng paragraph

The property thus recogni zed shall be transferable only in the
conditions stipulated by the | aw

That | aw shall al so establish the necessary machinery for the protection
of the cultural identity and rights of these communities and for the
pronmoti on of their econom ¢ and social devel opnent.”

384. Pursuant to that constitutional provision, as previously stated,
Congress pronul gated Act No. 70 of 27 August 1993. This Act contains numerous
provi sions confirm ng the condemati on of racial discrimnation and

i ntroduci ng special nmeasures in the social, economc and cultural spheres to
ensure the adequate devel opnment and protection of the nmenbers of the Bl ack
conmmunities. The follow ng elenents of the Act deserve particular nmention
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(a) Princi pl es:

(i) The recognition and protection of ethnic and cultura
diversity and the right to equality of all the cultures
whi ch make up the Col onbi an national identity;

(ii) Respect for the integral nature and dignity of the cultura
life of the Black comunities;

(i) Participation by the Black communities and their
organi zations, w thout prejudice to their autonomy, on an
equal footing and in accordance with the law, in decisions
that affect them and those that concern the nation in its
entirety;

(iv) Protection of the environnment, taking into account the
relations with nature established by the Black comunities;

(b) Territory: One of the nost inportant problenms which the
above-nmenti oned Act seeks to solve is that of the disputes over land in the
Paci fic Coast region. In that region, the majority of whose inhabitants
bel ong to the Afro-Col onbi an community, possession of rural land is |argely of
a de facto nature; in other words, it does not rest on witten deeds of title.
The | ocal inhabitants have occupi ed and cultivated those | ands since ancient
ti mes wi thout any express recognition in | aw guaranteeing them permanent
title. Act No. 70 delimts the Pacific Coast region, where a process shall be
carried out granting title to the lands in question. To this end, a series of
bodi es are being established to cooperate in the achievement of this goal and
to serve as |inks between the community and the Governnent.

(c) Nat ural resources: |In view of the natural wealth of the rura
areas adjoining the Pacific Basin, and of the fact that the principal neans of
subsi stence of the Black comunities consists of the exploitation of their
natural resources, the |aw creates a nunber of nechanisns to safeguard the
appropriate and sustai nabl e use of natural resources. There is a genera
prohibition of the issuing of permits for the exploitation of the natura
resources of this region until the adjudication of land to the Bl ack
comuni ties has been conpl et ed;

(d) M ning resources: As stated above, the rural Black conmunities
living in the area of the Pacific Basin have a natural econony involving
expl oitation of the resources of the soil, including mning. The Mnistry of
M ning and Energy, with the assistance of representatives of the
Afro-Col ombi an comrunity, is currently drawing up regul ations to acconpany the
chapter of Act No. 70 that deals with the subject.

385. Mechanisns for the protection and devel opnent of rights and cultura
identity. Articles 32 and 33 of Act No. 70 stipulate as follows:

“Article 32. The Col onbi an State recogni zes and guarantees to the
Bl ack communities the right to an educati on systemin accordance
with their ethno-cultural needs and aspirations. The conpetent
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authority shall adopt the necessary neasures to ensure that curricula
conformto this provision at each educational |evel

Article 33. The State shall punish and avoid any act of intimdation
segregation, discrimnation or racism against the Black communities in
the vari ous spheres of society, in the public admnistration at its
upper deci sion-nmaking |levels and especially in the mass nedia and the
education system and shall ensure inplenentation of the principles of
equality and respect for ethnic and cultural diversity.

To these ends, the conpetent authorities shall inpose the appropriate
penalties in accordance with the provisions of the National Police Code,
t he provisions governing the nmass nedia and the education system and

ot her applicable instrunments.”

386. Devel opnent of policies to protect the rights of the indigenous
communities. Pursuant to the provisions of transitional article 56 of the
Constitution, the Governnent issued Decrees Nos. 1088 and 1809 of 1993
(reproduced in annex), which regulate the right of the indigenous comrunities
to govern thensel ves according to their traditions and custons, as established
in article 330 of the Constitution, which reads:

“Article 330. |In accordance with the Constitution and the | aws, the

i ndi genous territories shall be governed by councils formed and

regul ated according to the traditions and custons of their comrunities
and shall exercise the follow ng functions:

1. Oversee inplenmentation of the | egal provisions concerning |and use
and the settlenent of their territories;

2. Desi gn policies and econonic and soci al devel opnent plans and
programmes within their respective territories, in a manner
consi stent with the National Devel opnent Pl an

3. Pronmote public investnent in their territories and supervise its
proper inplementation;

4. Col l ect and distribute their funds;
5. Oversee the conservation of natural resources;
6. Coordi nate the programmes and projects pronoted by the various

comunities in their respective territories;

7. Cooperate in the maintenance of public order within their
respective territories in accordance with the instructions and
provi si ons issued by the Governnent;

8. Represent the respective territories vis-a-vis the Government and
the other entities of which they formpart; and

9. O her matters as specified by the Constitution and the |aw.
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Addi ti onal paragraph. The exploitation of natural resources in the

i ndi genous territories shall be effected without inpairing the cultural
soci al and econonmic integrity of the indigenous comunities. The
Government shall encourage the participation of the representatives of
the communities concerned in decisions adopted with regard to such
exploitation.”

387. In addition, article 246 of the Constitution grants jurisdictiona
capacity to the indi genous comunities:

“Article 246. The authorities of the indigenous peoples may exercise
jurisdictional functions within their territorial boundaries, in
accordance with their own | aws and procedures, provided that these are
not contrary to the Constitution or |laws of the Republic. The |aw shal
establish the forns of coordination between this special jurisdiction
and the national judicial system?”

388. Article 171 of the Constitution establishes a special constituency for
two senators el ected by the indigenous conmunities. They are required to have
hel d positions of traditional authority in their respective comunities.

389. There is no doubt that these constitutional provisions, and the
devel opnents emanating therefrom place the Republic of Colonmbia in the
forefront of the struggle against acts of racial discrimnation; they
constitute a nodel in the quest for social integration which is fully
recogni zed as such by the nations of the world. Wth this aimin mnd,
Colombia is currently devel oping the following |egal, institutional

adm ni strative and judicial devel opnent processes designed to inprove the
exi sting systenms and to provide specific protection of the indigenous
comunities.

390. Developnents in the legal field. During the past two years, the
following | aws and regul atory decrees (annexed) have been promul gat ed:

(a) Act No. 43 of 1993, concerning dual nationality for nenbers of
i ndi genous groups living in border areas. It grants nationality by adoption
to menmbers of indigenous peoples sharing border areas, in pursuance of the
principle of reciprocity and in accordance with any public treaties concluded
for this purpose and el aborated on as appropri ate;

(b) Act No. 48 of 1993, exenpting fromconpulsory mlitary service
menbers of the indigenous population residing in their respective territories
and preserving their economc and cultural traditions;

(c) Act No. 60 of 1993, containing new provisions concerning the
partici pation of indigenous reservations in the current revenue of the nation

(d) Act No. 115 of 1994, regulating, inter alia, matters relating to
et hni ¢ educati on
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(e) Decree No. 1809 of 1993, stipulating that indigenous reservations
| egal ly constituted on or before 13 Septenber 1993 shall be deened
muni ci palities for the purposes of participation in the current revenue of the
nati on;

(f) Decree No. 1386 of 1994, regulating matters relating to procedures
for investnment of the resources arising fromparticipation in the current
revenue of the nation for the indigenous reservations;

(9) Decree No. 280 of 1994, laying down regulations in respect of part
of Act No. 60 of 1993 and containi ng ot her special provisions of a
transitional nature relating to the participation of indigenous reservations.

391. Institutional devel opnents. During the past two years, the follow ng
entities of a protective nature and bodi es serving as forunms for dial ogue and
partici pati on have been established through various admnistrative acts
(annexed):

(a) Decree No. 1088 of 1993 regul ates the establishnment of the
associ ati on of indigenous councils and/or traditional indigenous authorities.
It enabl es indigenous authorities to associate, without losing their status as
public entities of a special character, in order to carry out activities in
the fields of health, education and housing and projects of a conmercial or
i ndustrial nature;

(b) Decree No. 436 of 1992 created the National |ndigenous Policy
Council, an advisory body to the Mnistry of the Interior on matters relating
to policy in this field,

(c) Decree No. 1364 of 1992 contains regul ati ons governing the
I ndi genous Affairs Unit, whose principal function is to support with its
resources the functions of the Directorate-CGeneral for Indigenous Affairs in
the Mnistry of the Interior

(d) Decree No. 2132 of 1992 reorgani zes the joint financing funds of
the Integrated Rural Devel opnment Progranme (DRlI), the Social |nvestnment Fund
(FI'S) and the Territorial Entities Financing Agency (FINDETER)

(e) Decree No. 2305 of 1994 regul ates the election of the
representatives of organizations of peasants, indigenous groups and private
traders and of producers' associations within the National Council for
Agrarian Reform and Peasant Rural Devel opment, the Executive Board of the
National Institute for Agrarian Reform (I NCORA) and the Executive Commttee of
t he Peasant Organization and Traini ng Fund;

(f) Act No. 41 of 1993 organi zes the |and inprovenent subsector and
specifies its functions (participation of nmenbers of indigenous groups in the
I and i nprovenent conmittee).
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392. Oher participatory bodies for consultation with the indi genous peoples
and comunities have al so been established. These include the follow ng:

Territorial Organization Comm ssion (established under the
Constitution);

Nat i onal Pl anni ng Counci | ;

Nat i onal Council for the Human Ri ghts of | ndi genous Peopl es;
I ndi genous M ni ng Supervi sory Board (COVAM );

Inter-Agency Committee on the Health of |ndigenous Peopl es;
I nt er- Agency Board of Educati on;

Abori gi nal Linguistics Institute;

I nt er- Agency Land Conmi ssi on;

I nter-Agency Conmi ssion on the |Indi genous Econony;

I nter-Agency Conmi ssion for the Ura (hydroelectricity) Project;
I nt er- Agency Conmi ssion for the Nukak-Maku Peopl e;
Departmental inter-agency indigenous affairs comi ssions;

Ad hoc committees to consult indigenous peoples on projects which may
have an environnental inpact on their territories.

393. Admnistrative progranmes:

(a) The Programme for the Organi zation of |ndigenous Territories |ays
down rules for territorial organization with a view to defining indigenous
territorial entities, classifying them and establishing their basic structure;

(b) The Land Programme deals with the establishnent of reservations on
uncul tivated | and, inprovenent of the viability of indigenous territories
t hrough purchases of additional land fromsettlers, award of land titles,
acquisition of land for indigenous communities, establishnent of the |ega
status of |ands held by the National Agrarian Fund, socio-econon c studies for
the purpose of establishing reservations, delimtation of the boundaries of
exi sting reservations and their denarcation by nmeans of boundary stones and
fences, and studies by I NCORA, undertaken in cooperation with the
Directorate-Ceneral for Indigenous Affairs in the Mnistry of the Interior
concerning the legal titles of indigenous reservations of colonial origin

(c) The Natural Resources Programme conprises cooperation with the
i ndi genous peopl es for the sustainable exploitation of natural resources
through the inplenmentation of participatory educational and environmenta
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management progranmes and of specific projects for the reconstitution of
resources, reforestation and restoration of inpaired econonm c resources by
nat ural means, including conservation of hydrographi c basins and
reorgani zati on of forest areas;

(d) Coordi nati on, anmong the bodi es responsible for environmental

managenent, regional corporations, Regional Councils on Econom c and Soci a

Pl anni ng (CORPES), and indi genous organi zations and authorities, of necessary
measures relating to conmunity territorial organization, and programres of
assistance to traditional authorities and councils for the establishnment of
areas requiring special managenent or intended for agriculture, forestry or a
combi nation of agriculture, forestry and stock-breading. Studies are also
bei ng undertaken on possi ble nmechanisnms for the creation of ecol ogica
barriers to cushion and protect indigenous territories in settlement areas;

(e) Studi es on the socio-cultural and environnmental inpact of
devel opnent programres, especially those requiring infrastructure works which
in any way affect indigenous peoples, their participation being guaranteed.

394. Ethnic education programmes. Ethnic education activities are based on
the priorities and plans of the Governnent and of ethnic groups and are
designed to provide an education tailored to the interests, needs and
aspirations of each individual group, within an inter-cultural and bilingua
framewor k of respect for and devel opment of cultural identity.

395. The ethnic education plans, programmes and projects are structured
around the general principles and policies of ethnic education established in
the General Education Act (No. 115) of 1994, which establishes that the
education provided to communities with their own cultural traditions must be
tailored to their environnent and productive, social and cultural processes
and nust respect their beliefs and traditions.

396. The Act also stipulates, inter alia, that:

(a) Teaching in ethnic groups with their own |inguistic traditions
shall be bilingual, in their nother tongue and Spanish

(b) The sel ection of teachers shall be nmade in consultation with the
et hni c groups, and preferably from anong the nmenbers of the community;

(c) The recruitment, admnistration and training of teachers shall be
consistent with the status of teacher and with the current special rules
applicable to ethnic groups;

(d) The M nistry of Education, in conjunction with the territoria
entities and the authorities and organi zati ons of ethnic groups, shal
establish special programmes for the general and special training of
et hni c-educati on teachers or provide retraining for existing teachers in order
to comply with the provisions of the | aw

(e) The education progranmes or projects already being carried out by
the ethnic organi zati ons shall continue, but shall be brought into ine with
regi onal and | ocal education pl ans;
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(f) Advi sory services shall be provided, specializing in curriculum
devel opnent, production of texts and materials, research progranmes and
training in ethnic linguistics in cooperation with the ethnic groups;

(9) The participation of international entities in the education of
et hnic groups shall be subject to approval by the Mnistry of Education and to
the consent of the comrunities concerned;

(h) Contracts shall take into account the activities, principles and
pur poses of ethnic education and shall be executed in cooperation with the
i ndi genous and ethnic-group authorities.

397. Sone specific considerations on reservations, |and acquisition and
upgradi ng of indigenous territories. As can be seen fromthe book entitled
“Fuero | ndigena Col onbi ano” (Col onbi an | ndi genous Peopl es' Charter)

(annex 40), reservations are entities governed by, and under the jurisdiction
of , American Indian peoples, title to which is held collectively and is
“inalienable, inprescriptible and not subject to seizure”. This institution
which is of colonial origin, was adopted by the American |Indian peoples in
their struggle to obtain |land and autonomy and has been enshrined in

| egislation stipulating that, in viewof its cultural significance and the
function it perfornms in ensuring the conservation and continued exi stence of

i ndi genous peoples, it does not formpart of the market. The agrarian |aw
ordered a restructuring of the colonial reservations and a review of their
legal titles (nmost of which were unclear or in the hands of private

i ndividuals) with a viewto delimting and consolidating the reservations.
The staff of the Regional Conm ssions on Indigenous Affairs, in cooperation
with INCORA and the Institito Geografico Agustin Codazzi, have been processing
applications for the fixing of boundaries, the constitution of reservations
and the upgradi ng of existing reservations through |and purchase and

i mprovenents.

398. The Directorate for Indigenous Affairs in the Mnistry of the Interior
has i ssued guidelines for the constitution of new reservations in accordance
with the provisions of Act No. 160 of 1993. During 1993, 29 reservations were
constituted under this programme with a total area of 2,284,068 hectares and a
total popul ation of sone 30,982 inhabitants. During 1994 (not including cases
still pending), 27 reservations were constituted with a total area of
1,571,907 hectares and a total population of 111,172 inhabitants or 29,212
famlies.

399. To date, a total of 26,943,603 hectares have been acquired, with a tota
of 315 resguardos and 12 reservas, which include sone 236,683 individuals and
41,643 fanlies.
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Appendi x

CASES REPORTED TO THE COW TTEE

The following is a brief report on the current status of the follow ng
conpl aints submitted to the Human Rights Committee, describing the steps taken
by the Col onbi an Governnent in order to give effect to the Comrittee's
recommendations in its views concerning Nidia Erika Bautista de Arell ana,
Sandra Fei, WIIiam Del gado Paez and Joaquin Herrera Rubio.

1. Nidia Erika Bautista de Arell ana

Wth regard to the case of the disappearance and death of Nidia Erika
Bauti sta de Arellana, the Comrmittee's views of 27 COctober 1995 were based on
article 5 (4) of the Optional Protocol to the International Covenant on Civi
and Political Rights, adopted on 16 Decenber 1966, which stipulates that “The
Committee shall forward its views to the State Party concerned and to the
i ndi vi dual ”.

As to the State party's violation of articles 6 (1), 7 and 9 (1) of the
International Covenant on Civil and Political Rights, the Conmttee concl uded
t hat :

(a) The State party is directly responsible for the di sappearance and
subsequent assassination of Nidia E. Bautista de Arell ana;

(b) The victimwas tortured after her disappearance;

(c) The State party has a duty to investigate thoroughly alleged
violations of human rights, and in particular violations of the right to life,
and to prosecute crimnally, try and punish those held responsible for such
violations. This duty applies a fortiori in cases in which the perpetrators
of such violations have been identified;

(d) The abduction and subsequent detention were illegal
The Committee's specific requests may be sunmarized as foll ows:

(a) Under article 2 (3) of the Covenant, the State party is under an
obligation to provide the family of Nidia Bautista with an effective remedy,
whi ch shoul d i nclude damages and due protection of menbers of Nidia Bautista's
famly from any harassnent;

(b) The State party is urged to expedite crimnal proceedings |eading
to the pronpt prosecution and conviction of the persons responsible for the
abduction, torture and death of N dia Bautista. The State party is further
under an obligation to ensure that simlar events do not occur in the future.

The Committee's conclusions are based, inter alia, on Resolutions
Nos. 13 and 16 of 5 and 19 July 1995 of the Procurator for the Defence of
Human Ri ghts, Presidential Decree No. 1504 of 11 Septenber 1995 and the
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judgenent of the Administrative Tribunal of Cundinamarca of 22 June 1995, al
of which were forwarded by Colonbia to the Human Rights Committee, together
with the information that the avail able donmestic remedi es had not been
exhaust ed.

The Committee considered that the State party's previous actions did not
constitute effective and appropriate renedies for Nidia Bautista's famly,
noting that nore than seven years after the victims di sappearance no crimna
proceedi ngs had been initiated, nor had those responsible for Ms. Bautista's
di sappearance been identified, arrested or brought to trial. It also
considered this prolongation of the | egal proceedings “unreasonabl e”.

In view of this observation and, in particular, the neasures to speed up
t he ongoi ng crim nal proceedings, the latter have been referred to the Ofice
of the Attorney General's Human Ri ghts Division, where it is currently at the
i nvestigation stage. The Division has called for evidence of various kinds,
i ncluding the taking of statenments under oath, judicial inspections of
crimnal court records with the aimof gathering evidence, and judicia
i nspection of sites or prem ses where investigation is needed in order to
verify testinony given in connection with the case. Furthernore, in view of
the threats uttered against close relatives of Nidia Bautista, the Ofice of
the Attorney General, which has jurisdiction in such cases, has been called
upon to provide themw th the necessary protection agai nst assault.

The State has also taken the followi ng steps to ensure that there is no
recurrence of events sinmilar to the di sappearance and subsequent nurder of
Ni di a Eri ka Bautista de Arell ana.

The Government of President Ernesto Sanper Pizano is working hard and
with great determ nation on the preparation of a new bill defining the
enforced di sappearance of persons as an of fence under Col onmbia's donestic
crimnal law, the bill will be subnmitted to the current |egislature, an
earlier draft having been rejected on the grounds of unconstitutionality
during the adm nistration of President Cesar Gaviria Trujillo. |In the draft
under preparation, the question of the jurisdiction of the mlitary courts
depends on the decisions taken by the Government on the draft Mlitary
Crimnal Code with regard to the definition of offences commtted in
connection with mlitary duty.

The Col onbi an Governnent signed the Inter-Anerican Convention on the
Forced Di sappearance of Persons in Belemde Para, Brazil, in 1994. The bil
calling for its ratification was subnmtted by the Gaviria adm nistration
After the change of governnment, the Mnister for Foreign Affairs,

Rodri go Pardo Garcia Pefla, was called upon to address the First Commttee of
the House in order to give his views on approval of the Convention and stated
that, in his opinion, the Convention should be approved wi thout reservations
and that the Constitutional Court would verify its constitutionality in due
course. However, despite this willingness on the part of the CGovernnent, the
opponents in the Senate's Second Committee voted against the bill, which was
t heref ore shel ved.

It is also inportant to note, inter alia, the creation by the Attorney
General's Ofice of the Human Rights Division, which is responsible for
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i nvestigating serious violations of human rights and humanitarian | aw and
whi ch, as stated above, is currently handling proceedings in relation to
Ms. Bautista's di sappearance and death.

2. Sandra Fe

Wth regard to this case, the Conmittee, in its views adopted on
4 April 1995, said that the State party was under an obligation to provide
Ms. Fei with an effective renedy, which would entail guaranteeing her regular
access to her daughters, and to ensure that the terms of the judgements in her
favour were conplied with

Under Col ombi an | aw, certain procedures nust be initiated at the request
of the interested party in order to secure conpliance with decisions handed
down by a judge. The |law also provides for penalties to be inposed on those
who fail to conply with such deci sions.

In particular, crimnal |aw defines evasion of a judicial decision
whi ch occurs when a person in any way fails to comply with an obligation
i nposed by such a decision, as crimnal conduct. It should be noted that one
of the functions of the Ofice of the Attorney General, is to nonitor
conpliance with judicial decisions, which, in the final analysis, constitute
the nation's institutional system The Ofice also perforns a police
function, which is crystallized in the disciplinary and punitive powers
exercised by its personnel

When the Attorney General is informed of a systematic failure to conply
with a judicial decision, he is required to initiate the relevant |ega
proceedi ngs for the purpose of ensuring conpliance with that decision
Furthernore, if there has been an unjustified delay in dealing with an
application, he is responsible for initiating appropriate disciplinary
proceedi ngs.

Col onbi an civil legislation includes another mechani sm which is worthy
of note since it constitutes an alternative instrument for ensuring conpliance
with the obligations inposed by a judicial decision. It is provided for in
article 500 of the Code of Civil Procedure, which establishes the steps to be
taken in cases involving an obligation to take certain action. In this case,
it constitutes an appropriate nmechani smunder civil law to order the offender
to comply with the judicial decision

After all the previous remedi es have been exhausted, the police are
authorized to intervene in order to ensure conpliance with the orders and
deci sions issued by judges in accordance with the provisions of article 29 (a)
of the National Police Code.

It should also be noted that the Convention on the Civil Aspects of
International Child Abduction, signed at the Hague on 25 Cctober 1980, one of
whose goals is to guarantee protection of visitation rights, was approved by
Congress through Act No. 173 of 1994 and acceded to on 13 Decemnber 1995; it
entered into force on 1 March 1996
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The M nistry of Foreign Affairs has requested the Ofice of the
Procurator for Children and the Family to informit of the results of the
latter's study and analysis of the case, as nmentioned in paragraph 6 of the
nmost recent note sent to the Commttee. The Ofice replied that it was
continuing to study the matter with a view to issuing an opinion

3. Wl liam Del gado Paez

Wth regard to the views expressed by the Human Rights Committee on
12 July 1990 concerni ng conmuni cati on No. 195/1985 submitted to the Committee
by M. WIIliam Del gado Paez under the Optional Protocol to the Internationa
Covenant on Civil and Political Ri ghts, Colonbia has taken the follow ng
st eps.

Par agraph 6 of the docunent containing the Cormittee's views on the case
states that the Conmittee considers that the facts of the comrunication
di sclose violations of articles 9 (1) and 25 (c) of the Covenant.

The finding of a violation of article 9 (1), which provides that
everyone has the right to liberty and security of person, is based on the
al l eged threats and assaults to which the author clainms to have been subjected
and on the nmurder of a female colleague. Since the State did not informthe
Committee otherwi se, the Comm ttee considered as correct the allegations that
the threats were known and that nothi ng was done.

Wth regard to the alleged threats, as the Conmttee says in its views,
the State denied that M. Delgado's rights under the Covenant had been
violated, a denial which inplicitly included any such threats. No explicit
reference was nmade thereto because, in the author's conplaint to the
Committee, the allegations concerning the character of Mnsignor Marcelino
Canyes, the charges filed against the author for the alleged theft, the
alleged irregularities in the functioning of the Regional Education Ofice and
its actions vis-a-vis a nunber of national authorities, all of which concern
the first points nmentioned, appeared to be rel evant.

The all eged threats against the author are only alluded to in a genera
way in the |ast paragraph of the conplaint. For this reason, the State
acting in good faith, concentrated on the aspects of the case which appeared
fundamental. Nevertheless, in view of the Conmittee's decision, the
Adm nistrative Security Departnent (DAS) began an exhaustive investigation in
order to determ ne whether M. Delgado had informed the conpetent authorities
of the alleged threats.

As a result of this investigation, it was established that M. Del gado
did not report any threats to the conpetent | ocal or State authorities. This
means that the author did not have recourse to the conpetent donestic
authorities. VWhile judicial officers have a duty to initiate crimna
proceedi ngs ex officio, under Colonbian |law - as in the crimnal |aw of nost
countries - such proceedi ngs nust be triggered in order that an investigation
of the case may be initiated and carried out. Unless the conpetent
authorities are aware of offences conmitted against legally protected assets
such as life or physical integrity, they can hardly be expected to take steps
to restore or protect a right that they do not know has been vi ol at ed.
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Moreover, with regard to the nurder of Maria Rubiela Val encia, which the
author clains was linked to her work as a teacher and deliberately associ ates
with his own case in order to lend credibility to the viewthat his Iife was
in danger, the judicial authorities' investigations into that case have
established that the nmotive for Ms. Valencia's death was vengeance of a
personal , rather than political, nature. Furthernore, at the time of the
events, there were no problens of ideological persecution of the kind alleged
by the claimant in the region in question

Wth regard to the violation of article 25 (c), the Conmittee stated in
paragraph 5.9 of its views that although the requirenment by the Church
authorities that M. Delgado teach the Catholic religion in its traditiona
formdid not violate article 19, the author clained that he continued to be
harassed whil e teaching non-religi ous subjects and that, since that constant
harassment and the threats against his person had nade his continuation in
public service teaching inpossible, the State had violated the right of every
citizen to have access, on general ternms of equality, to public service in his
country.

The Committee considered that the all eged persecution of the author
after he had ceased to teach religion was another basis for the finding of a
violation of article 25 (c) of the Covenant. 1In this regard, the Col onbi an
Governnment deened it necessary to nake specific reference to the fact that
M. Del gado, both before and after he ceased to teach religion, had been able
to take steps under crimnal law and in the admi nistrative sphere, cleverly
mani pul ati ng the normal procedures of both.

The Col onbi an Governnent, therefore, did not agree that M. Del gado had
been the victimof any persecution, either before or after ceasing to teach
religion, or that his rights had been violated. On the contrary, the
authorities had acted in accordance with the law, had respected the guarantees
of due process and fundanmental rights, and had been available at all tinmes to
M. Del gado, as to any other citizen, w thout any distinction or
di scri m nation.

M. Del gado resigned fromhis post, but he cannot be said to have done
so as a result of persecution. 1In a note sent to the Comruni cati ons Branch of
the Centre for Human Rights on 14 Septenber 1987, he clainmed to have been the
victimof an attack, for which he had no evidence, although he clearly and
enphatically stated that it was for this reason that he found it necessary to
| eave the country. The CGovernnment of Colonbia, in its turn, informed the
Conmittee in a note that it considered that cases such as that of
W liam Eduardo Del agado Paez distorted the noble, objective and effective
procedures of the International Covenant on Cvil and Political Rights.
Nevert hel ess, the Governnent, aware that there have been cases of genuine
threats agai nst teachers, has taken steps to guarantee their lives and
physical integrity and to provide themw th the necessary financial resources
for their subsistence.

For exanpl e, by Decision No. 15,316 of 1 Novenber 1990, the
M ni stry of Education established a special procedure for the transfer of
native-born and naturalized Col onbi an teachers who are threatened.
Furt hernore, on 4 Decenber 1990, the Col onmbian M nister of Education
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M. Cesar Manuel Garcia Nifio, issued directives with a viewto resolving the
probl em of non-paynent of the salaries of teachers who had been obliged to

| eave their posts as a result of threats to their |ives and physical integrity
prior to the adoption of the above-nentioned Deci sion

Col onbi a al so takes pride in the existence of an adm nistrative court,
to which any citizen who believes he has suffered harmas a result of action
on the part of the State may have recourse.

4. Joaquin Herrera Rubio

Par agraph 11 of the Human Rights Commttee's views of 2 November 1987
concerning conmuni cati on No. 161/1983, submitted by M. Joaquin Herrera Rubi o,
states that the Conmittee is of the view that the facts reveal violations of
articles 6, 7 and 10 (1) of the Covenant and that it is, accordingly, of the
view that the State party is under an obligation to take effective nmeasures to
remedy the violations that M. Herrera Rubio has suffered, further to
i nvestigate said violations and to take steps to ensure that simlar
vi ol ations do not occur in the future.

The Government of Col onbia has taken far-reaching nmeasures in
furtherance of human rights, chief among which is the constitutional reform
whi ch rai sed observance of fundanental human rights and the appropriate
mechani sms for their protection, to the highest rank of aw. The Government
is both conscious of, and concerned by, the need to carry out the necessary
i nvestigations in concrete cases involving violations of those rights and, to
that end, as has already been nentioned, the Human Ri ghts Divi sion has been
set up within the Ofice of the Attorney General to conduct investigations
into serious violations of human rights and international humanitarian | aw.

The case of the Herrera famly is no exception. The progress of the
i nvestigation into that case has been closely nonitored by the public order
courts and, subsequently, the regional courts.

In this case, once again, the disappearance of José Joaquin Herrera and
Ema Rubi o was not reported to the judicial authorities. Consequently, the
State had no know edge of their di sappearance and no opportunity to take the
necessary measures to locate them The Governnent of Col onbia therefore
considers that it is inappropriate to castigate the State for not taking
action with regard to an event of which it was not aware. However, once the
bodi es of the victinms had been found, the appropriate crimnal and
di sciplinary/adm nistrative investigations were automatically initiated,
pronpted, in the latter case, by the existence of reports concerning the
al | eged i nvol vement of menbers of the arnmed services in the offence.

Col ombi an law on crim nal procedure authorizes victinms or their heirs to
participate actively in crimnal proceedings through the so-called crimna
i ndemmi fication action in order to claimconpensation for the injury caused by
the offence. Thus, the claimnt can request the taking of evidence for the
purpose of denobnstrating that the act under investigation took place and
proving the identities of those responsible and their acconplices, if any, the
responsi bility of such persons, and the nature and degree of injury incurred.
The rel atives of the victins did not nmake use of this renedy, which would have
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allowed themto seek to obtain evidence against those who had committed or
participated in the crine, establish those persons' crimnal responsibility,
intervene in the pre-trial proceedings or request conpensation for the injury
i ncurred.

Thus, the events in question are still being investigated within the
framework of the new areas of jurisdiction established under the new body set
up within the Attorney General's O fice, using its investigative nmachinery, as
st ated above.

The Governnent of Col onbia has informed the Cormittee that it finds it
regrettable that in the Herrera Rubio case, as in others brought before the
Committee, the claimants have had recourse to an international body w thout
havi ng exhausted donestic procedure, despite the fact that Colonmbia' s system
of administrative litigation has a |ong-standing reputation for effectiveness
in Latin America.
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Li st of annexes

1. Constitution of Col onbia, 1991

2. O fice of the President of the Republic of Colonbia, “A New Policy for
Life - Human Ri ghts”, Santafé de Bogota, Colonbia, 9 Septenber 1991

3. Act No. 188 of 1995 approving the National Devel opnent Plan - The
“Soci al Leap”.

4, Decree No. 1290 of 1995 establishing the Commi ssion for the analysis of
and advi sory assistance in inplenenting reconmendati ons of internationa
human rights bodi es.

5. Report of the 1290 Conmittee on conpliance with the recommendati ons of
the intergovernmental human rights bodies, Prelimnary draft prepared in
January and February 1996

6. Final report of the Commission to Investigate the Violence in Trujillo -
| ACHR case 11,007, Santafé de Bogota, Colonbia, January 1995.

7. Act No. 199 of 22 July 1991 changing the name of the Mnistry of the
Interior (Mnisterio de Gobierno replaced by Mnisterio del Interior).

8. CONPES docunent No. 2804 of 13 Septenber 1994 - National Programme for
the General Welfare of Persons Displaced by Violence.

9. M nistry of Defence Directive No. 24 of 5 July 1995.

10. Decree No. 1533 of 1994 establishing the National Human Rights
Conmi ssi on.

11. Republic of Colonmbia - Attorney Ceneral's Ofice, “Fourth Annual Report
on Human Ri ghts”, Santafé de Bogota, Col onbia, Decermber 1995.

12. Act No. 137 of 2 June 1994, Statutory Act on States of Energency.

13. Republ i c of Colonbia - Constitutional Court, Decision D179 of
13 April 1994 on the enforceability of Act No. 137 of 1994.

14. Decree No. 265 of 6 February 1995 establishing the Drafting Commttee on
the Draft MIlitary Crinminal Code

15. Nat i onal Economi ¢ and Social Policy Council (CONPES) docunents Nos. 2687
and 2794.

16. Acts No. 3 and 5 of 1992, Congressional Regul ations.

17. Act No. 130 of 1994 (Statutory Act on Political Parties and Movenents).

18. Act No. 131 of 1994 regulating voting for political progranmes.
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Act No. 134 of 1994 on nechani snms for popul ar participation
Annex 19 bis: Decree No. 2629 of 1994 creating the Citizen
Partici pation Fund under the Mnistry of the Interior

Act No. 24 of 15 Decenber 1992 regul ating the organi zati on and
functioning of the Ofice of the Orbudsman.

Act No. 40 of 19 January 1993 approving the National Statute against
Abducti on.

Decree No. 1405 of 1 Septenber 1995 establishing the Presidential
Programe to Conbat the O fence of Abduction and O her O fences agai nst
Per sonal Liberty.

Act No. 62 of 1993 restructuring the National Police.

Act No. 241 of 1995 extending the period of validity of Act No. 104 of
1993 (Civil Coexistence Act).

Act No. 30 of 1993 (General Hi gher Education Act).
Act No. 115 of 1994 (Ceneral Education Act).

Decrees Nos. 2591 of 1991 and 306 of 1992 regulating the remedy of
protection.

bis. Republic of Colonbia, Mnistry of Justice and Law, Incidencia socia

de la accién de tutela, Docunent Series 22, Mnistry of Justice, Santafé
de Bogot 4, Col onbia, February 1996

Act No. 82 of 1993 (Act on Support for Fenal e Heads of Househol d).

O fice of the President of the Republic of Col onbia - Departnent of
Social Policy, “National Report of Colonbia, prepared for the

Fourth World Conference on Wonen - Beijing 1995", Santafé de Bogota,
Col onbi a, Septenber 1995.

Act No. 11 of 1988 - Special social security regime for femal e enpl oyees
in donestic service

Act No. 50 of 1990 on maternity protection

Decree No. 1398 of 1990 establishing the Commttee for Coordination and
Monitoring of Policies to Conbat Discrimnation

Decree No. 2055 of 30 August 1994 establishing the Advisory Comm ssion
for Equality and Participation of Wnen.

Docunment No. 2726 of 30 August 1994 establishing the Wonen and Gender
Secretariat within the Ofice of the Presidential Adviser for Socia
Policy and the Gender Unit within the Mnistry of the Environment.
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35.

36.

37.

38.

39.

40.

Decree No. 2241 of 1993 on inmmigration, issuing of visas and
regi stration of foreigners.

Act No. 270 of 1996 (Statutory Act on the Adm nistration of Justice).
Act No. 133 of 1994 (Statutory Act on Freedom of Religion).

Constitutional Court Decision C-088 of 3 March 1994 on the Freedom of
Religion Bill, subsequently proclainmed as Act No. 133 of 1994.

Republic of Colonmbia, Mnistry of the Interior, Conm ssion on the Reform
of the Political Parties, Technical nenorandum Santafé de Bogot 4,
Col onmbi a, January 1996.

Col onbi an 1 ndi genous Peopl es' Charter.



