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I nt roduction
1. On 2 Decenber 1986, Switzerland ratified the Convention agai nst Torture
and O her Cruel, Inhuman or Degrading Treatnment or Punishnent. The Conventi on

entered into force for Switzerland on 26 June 1987. Switzerland submitted its
initial report (CAT/C/5/Add.17 - hereinafter referred to as the “initia
report”) on 14 April 1989. The report was considered by the Conmittee

on 15 Novenber 1989 (CAT/C/ SR 28 and 29).

2. Switzerland submtted its second periodic report (CAT/C/ 17/ Add. 12)

on 24 Septenber 1992. It covers the period between 1 July 1988 and

30 June 1992, and was considered by the Committee on 20 April 1994.
Fol | owi ng the subm ssion of this report, the Conmttee asked Switzerland to
provi de additional information, which it did by mail on 18 Novenber 1994.

3. The present report covers the period from1 July 1992 to 30 June 1996.

4, For information, in February 1995 Switzerland submitted its initial
report on the inplenentation of the International Covenant on Civil and
Political Rights (CCPR/ C/ 81/ Add.8), paragraphs 78-102 of which concern the
protection of the individual against torture and cruel, inhuman or degrading
treatnment or punishnent. This report was considered by the Human Ri ghts
Committee at its fifty-eighth session, 24-25 Cctober 1996.

5. The European Committee for the Prevention of Torture and |Inhuman or
Degradi ng Treatnent or Puni shment (CPT) paid a second visit to Switzerland -
to the Cantons of Bern, Geneva, Ticino, Valais, Vaud and Zurich - between

11 and 23 February 1996. It visited places of preventive detention, custody,
i mpri sonment, secure roons for prisoners in a hospital, a security detention
centre, a centre for close arrest, a registry for asylum seekers and a
neuropsychiatric hospital. |Its report was subnitted to the Swi ss Government
in early October 1996

6. As regards the |l egal provisions and renedies which in Switzerland
protect the individual against torture and other cruel, inhuman or degrading
treatment or punishnent, information is given in paragraphs 1-32 of the
initial report; it nust be stressed that Swiss crinminal law, while it does not
contain any provisions specifically against torture, covers all aspects of the
definition of torture given in article 1 of the Convention and fully nmeets the
stipulations of article 4.

7. Acts constituting torture or other cruel, inhuman or degradi ng treatnent
are covered by special provisions of the Swiss Crinminal Code (CPS). The Code
al so applies to persons perfornmng adm nistrative functions.

8. The acts referred to in article 1 of the Convention are covered first
of all by the provisions protecting |ife and physical integrity

(CPS arts. 111-136). These were anended by the Act of 23 June 1989, which
entered into force on 1 January 1990. Wth regard to torture, besides

hom cide (CPS art. 111 et seq.) and endangering the life or health of another
(CPS art. 127 et seq.), bodily injury (CPS arts. 122-126) has a specific
meani ng: the offence of causing sinple bodily harm (CPS art. 123), which can
al so be commtted by negligence (CPS art. 125), is comritted when transient
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di sconfort equivalent to a state of illness is caused to another person (for
exanpl e, substantial pain, a nervous shock, intoxication or dizziness). Case
| aw hol ds that the sane applies to substantial affronts to physical integrity
that have no effect on health, such as shaving the head conpletely bare or
adm nistering injections. Lesser affronts, causing no nore than a tenporary
decrease in well-being, such as minor swelling, contusions, abrasions and
scratches, are punishable as assault under CPS article 126. According to a
new ruling by the Federal Court, the threshold of punishability is crossed
when physical attack in excess of what is customarily acceptable is sustained.
Bodily harm damage to health or pain does not have to ensue. It should also
be noted that assaults constituting bodily harmunder the Swiss Crim nal Code
i nclude acts whose severity clearly brings themw thin the scope of torture as
defined in article 1 of the Convention

9. Psychol ogi cal pressure is covered first of all by the provisions on
crimes and of fences against liberty (CPS art. 180 et seq.). Causing alarmor
fright by making a grave threat is punishable under article 180. Anyone who,
by acting violently towards a person or threatening himw th serious harm or
by otherwi se restricting his freedom of action, conpels himto conmt, not to
commt, or to allow an act to be committed, is guilty of using nenaces (CPS
art. 181). Using nenaces is illegal not only when the perpetrator applies
unl awful pressure or pursues illegal ends but also when the pursuit of an end
that is lawmful in itself, conmbined with a means which is also lawful in
itself, constitutes an abuse of rights or is found to be i moral.

10. Next conmes abuse of authority (CPS art. 312). This offence applies to
persons in authority and public servants who abuse their official powers to
secure an unl awful advantage for thensel ves or others or to harm another. It
is not necessary for the intended advantage or injury, as the case nay be, to
be property-related. A violation of CPS article 312 al so occurs when
unaccept abl e or disproportionate nmeans are used in pursuit of an end that is
initself legitimte.

11. The provisions governing offences agai nst sexual integrity (CPS,

art. 187), anended by Federal Act of 21 June 1991 and in force since

1 October 1992, also apply to torture. Besides the offences of procuring a
sexual act by duress (CPS, art. 189) and rape (CPS, art. 190), attention
shoul d be drawn to the crimnal |egislation which protects dependents, persons
i ncapabl e of resistance and victins of sexual abuse (CPS, arts. 188 and 191

et seq.) According to article 192 of the Crimnal Code, anyone who takes
advant age of a state of dependence to conpel a hospital patient, innate,
arrested person or unconvicted prisoner to comrt or submt to a sexual act
shall be subject to punishnent.

12. It should be noted that, under the general section of the Crimnal Code,
attenpts to comrit, instigation of and conplicity in an offence are al so taken
into consideration (CPS, arts. 21 et seq.). A ban on corporal punishnment
appears in the Swiss Constitution (art. 65, para. 2). Last, an anmendment to
the Mlitary Crinminal Code on 1 Septenber 1992 totally abolished the death
penalty. At the international level, Switzerland ratified Additional Protoco
No. 6 to the European Convention on Human Rights on 13 October 1987. It also
acceded to the Second Optional Protocol to the International Covenant on Civi
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and Political Rights on 16 June 1994. Since this Protocol my not be
denounced, abolition of the death penalty in Switzerland is irrevocable.

. I NFORVATI ON ON NEW MEASURES AND NEW DEVELOPMENTS OF
RELEVANCE TO THE | MPLEMENTATI ON OF THE CONVENTI ON

Article 2

13. During the period under consideration, 23 petitions were |odged with the
Eur opean Conmi ssion of Human Ri ghts against Switzerland for violation of
article 3 of the European Convention on Human Ri ghts. Twenty of them were
decl ared i nadm ssible by the Conmi ssion. One case was the subject of a
decision by the Comrittee of Mnisters, which ruled that there had been no
violation of article 3 of the European Convention. Another was decl ared
adm ssi bl e; however, since an anicable settlenment was reached, the case was
never brought before the Court. One case is currently pending before the
Conmi ssi on.

14. For the rest, the information provided in paragraphs 34-37 of the
initial report is still valid.

Article 3

15. By way of introduction, reference should be made to paragraphs 38-41
and 43-44 of the initial report and paragraphs 8-16 of the second periodic
report.

16. During the period under consideration, there have been no extradition
decisions in violation of the principles of the Convention. However, when
extraditions entailing a risk of violation of human rights have been effected,
they have been nmade subject to a guarantee by the requesting State that the
rights of the person to be extradited will be respected.

17. The Federal Act on Asylum of 5 October 1975 was anended upon the

i ntroduction of the Federal Act on Coercive Measures in Respect of Aliens Law,
which entered into force on 1 February 1995. The information provided in

par agr aphs 9-16 of the second periodic report therefore needs to be

suppl enment ed

18. Wth regard to the functioning of the asylum procedure, it is necessary
to explain the foll ow ng.

19. The asyl um procedure is governed by the provisions of the 1951
Convention relating to the Status of Refugees, Federal asylum| egislation, the
Federal Act of 20 Decenber 1968 on administrative procedure and the Federa
Constitution of 29 May 1874. Every asylum seeker, w thout exception, is
entitled to the protection offered by these rules of |aw

20. A request is deenmed to have been nade whenever an alien nakes it known,
in witing or otherwise, that he or she seeks protection agai nst persecution
This request may be submitted to a Swiss Governnent office abroad, at an open
border crossing, at an airport passport control office or within the country.
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21. As part of the fact-finding procedure the asylum seeker is given a
prelimnary hearing, conducted with the assistance of an interpreter and in
the presence of a representative of a recognized assi stance organi zati on, who
functions as a neutral observer. The latter verifies whether the rules of
procedure are respected during the hearing and may, if necessary, include his
objections in the official record of the hearing or request further

expl anations. At this stage, the asylum seeker may justify his application
and explain why he is requesting asylum The right to a hearing is thus
guaranteed. The official record is prepared after the hearing, translated,
and then signed by the asylum seeker. Supporting documents such as nedica
reports and ot her pieces of evidence may be added to the file. |If necessary,
Swi ss Governnent offices abroad or international organizations nmay be asked to
provi de additional information

22. Once the facts have been established, a decision is handed down by the
Federal O fice for Refugees at first instance. |In making this decision, the
Ofice's primary task is, on the one hand, to deterni ne whether the
asyl um seeker neets the criteria for refugee status under article 3 of the Act
on Asylum and, on the other, to verify that there are no | egal grounds for
refusing asylum If it is shown that these criteria are nmet or, there are at
| east reasonabl e grounds for believing that such is the case, asylumis

grant ed.

23. If asylumis refused, it nmust be deci ded whether the asylum seeker is to
| eave Swiss territory and return to his State of origin or, if necessary,

anot her State, or whether he should neverthel ess be authorized to remain in
Switzerland. Thus, any decision to expel a person whose request for asylum
has been rejected is considered fromthe point of view of adm ssibility,
enforceability and feasibility.

24, An asyl um seeker will be sent back to his State of origin or nationality
or to another State only if he or she can be w thout violating any of

Switzerl and' s obligations under international |aw including the provision on
non- expul sion and non-return in article 33 of the Convention on the Status of
Ref ugees, the principle of non-return derived fromarticle 3 of the European
Convention on Human Rights and the principle of non-return set forth in
article 3 of the Convention against Torture and O her Cruel, I|nhuman or
Degradi ng Treatnent or Punishnment. The protection against return guaranteed
by article 33 of the Convention on the Status of Refugees applies to al
refugees, whether or not they have been recogni zed as such by the conpetent
nati onal authorities. Protection under article 3 of the European Convention
on Human Rights is available to anyone under Swi ss jurisdiction, including
aliens, whether or not their presence in Switzerland is authorized by | aw.
Last, article 3 of the 1984 Convention against Torture prohibits the return of
a person to another State where there are substantial grounds for believing
that he woul d be in danger of being subjected to torture.

25. If, upon consideration, return appears adnissible, the authorities nust
determ ne whether it is enforceable: whether return would place the

asylum seeker in real danger. There is always real danger when the genera
political situation of the country in question is one of war, civil war or

wi despread vi ol ence.
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26. If the request for asylumwas nmade at an airport and the asylum seeker
is to be returned whence he cane, the Swiss authorities must first contact the
O fice of the United Nations Hi gh Conm ssioner for Refugees (UNHCR). The
asyl um seeker will be sent back only if the Swiss authorities and UNHCR agree
that he is clearly not at risk of persecution

27. Last, the feasibility of return - whether it is practically and
technically possible to send the applicant back - is considered.

28. I f, upon consideration, return does not appear admi ssible, enforceable
or feasible, the Federal Ofice for Refugees will order the person in question
to be provisionally admtted for a maxi numof 12 nonths. |[If the factors
preventing return persist beyond this period, the cantonal authorities are
required to extend the authorization for additional 12-nonth periods. If, on
the contrary, the asylum seeker can be sent back, he will be allowed a
suitable period to leave Swiss territory, and is thus given the opportunity to
| eave voluntarily. |If he does not do so by the deadline set, the cantona
authorities are required to enforce the decision ordering his return

29. When a request for asylumis rejected in first instance by the Federa
O fice for Refugees, the asylum seeker has 30 days to appeal against the
decision. Generally speaking, an appeal has suspensory effect, which neans
that the decision is not carried out while the appeal is pending.

30. The new asylum | egi sl ati on authorizes the Federal O fice for Refugees to
set aside the suspensory effect of an appeal in certain cases of abuse
specifically defined in the Act or where an asylum seeker is sent back after a
deci si on has been taken not to consider his application. |In such cases, the
person in question has 24 hours between being informed of the decision and
bei ng sent back in which to apply for restoration of suspensory effect. The
authorities nmust then rule on the application within 48 hours.

31. The appeal body is the Federal Conmi ssion on Appeals in Asylum Matters,
a court which specializes in asylumrelated questions. The Commission is

i ndependent of both the Government and the administration. Its judges are
bound only by the |egal provisions whose application they oversee. It has
full jurisdiction: it nmay hear not only cases involving violations of

i nternational or Federal law, but also those where authority has been abused
or exceeded, where there has been a faulty or inconplete establishment of the
facts or where the principle of proportionality has been violated. If it
agrees to hear an appeal, it may hand down a decision itself or refer the
matter to the Federal O fice for Refugees for reconsideration of the recital

If the appeal is rejected, the judgenent in first instance becomes enforceabl e
and the individual nust |eave the country.

32. Once a decision by the Conmission has entered into force, application
may be made for a review if the claimant can present new facts or evidence not
previously available to him of which he was not aware or which could not be
submtted, or in cases involving procedural irregularities. The Comm ssion
must rul e on such applications, which nust be submitted within 90 days of

di scovery of the grounds for review and in any case no |ater than 10 years
after the appeal decision is handed down.
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33. The second special renedy is a request for reconsideration of an
application. The Federal Ofice for Refugees is required to reconsider if the
situation has changed substantially since it handed down its decision or if
the asyl um seeker presents major new facts and evidence. In such cases, the
decision is set aside, and the case retried on the basis of the new evidence.

34. The Federal Act on Coercive Measures in Respect of Aliens Law was
adopted by Parlianment on 18 March 1994. It was approved by referendum
on 4 Decenber 1994 and entered into force on 1 January 1995.

35. On principle, domestic and international |aw do not pernit aliens to be
expel l ed or subjected to restrictions on their liberty in the absence of |ega
grounds. For exanple, both the authorities with jurisdiction in
asylumrelated matters and the cantonal authorities responsible for crimna
prosecution and the execution of sentences are bound by the principle of
non-return.

36. The principle of non-return is a binding obligation on a State

regardl ess of the behaviour of the alien in question. Under article 45 of the
Federal Act on Asylum and article 33 of the Convention on the Status of

Ref ugees, an individual may be consi dered dangerous to the community - and may
therefore be expelled without regard for the principle of non-return - only if
there are overriding reasons to consider that he poses a threat to nationa
security or if he has been convicted of a particularly serious crine. Even
then, the requirenments of article 3 of the European Convention on Human Ri ghts
and article 3 of the Convention against Torture and O her Cruel, |nhuman or
Degradi ng Treatnent or Puni shment nust be taken into consideration. Thus, an
alien may not be expelled if expulsion would entail a substantial risk of
torture or inhuman or degrading treatnent.

37. The Convention on the Status of Refugees does not prohibit the detention
of asylum seekers during asyl um proceedi ngs provi ded that detention appears
necessary and is authorized by | aw.

38. Anyone entering Switzerland to seek protection has a right to

consci entious consideration of his situation by the authorities. This right
is guaranteed by the legislation on asylumand aliens. On the other hand, an
alien seeking protection in Switzerland nust not hinder the progress of the
proceedi ngs and nust accept the eventual outcone. He may not extend his stay
in the country after being notified of a decision to send himback. It has,
however, becone increasingly difficult to enforce such returns, on the one
hand because sone asylum seekers attenpt to dodge the decision, for exanple,
by going into hiding or concealing their true identity, and, on the other
because a small percentage of aliens, sheltering behind asylum proceedi ngs or
the safeguards offered by the procedural regulations of the aliens department,
conmit crimes. To enable the cantons - the authorities responsible for
carrying out decisions to send asylum seekers back - to do their job, the

Swi ss Covernnent passed the Federal Act on Coercive Measures in Respect of

Ali ens Law, which supersedes and in part supplenments previous |egislation on
resi dence and settlenment by aliens as regards the execution of decisions to
send aliens back out of Switzerland. |Its principal features are noted bel ow
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39. An alien w thout permnmission to reside or settle in Switzerland may be

pl aced in detention by the conpetent authorities for a period not to exceed
three nonths if, during asylumor return proceedings, he refuses to state his
identity, subnmits several applications for asylum under different nanes,
repeatedly fails to appear when summned w thout good cause, |eaves the region
to which he has been assigned or enters a forbidden area, violates an

excl usion order and cannot be i medi ately expelled, subnmits a request for
asylum after the entry into force of an adm nistrative decision for his

expul sion, or poses a grave threat to or seriously endangers other people's
lives or persons and is therefore facing prosecution or has been convicted.

40. The new Act extends to three nonths (as opposed to one nonth under the
former legislation) the period of detention prior to return. |If there are
speci fic obstacles to return or expul sion, detention nay be extended by a
maxi mum of six nonths, in order to ensure that the person in question remains
in detention if there is valid reason to fear that he will attenpt to avoid
bei ng returned.

41. Federal |egislation on coercive neasures is backed up by judicia

saf eguards. Any order for detention or extension thereof is automatically
subject to judicial revieww thin 96 hours. This review takes place at an
oral hearing and considers the legality of the detention. After one nonth,
the detainee may apply for release. A judge nust rule on the application at
an oral hearing within one week. A second judicial review my be requested
after a further nonth, in cases of preparatory detention, or two nonths in
cases of detention prior to return

42. Asyl um seekers al so have the right to appear before a judge in cases
involving restriction of their freedom of novenent. The ordinary appea
procedures of individual cantons may be invoked agai nst decisions by the court
of first instance; if necessary, the Federal Court is responsible for ruling
on adm nistrative appeals.

43. If return proves legally inpossible, either because the person in
guestion is at risk of ill-treatnent in the State to which he would be
returned or for technical reasons, preparatory detention or detention prior to
return nust i mredi ately be term nated.

44, Several cantons have had great difficulty in introducing the Federal Act
on coercive neasures. In the nonths following its entry into force, many
peopl e were detai ned under conditions which sone judges terned depl orabl e.

The poor conditions were the result of prison overcrowding owing to a shortage
of cells or appropriate facilities since people detained under the Act on
coercive neasures nust be separated fromthose detai ned under crimnal |aw.

45. The inpl enentati on of the new Act on coercive neasures has led to the
devel opnent of copious case-law at both cantonal and federal |evels. Between
1 January 1995 and 31 March 1996, a total of 96 appeals were | odged with the
Federal Court, 16 of which were found to be justified and 9 partially
justified.



CAT/ C/ 34/ Add. 6
page 10

46. O the applications filed with the European Comm ssion of Human Ri ghts
and submtted to the Government of Switzerland for its observations, three
concerned individuals whomit had been decided to return. 1In all three cases,
the application was rul ed inadm ssible.

47. Twel ve conmuni cations | ayi ng charges agai nst Switzerl and have been set
before the Conmittee against Torture:

Three comruni cati ons were decl ared i nadm ssi bl e;

One comuni cation was struck off the list follow ng tenporary adm ssion
of the applicant to Switzerl and,

The procedure in respect of one comuni cati on was suspended fol | ow ng

t he subsequent |odging by the authors of applications for re-exam nation
and review with the Federal Ofice for Refugees and the Swi ss Comn ssion
on Appeals in Asylum Matters;

In two cases, the Committee found that the decision to expel the
applicant violated article 3 of the Convention

Five cases are still pending before the Conmittee.

48. It is apparent fromthis description of the provisions governing asylum
procedure in Switzerland that any decision to return an asylum seeker gives
due consideration to the applicant's rights to an equitable decision, through
on the one hand, the procedural safeguards avail able at every stage of the
procedure and, on the other, the consideration given to all the circunstances
mlitating in favour of observance of the principle of non-refoul ement. Taken
as a whole, the asylum procedure ensures as conprehensive and detailed an
exam nation as possible of applications for asylum Mreover, the bodies set
up by the European Convention on Human Ri ghts have never found any viol ation
by Switzerland of article 3 of the European Convention, which is the
counterpart to article 3 of the United Nations Convention agai nst Torture.

49. The Governnent of Switzerland wi shes to engage in a constructive

di al ogue with the Conmttee and would |ike to make a nunber of conmments on the
Committee's findings in the cases of B. Miutonbo (comruni cati on No. 13/1993)
and I. Alan (conmunication No. 21/1995). In both conmunications, the
Conmittee cane to the conclusion that if carried out, Switzerland' s decision
to return the authors would constitute a violation of article 3 of the
Convention. Wiile it respects the authority of these decisions, the
Government of Switzerland believes that they fail to take into account al
aspects of the two cases. The contradictions in the applicants' statenents
bearing on essential details of their applications for asylum have not been

gi ven due consideration, nor has the informati on gathered on the spot by the
Swi ss enbassies. It is obviously not possible to require individuals who

all ege that they have been tortured to subnmit an absolutely flaw ess
presentation of their grounds for seeking asylum The Swiss authorities fully
concur with the Comrittee in this respect. Moreover, it should be pointed out
that both the legislator (art. 12 (a) of the Federal Law on Asylum and the
Federal Comm ssion on Appeals in Asylum Matters have established strict

saf equards for the evaluation of contradictory statements nmade by applicants.
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Thus, in view of the tragic events that may have been experienced by certain
asyl um seekers and their direct inpact on the verisimlitude of statements by
persons applying for protection, inportance is attached to contradictions only
when they concern essential details of the grounds for seeking asylum and
directly contradict other statenents made in the course of the asylum

pr oceedi ngs.

50. The recitals to the two decisions referred to above do not indicate why
the Swi ss Governnent's argunents, based on the seriousness of the author's
contradictions, were set aside.

51. The grounds invoked to support the authorities' decisions to refuse
asylum were partly based on additional information gathered in the States of
origin of the authors of the two comrunications, in particular by the Sw ss
enbassies. In one of the two cases, the Swiss Governnment believed that it was
essential to collect such information in order to prepare its observations to
the Conmttee, so that it could assess the potential risk to the applicant if
he was returned to his country of origin. However, the Conmittee failed to
bal ance this information against the statenents made by the applicants, for

t he purposes of article 3.1 of the Convention. |In the second case, it set the
i nformati on asi de solely on the grounds of statenents nade by the author's
wife. |In the absence of additional evidence, caution should be exercised in
assessing evidence in this manner. Mreover, it tends to shift the burden of
proof onto the Governnent, in a manner not provided for by the Convention

52. In order to provide the various national bodies w th guidance in
interpreting and inplenenting the Convention, the Conmttee should in taking
its decisions conduct a properly reasoned evaluation of the various argunents
at hand and explain in detail why the elenments taken into consideration by the
nati onal authorities did not, in its view, appear relevant.

53. As far as the Government of Switzerland is aware, a tota

of 13 individual comunications concerning Switzerland have so far been set
before the Committee. Al but three have been transnmitted to the Government
for its observations. In eight cases, the Commttee requested Switzerland to
suspend the return of the applicants. In this connection, it should be

poi nted out that the possibility of requesting the stay of a decision is not
provi ded for by the Convention, but by the Cormittee's rules of procedure.
Neverthel ess, in each case the Cormittee's reconmendati ons have been fully
conplied with by the Swiss authorities.

54. Switzerland is concerned about the consequences of the Conmittee's

al nost routine requests for decisions to be stayed. This practice is contrary
to the very purposes of the national asylum procedure, which is designed to
process applications rapidly and take action on the ultinmate decisions reached
whi | e preserving applicants' rights.

Article 4

55. The information provided in paragraphs 46-50 of the initial report may
be suppl enented by the follow ng information
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56. During the period under consideration, several amendnments were nade to
the Crimnal Code and the MIlitary Crimnal Code. The anmendnents were the
out come of a conprehensive review of both codes ainmed at adapting themto the
cont enporary demands of policy to conbat crinme. Paragraphs 20-28 of the
second periodic report give anple informtion on the anmendnents which cane
into force in 1992.

57. O the other provisions which cane into force during the period under
review, we shall refer, by way of information, to the introduction of a
provision to penalize racial discrimnation (Criminal Code, art. 261 (his);
Mlitary Crimnal Code, art. 171 (c)), which canme into force on

1 January 1995. On 29 Decenber 1994, the 1965 International Convention on
the Elimnation of All Forns of Racial Discrimnation came into force in
Swi t zer | and.

Article 5
58. The information provided by Switzerland in its initial report is stil
valid (para. 52).

Article 6
59. The information provided by Switzerland in its initial report

(paras. 53-54) should be supplemented by the follow ng information.

60. Pursuant to resolutions 827 (1993) and 955 (1994) of the United Nations
Security Council, concerning cooperation with the international tribunals
established to prosecute persons responsible for serious violations of

i nternational humanitarian |law committed, in the case of the first resolution
on the territory of the fornmer Yugoslavia since 1991, and in the case of the
second, in the territory of Rwmanda and by Rwandan citizens responsible for
genoci de and ot her such violations committed in the territory of neighbouring
States, between 1 January 1994 and 31 Decenber 1994, the Sw ss Parlianent

on 21 Decenber adopted a decision on cooperation with the two tribunals, which
came into force the following day. 1In that decision, Switzerland undertook to
enforce warrants of arrest issued by the tribunals and to transfer persons
bei ng prosecut ed.

61. By way of information, Switzerland has arrested four individuals. In
one case, the accused was rel eased after a few days as a result of the

i nvestigation, the grounds for his arrest having proved unfounded. Three
ot her persons are still being held.

62. Swi t zerl and has not transferred anyone to the International Tribunal in
the Hague. In one case, the Tribunal has requested del egati on of the crimna
proceedi ngs under way in Switzerland. This request is being exam ned by the
Mlitary Court of Cassation.

Article 7
63. The information provided by Switzerland in paragraphs 52-59 of its

initial report, and in paragraph 32 of its second periodic report, may be
suppl enented by the follow ng information
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64. During the period under review, a nunber of Swi ss cantons anended their
codes of crimnal procedure. Generally speaking, the anendnents reinforce the
rights of the defence and persons in pre-trial detention, notably by
recogni zi ng the European Court of Human Rights as the court of final appeal

The Canton of Bern has conpletely anended its Code of Crimna
Procedure, which will cone into effect on 1 January 1997; the anmendnents
concern, inter alia, the provisions on custody and police questioning;

In the Canton of Jura, the Code of Procedure of 1990, which cane into
force on 1 January 1993, guarantees, by introduci ng adversari al
exam nation, increased protection for the defendant and provi des that
such exam nation may be suspended only on an exceptional basis;

The Act of 13 May 1992, anending the Code of Procedure of Valais, nore
specifically reinforces the rights of the defence at the prelimnary

i nvestigati on and exami nation proceedi ngs stages. It specifies the
rights of persons under arrest and linmts incomuni cado detention

65. O her cantons, including Aargau and Zug, are currently in the process of
anmendi ng their codes of crimnal procedure.

66. On 26 April 1996 the parlianment of the Canton of Geneva adopted a bil
designed both to prevent police violence and to extend the rights of the
defence. The new |l egislation, which will cone into force after the period
necessary for the referendum w Il make the followi ng anendnents to either the
Code of Crimnal Procedure or the Police Act:

Persons arrested by the police will be provided with a form in severa
| anguages, setting out their rights. Previously, only persons charged
by the exam ning magi strate were systematically informed of their

rights;

Persons held in police custody on suspicion of having commtted an

of fence will routinely be given a nedical exam nation when taken into
custody, unless they specifically refuse. It will be possible to follow
up the nedi cal exam nation at the begi nning of custody by another at the
end;

Unl ess there are grounds for fearing collusion, arrested persons nay
informa close relative, an acquai ntance or their enployer, and al so
notify a lawer. Aliens may informtheir consulate of their detention
Anyone held by the police on a warrant may consult a |lawer within

24 hours at the latest of being taken into custody;

A nunber of the police's current instructions will be codified; they

i nclude the obligation to keep a register of prem ses where people are
held in police custody, recording the tines of detention and rel ease
fromcustody, the obligation to provide cells with a neans of sunmmoni ng
hel p, a mattress and bl ankets;



CAT/ C/ 34/ Add. 6
page 14

The Council of State is required to appoint a person independent of the
adm nistration to investigate allegations of ill-treatment and report to
the head of the departnent.

67. In addition, the Canton of Geneva has taken a nunber of neasures to
prevent ill-treatnent of persons under arrest or in detention

Since 15 Cctober 1992, a police nedical centre has been in operation

It is run by Geneva's University Institute of Forensic Medicine. It
assists the police whenever it is necessary to take evidence of injuries
to persons under arrest or to policenmen. The information is
subsequently subnmitted to the Public Prosecutor

Moreover, in the spring of 1993 Geneva police officers were instructed
routinely to ask arrested persons whether they had any conpl aints about
their treatment by the police;

On 14 April 1994, the police chief issued instructions on detention on
police prem ses. The instructions, which were essentially based on the
Police Act and the Geneva Code of Crim nal Procedure, set out the

condi tions governing searches, nedical care and notification of third
parties.

68. The Canton of G aubiunden is currently amending its |egislation relating
to the inplenentation of the Federal Act on Coercive Measures in Respect of
Aliens Law.

69. The Swi ss Governnent intends to introduce into the Federal Code of
Crimnal Procedure new provisions, due to be subnmitted to Parlianment in 1997,
to strengthen the rights of persons under investigation. The amendnments
concern, inter alia, the right to take defending counsel at the prelimnary

i nvestigation stage, freedom of access to the case file and the right of

def endi ng counsel to attend questi oning.

Articles 8 and 9

70. The information provided by Switzerland in its initial report is stil
valid (paras. 60-63).

Article 10

71. Pl ease refer to the informati on provided by Switzerland in paragraphs 69
and 70 of its initial report, and to paragraph 36 of its second periodic
report.

72. A new basic training progranme for prison personnel, and a further
training programme for officials, provided by the Swiss prison personne
training centre, have been devel oped. This approach to training, unaninmusly
endorsed by the conference of the heads of the cantonal departnments of justice

and the police, was introduced in the autum of 1995. It forms part of
in-service training, the introductory parts of which are provided directly by
the canton concerned. It includes 15 weeks of theoretical training, as

opposed to 12 weeks previously. The theoretical training places greater
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enphasi s on psychopedagogy and deals thoroughly with the problens arising from
the current execution of sentences. It ainms to provide a better understanding
of detainees, to prepare trainees better to handle attacks and nore clearly to
identify security problens. During the introductory stage, issues including
the devel opment of crine and problens arising fromthe deprivation of |iberty,
are dealt with. During the second stage, personnel enployed in remand centres
and personnel responsible for security in prisons receive additional training
relating specifically to their work.

73. Following a redistribution of responsibilities in 1987, the

Conf ederation no | onger makes any financial contribution to this training
programe. However, the head of the sentences and punitive nmeasures unit of
the Federal Justice Departnent sits on the progranme's board.

74. Wher e neasures taken by the cantons are concerned, it should be

menti oned that the Canton of Geneva has stepped up its selection and training
of applicants for jobs as prison warders and policenen. Lectures are provided
on notions of |law, the Code of Crimnal Procedure, and arrest and

i nterrogation techni ques.

Article 11
75. The neans of reviewreferred to in paragraph 71 of the initial report
are still in force. However, the information provided in paragraphs 43 to 45

of the second periodic report should be supplemented by the follow ng
i nformati on.

76. Some cantons have amended their regul ations on prison establishnments,
bringing theminto line with international standards.

Since April 1993, reports and conplaints in the Canton of Geneva about
ill-treatnment by policenen, prison warders or nenbers of the staff of
remand centres have been referred to a forner High Court judge. He is
responsi bl e for conducting prelimnary or adm nistrative investigations.
Moreover, in 1993 the jurisdiction of the conmttee of official visitors
of the High Council, which exam nes the conditions of detention in

pl aces of detention in CGeneva, was extended: in addition to inspecting
establishnments for persons in pre-trial detention or convicted
prisoners, the conmttee now al so inspects cells in police stations and
the | ockups at the airport.

The Canton of Saint Gallen has introduced new regul ati ons, which cane
into force on 1 January 1996, governing district prisons and remand
prisons.

The Canton of Sol ot hurn has designated a Cantonal Psychiatric Clinic to
nmoni t or persons in detention.

On 10 Decenber 1993 the Canton of Val ais adopted regul ati ons on pl aces
of detention, whose | awful ness was reviewed by the Federal Court,

foll owi ng an appeal. The Federal Court upheld the | awful ness of the
regul ations in all respects.
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77. A nunber of cantons - Basel -Country, Bern, Fribourg, Ceneva, d arus,
Graublinden, Lucerne, Saint Gallen, Valais, Vaud, Zug and Zurich - have begun
construction or refurbishment of places of detention, including district

pri sons and sonme police stations, in order to adapt themto the mnimmrules
of the Council of Europe, by providing interconms in cells or exercise
facilities. The cantons of Valais and Vaud, on the recomendati on of the
European Committee for the Prevention of Torture, have wi thdrawn from use
cells in sone establishments in which people were held under arrest or in
custody. In the Canton of Zurich, the inauguration of a new prison has nmade
it possible to transfer all the detainees fromthe old prison, which was the
last one in Switzerland to use slop buckets.

Article 12
78. The information contained in paragraphs 72 and 73 of the initial report
is still valid.
79. During the period under review, the judicial authorities of some cantons
dealt with several complaints concerning alleged violations of the Convention
The conpl aints were chiefly of ill-treatnent. Mst were found to be
groundl ess. In sone cases, the policenen involved were convicted.

Three conplaints, all of which led to convictions, were |odged in the
Canton of Aargau. One of them concerned sinple bodily injury, the two
ot hers, repeated abuse of authority.

In the Canton of Basel-Country, fromfour to six conplaints are | odged
each year by individuals protesting that they are not all owed enough
exercise tinme in police stations - they are all owed exercise only tw ce
or three tines a week instead of daily - or that they are unable to take
enough showers, or are handcuffed when they are noved; the first two
types of conplaint should cease as a result of the renovation of the

bui I di ngs.

One conpl aint was | odged in Bern Canton for sinple bodily injury; it |led
to a conviction

Two conpl aints of assault were filed in the Canton of Fribourg: the

i nvestigation into the first of themled to the acquittal of the
policeman and the plaintiff's conviction for slander; however, an appea
is pending; in the other case, the conpetent authorities have not yet
taken a deci sion.

Twenty-seven conplaints were filed in the Canton of Ceneva agai nst
police officers for wilful violence: 25 of themwere shelved or found
to be groundless by the Prosecutor; in a nunber of cases, appeals were
made agai nst the decisions to shelve the conplaints, occasionally
reaching the Federal Court - and all the decisions to shelve the

conpl aints were upheld. It should also be nmentioned that one of the
plaintiffs was convicted of violence and threateni ng behavi our towards
officials; in two cases, the appeals are still pending; in one case, the

conplaint led to the conviction of the policeman (for slapping soneone
who insulted him; in another case, two policenmen were convicted (for
assault in a police station); however, in this case an appeal is

pendi ng.
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Five conplaints were handled in Valais, three of theml| odged by the sane
plaintiff; all were found to be groundl ess.

Six conplaints were filed in the Canton of Zurich, three of which were
found to be groundless by the courts. A final decision has not yet been
taken on the ot hers.

Article 13
80. Pl ease refer to the information provided in paragraph 74 of the initia
report and paragraph 50 of the second periodic report, which is still valid.
Article 14
81. Pl ease refer to the information provided by Switzerland in paragraphs 76

to 78 of its initial report and in paragraphs 52 to 57 of the second periodic
report.

Articles 15 and 16

82. Ref erence shoul d be nmade to paragraphs 79-82 of the initial report which
are still wvalid.

1. ADDI TI ONAL | NFORMATI ON REQUESTED BY THE COWM TTEE

83. The additional information requested by the Cormittee after the

subm ssion of the second periodic report was sent in a letter dated

18 Novenber 1994, as the Conmittee wished. It concerned questions such as the
cantonal codes of crimnal procedure, decisions by the Federal Court
concerning the overall powers of the police, and replies fromthe cantons
concerned in the cases referred to in the report by Amesty Internationa
dated 19 April 1994. Although information on the concept of torture under
Swiss lawin the light of article 1 of the Convention against Torture and

O her Cruel, Inhuman or Degradi ng Treatnent or Punishment (paras. 7-12), the
formalities of asylum procedure in Switzerland, including provisions for
appeal and | egal safeguards (paras. 17-33), and a description of the Federa
Act on Coercive Measures in Respect of Aliens Law (paras. 34-45) has already
been submitted to the Committee, it has been incorporated into the first part
of this report in the interests of clarity and precision

I11. OTHER ACTI ON TAKEN I'N THE | NTERNATI ONAL SPHERE

84. Switzerland is convinced that the only way of conbating torture
effectively lies in concerted action by the international comunity through a
t hree- pronged approach: the prevention and the punishnent of torture, and
redress and rehabilitation for torture victins.

85. Swit zerl and supports political, diplomatic, |egal and financial
preventive neasures to conbat torture. It has, inter alia, taken the
foll ow ng steps.
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86. Switzerland' s second periodic report to the Commttee against Torture
(paras. 61 et seq.) referred to a draft optional protocol to the Convention
agai nst Torture and Switzerland' s role in supporting such a protocol. The
foll owi ng devel opnents have recently occurred in this respect.

In June 1993, at the initiative of Switzerland and a number of other
States, the Wirld Conference on Hunman Rights reaffirmed that efforts to
eradicate torture should, first and forenpst, be concentrated on
prevention. It called for the early adoption of an optional protocol to
t he Convention against Torture and Gt her Cruel, Inhuman or Degrading
Treat ment or Puni shnent, which would establish a preventive system of
regular visits to places of detention

At its 1995 session, the Wrking Goup of the Comr ssion on Hunan Ri ghts
responsi ble for preparing the draft conpleted its first reading. On

19 April 1996, the Conmission - in a resolution sponsored by Costa Rica
and Switzerland together with 50 ot her sponsors - requested the Working
Group to begin the second reading with a view to the expeditious
conpletion of a final and substantive text (Comm ssion on Human Ri ghts,
resol ution 1996/ 37, para. 2).

Wth the support of the Swiss Federal Departnment for Foreign Affairs, in
June 1996 the Association for the Prevention of Torture convened a
two-day sem nar attended by States and non-governnental organizations
that support the draft optional protocol. The purpose of the sem nar
was to prepare for the second reading of the draft by the Wirking G oup
due to begin in Cctober 1996

87. On 4 Novenber 1993, two additional protocols to the European Convention
for the Prevention of Torture were opened for signature. They have not yet
come into force. Article 3 of Protocol No. 1 provides that the Comrttee of
M ni sters of the Council of Europe may invite any non-nenber State of the
Council of Europe to accede to the Convention. Article 1, paragraph 1, of
Protocol No. 2 provides that the menbers of the European Comrittee for the
Prevention of Torture may be re-elected twice (rather than once as at
present). Switzerland expressed its willingness to be bound by both

i nstruments, by signing them w thout reservation on 9 March 1994,

88. Switzerl and al so supports action to rehabilitate victinms of torture.

For a number of years it has provided financial support for the United Nations
Vol untary Fund for Victins of Torture and for non-governnental organizations
operating in various countries throughout the world.



