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. Introduction

1. The 2012 U.S. paper on national implementatioh the Biological Weapons
Convention (BWC) set forth three areas where greaggeement and concerted efforts
among States Parties could substantially advarteenational security and the object and
purpose of the Convention: (1) further developingimon understandings on the elements
required for full implementation of Articles Ill dnlV; (2) improving understanding of the
status of implementation in States Parties to iflegps and needs; and (3) developing
means to redress these gaps and needs, and ercBardigs to provide such assistance.

II.  What constitutes effective national implementation of the
BWC?

2. The Convention establishes both prohibitions alplijations — States Parties must
not do certain things, and they are obliged to ddain other things. Discussions of
strengthening national implementation primarily émags is Articles 1l and IV of the

Convention, but national measures are also requicedive practical effect to other
provisions of the Convention, including the corelpbitions set out in Article 1.

A. Implementation of the core prohibitions
3. Under Article I, a State Party (SP) may not possdeselop, stockpile, retain, or
otherwise acquire biological weapons as defindthan article. This article has been further

clarified by Review Conferences, which have reachedierstandings that the term
encompasses anti-plant and anti-animal agents,hetyot analogues of toxins, and
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genetically manipulated or synthesized organisnmsidd Article 1ll, Parties undertake not
to transfer to any recipient whatsoever, directlynalirectly, and not in any way to assist,
encourage, or induce any State(s) or internaticorglanizations to manufacture or
otherwise acquire any of the items prohibited byiote I. In addition, an SP may not,
under any circumstances, use biological weaponsleWke is not explicitly prohibited by
the Convention, SPs agreed in the Fourth, $ixind Seventh Review Conference
(RevCon) Final Documentghat the use by a Party not consistent with pehasfe as
defined in Article | is effectively a violation dhat Article'.

4. In order to give these prohibitions effect, SRgst take a number of specific,
affirmative actions, including enacting laws anduisg appropriate instructions and
guidance to governmental entities. Even in legateayns where treaties are deemed to be
self-executing — that is, where ratification effeely incorporates them into the state’s
legal code — a variety of measures are likely tobeessary to establish penalties, instruct
agencies, and, in general, translate law into actimder Article I, if an SP possesses or
controls agents, toxins, weapons, equipment, ommeédelivery specified in Article |, it
must destroy them or divert them to peaceful ukgain, even for SPs in which treaties are
self-executing, an additional series of measurdikéty to be required to carry out these
obligations.

5. Measures are also required to guard againsttdireindirect assistance to anyone
seeking to acquire biological weapons. SPs haveategly reaffirmed the value of

effective national export licensing systems to iempént the requirements of Article Il by

ensuring that relevant transfers are only authdrizben the intended use is for purposes
not prohibited under the Convention. Such systehwulsl address not only dangerous
pathogens, but also key items of equipment andntdogy. Other elements crucial to

modern export licensing systems include “catch-alhtrols, end-use checks on items
approved for transfer, measures to prevent the ebirwdx of transfers that should be

prohibited, and outreach to the regulated community

B. Measuresto apply the Convention to individuals

6. Under Article IV, SPs must take “any necessapasures to prohibit and prevent
the development, production, stockpiling, acquisitior retention” of biological weapons
by anyone on its territory or under its jurisdictior control anywhere. The BWC, as an
international treaty, is legally binding on SP< firactical effect of Article 1V is to require
implementation of the Convention through nation@asures, including its application to
individuals. As advances in science and technologsease the range of actors potentially
capable of developing and using biological weap&#s are presented with a more diverse
array of risks and threats, and adoption and effeainplementation of necessary measures
becomes an increasingly important element of fathpliance with the Convention. The
significance assigned to such measures by thenatienal community is amply illustrated
by the provisions of UN Security Council Resolutid840. Drawing on the language of
Article IV itself, “necessary measures” can be tjituof as comprising two distinct
elements: implementing the BWG@rohibitions, and preventing violations of the
prohibitions.

2 BWC/CONF.VI/6, Part Il, para 3
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M easur es to implement the BWC prohibitions

7. BWC Parties have agreed that the Conventioninegjlegislation or other measures
to prohibit actions described above, and have recognized ahe \of ensuring that such
measures also prohibit assisting, encouraging,nduding others to breach any of the
prohibitions of the Convention. The Seventh RevQmalled upon SPs to “adopt, in
accordance with their constitutional processesslative, administrative, judicial and other
measures, including penal legislation,” to impleméneir obligations for preventién
Crimes should carry appropriate penalties to dissgel and deter violation. Furthermore,
the adoption of such laws is not, in itself, suéfit; the laws must be effectively
implemented and enforced by authorities and thetsystem.

M easuresto prevent violations

8. SPs are also required to adopt measures to rgréwe acquisition of biological
weapons. Precisely what measures are requiredpendent on an SP’s national situation;
for example, a small country with no significanttgegen collections and limited scientific
capacity may not require as extensive a suite ohsmes as a country with a robust
biotechnology industry. However, SPs have increggiastablished common perspectives,
approaches, and tools. The Seventh RevCon calldeaaties to adopt “judicial and other
measures, including penal legislation, designed.ensure the safety and security of
microbial or other biological agents or toxins iabbratories, facilities, and during
transportation, to prevent unauthorized accessmitbramoval of such agents or toxirts.”
Such measures may need to include pathogen cdistsplpersonnel suitability evaluations,
and screening frameworks for gene synthesis ordene. provisions of UN Security
Council Resolution 1540 provide specific guidancenteasures that should be undertaken
to prevent access to material, equipment, or tdolggahat could be used in weapons-of-
mass-destruction for nefarious purposes, and ttarsdsas an important complement to
implementing the Convention. Consistent with theantakings of Article X, implementing
measures should be designed in such a way as i lsmpering international cooperation
for peaceful purposes.

9. States Parties have emphasized the importan@®mplementing regulatory and

oversight measures with outreach, education, andreavess-raising, and the Seventh
RevCon “encourage(d) the consideration of develonoé appropriate arrangements to
promote awareness among relevant professionaleiprivate and public sectors...” of the
BWC's obligations and of relevant laws and guidedin Some SPs, including the United

States, have moved toward formal oversight prosessédentify and address risks posed
by dual-use research of concern at the earliestilpesstage in the research cycle. The
RevCon also called on SP to “promote the developmktmaining and education programs
for those granted access to biological agents exidg relevant to the Convention and for
those with the knowledge or capacity to modify sagents and toxins” and “encourage(d)
the promotion of a culture of responsibility amanigdevant national professionals and the
voluntary development, adoption and promulgationaifes of conduct®”

BWC/CONF.VII/7, Part ll, para 11
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C.

Contingent obligations

10. In addition to measures required under allucirstances to meet the obligations of
the Convention, the BWC establishes a number dfjatibns that must be fulfilled only
under certain contingencies. These are set outriiclds V, VI, and VII. In Article V,
States Parties undertake to consult and cooperalte ievent that problems arise in relation
to the Convention. Article VI allows a Party thatd's another Party to have acted in breach
of the BWC'’s obligations to lodge a complaint witie UN Security Council and requires
Parties to cooperate with any Security Council stigation on the basis of that complaint.
Article VIl obligates Parties to provide assistamgmn request from another Party that the
Security Council decides has been “exposed to daagea result of a violation of the
Convention.” These obligations may or may not mnegaction in advance, but must be
considered as an SP develops its national measures.

Strengthening implementation: better information iskey

11.  Strengthening implementation of the Conventals for better information on the
current status of implementation and, as the UnBé&ates and others have highlighted
previously, existing tools and resources have mowgd equal to this task. The BWC
CBMs are principally designed to provide transpayerand reduce concerns about
compliance with the obligations of the Conventibattprohibit biological weapons (Article
1) and require elimination of any existing weapdAsticle 1l). In their current form they
provide little transparency with respect to natidnglementation measures. The National
Implementation Database (NID) maintained by the t®dtains very little information, and
neither it nor the more comprehensive databasetaiaégd by VERTIC is organized in a
way that lends itself to analysis the databaseertst The matrices maintained by the
UNSCR 1540 Committee are somewhat more useful is réspect, but contain little
information on the specifics of the measures adbpte

12.  There is a clear need to increase the amoumfafmation available to all SPs

concerning the key implementation measures thdt eathem has put into place, whether
this is done through CBMs, an expanded and strength NID, or some other approach.
Such information may serve to strengthen confidetict the Convention is being

effectively implemented. It would also help SPs desess the state of their own
implementation and identify specific needs, whicluld then be brought to the attention of
SPs in a position to provide technical assistaimmEyuding through the use of the BWC
Assistance and Cooperation Database.

13. The Meeting of States Parties should recoghizeneed by agreeing on the value of
developing a framework and mechanism to compileorimftion on key national
implementation measures in a structured, organizeyl and of States Parties submitting
the required information and updating it as needed.




