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CeMbaecsiT TPeThs ceccHs
ITyHkT 82 moBecTKH AHSA

Pe3osronms, npunsTas I'enepajabHoit AccamOieei
20 nexaops 2018 rona

[no ooxnady Lllecmozo komumema (A/73/556)]
73/203. BpisiBiIeHHe MeKAYHAPOJIHOI0 00BIYHOIO NIPaBa

Tenepanvnas Accambnesi,

paccmompes TiaBy V nokiana Komuccuu MexayHapoaHoro npasa o pabote ee
cemuecaToil ceccunml, B KOTOpOH cOmep»kaTcs MPOEKTHI BHIBOJOB O BBIABIEHUH
MEXyHapOJHOT0 0OBIYHOTO TIPaBa,

npunumas K ceedenuro pexomenaanuo Komuccuu, cogepxairyrocs B myHKTe 63
ee oKJIaa,

npunumas k ceedenuio Memopanaym Cekperapuara O MyTX M CPEICTBax
obecrieueHust GONbIIEH JOCTYMHOCTH 0KA3aTENbCTB MEXKIYHAPOJHOIO OOBIYHOTO
npaBa, B KOTOPOM MPEJCTaBIE€H 0030p COBPEMEHHOTO COCTOSHHUS JIOKAa3aTebCTB
MEXIAYHApOAHOTO 06I)IqHOFO mpaBa U COACPKATCA NMPEATTOKCHUA OTHOCUTECIIBHO TOTO,
KakK yJIy4IlUTh TTOJOKEHHUE JIEN’,

NPUHUMASL K C8e0eHUI0 makdice Onbarorpaduio Mo 3TOH TeMe, MOATOTOBICHHY O
CrenuanbHbIM J0KIaI4UKOMS,

noduepxueas HeNpexojsdllee 3HAYCHHE KOIU(MHUKALMHM U TNPOTPECCUBHOTO
pa3BUTHSA MEXIYyHApOIHOIO IpaBa, O KOTOPHIX TOBOPUTCS B MyHKTE 1 a) ctathu 13
VYerasa Oprannzannn O6seanHeHHbIX Hammit,

ommeudasd, 4TO TEMaA O BBIABJICHUU HOPM MCKAYHAPOAHOI'O 00BIYHOTO InmpaBa
“MeeT OONILIIOE 3HAYEHHE B MEXKAYHAPOAHBIX OTHOIICHUAX,

v Oguyuarvuvie omuemut I'enepanvhoii Accambneu, cemvoecsim mpemvs ceccusl,
Jononnenue Ne 10 (A/73/10).

2 A/CN.4/710.

3 A/CN.4/717/Add.1.
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A/RES/73/203

BruisiBiieHne MEXAYHAPOJIHOTO 00BIYHOTO npasa

1.  npusemcmsyem 3apepmenue Komuccueit MeXIyHapOIHOTO IpaBa padOTHI
110 TEME O BBISBICHHH HOPM MEXIYHapOIHOTO OOBIYHOTO IpaBa W NPUHATHE €I0
NPOEKTOB BBIBOJIOB U MOAPOGHOTO KOMMEHTAPHUS K HUM Y,

2. ewlpascaem npusnamenrvrocms KoMuccnn MeXIyHapoJHOTO Ipasa 3a To,
YTO OHA MPOOJKACT BHOCHUTH BKJIaJ B KOAU(HKAIUIO M MPOTPECCUBHOE Pa3BUTHE
MEXIyHapOIHOTO MpaBa;

3.  npunumaem Kk ceedenuto 3asBneHus B lllecTomMm KOMHTETE O 3TOMY
BOIIPOCY, B TOM YHCJE T€, KOTOphle ObUIM CAEIaHBl Ha CEMBJAECIT TPEThEH cCeccuu
TenepanbHOil Accambien ® mocne Toro, kak Kommccusi MeXIyHapoqHOTO TpaBa
3aBEpIIMJIa PACCMOTPEHHE 3TOH TEMBI B COOTBETCTBUHU cO cBOUM llonoxkeHnem;

4. npuHumaem K ceederuro makoice BBIBOABI O BBISIBJICHUW MEKAYHAPOJAHOTO
00BIYHOTO npaBa, TCEKCT KOTOPBIX COACPIKUTCA B IMPUIOKCHUHU K HaCTOfIH.[Cﬁ
pe30aronuu, ¢ KOMMCHTApUsIMHU K HUM, 06pamaeT Ha HUX BHHUMAaHHUC TOCyAapCTB U
BCCX TCX, KOMY, BO3MOKHO, IPUACTCA BbIABIATHL HOPMbI MEKAYHAPOAHOTO OOBIYHOTO
npaBa, U IPpU3bIBACT 00€eCIeYnTh X MaKCUMAIILHO HIMPOKOC paCHpOCTPAHCHUC,

5. npusnHaem TIONE3HOCTh ONMYONWKOBAHHBIX MJAalKECTOB U 0030pOB
MIPaKTUKHU, KacCaIIMXCs MEXIYHApOTHOTO IIpaBa, BKIIOYAas T€ W3 HUX, KOTOPHIC
00ecleunBalOT IIHPOKOE pacHpOCTpaHeHHE WHPOPMAIMM O 3aKOHOJATEIHHOM,
HCTIONHUTENHHON W CyIeOHOW MpaKTHKe, M MPU3bIBaeT TOCyAapCcTBa MpUiIarath Bce
yewnus I TOANEPXKKH  CYHMIECTBYIOIIMX  NyOnukamuii wu  OMOIHOTEK,
CIIeNATU3UPYIONIUXCS B 00IaCTH MEXIYHAPOIHOTO IIpaBa.

62-e nrenaphoe 3acedarue,
20 oekabps 2018 co0a
IIpuioxenue

BoisiBi1eHMEe MEXKAYHAPOAHOI'O OOBIYHOIO npasa

Yacts nepsas
BBenenne

BriBoa 1
Cdepa oxBara

HaCTOHHII/Ie BBIBOABI KaCarOTCiA cnoco6a, KOTOPBIM CJICAYCT ONPCACIATH
CymieCTBOBAaHUC U COACPIKAHUC HOPM MCKAYHAPOAHOTO OOBIYHOIO ImpaBa.

Yacrb BTOpasn
OCHOBHOH MOAXO0X

BriBog 2
JIBa KOHCTUTYTHUBHBIX 3JIeMEeHTA

Jnst onpeneneHus CyIIEeCTBOBAaHUS M COJEPIKAHHS HOPMBI MEXIYHapOJIHOTO
OOBIYHOTO TIpaBa HEOOXOJAMMO BBISIBUTh, HMMEETCS JIM BceoOljasi IpaKTHKa,
MpU3HAHHAs B Ka4eCTBE MPaBOBOI HOPMBI (Opinio juris).
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Oguyuanvuvie omuemuol 'enepanvroii Accambneu, cemboecsim mpemuvs ceccus,

[Honoanenue Ne 10 (A/73/10), mm. 66.

Cwm. A/C.6/73/SR.20, A/C.6/73/SR.21, A/C.6/73/SR.22, A/C.6/73/SR.23, A/C.6/73/SR.24 wu
A/C.6/73/SR.29; cm. Takxe caenanubie B lllecToM koMHuTeTe 3asBICHUS, C TEKCTAMH KOTOPBIX
MOXXHO 03HAaKOMHUTHCs Ha noprajie Opranu3anuu O0vennHenHbix Hanuii «PaperSmarty.
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BriBoa 3
OueHka CBHAETEJBCTB AJIs1 ABYX KOHCTHTYTHBHBIX 2JIEMEHTOB

1. Ilpu oueHKe CBHUIETENHCTB, NMO3BOJSIOMIUX BBISBHTH, UMEIOTCS JIH BCeoOmas
MpaKTUKa W MPU3HAHUE TaKO# MPaKTUKHU B Ka4eCTBE MPaBOBOM HOPMEI (0pinio juris),
JOJDKHO YICISTHCS BHHMaHHE OOIIEeMy KOHTEKCTY, XapaKTepy HOpPMBI, a TakKxe
KOHKPETHBIM O0CTOSATEIHCTBAM, B KOTOPBIX MOTYT OBITH OOHAPYKEHBI KasKIble U3 ITHX
CBUCTEIBHCTB.

2. Cne,uyeT OTACIIBbHO BBIABIATH HAJIUYINEC KAXKAOT0 U3 3TUX ABYX KOHCTUTYTHUBHBIX
3JICMEHTOB. DTO Tpe6yeT OICHKHU CBUIACTCIBCTB IJId KaXA0I'0 3JICMCHTA.

Yactb TpEeThs
BceoOmas npakTuka

BriBoa 4
Tpe6oBaHue HATUUMS TPAKTUKH

1. TpebGoBanue Hamuuus BceoOlIeH NPAKTUKH, KaK KOHCTHUTYTHBHBIH JJIEMEHT
MEXAYHApPOAHOTO OOBIYHOTO IIpaBa, IPEXKIE BCErO0 OTHOCUTCS K IpPaKTUKE
rocyapcTB, KOTOpasi cHnocoOCTByeT (OPMHPOBAHUIO WU BBIPAKEHHIO HOPM
MEXyHApOJHOT0 0OBIYHOTO TIpaBa.

2. B HeKoTOpBIX ciy4asgx MpakTHKa MEXAYHApOIHBIX OpraHu3aluil TakKxke
crnoco0cTByeT (POPMHUPOBAHHIO MIIH BHIPAKEHHIO HOPM MEXKIyHApOJAHOTO OOBIYHOTO
npasa.

3. TloBemenue Apyrux akTOPOB HE SBISETCS NPAKTUKOW, CIOCOOCTBYIOIIEH
(OPMHPOBAHHUIO WM BBIPKEHUIO HOPM MEXAYHAapOJIHOTO OOBIYHOTO IIpaBa, HO
MOXET OBITh PEJIEBAHTHO IPHU OI[EHKE MPAKTHUKH, YIIOMIHYTON B MyHKTax 1 u 2.

BriBOI 5
IToBeneHue rocynapcTpa Kak NpakTHUKA rocyiapcraa

[IpakTuka rocyagapcTBa COCTOMT M3 TMOBEACHHUS JTOTO TOCYIapcTBa IIpH
OCYIIECTBIICHHH €r0 HWCIOJHHUTEIbHON, 3aKOHOAATENbHOW, CyqeOHOW HIIM JIPYTHUX
GyHKIHA.

BriBoa 6
@DopMbI MPAKTHKH

1. TIlpakTuka MOXXeT MPUHUMATh caMble pa3audHbie popmbl. OHA BKIIOYAET B ce0s
KaK MarepualibHble, TaK ¥ BepOanbHble akThl. [Ipu onpeneneHHbIX 00CTOsSTENBCTBAX
OHa MOXKET BKJIIOYaTh B ce0s Ge3neiicTaue.

2.  ®opmbl MPaKTUKU TOCYJAapCTB BKIIOYAIOT B ce0sl, HE OrPaHUYMBAsICh TOJBKO
3TUM: JUIUIOMATUYECKUE aKThl U AUINIOMATUYECKYIO NEPENUCKY; IOBEICHUE B CBI3U
C  PpE30JIOUMUSIMM, MPUHATBIMH  MEXAYHApONHOM  OpraHu3alMed Wiud Ha
MEXKIPaBUTEIbCTBEHHOW KOH(EPEeHIIMH; TMOBEJACHUE B CBS3M C JOTOBOPaMH;
NOBEJCHUE MCIIOJHUTEIBbHONW  BJIACTH, BKIKOYasg IIPAaKTUYECKOE IIOBEACHUE
«Ha 3eMJIe»; 3aKOHONATEJIbHbIE M  aJIMUHUCTPATUBHBIC aKThl; M  PELICHUS
HallMOHAJbHBIX CYIOB.

3.  3apanee yCTaHOBJICHHOW HEpapXUU Pa3IMUHBIX ()OPM MPAKTUKH HE CYIIECTBYET.
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BeiBOa 7
OuneHka NPaKTUKHU rocyiapcTea

1. Crenyer yduuThIBaTh BCIO JOCTYIIHYIO TPAKTHKYy KOHKPETHOTO TOCYIapCTBa,
KOTOPYIO CJIETyeT OLICHUBATh B COBOKYITHOCTH.

2. B Tex ClydasX, KOoraa mpakTHKa KOHKPETHOI'O rocyaapcTtBa pasjilMvHa, TaKkoM
OPAKTUKE MOKET B 3aBUCUMOCTH OT 00CTOATEIBCTB npuaaBaTbCAa MCEHBIIINH BEC.

BeiBoa 8
IIpakTuka 10/1KHA OBITH BceoOUIei

1. COOTBGTCTByIOH_[aSI HOpaKTUKa JOJI’KHA OBITH BCQO6H.[CI71 B TOM CMBICJIC, YTO OHa
JOJIDKHa OBITH A0CTATOYHO HIMPOKO pacCHpoCTpaHCHa U PCIIPC3CHTATHBHA, a4 TAKXKCE
IIocJIC10BaTcCibHa.

2. Ilpm ycnoBuu, 4TO MpaKTHUKa SIBIAETCS BCeoOIIeH, KaKOH-THOO KOHKPETHOMH
MIPOJOJDKUTEILHOCTH HE TpedyeTcsl.

YacTb yeTrBepras
IIpu3Hanue B KayecTBe NPABOBOM HOPMBI (Opinio juris)

BeiBog 9
TpeGoBaHue NPU3HAHMSA B KayecTBe NMPaBoBoii HOpMBI (opinio juris)

1. TpeOoBanue mpuU3HAHHSA BCEOOINECH NMPAKTHKH B KAa4eCTBE MPABOBOH HOPMBI
(opinio juris), KaKk KOHCTUTYTHBHBIM 3JIE€MEHT MEXKIYHapOIHOTO OOBIYHOTO IIpaBa,
03Ha4aeT, YTO TaKas MPaKTHKa JOKHA OBITh MIPUHATA C OCO3HAHHUEM FOPHINYECKOTO
IpaBa Wi I0PUIUIECKOT0 00s3aTeNbCTBa.

2. BceoOmyo mnpakTuKy, NMpU3HABAaEMyIO0 B KauecTBE NMPaBOBOHW HOPMBI (0Opinio
juris), cleyeT OTInYaTh OT MPOCTOTO OOBIKHOBEHHS WIIH IPOCTOM MPUBBIUKH.

BriBoa 10
@DopMbl CBHETEJHCTBA MPU3HAHUSA B KauecTBe NPAaBOBOIl HOPMBI (opinio juris)

1. CsuzerenbcTBa NMpU3HAHUS B KaueCTBE NMPaBOBOI HOPMBI (Opinio juris) MOryT
MIPUHUMATh CaMble Pa3IuYHbIC POPMBI.

2. dopmbl CBUIECTEILCTBA NIPU3HAHUS B Ka4ueCTBE MPaBOBOI HOPMBI (opinio juris)
BKJIIOYAIOT B ce0s, HEe OTrpaHWYUBAasCh TOJHKO OTUM: NyOJHMYHBIE 3asBICHUS,
CIeNaHHbIe OT UMEHH TOCYNapCTB; oHIManbHbIe MyOIMKAIUHU; PaBUTEIbCTBEHHBIE
IOPUANYECKUE 3aKITIOUCHUS; TUIUIOMAaTHYeCcKas MepenucKa; perieHns Hallio HaJIbHBIX
CyIOB; IOTOBOpHBIC TOJIOKCHHUS; a TaKXXe IOBEJACHHE B CBA3U C PE30JIIONUSIMHU,
NPUHATBIMHA  MEXIYHApPOJHOM OpraHu3aluedl WiId Ha MEXIPaBUTEIbCTBEHHON
KOH(EepeHIINH.

3. OrcyTcTBHE peakiMd B TEYEHHWE KaKOTO-TO BPEMEHH Ha MPAKTHKYy MOXET
CIIY)KUTh CBUJIETEJIbCTBOM IpPU3HAHUs B KayeCTBE MPABOBOM HOpPMBI (Opinio juris),
IPU YCJIOBHH YTO TOCYJapPCTBA UMEIN BO3MOXXHOCThH PEarupoBarh, a 00CTOSITEILCTBA
TpeboBaIl peaKIuu.
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YacTs narasa
3HavYeHHne onpee;IeHHbIX MATEPUAJIOB /1JI BbISIBJIEHUS
MEKIYHAPOAHOI0 OOBIYHOT0 MPaBa

BriBoa 11
Jlorosopsl

1. Hopwma, 3akpemiieHHas B JOTOBOPE, MOXKET OTPaKaTh HOPMY MEXIAYHapOIHOTO
00BIYHOTO TIPaBa, €CIIM YCTAHOBIIEHO, YTO JOTOBOpPHAsA HOpPMa:

a) KxomupUOHpOBaNAa  HOPMY  MEXIYHapOAHOTO  OOBIYHOTO  TIpaBa,
CYLIECTBOBABIIYIO BO BpeMs 3aKJIIOUEHUs JOI0BOPA;

b) mpuBema K KpHCTAJIU3AIlMA HOPMBI MEXIyHAapOIHOTO OOBIYHOTO IIpaBa,
KOTOpas Hadajla BO3HUKATh 10 3aKJIIOYEHHS JOTOBOPA; HIIN

C) TOJIOXWIAa HadajJo BceoOmed mpaKkTHKe, NpPU3HAHHOH B KauyecTBe
MpaBoBOil HOPMHEI (Opinio juris), TeM caMBIM TIOPOXJAs HOBYIO HOPMY
MEXIYHapOIHOTO OOBIYHOTO IIPABa.

2. Tor ¢akT, 9T0 HOpMa 3aKpEIUIEHA B PsiFi€ JOTOBOPOB, MOXKET YKa3bIBaTh, XOTSI U
HE 00s3aTeNIbHO yKa3blBaeT, Ha TO, YTO AOTOBOpPHAs HOPMa OTPaKaeT HOPMY
MEKIyHApOJAHOTO OOBIYHOTO TIpaBa.

BriBog 12
Pe3ononun MexkayHaApOJHBIX OPraHU3alUi M MeKNPaBUTEJbCTBEHHBIX
KOH(epeHU M

1.  Pesomronus, NpUHATass  MEXIYHAapONHOM  opraHusanuMeil  uiad  Ha
MEKIIPaBUTEIbCTBEHHOW KOH(EpPEHIIMH, HE MOXET cama Io cebe co31aTh HOpMY
MEKIyHApOJAHOT0 OOBIYHOTO TIpaBa.

2. Pesomronus, NpUHATas  MEXAYHAapoOAHOW  OpraHu3zauMed  WiId  Ha
MEKIPAaBUTEIbCTBEHHOW KOH(EPEHIINN, MOXXET CIYKHUTb CBHUACTEIBCTBOM JUIS
YCTaHOBIICHHUS CYLICCTBOBAHMS U COACPKaHHUS HOPMBI MEKIYyHApOJTHOTO OOBIYHOTO
IpaBa UM CIOCOOCTBOBATH €€ PAa3BUTHIO.

3. TlomoxeHWe pe30NIONNH, NMPUHITONH MEXIyHAPONHOW OpraHU3alueld WIH Ha
MEKIPaBUTEIbCTBEHHOW KOH(PEPEHIINH, MOXXET OTpa)kaTh HOPMY MEXITYHAapOJHOTO
O0OBIYHOTO ITpaBa, €CIIM yCTAHOBICHO, YTO 3TO MTOJIOKEHHE COOTBETCTBYET BCEOOIIEH
MIpaKTUKe, IPUHATON B Ka4eCTBE MPaBOBOIl HOPMEI (0pinio juris).

BriBog 13
Peurenusi cyioB 1 TpuOyHa10B

1. Pemenns  MeXIyHapoOAHBIX CyAOB H  TpHOyHaJIOB, B  YaCTHOCTH
Mexnynaponnoro Cyzma, Kacaiomuecss CyIIECTBOBAHHS U COJAEPKAHHUS HOPM
MEXIyHapOAHOTO OOBIYHOTO TIpaBa, SBISAIOTCS BCIIOMOTATEIbHBIM CPEICTBOM
YCTaHOBIICHUS TAKUX HOPM.

2. B cooTBeTcTByOIMX CiIy4dasx MOTYT MPUHHUMAaTbCi BO BHHMAaHHE PEIICHUS
HallUOHAJBHBIX CYIOB, KAacCalIIHECs CYyIIECTBOBAHHWA M COAEPXAHUSI HOPM
MEKIyHApOAHOTO OOBIYHOTO TpPaBa, B KAa4eCTBE BCIIOMOTATEIHHOTO CPEACTBA IS
OomnpeneNeHns TaKuX HOPM.
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BriBoag 14
JoKTpuHBI

JlokTpuHBl Hamboiee KBaIW(DHUIMPOBAHHBIX CHEIUATUCTOB IO ITyOIHYHOMY
IpaBy pas3HBIX HAUW MOTYT CIYXHTb BCIIOMOTAaTEIbHBIM CPEICTBOM  JUIS
OTIpENIeICHUS HOPM MEXTyHapOIHOTO OOBIYHOTO IpaBa.

Yacres mecras
HacroiiuuBo BO3paxamwiuee rocyiapcrso

BriBog 15
HacToiiuuBo Bo3pakarolee rocyaiapcTBo

1.  Ecau rocynapcTBO BO3pa)kajio MPOTUB HOPMBI MEXKIYHAPOJTHOTO OOBIYHOTO
MpaBa B TO BpeMs, KOTJa 3Ta HOpMa HaxoAuiachk B mpoiiecce (GOPMUPOBAHUS, TaKas
HOpMa HE MOXXET OBITh MPOTHBOIIOCTABICHA TaHHOMY TOCYIapCTBY, IOKa OHO
MIPOJOJIKAET BO3PaKaTh.

2.  BospaxeHue NOIDKHO OBITH SICHO BBIPaXXEHO, JOBEIEHO JO0 CBEIEHHUS JIPYTUX
rOCyapCTB U NMPOJOJKAThCSI HACTOWUUBO.

3. JlaHHBIM BBIBOJ HE 3arTparuBacT Kakoro-iu0o BOIPOCa, KacCaroIerocs
HMIICPATUBHBIX HOPM OOIIIET0 MEXIYHAapOIHOTO IpaBa (jus cogens).

Yacrtb ceapbmasn
IMapTukyJsipHOe MeKIYHAPOJIHOE 00bIYHOE IPABO

BeiBOa 16
MMapTukyJasipHOe MeKTYHAPOAHOE 00BIYHOE MPABO

1. Hopma mnapTUKyJISIpHOTO MEXAYHApOIHOrO OOBIYHOrO TIpaBa, Oyab TO
pETHOHAIBHOTO, MECTHOINO WM HWHOLO, SBISIETCS HOPMOH MEXIYyHapOJHOIO
OOBIYHOTO TpaBa, NMPUMEHHMONH TOJBKO B OTHOIIEHHAX MEXJY OIPaHMYECHHBIM
YUCIIOM FOCYAapCTB.

2. Jlns ompenencHus CyIIECTBOBAHWUS M COJCPKAaHWS TOW WIM WHOH HOPMBI
MapTUKYJISIPHOTO MEXIYHApOJAHOIO OOBIYHOTO TIpaBa HEOOXOIMMO BBISBUTH,
CYHIECTBYET JIM BCeOOIIasl MpaKTHKa MEX]y COOTBETCTBYIOUIUMH TOCyAapCTBaMH,
KOTOpas NMpH3HaHA UMM B KadyeCTBE IPABOBOM HOPMBI (Opinio juris) B OTHOIICHUSX
MEXIY HUMH.
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