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The Government has not replied to the communication
The State is a party to the International Covenanbn Civil and Political Rights.

1. The Working Group on Arbitrary Detention was estti®#d in resolution 1991/42 of
the former Commission on Human Rights, which exéehdnd clarified the Working
Group’s mandate in its resolution 1997/50. The Huniights Council assumed that
mandate in its decision 2006/102 and extendedriafthree-year period in its resolution
15/18 of 30 September 2010. In accordance withmi&thods of work (A/HRC/16/47,
annex, and Corr.1), the Working Group transmittezlabove-mentioned communication to
the Government.

2. The Working Group regards deprivation of liberty abitrary in the following
cases:

(@ When it is clearly impossible to invoke any dedhasis justifying the
deprivation of liberty (as when a person is kepti@ention after the completion of his or
her sentence or despite an amnesty law applicaliteetdetainee) (category |);

(b)  When the deprivation of liberty results frometlkexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the International Covenant onl@ind Political Rights (category Il);

(c)  When the total or partial non-observance ofittiernational norms relating
to the right to a fair trial, established in theildmsal Declaration of Human Rights and in
the relevant international instruments acceptedhbyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category Ill);
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(d)  When asylum seekers, immigrants or refugeessabgected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category IV);

(e)  When the deprivation of liberty constitutesi@ation of international law for
reasons of discrimination based on birth; natiormdhnic or social origin; language;
religion; economic condition; political or other injwn; gender; sexual orientation; or
disability or other status, and which aims towasdsan result in ignoring the equality of
human rights (category V).

Submissions

Communication from the source

3. Mr. Azharul Islam (hereinafter Mr. Islam), a Bandgshi, is the acting Secretary-
General of Bangladesh Jamaat-e-Islami and DiredtBangladesh Publications Ltd.

4, Mr. Islam was arrested on 19 September 2011 byDiteka Metropolitan Police
without a warrant or other decision by a publichauity in relation to five cases in the
regular courts of Bangladesh: Paltan P.S. Nos12820, 34 and 35. On 20 March 2012,
six months following his arrest, he obtained baidll five cases.

5. The source informs that Mr. Islam was immediategrrested upon release, at the
gate of the prison on 20 March 2012, by the pal@eout a warrant or other decision by a
public authority. He appeared before the Chief Wjgttitan Magistrate of Dhaka on 21

March in relation to six new cases against hirtheregular courts of Bangladesh: Paltan
P.S. No. 5(6)11, Paltan P.S. No. 46(6)10, Palt& Ro. 8(7)10, Ramna P.S. No. 17(9)10,
Motijheel P.S. No. 32(11)10 and Motijheel P.S. 88(11)10.

6. According to the source, Mr. Islam was informedt tligon his release on bail from
these further charges, he would be immediatelyrestad in the same manner as on 20
March 2012. A Writ Petition (No. 1638 of 2012) waslged on his behalf challenging the
actions of the governmental authorities in reaimgsthim/threatening to rearrest him
without due process from the prison gate. The Highurt Division issued a rule on 13
June. The Writ Petition is reportedly now pendiegitng.

7. According to the source, Mr. Islam was releasedrnaga 16 August 2012. Due to
the rule pending in Writ Petition No. 1638 of 20%Be authorities were compelled to
release Mr. Islam without rearresting him. He walofved from the jail gate to his
residence by approximately 20 police officers, wiamained at his residence, installed
closed-circuit television (CCTV) and restricted rgnand exit of people to the property
(including that of Mr. Islam). In fact, Mr. Islamas not allowed to perform his Friday or
taraweeh prayers at the mosque; he was not alldwedsit relatives nor to have his
relatives visit him; he was not allowed to carry alCT and MRI scan as recommended by
the doctor in prison following a stroke in May 20t& was effectively under house arrest
since his release from prison on 16 August.

8. The source states that on 22 August 2012, Mr. Islas arrested a third time at his
residence and taken to the Detective Branch offic¢he police station on Minto Road
where he was kept until produced before the Inteynal Crimes Tribunal, Bangladesh
(hereinafter the Tribunal) on 23 August. The Trimeard Mr. Islam’s application for bail
on that day. Arguing against it, the prosecutiolnsitted that Mr. Islam had interfered with
the investigation and had contacted terrorist gganBangladesh and abroad.

9. According to the source, his defence counsel subdihat there was no evidence
or substantial risk that he would tamper with enitks interfere with witnesses or abscond.
He lawfully appeared and obtained bail in all 1$esaagainst him. It was also submitted
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that the allegations made against him under sec3@) of the International Crimes
(Tribunal) Act 1973 (hereinafter the Act or ICTAEre false and that his medical condition
was such that he must be allowed proper medical ¢t& was 60 years old, suffered from
high blood pressure, was diabetic (for the pasteis), had a stroke in May 2012, and was
in need of a CT and MRI scan (as recommended bprisen doctor). It was submitted by
his defence counsel that those symptoms had all hggravated by the denial of medical
attention or relief whilst in jail and that he wiasdanger of being similarly neglected if not
bailed for a third time.

10. His defence counsel submitted that there was evalémat Mr. Islam was tortured
whilst in prison and police custody and that hdesefl from pain to his spine and legs and
found it difficult to retain his balance. It wagtiuer submitted that he had offered condition
of bail to minimize the risk of absconding, integface with investigation or committing
further crimes.

11. The source reports that Mr. Islam’s application hail was refused on 26 August
2012. In denying bail, the Tribunal Chairman statieat the Tribunal had failed to find
sufficient reason why he should be released on Bhaé source submits that this effectively
reversed the burden of proof which falls on thesBeooitor. Indeed, it is for the Prosecutor
to establish relevant and sufficient grounds fahtwlding bail.

12. The source also submits that following the exhaustf procedural options for
custody in the regular courts, the authorities Mxd Islam arrested for alleged crimes
under the jurisdiction of the Tribunal. Thus, thev@rnment has succeeded in keeping Mr.
Islam in prison despite the previous decisionshayHigh Court Division to grant bail in all
11 cases.

13. In addition, the source points to the fact that Mfam is Director of Bangladesh
Publications Ltd., which owns and operates Baly Sangram and Daily Rising Sun
newspapers. According to the source, it was comynknbwn prior to his arrest that his
newspapers had been warned by the Tribunal forrtiegoand criticizing the proceedings.
The source thus submits that the detention of Mlanh is an attempt to prevent any
opposition voice in Bangladesh.

14. Mr. Ghulam Azam (hereinafter Mr. Azam), born on 7ovdmber 1922, a
Bangladeshi, is a professor and former amir of Baegladesh Jamaat-e-Islami political

party.

15. The source provides the information that on 9 Jgn@®12 the Tribunal took
cognizance of the offences under sections 3(2), &tdl 4(2) of the Act against Mr. Azam,
stating that the Prosecution had established aapfawie case as required under rule 29(1).
He was subsequently arrested on 11 January on esharfgcommitting crimes against
humanity and peace, genocide and war crimes dihiadl971 Bangladesh independence
war, following the issue of a warrant for his atrieg the Tribunal.

16. The same day, the Tribunal refused his applicdtomail and he was ordered to be
detained at Dhaka Central Jail. However, afterehmeurs he was sent to Bangabandhu
Sheikh Mujib Medical University (BSMMU) hospital f@a medical check-up due to his age
(89 years). He remains in detention at Dhaka Ced#ihand intermittently at the BSMMU
hospital.

17. On 15 February 2012, the Chief Prosecutor of thbuhal made an application to
the Tribunal for presenting a formal charge agaMst Azam as per section 9(1) of the
ICTA and rule 18 of the Rules of Procedure framedeur section 22 of the said Act.

18. On 23 February 2012, the Tribunal rejected anoliz@rapplication, having found
insufficient reasons to release the accused onlbaibs argued by the Prosecution that the
Tribunal had found a prima facie case against twised, that treatment for his health
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condition was being properly seen to in his ceB&MMU and that his physical condition
was not as poor as his defence counsel claimed.

19. According to the source, Mr. Azam'’s defence couhsel presented strong legal and
medical reasons in favour of bail and offered ctiods, including that there were no
reasonable grounds for believing that he had corachibffences as alleged as the
Prosecution had failed to show a prima facie cgsénat him, that there was no substantial
risk that he would tamper with evidence as the stigation was closed and he had been
formally charged, that he must receive proper nadiare and daily assistance, which
could not possibly be given in the prison cell iIBMMU, and that there was no substantial
risk of Mr. Azam absconding. The defence counseth&r submitted that a number of
conditions for bail were offered and pointed to ffresumption in favour of bail under
national and international law to prevent indiviblufrom being arbitrarily deprived of
liberty and to ensure that the period of detentalowing arrest was not unreasonable.

20. In denying bail, the Tribunal Chairman reportedbted that the Tribunal had failed
to find any reason why he should be released dnthareby reversing the burden that the
Prosecutor was required to establish relevant affitient grounds for withholding bail. In
particular, the Tribunal found that Mr. Azam wag sick enough to be released on bail.

21. With regard to the medical condition of Mr. Azarhetsource declares that he is 89
years old and consequently suffers from a numbeagefrelated medical complications and
ailments including hypertension, diabetes mellitosteoarthritis in both knee joints,
cervical and lumbar spondylitis with radiculopathgn enlarged prostate, electrolyte
imbalance, loss of vision in the right eye, back@and pain in his neck and knees.

22. The source also states that Mr. Azam was examinea Inedical board on 5
November 2011 when he was advised absolute bedaresttinuation of his physiotherapy
treatment and restrictions on physical activitye wg a lumbar corset and walking with
elbow sticks. On 13 February 2012, following hiseat, he was examined by another
medical board; an X-ray revealed several compbeatiwith his bones as a result of his old
age and an ultrasonogram showed that he had numstanes in his gall bladder.

23. Furthermore, the source declares that his healtblgms call for special dietary

requirements which must be strictly followed attaties. It was submitted that the standard
of food is unsuitable at the prison hospital. Higelg application to the prison authority,

requesting to be able to prepare home-cooked faodrding to his dietary needs, was
refused. The accused has been losing weight, is abd¢ to attend the required

physiotherapy sessions and, with the absence ofaasistance, injured himself on 25
January 2012 when he slipped on the floor of thierbam and fell on his knees.

24. On 7 June 2012, the Tribunal rejected Mr. Azam'stiomofor a review of the
charges. It further rejected a petition for theusat of the Tribunal Chairman and, in the
alternative, for the trial to be referred to the@wa Tribunal, due to the Chairman’s prior
involvement in the People’s Court that held a mty@d convicting Mr. Azam and as part
of a lawyer’s forum that called for the executidntloe verdict of the People’s Court, i.e.
the death penalty.

25. The source reports that the trial against Mr. Azhas recently started and is
currently in the phase of the prosecution case.fifseprosecution witness gave evidence
against Mr. Azam and was cross-examined for foysda, 3, 4 and 5 July 2012). On 5
July the Tribunal issued an order directing theedeé& counsel to complete cross-
examination of prosecution witness No. 1 within eesesion of another day under rule 46A
of the Tribunal's Rules of Procedure 2010. Howewde cross-examination remains
incomplete and the Tribunal has given the prosenutvitness liberty to return at his
convenience for the completion of cross-examinatiBnior to the departure of the
prosecution witness, the Chairman reportedly sunaddhe lead defence counsel, Chief
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Prosecutor and first prosecution witness into Hiai@bers. Although the meeting was inter
partes, the inappropriateness of the meeting wawodstrated by permitting the
prosecution witness to query the defence counseb ashy the cross-examination was
taking so long. The prosecution witness has natmed to the Tribunal since that time.

26. The source further reports that the cross-exanginaif prosecution witness No. 2
began on 29 July 2012 and ended on 31 July. Proggetave been adjourned until 10
September for the deposition of prosecution witriéss3 and one of the witnesses on the
seizure list, following which the Prosecution wilbt be calling any other witnesses and
will call the Investigation Officer. According thhé source, there is serious concern that the
Tribunal will take judicial notice of the bulk ofi¢ evidence, including the hearsay, filed by
the Prosecution so as to bypass the difficulty iovimg the nexus between Mr. Azam’s
speeches and actual crimes committed on the ground.

27.  Mr. Mir Quasem Ali (hereinafter Mr. Ali), born on13December 1952, a
Bangladeshi, is leader of the Bangladesh politi@aty, Jamaat-e-Islami, head of Diganta
Media Corporation, director of an Islamic bank, nbemof the Ibn Sina Trust, and director
of the non-governmental organization, the Muslimriéddeague.

28. According to the source, Mr. Ali was originally ested on 17 June 2012 in one of
his company offices in Motijheel, Dhaka, by the @&mive Branch of the Dhaka

Metropolitan Police, and he was reportedly takenDiwaka Central Jail under heavy
security. The source states that he was arrestettheoasis of a warrant issued by the
Tribunal on allegations of having committed crimggainst humanity during the 1971
Bangladesh independence war.

29. On 17 June 2012, the Chief Prosecutor of the Tabumade an application to the
Tribunal for the arrest of Mr. Ali under rule 9(af the Rules and Procedure of the Tribunal
for crimes committed under section 3(2) of the ICTAthe order of arrest, the Tribunal
referred to rule 34(1) of its Rules of Procedura tillows the law enforcement authorities
to produce an accused before the Tribunal withitn@drs of arrest. However, the Tribunal
reportedly did not issue an order for custody ub@ilJune. According to the source, this
indicates that once Mr. Ali was produced before Thbunal he fell within its jurisdiction
and considering that no valid detention order vgased until 19 June, his detention during
that period was unlawful.

30. Mr. Ali was reportedly brought promptly before tfebunal, but the Chairman of

the Tribunal refused to consider the question dff &r@d consequently he was taken into
custody without any lawful order for custody, jtise warrant issued by the Tribunal. The
guestion of bail was not considered until 19 JuB&2? two days after his arrest. Mr. Ali

applied for bail on the grounds that he was benhgtrarily detained. He submitted further
voluntary conditions in order to negate the riskatfsconding or interfering with the

investigation or prosecution witnesses or the regeace of any crimes.

31. In denying bail, the Tribunal Chairman allegedlgtet that the Tribunal had failed
to find any reasons why Mr. Ali should be releasedbail; thereby reversing the burden
requiring the Prosecutor to establish relevantssfticient grounds for withholding bail. In
particular, the Tribunal held that Mr. Ali was neitk enough to be released on bail. In
rendering the decision, the Tribunal Chairman avkedged that the legal framework did
not permit bail in such cases, but the Rules ot&dare had been amended to allow bail
and the Tribunal had done so in one case.

32. Following the refusal to grant bail, the Prosectti@d a request for Mr. Ali to be
remanded in the custody of the Investigation Autkidior the purpose of interrogation
under section 11(5) of the ICTA. According to trruice, the defence filed a request for
counsel to be present during the interrogatiors thas denied. The defence then filed a
request to have privileged communication priorhe interrogation; this was also denied.
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The Tribunal subsequently issued an order grarttiegProsecutor’s request and ordering
the Prosecutor to report on the progress of thesitigation by 12 August 2012.

33. On 12 August 2012, the defence submitted two agfidins. The Tribunal refused to
hear either application that day, though they wepmrtedly both urgent. One application
related to the transportation of Mr. Ali by suitablehicle or ambulance and the other to
direct the jail authority to take him to BIRDEM Hatal to seek medical treatment.

34. According to the source, the Prosecutor submitbedprogress report the same day
and requested further time to complete the invastg. The defence was not allowed to
receive or see a copy of the report, though itheeh allowed to do so in other cases before
the Tribunal. The Tribunal directed the Prosecutiorcomplete the investigation by 27
September 2012.

35. The source also points to the fact that Mr. Aliguam opposition media agency that
comprises a newspaper and television station. & e@nmonly known prior to his arrest

that his television station had commissioned tloglpction of a documentary that would be
critical of the Tribunal and its procedures. Gitbat one of the grounds of his arrest was
that he was allegedly campaigning internationagjgiast the Tribunal, the source submits
that his detention is an attempt to prevent anysition voice in Bangladesh.

36.  Mr. Aliis currently being held in Dhaka Centrailkand has according to the source
not yet been charged with any crimes under se@&iofithe ICTA.

37. The source argues that in all the above-mentiorsests; there has been total or
partial non-observance of the international norgelating to the right to a fair trial before

an independent and impartial tribunal which areuth gravity as to give the deprivation of
liberty an arbitrary character. Of particular camcén this regard is the complete lack of
privileged access to counsel.

38. The source first points to alleged structural deficies in the ICTA. According to

the source, section 3(1) of the ICTA allows for stalntive criminal law to be applicable
retroactively, which would run contrary to Banglabds own constitution under section
35(1) as well as article 11, paragraph 2, of thévéhsal Declaration of Human Rights
(UDHR). The source alleges that the ICTA is cullgebeing sheltered from judicial review
following amendment of the Constitution of Banglsld¢o include article 47(3). It reads as
follows:

No law nor any provision thereof providing for datien, prosecution or punishment of any
person, who is a member of any armed force or defer auxiliary forces or who is

prisoner of war, for genocide, crimes against hutgaor war crimes and other crimes
under international law shall be deemed void oawfill, or ever to have become void or
unlawful, on the ground that such law or provisarany such law is inconsistent with, or
repugnant to any of the provisions of this Constitu

39. The source also indicates that the amended adicke (1) of the Constitution
removes guaranteed constitutional rights to thdserged under the ICTA, which is
allegedly contrary to article 7 of the UDHR anddet 14, paragraph 1, of the International
Covenant on Civil and Political Rights (ICCPR).

40. The source further argues that the number and wefghe legislative issues within
the ICTA which are contrary to international failat standards, amount to the continued
arbitrary detention of all the accused. Accordiaghe source, the Tribunal has, inter alia,
refused to order the disclosure of investigativeores to the defence despite the judges
having perused them prior to issuing key orders, lsas also prevented the defence from
cross-examining prosecution witnesses on previet@nisistent statements.
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41. The source further points to a complete absenegoélity of arms and reports that
international conventions and treaties have bekltno not apply, that investigations are
conducted in a shroud of secrecy and the defengeeignted access to investigative files,
and that interrogations are conducted in the algseficounsel.

42.  All the individuals subject to this communicatioavie reportedly applied for bail on
the grounds that they were being arbitrarily detdirwithout charge during pretrial
proceedings. They submitted voluntary conditionsrider to negate the risk of absconding
or interfering with the investigation or prosecutioitnesses or the reoccurrence of any
crimes. These included surrendering their passpocompetent authorities, residing at a
given address and reporting to local authorities] abstaining from travel without prior
permission. They also offered a surety for an af@®mount as a condition for bail. In
relation to all of the accused, the Tribunal hgseetedly refused bail applications on the
basis that their ill-health was not sufficientlyises to justify being released on bail and
also on the grounds that bail was a privilege thay were not entitled to in such a case.
The source considers that their clients’ detentidrunreasonable and unnecessary in
contravention of article 9, paragraphs 1 and 3heflICCPR.

43. In the light of the foregoing, the source subntiigttthe continued pretrial detention
of Messrs. Islam, Azam and Ali is arbitrary assitin violation of minimal guarantees as
enshrined in the right to a fair trial and accesgistice.

Response from the Government

44. The Working Group regrets that the Government has nesponded to the
allegations transmitted by the Group.

45. Despite the absence of any information from the géboment, the Working Group
considers it is in a position to render its opin@mthe detentions of Messrs. Islam, Azam
and Ali in conformity with paragraph 16 of its metts of work.

Discussion
46. The Government opted not to rebut the allegatiobsstted by the source.

47. In regard to the allegations related to the apptica for bail, the Working Group
recalls that, pursuant to article 9, paragraphf $h@ ICCPR, it shall not be the general rule
that persons awaiting trial shall be detained istedy, but release may be subject to
guarantees to appear for trial, at any other stddiee judicial proceedings. As emphasized
by the Human Rights Committee, pretrial detentibowd be an exceptidnather than the
rule.

48. Inthe cases under consideration the main reasaseftial of bail was the gravity of

the offences with which the individuals have bebarged (crimes against humanity, war
crimes, genocide). In this regard, it may be notedcomparison, that the Internal Rules of
the United Nations-backed Extraordinary Chamberthen Courts of Cambodia (ECCC),
the subject-matter jurisdiction of which are gedeciand crimes against humanity, do
provide for possibility of provisional release, luding bail:?

49. It is true that the Working Group in its delibecatiNo. 6 found that a judge may
legitimately allow the exception (detention) to yai over the rule (release) “in the case of

Human Rights Committee general comment No. 8 (1882he right to liberty and security of
persons, para. 3.
2 See rules 64, 65 and 82, paragraph 2, of the EC@éhi Rules.
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international crimes or, in national legal systewisextremely grave crimes’However,
the Working Group also concurs with the EuropeanrCof Human Rights position that
the seriousness of the offence “can be regardeelegnt and sufficient only provided that
it is based on facts capable of showing that tleeised’s release would actually prejudice
public order. In additiondetention will continue to be legitimate only if public order
remains actually threatened”.

50. In any case, when a bail application is considénethe court, the prosecution shall
have the burden of proving that the accused woatdappear before the court if released,
and that he poses a danger to victims, witnessether persons.

51. Indeed, in the international criminal tribunals th&den was shifted to the accused
to show exceptional circumstances to qualify fasvsional release. This deviation from
the requirements of international human rightsrimsents has been justified mainly by
lack of any power, such as a police force, in thieubals to execute their own arrest
warrants and absence of any control over the areshich the accused would reside if
released. However, these circumstances, inherent to therriatinal institutions, are
irrelevant to the Bangladesh’s domestic internatiavar crimes tribunal.

52. Inthe case under consideration, the Tribunal &ffely reversed the burden of proof

from the prosecution to the accused and made thiigirrelease on bail the exception
rather than the rule. It is because of this flawwmegroach that the court denied bail to 89-
year old Ghulam Azam, and 60-year old Mir QuasetinaAll Azharul Islam, on the basis

that they were not sick enough to be released drabd that the court failed to find any

reasons why they should be released on bail.

53. In any event, when a bail application is considdrngdhe court, it is the prosecution
or the relevant investigative authorities that httve burden of proving, in particular, that
the accused would not appear before the courtléased, and that he posed a danger to
victims, witnesses or other persons, etc., regssdhé the gravity of the offende.

54. Thus, Messrs. Islam, Azam and Ali have been degdrofdiberty in violation of the
principle that release must be the rule and pronai detention the exception as provided
for in article 9 of the UDHR and article 9 of th€CPR. The case, therefore, falls into
category lll of the categories applied by the WogkGroup.

55. As to the allegations on violations of the rightamss-examination, the Working
Group notes that the information provided by tharse in this regard is not sufficient.
There is no information on whether or not the &iaf Mr. Islam and Mr. Ali have started
yet. In Mr. Azam’s case, the applicant did crosareie the first prosecution witness for
four days and the next witness for several dayteed, the right to cross-examine a witness
is subject to the duty of Trial Chamber to ensufaimand expeditious trial and its exercise

Report of the Working Group on Arbitrary Detentituegal analysis of allegations against the
International Criminal Tribunal for the Former Yugpsa (Deliberation No. 6) (E/CN.4/2001/14),
para. 23.

European Court of Human Righf&masi v. France, application No. 12850/87, Judgment of 27
August 1992, para. 91 (emphasis added).

See, for instance, International Tribunal for Bzemer YugoslaviaProsecutor v. Delali¢ and others,
Decision on motion for provisional release filedthg accused Zejnil Deldlicase No. IT-96-21-T
(25 September 1996), para. Zopsecutor v. Tolimir and others, Decision concerning motion for
provisional release of Milan Gvero, case No. ITS3#PT (19 July 2005), para. Brosecutor v.
Brdanin and Tali¢, Decision on motion by Momir Tdlifor provisional release, case No. IT-99-36-PT
(28 March 2001), para. 18; and Decision on motipiRhdoslav Bianin for provisional release, case
No. IT-99-36-PT (25 July 2000), para. 18.

5 See, for instance, the ECCC Pre-Trial Chamber dectfi80 April 2010 in théeng Sary case.



A/HRC/WGAD/2012/66

is subject to the control of the ChambeXccordingly, in the absence of the necessary
details of alleged violation of the right, the Winrdx Group is unable to reach a conclusion
on these allegations.

56. Inregard to the allegations that Messrs. Islamamand Ali have been deprived of
the right to communicate with counsel before andnduthe interviews conducted by the
investigators of the Tribunal, the Working Groupuifid that Mr. Ali's counsel was not

allowed to be present at the interview and conkidtclient as he was permitted to be
present only in the adjacent room. The Working @raloes not possess sufficient
information in this regard concerning the allegéalations in the particular cases of Mr.
Islam and Mr. Azam.

57. Concerning the allegations that the accused anddabensel were not given access
to the evidence collected by the investigation, sberce has not provided information
related to specific violations in the individuakes of Messrs. Islam, Azam and Ali.

Disposition

58. In the light of the foregoing, the Working Group Arbitrary Detention renders the
following opinion:

The deprivation of liberty of Messrs. Islam, AzamdaAli is arbitrary and
constitutes a breach of article 9 of the UniveBatlaration of Human Rights and
article 9 of the International Covenant on CivildaRolitical Rights, falling into
category lll of the categories applicable to thesesasubmitted to the Working
Group.

59. Consequent upon the opinion rendered, the Workinguf requests the

Government to take the necessary steps to remedsjttration of Messrs. Islam, Azam and
Ali and bring it into conformity with the standardsd principles set forth in the UDHR
and the ICCPR.

60. The Working Group considers that, given the circamses of the case, the
appropriate remedy would be reconsideration of kéessslam, Azam and Ali's
applications for bail in accordance with the reldvarovisions of international human
rights law.

61. In accordance with article 33(a) of the revised hnds of work of the Working

Group, the Group considers it appropriate to refer allegations of torture or cruel,
inhuman treatment to the Special Rapporteur oruterand other cruel, inhuman or
degrading treatment or punishment, for appropaatan.

[Adopted on 23 November 2012]

In this regard, the Working Group concurs with gpproach of the United Nations international
tribunals. See, for instance, International Triddoathe Former Yugoslavid&rosecutor v. Milan
Martié¢, Decision on defence motion to exclude the testiyraf witness Milan Baldi together with
associated exhibits, from evidence, case No. IT-B5- (9 June 2006), para. 56; dabsecutor v.
Delali¢ and others, Decision on the motion of the joint request & #tcused persons regarding the
presentation of evidence, dated 24 May 1998; casdTN96-21-T (12 June 1998), paras. 32-33.



