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I nfor mation provided by other stakeholders

A. Background and framework

1. Scopeof international abligations

1 The International Commission of Jurists (ICJ) ahlia the Human Rights Council to
recommend Malta to become party to the Optionatdead to the International Covenant on
Economic, Social and Cultural Rights, the OptioRaibtocol to the Convention on the
Elimination of Discrimination Against Women, the f@mal Protocol to the Convention on
the Rights of the Child on a Communications Procegdihe International Convention on the
Protection of the Rights of All Migrant Workers aiembers of Their Families and the
International Convention for the Protection of Rirsons from Enforced Disappearahce.

2. Ingtitutional and human rightsinfrastructure and policy measures

2. The Joint Submission 1 (JS1) stated that Malta tadaccredited national human
rights institution. Existing institutions (e.g.etlDffice of the Ombudsman and the National
Commission for the Promotion of Equality) were netry effective and their mandates
differed significantly. This led to a fragmentedpaoach with varying and inconsistent
levels of protection for different human rightsuss, with some groups of persons having no
specific agency mandated to protect their humantsig The Commissioner for Human
Rights of the Council of Europe (CoE-Commissiorgtgted that strengthening the role of
the National Commission for the Promotion of Egtyaliould be beneficidl.

B. Cooperation with human rights mechanisms

3. ICJ stated that Malta adhered to most treaty beghpnting requirements, although
those were not all timely. Malta failed to subm# third, fourth, fifth and sixth periodic
reports to the Committee against Torture, andeit®sd periodic report to the Committee on
Economic, Social and Cultural Rights. ICJ called the Human Rights Council to
recommend Malta to provide without delay its overdaeriodic reports to the Committee
against Torture and the Committee on Economic,saeid Cultural Rights.

4, ICJ called on the Human Rights Council to recomm&falta to present to the
Council, as soon as possible after the adoptioth@foutcome document for the universal
periodic review of Malta, a national plan of actifor the implementation of accepted
recommendations and voluntary pledges and commtsnand present to the Council, two
years after the adoption of the outcome documemiidaterm progress report on the status of
implementation of recommendations and voluntarggés and commitments.

C. Implementation of international human rights obligations, taking into
account applicableinternational humanitarian law

1. Equality and non-discrimination

5. The European Union Agency for Fundamental Rightd-BRA) stated that Malta
was one of the countries where the readiness wHld¢grs to extend definition of hate crimes
to a wide range of categories was observed. M@ a@pted to make racist and xenophobic
motivation an aggravating circumstarice.
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6. As noted by the CoE, the CoE-Commissioner was aoece at reported
manifestations of racism and xenophobia. He stiitadmigrants were discriminated against
when seeking employment. Racial discriminationdness to services was widely reported,
with continuing reports of buses not stopping tokpilp migrants or not allowing them to
board. Discriminatory refusal of entry to placesafertainment such as bars and clubs was
also reported to be a common occurréhce.

7. The EU-FRA stated that a high level of ‘racially tiwated’ in-person crime was
recorded among Africans in Malta’he CoE-Commissioner referred to reported instaate
racial harassment, especially in the form of detmyaand abusive language, and racist
violence. He urged Malta to intensify its efforts stem the development of racism and
xenophobia. The CoE-Commissioner stated that paicularly important that political
leaders contribute to the public debate on immigratin a manner that clarifies the
importance of human rights and human dignity arad the media ensure that the materials
they publish does not contribute to creating anoafshere of hostility, intolerance and
rejection towards migrants present in Mafta.

8. JS1 referred to reports indicating homophobic adyin schools. It recommended
that Malta broaden and enhance the national afitibg policy to ensure inclusion of a
specific reference to homophobia and transphohibadternatively, introduce specific anti-
homophobic and anti-transphobic bullying policy.1J8lso recommended that diversity
awareness and education in schools is specifiagadlyded in the national curriculum, to be
coupled with specific activities promoting respfmtlesbian, gay, bisexual, transgender and
intersex students.

Right tolife, liberty and security of the person

9. The European Committee for the Prevention of Tertand Inhuman or Degrading
Treatment or Punishment (CoE- CPT) recommendedstafftat the Corradino Correctional
Facility be given the clear message that the phlsittreatment of inmates is entirely
unacceptable and will be the subject to severetigmsd?

10. In 2011, during its visit to detention centres fordocumented migrants, located
within the military compounds of Safi Barracks dngbter Barracks, and several reception
centres for asylum seekers, ICJ found that theatsitn in Safi Barracks amounted to
degrading treatment to those detained in the facilihis resulted from the accumulation of
poor conditions of detention, including sanitaryditions with the lack of leisure facilitié$.
JS1 also referred to the poor conditions of Safr&zks and that the detention centres were
cold during winter months, with no systematic psien of warm clothing. It recommended
that Malta improve material living conditions inrabhistrative detention centrés.

11. Furthermore, the CoE-Commissioner stated that mahtepnditions in the open
centres (where migrants, including refugees, beisefes of subsidiary protection, asylum
seekers and persons whose asylum claims werea@jagtre accommodated) that he visited
were clearly substandard, with the Hal-Far terag@ offering totally inadequate conditions
of accommodation even for short periods of tim8imilarly, ICJ found that in several of the
centres for asylum seekers visited, the conditicsised concern with regards to the
residents’ rights to adequate housing, health arehtadequate standard of living. In one of
them - the Hal-Far Hangar centre, made up of tentlerneath an abandoned hangar-, ICJ
considered that, at the time of the visit, the clative conditions were sufficient to establish
degrading treatment, in particular given the vuhhdity of some of the residents, in
particular children. Aspects of these conditionsengdso found to be in breach of the right to
health, adequate accommodation, and to an adegtatdard of living. While this centre
was empty and not used, the authorities never gylzlismissed its usg.
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12. In this respect, the CoE-Commissioner called oratltlorities to ensure that material
conditions in detention and open centres meet adedtandards of living at all times. The
conditions in open centres must be addressed astarmf urgency. He recommended that
the authorities close the tent village in Hal Fad a&nsure that residents are relocated to
facilities that meet adequate standards of housamg living?’ ICJ made similar
recommendation¥. Furthermore, CoE-CPT called upon the authoritesincrease the
presence, in all the detention centres, of medical nursing staff. As regards Lyster and
Safi Barracks detention centres, it stated that #euld each have the equivalent of at least
one full-time doctor as well as an adequate teamuofes. The health-care team as a whole
should be in a position to deal in a timely anceetize manner with all health problems
affecting the detaineé$Concerning administrative detention of migran®&) recommended
that Malta reduce dependence on detention througtefective plan of alternatives to
detention, with detention being only the last resed’

13. JS1 stated that although instances of violencellktrdatment in detention and open

centres were reduced over the last five yearsgethv@re still occasional incidents where
excessive force was used, at times with tragicltesand mostly during protests or an

attempt to escape from detention, when force wasd &3 assert control over detainees. In
this respect, JS1 highlighted two incidents of dedhat occurred in 2011 and 2G12.

14. The CoE-CPT recommended that the authorities dmafid implement a
comprehensive policy concerning inter-prisoner emgle at the Corradino Correctional
Facility tackling, in particular, the issues of lgadetection of possible cases of inter-prisoner
violence, secure custody and care, classificatioth distribution of prisoners, and staff
training??

15. The EU-FRA stated that despite reported occurreéedomestic violence, court
protection orders were rarely implemented, nor dalice have the power to remove
suspected offenders from their hories.

16. The Global Initiatives to End All Corporal Punishmi@f Children (GIEACPC) stated
that corporal punishment of children was lawfuleXpressed hope that during the universal
periodic review, Malta would be recommended to exp} prohibit corporal punishment of
children in all settings, including in the hofie.

17. The CoE Group of Experts on Action against Traffickin Human Beings (CoE-
GRETA) stated that Malta was a country of destorafior victims of trafficking in human
beings. As CoE-GRETA noted, while the number otimis of trafficking identified were
relatively low, however, the figures might not ral/the scale of the problem as there was no
formalised procedure for identifying victims of ffieking. The CoE-GRETA stated that the
authorities were in the process of defining a wictreferral system with standard
procedure$®

18. The CoE-GRETA was concerned by reports that victifnsafficking were punished
for acts committed when they were under the cordfotheir traffickers and/or deported
without being identified as victims of trafficking.stressed that the lack of identification has
increased the risk for victims of trafficking to peanished for their irregular migration status
or other unlawful acts that they were compelleddomit?®

19. In this respect, the CoE-GRETA underlined the némdapply a victim-centred
approach and to provide for the possibility of maposing penalties on victims of trafficking
for their involvement in unlawful activities to tlextent that they were compelled to d&?so.
The CoE-GRETA urged Malta to improve the identifica of victims of trafficking by
ensuring inter alia multi-agency involvement in tiit detection and identification and
improved identification of victims of traffickingnaong irregular migrants in detention and
asylum seeker¥.
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20. Further, the CoE-GRETA urged Malta to step up fferts to provide assistance to
victims of trafficking and in particular to: i) em® that safe and suitable temporary
accommodation is provided to all victims of trakiieg and that victims of trafficking are
provided with information on the services and dasise available, including the provision of
legal advice or assistance and ii) facilitate tle@ntegration into society of victims of
trafficking who are lawfully resident in the couptand help them avoid re-trafficking by
giving them access to education, vocational trgrind the labour markét.

21. The CoE-GRETA was concerned that there was no miimirtength of the recovery
and reflection period, which should be set at 3@sdaluring which time the victim or
potential victim of trafficking could not be remavdérom Malta’s territory’° It urged Malta

to ensure that all victims of trafficking are systically informed of the possibility to use a
recovery and reflection period and its implicatioasd are effectively granted such a period;
remove the need to co-operate with the authordes pre-condition for being granted a
recovery and reflection period; and establish theimum duration of the recovery and
reflection period at 30 days, during which timdsitnot possible to remove the victim or
potential victim of trafficking from the country’territory3* Furthermore, CoE- GRETA
urged Malta to ensure that victims of traffickingnctake full advantage of the right to be
granted a temporary residence permit and to congi@dating a temporary residence permit
not only to victims of trafficking who co-operatétivthe authorities but also on the basis of
the vulnerable situation of victims of traffickirig.

22. The CoOE-GRETA urged Malta to introduce as an aggiag circumstance the
offence of trafficking of human beings committedasgt a child, for any type of
exploitation®**and to include: a) the action of “abuse of a posif vulnerability” and b)
forced labour or services amongst the forms of atation in the legal definition of
trafficking in human being¥. Furthermore, noting the adoption of the first AatiPlan on
Combating Trafficking in Persons, CoE-GRETA invitethlta to introduce an independent
evaluation of the Action Plan as a tool for assegtiie impact of its activities.

Administration of justice, including impunity and the rule of law

23. As noted by CoE, the report of the CoE-GRETA hightied that most human

trafficking cases prosecuted since 2006 were titiding. The CoE-GRETA stressed the
negative implications of lengthy legal proceedimgsthe redress of victims of trafficking

and urged the authorities to ensure that humafickadfg-related crimes are investigated and
prosecuted promptly. Further, it considered that khowledge and sensitivity of judges,
prosecutors, police investigators and lawyers aiggrhuman trafficking and the rights of

victims of trafficking should be improvet.

24. The CoE-GRETA noted that despite the existencdftdrdnt avenues for victims of
trafficking to claim compensation, no victim of fiiaking was awarded compensatid/rit
urged Malta to provide information to victims ofafficking about their right to
compensation and ways to access it, and to ensareittims have effective access to legal
aid in this respect. Further, it considered tha #uthorities should amend the Criminal
Injuries Compensation Regulations so that all mistiof trafficking have access to State
compensatior®

25. The CoE-CPT recommended that Malta take steps aahethandoning the practice
of placing, even temporarily, persons under 16 prison for adults. It also recommended
that legislation providing for the compulsory ediima of children and juveniles be
respected at the Corradino Correctional Facififfhe CoE-CPT also recommended that the
Commissioner for Children be invited to carry oejular inspections in all establishments
where children/juveniles can be deprived of thdderdty. The results of these inspections
should be reflected in the Commissioner’s Annugde”
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4, Right to privacy, marriage and family life

26. JS1 stated that Malta offered no form of legal geition of same-sex relationships.
This legal vacuum has been also problematic irctimeext of non-Maltese couples within a
form of legally recognised relationship and trawgjlto Malta, where their relationship and
acquired rights and obligations were effectiveljlifiad.**

27. Likewise, ICJ stated that under Maltese law, trens@r individuals were not
permitted to marry their opposite-sex partrféis.called on the Human Rights Council to
recommend that Malta take steps to legally recagaiperson's chosen gender identity in all
aspects, including the right to marry, and to eaghat individuals are not discriminated
against on the basis of gender idertitydS1 recommended that Malta revise current
legislation to ensure that transgender persondrasged by the law as members of their
affrmed gender without the requirement to undesga reassignment surgery, which is
equal to forced and permanent sterilisaftbn.

28. JS1 stated that, with regard to children having esaex parents, the law only
recognised the biological parent as the legal pavéthe child, with consequences on the
exercise of parental authority as well as on pdssdyentual termination of the parental
relationship. One of the persons in a same-segleauoving to Malta with children would
be effectively stripped of all parental rights aobligations. JS1 stated that it was not
possible for same-sex couples to adépt.

5.  Right towork and to just and favourable conditions of work

29. The EU-FRA stated that the uninterrupted periodnafternity leave was extended
from 14 to 16 weeks in 2012 and further extended&aveeks in January 2013. However,
the extension did not come along with an entitleitenfull pay during those additional
weeks?®

6. Right to health

30. ICJ stated that the Criminal Code prohibited thenteation of pregnancy, specifying
that both women who procure miscarriages and megicdessionals and who perform or
assist them might be held criminally responsibliee Terms of the law did not envisage any
exception and as a result even abortion for thetappurposes, such as to save the life of a
pregnant woman, were subject to this prohibifiofCJ called on the Human Rights Council
to recommend that Malta decriminalize abortion andure that women have access to safe
and legal abortions in situations where their difehealth may be at risk or where respect for
the right to freedom from torture or cruel, inhun@ndegrading treatment or punishment so
requires’®

7. Personswith disabilities

31. Federation of Organisations for Persons with Dig#s (FOPD) stated that the state
policy encouraged the inclusion of people with Hikgy into the community rather than
placing them in institutions. At the same time, fvevision of support services to enable
people with disabilities to live independently iheir own homes barely existed. Such
services remained underfunded and were availalsmstgpayment and thus, were not of use
for low income disabled persons. The social serséceived by people with disabilities was
less than the minimum national wafje.

32. FOPD stated that significant barriers existed ilatien to support for people with
disabilities who wanted to live in their own homimst could not afford to buy or rent a
property. While in theory they had the same emtilats to social housing as other members
of the community, in practice the limited supplyawfcessible and adaptable social housing
hindered people with disabilities from living indemently in their own homes. Furthermore,
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additional disability related costs meant thatdbst of living for people with disabilities was
higher than for other members of the community. Fany persons with disabilities, the
lack of practical and financial support for indegent living options was a significant barrier
to social inclusion and independerite.

33. FOPD stated that most disabled children were aittgnchainstream education and
that they were assisted with various forms of suppod aids on request. These were also
been extended to higher education. The Departnfdatiacation provided various supports,
including Learning Support Assistants (LSAs). Hoeevthe system and main teaching
method remained the sartte]JS1 stated that the existing education model igitdd the
exclusion of children with disabilities from theask setting, focusing on differences and the
child’s particular needs, rather than promoting emgrment through inclusion. It referred
to reports indicating that children with disabilityere sent home whenever the LSAs was not
present or when exams were taking place, furthghligihting a non-inclusive approaéh.
FOPD concluded that the main barrier for childrathwntellectual disabilities and specific
learning difficulties was that the mainstream ediocasystem was not designed to include
them as it remained a traditional system and wasmanged in spite of a policy of inclusion
and mainstreamintj.

34. Furthermore, JS1 recommended that Malta implemeolass model approach in
public and private education system whereby thesctoom’s entire educational needs are
taken into account, moving away from dealing withliision matters on an individual basis
to a truly mainstreamed and comprehensive apprdtalso stated that LSAs should receive
on-going professional education, and the requitgalifications to become LSAs should be
raised as these requirements were very low andndidreflect the highly technical and
challenged tasks performét.

35. FOPD concluded that people with disabilities wezgaaisly discriminated against in
all aspects of Maltese life and prevented or neeigia proper basic education which
hindered them from gaining qualifications, gettifjgps, having families and leading
fulfilling lives.®®

36. FOPD highlighted a need to review the inclusioncbfldren with disabilities in
mainstream education and to design an educatioteraythat includes all children and
ensures that they all have the opportunity to I¢lencore. Specialised Instructors are needed
in some fields?

37. JS1 stated that despite legal and institutionaélibpments, physical access to several
buildings, including public buildings and schooklmained problematic for persons with
disabilities. It referred to reports indicatingattchildren with disabilities were not able to
pursue their studies due to classes being locatechigher and inaccessible levéls.
Likewise, FOPD stated that there was a limited ®lifesd transport for students with
mobility issues to and from the education estabiishts®® JS1 stated that access of persons
with disabilities to public transport services slidoe ensureéf,

38. FOPD stated that people who were blind and visuailyaired were obliged to vote
verbally in front of a group of people representipglitical parties and the electoral
commissions. For many years those persons insistatieir right to privacy during voting
but the law was not changét.

39. JS1 stated that persons with disabilities shoulddiively included within policy and
legal discussions on issues affecting them diremtipdirectly®*
Migrants, refugees and asylum-seekers

40. ICJ stated that legislation and policy on migrataond asylum was not substantially
changed since the first cycle of the universalquic review held in 2008, in line with the
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refusal of the Government to accept recommendatianshat time on asylum and
migration® The CoE-Commissioner stated that Malta appliedoticyp of mandatory
administrative detention in respect of all arrivinggrants, including asylum seekers. He
considered the policy irreconcilable with the regments of the European Convention on
Human Right$*Human Rights Watch (HRW) made a similar observéftion

41. The CoE-Commissioner stated that the Immigratiohdd not establish a maximum
duration for administrative detention; thereforeg, law, detention was potentially of an
unlimited duration. Since 2005, however, the alitlesr were implementing a policy
whereby migrants were detained for a maximum domatif 12 months (if they applied for
asylum but had not yet received a final decisionhair claims) or 18 months (if they did not
apply for asylum or if their asylum claims had befmally rejectedf® HRW further
explained that during detention migrants had nommegdul opportunity for judicial review
in order to require the state to show justificatfon detention. Therefore, such detention
might constitute arbitrary detention prohibited Iternational law? ICJ made similar
observations and noted that by stipulating a mawinlength of detention only in policy
documents, rather than in legislation, Malta hagdcontrary to the principle of legality
under international law, since in law there wasdedined limit to the period for which a
migrant may be detainéd The EU-FRA stated that Malta had yet to introdatternatives
to immigration detention in the national legislatf8

42. HRW recommended that Malta revise laws and polpedaining to immigration
detention so that migrants are not detained sintj@gause they have entered without
permission. In particular, Malta was recommendedllow for detention of asylum seekers
only exceptionally; give migrants access to a remeldereby they can effectively challenge
their detention, in line with international standsrand ensure that these mechanisms are
accessible for childretf. ICJ, JS1 and the CoE-Commissioner made similar
recommendation¥.

43. The CoE-Commissioner stated that members of vubhergroups (families with
children, unaccompanied minors, pregnant womentatiag mothers, persons with
disabilities, elderly persons, or people with sesi@nd/or chronic physical or mental health
problems) were also subjected to mandatory detentiben arriving in Malta. However,
there were procedures for their early release, aargral aspect of which was the actual
assessment of their vulnerabilfty.

44. The CoE-Commissioner stated that procedures forelease of pregnant women and
families with children were reported to be prompawever, when the vulnerability of the
persons in question was more difficult to determimecedures took longer and detention
was accordingly prolonged. In some cases prolorfgedas long as several months, of
unaccompanied minors and persons with mental disabiin detention centres that were
not equipped to deal with their situations was aftigular concern to the Commissiorér.
The EU-FRA made similar observatiofis.

45. HRW stated that Malta routinely detained unaccormgshmigrant children until they
were through a formal age determination procedtteldren could be detained for months
and they were held with unrelated adults. HRW st#tat detaining unaccompanied migrant
children with adults was in clear violation of tl®nvention on the Rights of the Child.
HRW further noted that unaccompanied migrant chiddreceived little or no legal
representation, either in challenging their detentir in requesting asyluffi.

46. The CoE-Commissioner stated that the initial mamgatdetention of persons
belonging to vulnerable groups was not compatibith vapplicable European standards,
which prescribe that detention of these personsldhme a measure of last resort and not be
ordered as a rule. He urged the authorities torenthat persons belonging to vulnerable
groups are in all cases placed in accommodatiorremtiey have access to adequate care.
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The placement of persons belonging to vulnerableugg in big open centres that are
inadequate for this purpose, including those inFad and Marsa, must be avoidéd.

47. HRW recommended that Malta end the unnecessannti@ieof unaccompanied
migrant children and amend legislation to prohibé& detention of migrant children for the
sole reason that they arrived irregularly in Maliaalso recommended that Malta: use
separate detention facilities; in the interim périghile detention continued, for those with
pending age determination requests; reform the @determination procedure to treat
applicants as children until proven otherwise; aséethose with pending cases to alternate
open facilities until age determination is completeand ensure adequate free legal
representation for unaccompanied migrant childfen.

48. The CoE-Commissioner welcomed the authorities’ mable efforts aimed at
rescuing migrants on boats in the Mediterranear¢twhave saved thousands of lives over
the past years. He strongly encouraged the au@®rtb maintain their long-standing
tradition of rescué’

49. The CoE-Commissioner noted that the possibilities dstablishing a new life in
Malta were limited for most migrants. In particylahe system in place to support the
migrants, including the beneficiaries of subsidiprgtection, appeared not to be conducive
to integration and effectively marginalised andpetnated the social exclusion of migrants.
He noted that in order to receive monthly allowamgigrants must reside in one of the open
centres. However, in a context where jobs availableigrants were seasonal and/or very
precarious, migrants who wanted to leave the opetres and to integrate into the Maltese
community needed a safety net on which they coellg for a while in the likely case that
they become unemployéd.

50. Furthermore, the CoE- Commissioner stressed tlealiattk of effective procedures to
facilitate family reunification, and the limited gepects of obtaining Maltese citizenship,
presented serious obstacles to local integrdtid®l stated that Malta had no policy on
integration for all categories of migrants and tthetre was no one single authority charged
to deal with issues relating to integratfin.

51. The CoE-Commissioner welcomed the progress masdevieral aspects of the asylum
system in recent years, notably as concerns thectied of the time needed to process
asylum applications, improved provision of inforioat on the asylum system to asylum
seekers, and the increased rate of recognitionlbfdfugee status. He strongly encouraged
the authorities to ensure that these advances amgtaimed should the numbers of asylum
applications rise agaffi.

52. However, the CoE-Commissioner stated that progmeas necessary in law and
practice concerning a number of issues. In firstaince proceedings before the Office of the
Refugee Commissioner, these included the need dwid® access to legal aid, and to
improve access to case files for asylum seekerstadrepresentatives and the motivation
of decisions. Second instance proceedings mushhaffactive tool for review, notably by
improving legal assistance and access of asylukeseand lawyers to the case files and
through the holding of hearings at which asylunkeez may be presefit.
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