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! Ibrahim Salama (Africa), Shigiu Chen (Asia), Gaspar Biro (Eastern Europe),
Florizelle O’ Connor (Latin American and the Carribean) and the coordinator (Western Europe).

% For more detail of the session, see E/CN.4/Sub.2/2005/43:  Report of the sessional working
group to elaborate detailed principles and guidelines, with relevant commentary, concerning the
promotion and protection of human rights when combating terrorism, prepared by its
Chairperson-Rapporteur.

®  The sessional working group with the mandate to elaborate detailed principles and guidelines,
with relevant commentary, concerning the promotion and protection of human rights when combating
terrorism al so authorized four working papers to be submitted by members and expertson: (1) general
and overriding principles of international law and on exceptions and derogations; (2) freedom of
expression; (3) international judicial cooperation; and (4) the rights of victims as these topicsrelate to
terrorism and counter-terrorism measures. It also endorsed the proposal of the Chairperson-Rapporteur
to explore the possibility of afocused seminar, and that it should continue at the next session of the
Sub-Commission.

*  E/CN.4/Sub.2/1994/9, annex | and Corr.1.

®> E/CN.4/Sub.2/2005/17, paras. 3.1-9.2.

® Thisrule does not mean that aregional or national rule cannot provide for greater rights than
determined to be minimum by the Charter of the United Nations or United Nations bodies, but they may
not be lesser. For example, some States have provisions for prisoners that exceed the Standard
Minimum Rules for the Treatment of Prisoners, but may not have any that fall short.

" The doctrines of jus cogens and erga omnes are particularly important in regards to the
principles of self-determination that, as the Chairperson has noted repeatedly in the course of her study on
terrorism and human rights, has been the focus of much contention:  self-determination is both a norm of
jus cogens and an obligation erga omnes.  See Antonio Cassesse, Self-Determination of Peoples: A
Legal Reappraisal (Cambridge, Cambridge University Press, 1995), p. 133, providing an abundant
bibliography. Whilethe International Court of Justice has only set out some examples of human rights
norms as obligations erga omnes, thereis little dissention that al of the civil and political rights generate
obligations erga omnes.  See, for example, Statement by the Inter-American Commission on Human
Rights (IACHR), Organization of American States, Press communique No. 13/93, 25 May 1993.

Advisory opinion: “Other treaties” subject to the Consultative Jurisdiction of the Court,
Inter-American Commission on Human Rights, Ad.Op. No. OC-1/82, 24 September 1982. In addition
to acceptance of jurisdiction of other treaties and basic principles at the Organization of American States,
both the United Nations human rights bodies and the Council of Europe have long accepted this.  See,
for example, Becker v. Denmark, E. Comm’'n H.R., 1976 Y .B. Eur. Conv. H.R. 461, in which the
Commission construed the Convention in terms of the Geneva Conventions, of 12 August 1949, and the
Additional Protocols thereto of 8 June 1977.

° Human Rights Committee, general comment No. 29.

1 pid., paras. 2-4.

' The Chairperson points out that the derogation clause in the American Convention on Human
Rights requires a“war, public danger or other emergency that threatens the independence or security of a
State Party”. American Convention on Human Rights, article 27. See also article 15 of the European
Convention on Human Rights.
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2" E/CN.4/Sub.2/1982/15, paras. 55-59. Mme Questiaux also indicated the four emergency
situations that arise from a political crisis rather than from aforce mgjeure:  international armed
conflicts, wars of national liberation, non-international armed conflicts and situations of internal disorder
or dissention. She also pointed out that her mandate was to address derogations in situations that fall
short of war. Ibid., paras 27-31. Neither Mme Questiaux nor the Human Rights Committee addressed
derogationsin the context of terrorism.

3 The Chairperson points out that normally the possible enemy placing a State at risk iswell
known and its location established because the enemy is typically another State or an internal armed
opposition group. Terrorist groups operate in a very different way, and their location may be unknown.

4 Article 29, paragraph 3 provides that the rights may not be exercised against the purposes and
principles of the United Nations.

" The International Covenant on Economic, Social and Cultural Rights has only afew restrictions
and limitations built in due to the nature of the subject matter, the main restriction addressing the right to
strike of armed forces and the police.

1 See, for example, Zana v. Turkey, Eur. Ct. H.R., Judgement of 25 November 1997; Report on
Human Rights and Terrorism, OEA/ser.L/V/I1.116, Doc. 5, Rev.1, Corr., 22 October 2002.

" The Chairperson is especialy concerned with the implications of the misuse of the term
“terrorism” that the Special Rapporteur set out in this paragraph.



