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CoBeT Mo npaBaM 4eJjioOBeKa

IJKCNEepPTHBI MeXaHHM3M 10 NPAaBaM KOPEHHBIX HAPOJA0B
CenbMmas ceccust

7-11 wrons 2014 rona

ITyHkT 5 npeaBapuTenbHOI MOBECTKH AHSA

IIpogonskenne ucejaeqoBaHUsI 10 BONPOCY

0 JOCTyNe K MPAaBOCYIHI0 B JeJie NOOUIPeHHsI

¥ 3aIIUTHI MPaB KOPEHHBIX HAPOJAOB

JocTyn K npaBoCyIMIO B jiejie MOOUPEHUA U 3AIUThI
NpPaB KOPEHHbIX HAPO/J0B. BOCCTAHOBUTEJIbHOE
NpaBoCylue, CHCTEMbI IPABOCYIHSI KOPEHHbIX HAPOJA0B
U JOCTYN K NPAaBOCYAHUI0 KEHIIHH, eTell, MOJOAeKHN

U UHBAJIHM/0B U3 YHCJIA KOPEHHbIX HAPOJ0B

HccnenoBanue, NnOAroOTOBJIEHHOE JKCIEPTHBIM MEeXaHU3MOM
M0 MpaBaM KOPEHHBIX HAPO0B

Pezrome

B pesonoruu 24/10 CoBeT mo mpaBaM 4YelOBeKa MPOCHI DKCHEPTHBIA MeXa-
HU3M II0 IIpaBaM KOPEHHBEIX HapOJIOB MPOJOJDKHUTE CBOE MCCIEOBAHHE II0 BOIPOCY O
JOCTyIe K IPaBOCYIHIO B JieJie MOOLIPEHHS W 3AILIMTHI IIPAaB KOPEHHBIX HAPOJOB C
yIeJNeHHEeM 0co00ro BHUMAaHHS CUCTEMaM BOCCTAHOBHUTEIBHOTO MPAaBOCYIUS M Tpa-
JULVOHHEIM IIPAaBOBBIM CHCTEMaM KOPEHHBIX HAapOJOB, 0COOCHHO B YacTH, Kacao-
meics JOCTH)KEHUS MUpPA W yperyIHPOBaHHS Pa3HOIIACHH, BKIIOYAs PacCMOTpPEHHUE
BOIIPOCAa O JOCTYIE K NPaBOCYIUIO IPUMEHUTENBHO K )KSHIIMHAM, ACTAM, MOJOACIKHU
W MHBAJIMIAaM M3 4YUCJIa KOPEHHBIX HaponoB. C y4eToM pe3yJbTaTOB HPOBEACHHOTO
DKCIEPTHBIM MEXaHH3MOM IEPBOr0 HMCCIEAOBAaHUSA O NOCTYyNE K HPaBOCYIHIO, Ha-
CTOSLIIEE HCCIIENOBAaHNUE MOCBANICHO CHCTEMaM NMPaBOCYIUS KOPEHHBIX HApPOAOB U HX
poiu B zeie oberdeHus JOCTyla K MpaBOCYIni0. B HeM paccMOTpeHB! NpensTCTBUS
B OTHOWICHUH JOCTYIA K MPABOCYIHIO JJIS )KEHIUHH, AeTeH, MOJOACKU M UHBAIHIOB
U3 Yyclia KOPSHHBIX HApOJOB M MMEIOLINECs CpeICTBa NMpaBoBOH 3amuThl. HakoHer,
B MCCIICIOBAaHUU PACCMOTPEH BOIPOC O BOCCTAHOBUTEIBHOM NPABOCYIUH U €r0 POIU
B JIOCTH)KCHHU MHpa U yperyJIupoBaHUM pa3sHOriIacuil. B 3akioueHnn ncciaenoBaHus
npuBoauTCs Pexomennanus DKCepTHOro Mexanu3ma Ne 6.
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|. BBexenmue

1. B pesomrormu 24/10 Coser mo mpaBaM 4egoBeKa MPOCHI DKCIOEPTHBIH Mexa-
HHU3M 10 MPaBaM KOPEHHBIX HAPOIOB MPOJOIKUTH CBOE MCCIEIOBAHUE TI0 BOMPOCY O
JOCTyIEe K MPaBOCYAWIO B [eJe MOOMIPEHUS W 3alIUTHI MPAB KOPEHHBIX HAPOJOB C
yaeleHHeM 0c0o00ro BHUMAaHHUSI CHCTEMaM BOCCTAHOBHTEIBHOTO MPABOCYIHs U Tpa-
JUIMOHHBIM TPABOBBIM CHCTEMaM KOPEHHBIX HAapOJOB, 0COOCHHO B YacTH, Kacaro-
mecs JOCTHKEHUS MUPA U yPEryIHPOBAHHS PA3HOTIACHIHA, BKIIOYAsi PaCCMOTPEHHUE
BOTIPOCAa O MOCTYIE K MPAaBOCYIUI0 MPUMEHUTEIBHO K )KEHIIMHAM, ACTSAM, MOJOACIKH
W MHBAJIKJAM M3 YKCIa KOPSHHBIX HApOAOB, U MpeacTaBuTh ero CoBeTy Ha ero aBa-
JLaTh CEJbMOM CECCUU.

2. OKCHepTHBIH MEXaHU3M 00paTHIICS K rocylapcTBaM, KOPEHHBIM Hapoiam, He-
rOCyJapCTBEHHBIM CyObEKTaM, HAllMOHAJIBbHBIM IPABO3AIIMTHBIM YUPEKIACHUSM U
JIPYT'UM 3aUHTEPECOBAHHBIM CTOPOHAM C IIPOCKOO MpeJACTaBUTh MaTepualbl B IEJsIX
obecrnieueHuss HHGPOPMAIMOHHONW OCHOBBI JUIS JaHHOTO MCClieJoBaHus. MaTepuaisl,
Ha onyOJMKOBaHUE KOTOPHIX OBIIO JAaHO coryiacue, UMEIOTCS B CBOOOJHOM JOCTYyIIe
Ha BeG-caiite DkcnepTHOoro mMexanusma', IIpu TMOArOTOBKE MCCIEN0BAHUS HCHOIB30-
BAJINCh TAaK)K€ MaTepUalbl, IpeACTaBICHHbIE HA CEMHUHAape 3KCIEePTOB MO BOCCTAHO-
BHUTEJIHOMY NPaBOCYAHIO, TPAJUIMOHHEIM IPABOBBIM CHCTEMaM KOPEHHBIX HapoJOB
U MPEeAOCTAaBICHHUIO IOCTyNa K MPaBOCYAHMIO XEHIIMHAM, AETSIM, MOJIOACKH M MHBA-
JUJaM W3 4HCJia KOPEHHBIX HapoaoB, coctosiBiieMcs 17 u 18 despans 2014 rona u
OpraHu30BaHHOM YmpaBieHuem BepxoBHoro komuccapa Opranuzanuu OObenuHEH-
HeIX Hauwuit no npaBam 4enoBeka u gakynbreToM npaBa OKIEHICKOTO YHHBEPCUTETA.
DOKCHEpTHBI MEXaHU3M BbIpa)KaeT NMPU3HATEIBLHOCTh 3a INpEJCTaBICHHbIE MaTepua-
JIbl, KOTOPbIE OH MCIIOJB30BaJl IIPU MTOATOTOBKE HCCIEIOBaHHUS.

[1. JdocTynm KOpeHHBLIX HAPOJAOB K MPABOCYIHIO

3. OKcnepTHBIH MeXaHu3M Iposes VccnegoBaHue MO BOIPOCY O AOCTyHe K Ipa-
BOCYJIHIO B Jlelie TOOIIPEHHs W 3AIIUTHl IPaB KOPEHHBIX HApOJOB, KOTOpOe€ OBLIO
npeznctaBieno COBETy MO MpaBaM YeJIOBEKA Ha €ro ABajalaTh NepBoil ceccun’. B mc-
CIEOBAHUM B OOIIMX YepTax ONMCAHO MPABO Ha JOCTYH K IPAaBOCYAHIO B €ro IPH-
MEHEHHMH K KOPCHHBIM HapojaaM. B HeM paccMoTpeHa MeXAYHapoJIHAas U PETHOHAIb-
Has IpaBoOBas OCHOBA C yaeneHHeM ocoboro BHuMaHus Jeknapanum OpraHuszanuu
O0bennHeHHbIX Hanmii o mpaBax KOpEHHBIX HAapoJ0B. B nccinenoBaHuy npoaHaIn3n-
poBaHa B3aMMOCBA3b MEXAY JOCTYNOM K MPAaBOCYAHMIO M JIPYTUMH TpaBaMu. B Hem
MPEAJIOKEHBI KII0YEBbIE ACTIEKTH, UMEIOIINE 3HAYCHHUE I Pa3BUTHS IpaBa Ha J10C-
Ty K MPAaBOCYAUIO, BKJIIOYasi POJIb HAI[MOHAIBHBIX CYIOB M CHCTEM YTOJIOBHOTO Mpa-
BOCYIUs, a TAaKXKe MPHU3HAHNWE CUCTEM HPaBOCYAMsS KOPEHHBIX HapoaoB. Ocoboe BHHU-
MaHHE B HEM Y[EJIEHO BOINpPOCaM, UMEIOIINM OTHOIIEHHE K JKEHIIMHAM, JEeTAM, MO-
JOJIeKW W WHBAINJAM M3 YHclia KOpEHHBIX HapogoB. Kpome Toro, B mccienoBaHun
n3ydeHa BaXkHas POJb MPOLECCOB YCTAHOBJICHUS MCTHUHBI M MIPUMHUPEHUS B J€JI€ T10-
OIIPEHHNs 10CTyla KOPEHHBIX HAPOJO0B K MPABOCYIHUIO.

4, OnHUM W3 BEIBOAOB IPEBIAYIIETO HCCIENOBAaHUS SBHIACh HEOOXOAMMOCTH
OTIOTHUTENBHOTO M3YyUYEHUS TPEX KOHKPETHBIX aCHMEKTOB IOCTYIa K NMPaBOCYIUIO B
Jefie MOOMIPEHUS U 3aIlUTHl IPaB KOPSHHBIX HAPOJIOB, UYTO MOCITYXHIO 000CHOBAHU-

Cwm. www.ohchr.org/EN/Issues/IPeoples/EMRIP/Pages/Followupstudyonaccessto
justice.aspx.
2 A/HRC/24/50.
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eM HeoOXOJMMOCTH NPOBEACHHS aHHOTO HCCilenoBaHMs. Bo-mepBbix, Oblna ycra-
HOBJICHA SIBHAs NOTPEOHOCTH B M3yUYEHHUH POJU CHCTEM NPaBOCYAUs KOPEHHBIX HApO-
JIOB C y4€TOM NpeAbIAyIieHd NeATeIbHOCTH B 00J1aCTH MEXAYHAPOJIHOTO ¥ BHYTPHUTO-
CyZapCTBEHHOTO MNPHU3HAHUSA 3THX CHCTEM. BO-BTOpBIX, HBIHENIHEE HCCIIEJOBaHUE
TaKXe PACHIUPHUT NMPOBEACHHBI DKCIEPTHBIM MEXaHM3MOM aHAJN3 MPENITCTBUH U
CpPEACTB NMPaBOBOH 3alIUTHl B OTHOWIIEHHUH JOCTYINa K MPaBOCYAHIO JJIS KEHIINH, Je-
Tel, MOJOJeXKHN U WHBAINJOB M3 YKCJIa KOPEHHBIX HaponoB. Hakonen, ecnu mpensi-
Jyliee ucclieoBaHNue OBLIO MOCBSIIEHO Mpo0ieMe YCTAaHOBIEGHNS HCTHHBI U MPHMHU-
PEHHUIO C yZAEJNEeHHEM OCHOBHOTO BHHUMAaHHS IIPaBOCYJUIO MEPEXOJHOTO IepHoma u
KOMMCCHSIM 110 YCTaHOBJIGHHIO MCTHHBI, TO B HAacCTOSIIEM HCCIIEIOBaHMH OyageT pac-
cMoTpeHa Oosee mIMpOKas KOHIENINS BOCCTAHOBHUTEIBHOTO MPaBOCYAUS B €€ IPH-
BSA3KE K CAMOOIPEIEICHUIO, MUPY U yPETyIupOBaHUIO Pa3HOITACHH.

5. Kak ykazanm DxcnepTHBIH MexaHU3M B cBoeM uccienoanuu 2013 ronma, moc-
TYII K IPaBOCYIHIO TpeOyeT obecrnedeHns BOSMOKHOCTH B CiIy4ae HapyILICeHUH HMeTh
U HCIIOJIB30BaTh CPEACTBA IIPABOBOM 3alIMTHI B pPaMKaX y4pexAeHHH GopMalbHOTO U
He(OpMaJIBHOTO MPABOCYIHS B COOTBETCTBUHU CO CTaHAApTaM¥ B 00JaCTH IpaB Yejo-
BeKa. DTO MMeeT OCHOBOIIOJIararollee 3HaueHHe JUIs 3aIIUTHl U IOOIIPEHHS BCEX
JpYruX npaB venoBeka"®, DKCnepTHBIH MeXaHM3M OTMETHII, YTO JOCTYIN K MPaBoCy-
U0 TIpuoOpeTaeT ocoboe 3HAUYCHHE "C YIETOM CEephe3HOCTH MPOOIeM, ¢ KOTOPBIMHU
CTAJKUBAIOTCS KOPECHHBIE HapoJbl, BKIOYas AMCKPUMUHALHUIO B OTHOIICHUU KOPEH-
HBIX HapoJOB B CHCTEMaX YIOJOBHOTO IIPAaBOCYAHs, 0COOCHHO B OTHOIICHHH XEHIIUH
¥ MOJIOZIEXM W3 YUCia KOPEHHBIX kuTenei"!. OH Takke 0c000 OTMETHI BaKHOCTh
U3YYEHHUs 3TOM MPOOJIEMBl [IEIOCTHEIM 00pa3oM C y4eTOM APYTUX MpoOiieM IpaB ue-
JIOBEKa, ¢ KOTOPBIMH CTAaJIKHBAIOTCS KOPEHHBIE HAPOJIBI, TAKUX KaK CTPYKTYpHAs JHC-
KpUMHUHAIMs, HUIIETa, OTCYTCTBUE NOCTyIa K 3IpaBOOXpPaHEHHIO U 00pa3oBaHHUIO U
HeNpH3HAaHHUE MpaB Ha 3eMJIHM, TEPPUTOPHH U pecypchl. McXoas U3 MIMPOKOIO TOJIKO-
BaHUS ODKCIIEPTHBIM MEXaHH3MOM JOCTyNIa K NPaBOCYIHIO, IOMUMO PAaCCMOTPEHUS
(G opMaNbHBIX TOCYIAPCTBEHHBIX CHCTEM, B HCCIEAOBaHUHU OyIeT TakKe U3ydeHa poJlb
[0 COJNEHCTBHUIO B JOCTYyINE K NPAaBOCYIUIO TPAJUIMOHHEIX IPAaBOBBIX CHCTEM KOPEH-
HBIX HapoJOB.

[11. TpanuumoHHbIe NIPABOBbIE CUCTEMbI KOPEHHBIX HAPOJA0B

6. Kopennbie Hapoabl Bceraa UCMOJIb30BaJIM CBOUM COOCTBEHHBIE PAMKH IIPAaBOBBIX
CHCTEM M 3aKOHOB, PYKOBOJCTBYSCb COOCTBEHHBIMH IPEACTABICHUSIMU O MPABOCY-
JIMM, U B KauecTBe HeoThemyeMoro npasa’. HecMOTpsl Ha HCTOPUYECKYIO HECTIPABE/I-
JIUBOCTh, ¢ KOTOPOM IPUIIIOCH CTOJIKHYTHCS KOPEHHBIM HapoJaM, LIEHHOCTH U Ujea-
JBl UX MPaBOBBIX CHCTEM OCTaJIMCh HEM3MEHHBIMHU Ojarogaps *XKM3HECTOMKOCTH ca-
MHX HAapoJ0B M TECHON B3aMMOCBSA3U MEXy MPaBOM M 3eMJeil KOpeHHBIX Hapo 0B’
Ha npoTs>keHUM CTOJIETUN 3TU 3aKOHBI U HOPMBI CIIYKHJIM HaJJlexkKallell 0CHOBOM 1
(bOpMHpPOBaHHS U MOAJACPIKAHUS TAPMOHHYHBIX B3aMMOOTHOIICHHUH Cpelu KOPEHHBIX
HapOJOB U MEX]Y KOPEHHBIMU HAPOAAMHU U UX 3EMJISIMU U TEPPUTOPUIMHU.

7. TpanunuoHHbIE TPaBOBBIE CUCTEMBI KOPEHHBIX HAaPOJOB 4acTO COYETAIOT B ce-
0e acHeKThl 3aKOHOJAATeNbCTBA U IIpaBa, KOTOPble OOBIYHO IOJACPKUBAIOTCS Tpau-
LUOHHBIMM MHCTHUTyTaMH. OHHM MOTYT OCYUIECTBJATHCS Ha MECTHOM M cyOperuo-

® A/HRC/24/50, nyskT 3.

Joxknan DKcnepTHOro MexaHu3Ma o pabore ero mstoi ceccuu (A/HRC/21/52), ctp. 6.
Hexmnapanus Opranuzanun O0bennHeHHBIX Haruit o npaBax KOpeHHBIX HapOJOB, MYHKT
npeamOyIIbI.

Expert Seminar on Restorative Justice, Indigenous Juridical Systems and Access to Justice
for Indigenous Women, Children and Youth and Persons with Disabilities: Moana Jackson.
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HaJbHOM YPOBHSX JINOO B paMKax KOHKPETHOH rpymnmsl oomuH. HopMbl 0ObI9HOTO
IpaBa, COCTABJAIOIINE OCHOBY TPaAHIIMOHHBIX MPAaBOBBIX CHCTEM KOPEHHBIX Hapo-
JI0B, KaK MPaBUIIO, NEPEAAIOTCS CIEIYIONINM ITOKOJICHUSIM B BH/IE YCTHBIX TPAIULINH,
OJIHAKO OHHM MOTYT TaKXe OBITh JIETaJN30BaHbI Ha 0a3e CyNEeCTBYIOIHUX TPaJAHIHOH-
HBIX MHCTUTYTOB. OOBIYHOE MPaBO MOXKET paccMaTPHUBATHCS KaK COCTOAIIEE U3 IBYX
KOMIIOHEHTOB: IIEPCOHAIBHOE MPaBO U TEPPUTOpUANIbHOE MpaBo. IlepcoHanbHOE Mpa-
BO KacaeTcsl TAKMX acHeKTOB, KAaK UMYIIECTBO, 00bIYal M TPAaJAUIHNH, BOIPOCH CEMbHU
U HacleJoBaHUA. TeppHUTOPHAIBHOE MPABO KACAETCS TEPPUTOPHUI M NMPUPOIHBIX pe-
CypCOB.

8. CucteMBbl TPaIUIMOHHOTO MPAaBOCYAUsI KOPEHHBIX HAPOAOB MPEUMYIIECTBEHHO
UTHOPHUPOBAIHNCH, OTPAHUYUBAINCH MM OTPHLIAINCH B PaMKax KOJOHHAJIbHBIX 3aKO-
HOB ¥ ITOJIUTHKU M CTABWJINCH B ITOJAYNHEHHOE MOJIOKEHNE MO0 OTHONICHUIO K OpUIHU-
albHBIM CHCTEMaM MpaBocyaus rocynapcts. OmHako NMpaBO MpPENCTABISET COOOMH
CIIOKHOE TOHSATHE, BBITEKAIOIEEC M3 IKCIUIMIUTHBIX M MMIUIMOUTHBIX HJEH M Mpak-
THK. B ero ocHOBY 3a/10)K€HO BOCHPHATHE JTIOABMH OKPYXKAIOMIEr0 MUPA U 3€MEIb, HA
KOTOPBIX OHM TPOXXMBAIOT, I OHO HEPAa3PBIBHO CBS3aHO C KYJIBTYpOH M TpaJAHIHIMHU.
Kak TakoBoe, y3koe MOHUMaHHE MPaBOCYAHS, KOTOPOE MCKIIOYAET TPAAUIIMU U 00BI-
Jau KOPCHHBIX HApOJIOB, HAPYIIAET KyJIbTYPHYIO OCHOBY BCEX IPaBOBBIX cucTeM. be3
UCIIOJIb30BAHNSA ¥ TOHWMAaHHUS TPAIUIMOHHBIX KOHIENIHUH NpaBOCYAUs KOPEHHBIX
HapoJ0B BO3HHMKAET Takas (opmMa OTCYTCTBUS NMpaBOCYAUs, KOTOpas CO3/aeT H30JIH-
POBaHHOCTH M OCHOBaHAa Ha HEMPHEMJIEMBIX TOTYIIEHUSIX .

9. [MosToMy DKCIEPTHBIH MeXaHW3M NPHU3HAT BAKHOCTH yAelIEeHHs IOJKHOTO
BHUMaHHUS HOPMaM OOBLIYHOTO NpaBa M TPaAHIHAM KOPEHHBIX HAPOAOB B CBOEil mpe-
npiaymeit pa6ore. B cBOeM McCie0BAHMHM TIpaBa KOPEHHBIX HApOAOB Ha 06pa3oBa-
HHe DKCHEPTHBIH MeXaHU3M 0co60 MOMUEpKHYN HEPA3PHIBHYIO CBA3b MEKAY TPaau-
IIMOHHBIM 00Pa30BaHHEM H HCIOIb30BAHUEM TPAJUIHMOHHBIX 3€Mellb, TEPPUTOPUH U
IPUPOAHBIX PECYpPCOB, TPU3BAB 00ECIEUHTh MPaBOBOE MPU3HAHUE U 3AMMUTY TaKHX
3eMellb, a TaKkKe "JIOIKHOE yBakeHHE 00bI4aeB, OOBIYHOTO TPaBa M TPAMUIHH KO-
peHHBIX HaponoB"®. B cBOeM MCCIEOBAHME O POIM A3BIKA U KyJIbTYPhl B TIOOMIPEHUH
W 3aIIUTE MPaB M UASHTHYHOCTH KOPEHHBIX HAPOAOB DKCHEPTHBIH MEXaHH3M MOJ-
YepKHYJ, 9TO CHCTEMBI NPABOCYAMS KOPEHHBIX HAPOJOB M MX IPUMEHEHHE Ha Npak-
THKE TIPEeJCTaBIAI0T co0O0H ONMH U3 KIIOYEBBIX 2J€MEHTOB UX IpaBa HA KyJIbTypy’, U
npu3Ban 006ecreynTh "MPU3HAHNE CTPYKTYP YHPaBJIEHUS KOPEHHBIX HAPOIOB, BKIIO-
Yas MX 3aKOHBl M METOMABl yPeryiupoBaHHs CIIOPOB" Kak OAHY U3 (OpM BO3Mele-
a0,

10. B cBoem KommeHTapuu oTHOCHTENbHO pa3paboraHHbix COBETOM MO MpaBam
4yeioBeka PyKOBOJSIIUX MPUHIMIIOB MPEAIPHHUMATEIbCKOW NEITSIbHOCTH B acIeK-
T€ MpaB YeJIOBeKa MPUMEHUTENbHO K KOPCHHBIM HApOJaM U MpaBy Ha y4acTHE B MPO-
1ecce NPUHATUS PEUICHUH C ylAeJIeHHeM 0C000ro BHUMAaHUs J00BIBAIONUM OTPACIAM
DKCIEePTHBIA MEXaHU3M MPHU3BIBACT TOCYAapCTBA U KOMMEPUYECKUE MPEANPHUSITHS UC-
M0JIb30BaTh TAKHWE MPOLEAYPhl YPEryTHPOBAHUS CIIOPOB, KOTOPbIE "yUUTHIBAIOT OOBI-
4au, TPaJAHMIMK, HOPMbI U MPABOBBIE CHCTEMbl COOTBETCTBYIOIIMX KOPEHHBIX HApO-
noB", BKIOYasA "Takue TpaIWIMOHHBIE MEXaHU3MBI, KaK "KPYTH MpaBOCydus’, a Tak-
e MOJEIH BOCCTAHOBHUTEIBHOTO MPABOCYAHUS, MPU KOTOPBIX CTAPEULIMHBI U IPYyrue

John Borrows, Canada's Indigenous Constitution (Toronto University Press, 2010), pp. 6-9.
& A/HRC/12/33, mynxr 11.

® A/HRC/21/53, mynkr 21.

1 A/HRC/21/53, npunoxenne, myHKT 23.
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XpaHUTCIN TPpAAUIHUOHHBIX 3HaHUH KOPCHHBIX HAPOAOB MOTYT OKa3aTb CBOC COHCﬁ'
nll
CTBHUC .

A. TpaauuuoHHble NPaBOBbIe CUCTEMbI KOPEHHbLIX HAPOA0B
10 MeKAYHAPOAHOMY NpPaBy

11. Kak yxe paHee oTMeuanoch DKCIEpTHBIM MexaHu3MoM, [exnapanus Opranu-
3anuu OObenuHEeHHBIX Hanuil o mpaBax KOpPEHHBIX HapoJOB "SBISETCS CPEICTBOM
obecrieueHHs CIPaBENIMBOCTH M Ba)KHOW HOPMAaTHBHOW OCHOBOW JJIsi OCyllecTBIe-
HUs IPaB KOPEHHBIX Hapo/10B. Ee BHINOIHEHHE MOXKET CIIOCOOCTBOBATh 00ECEUEHU IO
JI0CTyIa KOPEHHBIX HAPOOB K MpaBocyauto" ' Jleknapanus npaB KOPEHHBIX HAPOJ0B
MOJITBEPIKJAET IIPAaBO KOPEHHBIX HapOJIOB Ha COXPAaHEHHE M yKpeIUleHHe MX co0cT-
BEHHBIX MPaBOBBIX cucTeM. B psae crareit [eknapauuu noompseTcs NpU3HAHUE U
yBa)K€HHE TPaJUIHMOHHBIX IPAaBOBBIX CHCTEM KOPEHHBIX HApOJIOB, B YaCTHOCTH B CTa-
The 34: "KopeHHble HapoAbl UMEIOT NIPaBO Ha MOOIIPEHHE, Pa3BUTHE M COXpaHEHHUe
CBOUX MHCTUTYIHOHAJIBHBIX CTPYKTYpP U CBOUX OCOOBIX OOBIYaEB, JYXOBHOCTH, Tpa-
JULIHUH, Tpoueayp, IPakTUKMU U, B T€X CIydasx, KOTAa OHM CYIIECTBYIOT, IPaBOBBIX
CHCTEM MU 00bIYaeB B COOTBETCTBUHU C MEXJYHapOIHBIMHU CTaHIApTaMu B 00JacTu
IpaB 4enoBeka'.

12.  Crartbsa 5 kacaeTcsi mpaBa KOPEHHBIX HAapOJOB COXPAaHITh M YKPEIUIATH CBOM
0coOble MOJIUTUYECKUE, TPABOBbIE, SKOHOMUYECKHE, COLMAIIbHbIE ¥ KYJIbTYpHBIE HH-
CTUTYTHI, COXpaHss IPHU 3TOM NPAaBO HA MOJHOE y4yacTHE B MOIUTUUYECKOH, IKOHOMHU-
YeCKOM, coUMalbHONW M KYIbTYpHOU XH3HM rocynaapctBa. CraTes 27 Kacaercs NpH-
3HAHHUS 3aKOHOB M CHCTEM 3eMJIEBJIAJeHHUs KOPEHHBIX HAPOAOB B IIpolleccax NMpU3HA-
HUSI U IOPUJUYECKOTO MOJATBEPXKICHUSA UX MpaB B OTHOIIEHUU UX 3eMelb, TEPPUTO-
puit u pecypcoB. Crarbst 40 3aTparuBaeT mpaBo Ha JOCTYI K IpOLEAypaM yperyiu-
poBaHUsi KOHQGIMKTOB M Ha 3 (EeKTHUBHBIE CpPENCTBAa NPABOBOM 3alMThI, BKIIOYas
HaJJIexamuil ydet "oObl4aeB, TpaAuIUi U MPaBOBBIX CUCTEM COOTBETCTBYIOLIUX KO-
PEHHBIX HapOJOB U MEXAYHAPOJHBIX IIPaB ueloBeka'.

13.  Kouseunuus (Ne 169) Mexaynapoauoii opranusanuu tpyaa (MOT) o kopeH-
HBIX HapoJax U HapoJax, BeAYyIUX IUIEMEHHOH 00pa3 KU3HH, TAaK)KE€ KOHKPETU3UPYET
MpaBO KOPEHHBIX HAapOJOB Ha COXpaHEHHME HUX OObIYaeB W HOPM OOBIUHOIO IpaBa.
IMynkr 2 crarbu 8 mpu3HaeT NpaBO KOPEHHBIX HApOJOB M HapoJOB, BEAyIIUX ILIeE-
MEHHO# 00pa3 *KU3HHU, COXPAHITh COOCTBEHHBIC O0bIYAU M HHCTHUTYTHI, J00ABUB OrO-
BOPKY "'€Cll OHHM He NPOTHUBOpPEUYAT OCHOBHBIM IpaBaM, OMpEeICeHHBIM HaI[HOHAJb-
HON NpaBOBOM CHCTEMOHN, M MEXAYHApOJHO MPU3HAHHBIM NpaBaM ueyoBeka'. Ilpu
HaJM4YUU TaKod ke OroBopku NMyHKT 1 crtateu 9 riacut, uto "mpu paccMOTpeHUHU
MpaBOHAPYLIEHU, COBEpIIaeMbIX JHIIAMU, MPUHAIIEKAMMUMU K COOTBETCTBYIONIUM
HapoJaM, MpOsBIsETCS YBaK€HHE K METOJaM, TPAJMIHMOHHO NMPAKTUKYEMBIM 3TUMHU
HapoxaMmu'".

B. Hpnsﬂalme TPAAUIUOHHBIX MPABOBbIX CUCTEM KOPEHHBIX HApPOI0B

14. VYpoBeHb NpU3HAHUS, KOTOPBIM IOJB3YIOTCS IPaBOBBIE CHCTEMbl KOPEHHBIX
HapoAOB, IIMPOKO pasiauyaeTrcs Mo peruoHaMm u crtpaHaMm. B JlatuHckoil Amepuke
MHOI'M€ HAaWOHAJIbHBIC KOHCTUTYUUU NMPU3HAIOT MPABOBLIE CUCTEMbI KOPEHHBIX Ha-
POIOB U IOPUCIAUKLMIO UX OpraHoB. B peruone ormeuaercs pacTylliee HNPU3HAHUE
IPaBOBOIO ILIIOpAIM3Ma, YTO O0ECIEeYUBAeT COCYIIECTBOBAaHUE IPABOBBIX CUCTEM

1 A/HRC/EMRIP/2012/CRP.1, paras. 46 and 55.
12 A/HRC/24/50, myHkT 9.
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KOPEHHBIX HAapOJOB ¢ cucTeMamu rocyaapcrsa. Koncruryuuu Konym6uu (1991 ron),
IMepy (1993 rox), Benecyanst (1999 rox), OxBagopa (2008 rox) u bBonusuwm
(2009 ron) B pa3snuMYHON CTEIECHHM NMPHU3HAIOT MPABOBOH IUIIOpanu3M. B npyrux crpa-
Hax, TakuxX Kak Mekcuka u I'Baremana, oTMevaeTcs paclIMpeHHE NMPU3HAHUS NpaBa
KOPEHHBIX HapoJOB Ha OCYIIECTBICHHE HX COOCTBEHHBIX (OPM YperyIupOBaHUS
cropoB B cBoux obmunax'®. B I'Baremaine, HanmpuMep, IPUHAMAEMbIE TIPOKYPaTypoii
U BepXoBHBIM CynoM Mepbl N0 YKPEIUICHHIO KOOPIWHALUHU NeHCTBUIl ¢ MPaBOBBIMHU
CHUCTEMaMH KOPEHHBIX HapOJOB U MX MEXaHH3MaMH yperylIHpOBaHHs CIOPOB IPHOO-
peTaloT Bce Goiee MUpokoe Npu3Hanue™,

15. B A3uu nosoxeHHe ¢ NMPaBOBBIMH CHCTEMaMH KOPEHHBIX HapoJOB M CTpaTe-
THSIMHU, TIPUMEHIEMBIMHU TOCYIapCTBAMH WM MOAJEPKHUBAEMBIMH KOPCHHBIMH Hapo-
namu, pasnudatorcs. B Tawmmanne, Hanpumep, HOpMBI OOBIYHOTO IIpaBa HE NMpPHU3HA-
10TCSI IpaBUTEALCTBOM. OOBIYHOE MPAaBO KOPEHHBIX HAPOAOB MPUMEHSIETCS TOJIBKO Ha
ypoBHe nepeBeHb. B Hemase mpaBoBbIe cHcTeMBl KOPEHHBIX HapoJOB MOJABISINCH
HallMOHAJBHOHN MPaBOBOM CHCTEMOH, M YCHJIHS IO UX BO30OHOBICHHIO OTPaHUYMBA-
I0TCSI TEM OOCTOSTENILCTBOM, UTO OHU HE OBLIM 3aJO0KYMEHTHPOBaHbl. OOIMMHBI HaX0-
JIATCSI B PA3JINYHOM IOJOXEHHUH C TOYKH 3PEHUS OCYIIECTBICHHS CBOMX HPaBOBBIX
CHCTEM M UX NPHU3HAHHS TOCYyIapCTBOM, a TakXe BHYTpH camux obmuH. B banrna-
Jlenl Takue TpaguIMOHHBIE HHCTUTYTHI, Kak COBET TpeX OKPYXHBIX PYKOBOAHUTENIEH B
YHUTTaroHrckoM TOpHOM paioHe, NMPU3HAIOTCA TOCYAapCTBOM M yIOJIHOMOYEHBI pac-
CMaTpHUBaTh CIIOPHI, OJHAKO HX MOJTHOMOYHS OrpaHHYeHbl. B Manaii3uu cyasl KOpeH-
HBIX HapoJIOB IOpUINYECKH NMpu3HaHbl B mrarax Cabax m CapaBak, 0OJHAKO UMEETCA
psan mpobieM, a MMEHHO HEsICHas IOPUCAUKIOHS MIAapHaTCKUX CYIO0B M OTCYTCTBHE
IIOJHOTO MPHU3HAHHUSA HOPM 00ObIYHOTO npaBa B KoHcTUTY MU,

16. IIpomomxaromieecs UCIOJIB30BAHNE U MOAJEPKKA CHCTEM OOBIYHOTO NpaBa Ha-
psAIy ¢ CHCTEMaMH 3alajHOTO MPaBOCYAUS SBISETCS OTINYUTEIHHON YEpPTOH CHUCTEM
TuxookeaHckoro pernoHa. ONpeneNeHHbIH YypOBEHb MOIJEPKKH CHCTEM OOBIYHOTO
npasa, Tak Ha3siBaeMBIX Kastom, mpusHaercs B KOHCTHTYIHMSAX MHOTHX CTpPaH, BKIIO-
yas Banyary, Conomonossl Octposa u Ilanya-Hosylo I'Bunero®, u no-npexnemy
MPEACTABISAET CO00H OTINYUTENBHYIO YePTY IOBCEAHEBHOM KU3HU, 0COOCHHO B CBS-
31 C OTIPEJEEHHBIMH CIIOPHBIMH BONPOCAMH, BKJIIOYasi TpajulMonHble 3emiun’’. Tlo-
J00Has CTENEHb NPaBOBOTO IUTIOPATN3Ma OOBSICHAETCS, B YACTHOCTH, OTPAHMYCHHBIM
BIUSHHUEM 3allaJIHOT0 MpaBa B psi/ie paOHOB HapsAY C MPOJOJDKAIKUMES QyHKIHO-
HUpoBaHUEM cucTeMbl kastom. Oco0eHHOCThI0 MHOTHX TUXOOKEaHCKHX OOIIECTB 5B-
JseTcsl MOCTKOJIOHNWANbHAS HE3aBUCHMOCTH, U CYIIECTBYIOT NMPUMEPHI TOTO, 4TO HE-
KOTOpbIe M3 HHUX (Takue Kak MpOXKHUBAIOIIME B rOpHbIX paiioHax Ilamya-Hooii I'Bu-
HEeH) BO3BPAIIAIOTCS K IPEXKHUM, Oojiee 3HAKOMBIM CUCTeMaM MpaBOCYIus mocie 06-
perenus HezaBucuMocTH. B HoBoit 3enannuu m ABcTpanmu Ooiee TOMUHHpYIOIICE
MI0JIOXKEHHE, OYEBHUIHO, 3aHUMAIOT O(GUINAIbHbIE CUCTEMBI IIpaBocyaus, xoTs B Ho-

13 Rachel Sieder, “The Challenge of Indigenous Legal Systems: Beyond Paradigms of

Recognition”, Brown Journal of World Affairs, vol. XVIII, issue 11 (Spring/Summer 2012).
Submission: Guatemala.

Asia Indigenous Peoples’ Pact, Asia Indigenous Peoples’ Perspectives of Development
(2011).

Sinclair Dinnen, “Restorative Justice in the Pacific Islands,” in A Kind of Meaning:
Restorative Justice in the Pacific Islands, Sinclair Dinnen, Anita Jowitt and Tess Newton
Cain, eds. (Canberra, Pandanus Books, 2003).

Jennifer Corrin and Don Paterson, Introduction to South Pacific Law, 2nd ed. (Abingdon,
UK, Routledge, 2007).

14
15

16

17
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BO# 3eslaHMKM MMEeTCs MHOKECTBO MPUMEPOB ucnoib3oBanus tikanga Maori (Hopm
00BIYHOTO TIpaBa Maopu) B Cyl0NpOU3BOACTBE 'S,

17. B 3akononarensctBe Poccuiickoit deaepauuu B 1eJ0M HE YIIOMHUHAIOTCSA HOP-
MBI OOBIYHOTO TpaBa KOPEHHBIX HAPOIOB KAaK TAaKOBBIC, OJHAKO IOMYCKAECTCA ydYET
MPaBOBOI NMPAKTUKU KOPEHHBIX HAPOJOB IPHU PACCMOTPEHHH KOHKPETHBIX Iell, CBS-
3aHHBIX C KOpPEHHBIMH Hapomamu. Tem He meHee DemepanpHblil 3akoH "OO0 00mUX
NPUHINIAX OpPTaHM3alUH OOIMH KOPEHHBIX MaJIOYHCICHHBIX HapoJOB" JOIMyCcKaeT
pemeHne "MeCTHHIX mpobieM" B paMKax NMpUMeEHEHHS OObr9HOTO mpaBa. OmHAKO Ha
MPaKTUKE TH MOJOKEHHUSI PEAKO MPUMEHSIOTCA CYIbSIMH W aJBOKaTaMH H3-32 OTCYT-
CTBUS CIIEIMAIM3UPOBAHHBIX KypcOB Ha (hakynpTeTax IpaBa W B CHUCTeMe Ipodec-
CHOHANBHOHN NOATOTOBKH. COTPYIHUKH CHCTEMBI IIPABOCYAUS YacTO He pa30uparoTcs
B 3aKOHOJATENbHBIX HOpPMax KOPEHHBIX HAapOIOB, YTO MPUBOJUT K HX HEBEPHOMY
TOJIKOBAaHHIO U IPUMEHEHHUI0 0e3 yueTa KyIbTypHBIX 0COOCHHOCTEH KOPEHHBIX HAapO-
nos Cesepa®.

18.  JloroBopHBIE OpraHbI O IpaBaM 4YeJIOBEKa, BKIOYass KOMUTET 10 TUKBUAAIIMHT
pacoBoit auckpumuHanuu (KJIPJ]), 3aHuManuch pacCMOTPEHUEM MPABOBBIX CHUCTEM
KOPEHHBIX HApOJOB U TOH POJH, KOTOPYIO OHHM MOTYT BBHITIOJIHATH B PACIIMPEHUH J10C-
Tyla K IpaBocyauio. Tak, HampuMep, B CBOMUX 3aKIIOYUTEIbHBIX 3aMEYaHHUIX IO JOK-
nany I'Baremansr KJIP/] HacTOsATENbHO MPHU3BAJ rOCYyIapCTBO-YYACTHUK "00ECIIEUYUTH
IpU3HAHUE CyNeOHON CHCTEMBl KOPEHHBIX HapOIOB B paMKax HAallMOHAJIbHOH cyned-
HOI cHCTEMBI M yBaXkaThb TPAJUIMOHHBIE CHCTEMBI IIPABOCYAHS KOPEHHBIX HApOAOB B
COOTBETCTBHEM C HOPMAMHM MEXIyHAPOIHOTO MpaBa Npas yenoseka’?.

19. CroeumanbpHBIH JOKJIAaIYMK IO BONPOCY O NpaBax KOPCHHBIX HAPOJOB TaKKe
HEOJHOKPAaTHO MOJYEPKHUBaJI HEOOXOAMMOCTb NMPHU3HAHUS IPABOBBIX CHCTEM KOPEH-
HBIX HaponoB. Hampumep, B nokiage o cBoem mnocemenun Pecnydnauku Konro Coe-
UaNBbHBIA JOKIAAYUK MPHU3Bajl IPU3HATH TPAIULIUOHHYIO CUCTEMY pPEryJIHpOBaHUS
KOH(IUKTOB "3aKOHHOM (popMoii npasocyaus"?.

Posib TpaiMLIMOHHBIX NPABOBBIX CHCTEM KOPEHHBIX HAPO/JOB B /iejie
MOOLIPEeHHUs JOCTYNA K NPABOCYIHIO

20. TIIpaBoBble CHUCTEMbI KOPEHHBIX HAPOJOB MOTYT UIParTh BaXKHYIO POJb B Jeie
NOOMIPEHNs JOCTYNA K MPABOCYIHIO Ui KOPEHHBIX HAPOJOB, 0COGEHHO B TeX Clyda-
X, KOTJIa I0CTYT K CyeOHON cHCTeMe rocyapeTsa B 4ucie Apyrux GakTopos orpa-
HUYEH B CHIIy PAacCTOSHUS, A3BIKOBBIX 0AphEPOB M CHCTEMATHYECKOM TMCKpUMHHA-
i, UHCTUTYTH HE(DOPMAIBHOU CUCTEMBI MPABOCYAUs MOTYT YIYYIIHTh JOCTYI K
NPaBOCY/HIO, TOCKOIbKY OHH CMOCOGHBI COKPATUTh HEOOXOAMMOCThH MPEOJ0JIEBaTh
GOJbIINE PACCTOAHUS, €CIIM TAKOE MPABOCY/ME OCYLIECTBISETCS HA MECTe, TpebyeT
MEHBIIKX 3aTPAT, B MEHbIIEH CTENEHH MMOJBEPKEHO KOPPYIIUU U TUCKPUMHUHALUN U
MOXKCT OCYHECTBIIATHCA MOJB3YIOIUMUCA JOBEPUECM JITOAbMHU HA IMOHATHOM JJId BCCX
A3bIKE M TPUEMJIEMBIM C TOYKM 3PEHHUs KYIbTypbl 006pazom?. IIpeskje Bcero sto ka-

18
19

20
21
22

Hanpumep, coOmroneHue MECTHOTO MPOTOKOJIA HA 3acefanusax TpubyHnana Balitanru.
Vladimir Kryazhkov “Development of Russian Legislation on Northern Indigenous
Peoples”. Arctic Review on Law and Politics, vol. 4, number 2 (2013).
CERD/C/GTM/CO/12-13, myHkr 8.

A/HRC/18/35/Add.5, nyukt 87. Cm. Takxe A/HRC/15/37/Add.2 u A/HRC/15/37/Add.4.
Tilmann J. Réder “Informal Justice Systems: Challenges and Perspectives,” in Innovations
in Rule of Law. Juan Carlos Botero and others (eds.) (The HiiL and World Justice Project,
2012); Rachel Sieder and Maria Teresa Sierra, Indigenous Women’s Access to Justice in
Latin America, Christian Michelsen Institute Working Paper 2010:2.
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caeTcs Tex cilydaes, KOTAa TOCYIapCTBEHHBIE CHCTEMBI IPABOCYIUS CTPAAalOT OT He-
3 PEeKTUBHOCTH U KOPPYIIIIUH.

D. B3aumocBsI3b MeK1Yy TPAJULNOHHBIMHU NPABOBBIMH CHCTEMAMHM
KOPEHHBIX HAPOI0B U MEKAYHAPOAHBIM NMPABOM NpPAaB YeJ0BeKa

21. OcHoBHOH mnpoOieMoOil B CBSI3M C NMPUMEHEHHEM TPAaJMLHMOHHBIX IPAaBOBBIX
CUCTEM KOPCHHBLIX HApOAOB ABJIACTCA NOTCHIOHUAJbHAsA BO3MOXHOCTHL TOI'O, YTO OHH
MOTYT BCTYNaTh B MPOTHBOPEYUE C MEXKIyHApPOAHBIMH HOPMaMH B 00JacTH HpaB ue-
noBeka. [TonrBepixkaas MpaBo KOPEHHBIX HAPOJOB Ha MOOIIPEHUE, Pa3BUTHE U COXpa-
HEHHE CBOMX MPABOBBIX CHCTEM WM OObI4aeB, ctaThs 34 Jexknmapamuu yKa3bIBaer,
YTO 3TO JOJIKHO OCYIIECTBISITHCS "B COOTBETCTBUU C MEXIYHApPOAHBIMU CTaHAapTa-
MU B oOsactu mpaB uenoBeka'. Tpu noBoja, KOTOpbIE YAaCTO MPUBOAATCS NPOTHUB
TpaAUOUOHHBIX NPABOBBIX CUCTEM KOPCHHBIX HApPOJOB, 3aKJIIOYAOTCAd B TOM, YTO 3THU
CUCTEMBI ABJIAIOTCA HCOAMHAKOBBIMU IJIsI MYKYUH U KCHIIUH U MO3TOMY HE O6CCHC'
YHBAIOT JKEHIIMHAM PaBHOTO JOCTYNa K MPaBOCYAMIO®, 4TO CHCTEMbI MPaBOCYIHS
KOPEHHBIX HapOJOB 3a4acTyl0 He 00ecleunBaroT JJOJDKHOTO cyieOHOro pazoupareins-
cTBa®, 4TO CpejCTBa NMPaBOBOi 3aUTBI MOTYT MpPEJyCMAaTpUBaTh MPHUMEHEHHE Te-
JIeCHBIX Haka3aHMii?®, XoTs Takas KPUTHKA B HEKOTOPHIX ClydasiX CHpPaBe/JINBa, €€ HE
cieayeT UCHOJIb30BaTh B KaueCTBE apryMeHTa B MOJIb3Yy OOLIEro oTkasza OT Tpajulu-
OHHBIX MPaBOBBLIX CHCTEM KOPCHHBIX HApOJOB IIOA MPEAJIOTOM HX HECOOTBETCTBUA
MEXJIYHapOAHBIM HOpMaM B o0nacTu mpaB uesnoBeka. K ToMy e cucTeMbl mpaBocy-
JIUsI KOPEHHBIX HapoJ0B, HECMOTpPS Ha HEKOTOphIe 00IHe 0COOEHHOCTH, KpalHe pas-
HOOOpPAa3HBI U 00YCIOBICHBI KOHTEKCTOM.

22. JIorOBOpPHBIMH OpTaHaMu OBLIM OTMEUECHBI HEKOTOPBIC CIydau, MPH KOTOPBIX
MOITIM BO3HHUKATH Pa3IU4Us MEXIy MPaBOBBIMU CHCTEMaMM KOPEHHBIX HapOJOB H
MEXJIYHapOIHBIM NPAaBOM IpaB 4eaoBeKa. B CBOMX 3aKIIOYUTENBHBIX 3aMEUYaHUAX 110
noknany Mekcuku, Hanpumep, KoMuTer mo nukBHAAnUM TUCKPUMHHALUM B OTHO-
mwennn xeHmuH (KJIJXK) Boipasun cBow 00eCMOKOEHHOCTH MO MOBOAY "BHAOB KYJb-
TYpHOH NMpPaKTHKU B paMKaX IPaBOBBIX CHUCTEM KOPEHHBIX HApoOJIOB, KOTOpPbIE OCHO-
BaHBl Ha CTEPEOTUIHBIX TEHAEPHBIX POJISIX MYXYMH M JKEHIIHMH, TaKUX KakK yIjara
"BpIKyIa" 3a HEBECTY, U KOTOPBIE 3aKPEIUISIOT JUCKPUMHUHALMIO B OTHOIIEHUHU KEH-
IUH U JAEBOYEK M3 YMCJa KOPEHHBIX H&pO)IOB"ZG. B Tom xe kmoue Komuter mo mpa-
BaM YeJOBEKa BBIPA3HJl 00ECIMOKOCHHOCTh MO IOBOJY HMCIIOJIB30BAHUS TEIECHBIX Ha-
Ka3aHUN B cCHCTeMe MPaBOCYAHsS Ha ypoBHe oOmuH B bonuBuu u mpocuia rocynapcr-
BO-yYaCTHHK "HPOBOJUTh MH(GOpPMALlMOHHBIE KaMIIAaHWUU CpeAHM HaceJeHUs, B TOM
4ycie B 00IMHAX, OTHOCSALIUXCS K IOPUCAUKIMU CYIOB I10 JIeJlaMU IepBOIOCesIeHYe-
CKUX KPECThSHCKUX KOPEHHBIX HAapOAOB, B L[€JIIX MOBBIIIEHUS OCBEJOMJICHHOCTH Ha-

CENeHHs 0 3alpeTe U MaryOHEIX MOCHeACTBUAX TeleCHBIX Haka3aHuit"? .

23.  breiTyer pacupocTpaHeHHOE MHEHHE O TOM, YTO IPaBOBbIE CUCTEMbI KOPEHHBIX
HapoAOB SIBAAIOTCS CTaTUYHBIMU U HEM3MEHHBIMU. B NeHCTBUTEIBHOCTH NMpPaBOBBIE
CHCTEMBbI KOPEHHBIX HAapoAOB KpalHe AMHAMMUUYHBI U, KaK MOKa3bIBAIOT IPUMEpPHI, CO-
OJtojieHNe KaK IPaBOBOW aBTOHOMHMH KOPEHHBIX HapoJOB, TaK U HOPM MEXJIyHapo.-

2 Kimberly Inksater, “Transformative Juricultural Pluralism: Indigenous Justice Systems in

Latin America and International Human Rights” Journal of Legal Pluralism and Unofficial
Law, vol. 42, issue 60 (2010), p. 105.

HaanMep, OHH MOTYT HE€ npe€aycmarpuBaTb MEXaHU3Ma o6>x<an013aH1/m BBIHCCCHHOTI'O
peuienus.

% Inksater, p. 120.

% CEDAW/C/MEX/CO/7-8, myukt 34.

2’ CCPR/C/BOL/CO/3, nynkr 16.

24

GE.14-13913 9



A/HRC/EMRIP/2014/3

HOTO [IpaBa MpaB YeJIOBEKa HU B KOCH Mepe He SBISETCS B3auMOHCKIodaromuM. Kak
yrBepxkaaior 3ugep u Cbeppa, "HOPMBI, HHCTUTYTBI U MPAKTHKA CHCTEM IIPABOCYAHS
KOPCHHBIX HapOAOB OTPa)KaI0T MCHSIOUIMECS B3aMMOCBA3M KOPEHHBIX HApOIOB C J0-
MHUHAHTHBIM OOLIECTBOM, OJHAKO TaK)XE OTPAXKAIT H3MEHCHHS H IIPOTHBOPEUHUS
BHYTPU OOUIMH M Te4eHHIl caMOro KopeHHOro HaceneHus"?. Tak, ynmpaBa MeCTHOTO
ampKajbaa W3 4yucia kopennoro uacenenus (alcaldia indigena) B ropome Canra-
Kpyc-nens-Kuue, I'Baremana, CIyXuT IIOKa3aTeJbHBIM IIPUMEPOM TOTO, KaK OMpeze-
JICHHBIC MPaBOBBIE CHCTEMbI KOPEHHBIX HAPOJOB HAYMHAIOT BCe 0OJIEE HCIIOJIB30BaTh
MpaBo3alUTHEIE HOPMBI W JAUCKYpCH. Yrpasa anbkanbaa (alcaldia) — "mamoGuun-
HBIH OpraH 10 KOOPAMHALNHU AeHCTBUH BIacTell OOLIMH KOPEHHOTrO HACeNeHHUs ' Ipo-
BOIUT paboTy 1o "yperyanpoBaHUIO CIIOPOB M COKPAIIECHHIO CIydaeB MpEIaHus CyLy
JIuHYa MOA03PEeBaEMBIX IPECTYIMHUKOB, UCIIONB3YS A ITHX Ieleil He TONBKO IHC-
KypChl 00 MICHTUYHOCTH Maiis, HO M IIapajurMbl BCCOOLIMX MpaB YEJIOBEKa U KOJ-
JIEKTUBHBIX TIPaB KOPEHHBIX Hapon0B"*’. BOmpoCkl TeHAEPHON JUCKPUMUHALMH TaK-
Ke 00CYKAAITCsl ylnpaBaMH albKalbJOB, NPHYEM albKalbIaMu H30UpaeTcs Bce
OoJbliee YHCIIO JKEHIMUH. DTO MOXXHO PaccMaTpUBATh KaK CJICICTBHE BO3POCLIETO
yYacCTHs JKCHIUH M3 YHCIa KOPEHHBIX HapOAOB B COLMANBHBIX IBIDKCHHUIX Maiis,
"HO M KaK CyNICCTBYIOI[ee BHYTPH OOLIMH KOPCHHBIX HapOJOB TpeGOBaHHE yBaXkaTh
JOCTOMHCTBO M (PU3MYECKYIO HEMPUKOCHOBEHHOCTD KeHIHH".

24.  JIpyruM BO3MOXXHBIM HCTOYHHKOM TPOTHUBOPEUUH SBIAETCS KOJUICKTUBHBIN
XapakTep IpaB KOPEHHBIX HAPOAOB, KOTOPHIH MOXET BCTYHUTh B KOHQUIMKT C IIO-
TPEeOHOCTSAMH W IpaBaMU OTACIBbHBIX JINI BHYTpU oOmuHbel. KomuTeT Mo mpaBam pe-
6enka sicHo ykasais: "Korzma peus uaeT o AeTSIX, HPUHIUI HAWIYYIIEro yAOBIETBOpe-
HUS MHTEpEcOB peOeHKa He MOXET UTHOPUPOBATHCS WJIM HAPYIIAThCS Paad HAUIYd-
IIETO YIOBJIETBOPEHNUS HHTEPECOB COOTBETCTBYIOMIEN rpy b,

25. HexoTopble aBTOPHI MOJATaIOT, YTO Pa3JINYHbIC KOHIEMIIUN MPaBOBOTO IIIIOpa-
JU3Ma TMO3BOJAT 0OECIEYUTh COCYHMIECTBOBAHME JTUX JBYX CHCTEM>.. DpoMXepTIl
TaKXe YTBEpPXKIAeT, YTO ISl ONMHMCAHMS IpaBa Ha CaMOOIpEeICHUE, IPEeIyCMOTPEH-
HOTO B cTarbe 34 Jleknapanuu o mpaBaX KOPEHHBIX HAPOAOB, HAJJIEKAIIUM BEIpaKe-
HHEM SIBJISETCS STaJUTapHBIH TpPaBoBOil MmopanusM®. HeKkoTopble aBTOPBHI MIyT
Janbplie W MPEeANoNIaraloT, 9TO TaKOW IITI0PaIu3M JOJKEeH ObITh TpaHC(HOPMATHBHBIM
B TOM CMBICJIE, UTO M TOCYJAapPCTBEHHbIC U CBOHCTBEHHBIE KOPEHHBIM HAapOAaM CHUCTE-
MBI TIPABOCYAUS JTOJDKHBEI OBITh M3MEHEHBI, C TEM YTOOBl OOBIYHOE IPABO COOTBETCT-
BOBAJIO MEKIYHAPOAHBIM HOpMaM® W 4TOOBI rOCY/IapCTBEHHBIE CHCTEMBI IPABOCY/IHS
MPOSIBISUIM yBa)XKeHHE K KYJIbTYPHBIM pa3iIMuMsIM W HE BMEIIHMBAJINCH B HPHUHATHE
peuenuii cy1eGHBIMU OPTaHAMH KOPEHHBIX HapOa10B™>,

E. IlpensiTcTBUA M CpeACTBAa NMPAaBOBOM 3alIMThHI

26. Hp06HCMH, C KOTOPBIMHU CTAJKHUBAIOTCsA KOPECHHBIE HAPOABI B OTHOIIEHWUHU CBO-
60,[[HOF0 OCYIIECTBJICHUA CBOUX IOPUANYIECCKHUX ITPAB, & TAKXE B CBA3HU C HaHLHCﬁmHM

%8 Sieder and Sierra, p. 4

2 Sjeder, p. 106.

0 pid.

%1 Komwurer mo mpaBaM pebGeHka, 3aMedanue o6urero mopsaka Ne 11, myskr 30.

% Cwm., manpumep, Inksater, p. 17.

% Christopher J. Fromherz, “Indigenous Peoples’ Courts: Egalitarian Juridical Pluralism, Self-
Determination, and the United Nations Declaration on the Rights of indigenous Peoples,”
University of Pennsylvaina Law Review, vol. 156 (2008).

Cwm., manmpumep, Inksater, p. 140.

% Ibid., p. 108.
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pasBUTHEM CyIeOHONW CHCTEMBI B paMKaxX CBOMX OOMIECTB, SIBISIOTCS Pa3sHOOOpa3HbI-
MH W HEOJHO3HAYHBIMH. B Tex ciydasx, KOTAa rocyIapCTBEHHOE 3aKOHOIATENbCTBO
MpU3HAET 3HAYMTEIHHYIO CTENEHb aBTOHOMHH, OCHOBHBIC MpPOOIEMBI CBOIATCA K
HaJUIEeXKAaIEeMy COONMIONEHUIO 3THX KOHCTHTYIIMOHHO MPU3HAHHBIX MpaB. B GoibIInH-
CTBE CIy4YaeB UMEETCS OTPEICIEHHbIN Pa3phIB MEX/IY TEM, UTO MPOBO3IJIAIIAIOT CHC-
TEMBl MEXIYyHApOJHOTO W HAIIMOHAJIHHOTO MpaBa, W MOJOXKEHHEM Ha MeECTax, I10-
CKOJIBKY TPaJUIMOHHBIC MPaBOBBIE CHCTEMBI KOPEHHBIX HapOJOB TPOJOJIKAIOT CO-
XpaHATh 00Jiee HU3KUM CTATyC, HECMOTpPS Ha 3aKOHHOE Tpu3HaHue. B Bonusuwu, Ha-
npuMep, KoHcTHTynus mpemocTaBiseT pPaBHBIN CTAaTyc OOBIYHON IOPUCAMKIIUH U
FOPUCAUKIINE KOPEHHBIX TIEPBOMOCEIEHYECKUX KpecThIHCKMX Hapomos (jurisdiccion
indigena originaria campesina). BmMecte ¢ Tem 3akOH 0 MEKIPaBOBON KOODPIHHAIHH
(ley de deslinde jurisdiccional), npunsteiii B nexkabpe 2010 roxa, moaBepresi KpUTHKE
CO CTOPOHBI OPTAHU3AIMM KOPEHHBIX HAPOIOB 3a TO, UTO MOCTABHI IOPUCIUKIINIO KO-
PEHHBIX HAPOJOB B MOJYMHEHHOE MOJIOKEHUE 110 OTHOMICHUIO K OOBITHON IOPHCINK-
[[UU TOCYIapCcTBa Kak B OTHOIIEHHUH TOTO, TJ€ MOKET MPUMEHITHCS MPaBO KOPEHHBIX
HapoJ0B, TaK ¥ B OTHOIIEHUH TOTO, B KAKUX UMEHHO o0nacTax®.

27. B Tex curyanusx, Korna MeXIy roCylapCTBEHHBIMH YUPEXICHUSMH U UHCTHU-
TyTaMu KOPEHHBIX HapoOJOB YCTaHOBHJIOCH B3aMMOAEICTBHE, Jake [OCTHUTAIONIEe
YPOBHS MPABOBOTO IMIIOpAIN3Ma, IOPUCAUKINS CYI0B KOPEHHBIX HapOJOB MOXET HE
SBJISITCS. PABHO3HAUYHON IOPHMCIMKIIMN TOCYIapCTBEHHOW cucTembl. Hampumep, Ha-
ponueie cyasl mraroB Cabax n CapaBak B Majali3um BOCIPHHHUMAIOTCS KaK MEHee
3HaYMMBIE, U HEKOTOPbIE U3 UX PEIICHHH HE pacCMaTPUBAIOTCS I'PAKJAHCKUMH U IIa-
pUATCKUMH CyJaMH KakK OCYIIECTBICHHE CyqeOHOW BiaacTu. B curyanusx mpaBoBoi
KOJITU3MH 3aKOHBI KOPEHHBIX HApOJOB IOJKHBI MOITHOCTBIO COOMIOAATHCS, 0COOEHHO
Ha ypOBHE MECTHBIX OOIINH.

28. 3auactylo cepbe3HOW mpoOnemoil ocTaercs oGpUIHAIBHOE MPU3HAHHE NPABO-
BBIX CHCTEM KOPEHHBIX HapoOJOB M IPaBO KOPEHHBIX HApPOJIOB YKPEIUIATH, pa3BUBATh
U COXPAHATH TAKNE CHCTEMBI.

29. OOGecmedyeHue 3amUTBl OT IWCKPUMHHAIUK KOHKPETHBIX TPYIIH, BKIIOYas
KEHIIMH WM JeTeH, B paMKax IIPaBOBBIX CHCTEM KOPECHHBIX HAapOJOB TakKXke II0-
MpeXXHEMY TNpEACTaBiIsieT coboil mpobiemy. OgHONW M3 MCHOJB30BAaHHBIX JUISI 3TOTO
CTpaTeTHil SABISETCSA YJIyYIIeHHE TeHJEePHOTO OajllaHca B CTPYKTYpax KOJUIEKTHBHOTO
PYKOBOJACTBA M CyAeOHBIX OpraHax KOPEHHBIX HapoaoB. HekoTopeie oOmMHBI B A3un
YCTaHOBHMJIN CHCTEMBI KBOT ISl MpEICTaBUTENCH-KCHIINH B COCTaBE COBETOB CTa-
peHIINH ¥ NPOABUTAIOTCA MO MYTH NPeoOpa3oBaHUS TPAaJUIHOHHOTO PYKOBOJCTBA,
pyKoBOJSMmIas POJb B KOTOPOM TNpPHHAJIEKHT MykduHam®. B DKBajope ydacTue
KEHIIWH W MPUHATHE UMM PEHICHUI B MpoIecce OCYNIECTBICHNUS FOPHUCIUKIINOHHBIX
(GyHKUMI OpraHamMu BJIaCTH KOPEHHBIX HAPOJOB rapanTupyloTcs Konctutynueir®,

30. B A3uum HEKOTOPHIM OOIIMHAM MPHUILIOCH CTOJKHYTHCS C OIPEACICHHBIMHU
npobiemMamMu, BO3HUKIIMMH B pe3yilbTaTe KOAH(PUKALMH HOPM HUX OOBIYHOTO IMpaBa.
B pesynbrare xogupukanuu cyaeOHas GyHKIHUS 00 CBOOOJHOMY TOJKOBAHHUIO HOPM
0OBIYHOTO MpaBa M COCTABICHHUIO MPEACTABICHHS O KOHUEIIHIX CYIeOHON MPaKTHKU
KOPEHHBIX HapOJOB MOTYT ObITh orpanuueHsl. Tak, Hanpumep, [IpaBuna cymonpous-
BOJCTBa HapoAHBIX cynoB mrarta Cabax 1995 rona O6v1mu mpu3HAHBI BOXKISIMH KOpEH-
HOTO HapoJa IOMEXOW JJisi OTHpaBIEHHUS MPaBOCYAHsI, MOCKOJIbKY OHH SBISIUCH

GE.14-13913
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38

Cwm., nanpumep, CONAMAQ, “Fundamentos para la adecuacion Constitucional de la ley de
deslinde jurisdiccional”, 2012.

Asia Indigenous Peoples’ Pact. Tilting the Balance: Indigenous Women, Development and
Access to Justice (2013).

Konctutyuus DxBagopa, crarea 171.
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CIHMIIKOM KaTeTOPUYHBIMHU B cepe yCTaHOBJICHHS HAaKa3aHWUH 3a pa3IWdHBIC IIPaBO-
HapyIIeHHUS.

31. Eme oxHoO#l cepbe3HOi mpoOiaemMoil ABISETCS ONACHOCTH TOTO, YTO NPABOBHIE
CHCTEMBl M WHCTUTYTHl KOPEHHBIX HapOJOB IPHUBJIECKAIOTCS K 0OCIYyXHMBAaHUIO WHTE-
pecoB rocyznapctsa. Takyke BaxxHOI mpobOieMoli siBaseTcs (UHAHCHpOBaHUE Cyned-
HBIX CHCTEM KOPEHHBIX HapoaoB. He mMes m0cTaTodHBIX pecypcoB, 3TH CHCTEMBI HE
007aal0T yCTOWYNBOCTHIO M MX BKJIAJ B oOecleueHne JOCTymna K MpaBOCYIHIO OKa-
3BIBAETCS MOJI BOIIPOCOM.

V. JdocTynm K npaBOCYIuIO OTAeJdbHBIX FPyN

A. OOwmmue BONpocsl

32. B J[leknapauum 0 npaBax KOPEHHBIX HapoJoB 0co0oe BHHUMaHHE YyHesIeTcCs
KEHIIMHAM, JETSM, MOJIOZE)KH U MHBAIUJAM U3 YUCJIa KOPEHHBIX HapoJoB. [TyHKT 1
crarbu 2, Hampumep, racut: "llpu ocyuiecTBiaeHun Hactosuied Jlekimapanuu KoH-
KpPETHOE€ BHUMAaHHUE YIelseTcs IpaBaM U OCOOBIM MOTPEOHOCTSIM IpecTapensbX,
KEHIIHMH, MOJOJEXKH, JeTe ¥ MHBAJIMIOB, IPUHAJUIEKAIINX K KOPSCHHBIM Hapoxam'.
IMynkr 2 crarbu 22 00s3bIBa€T rocynapcTBa COBMECTHO C KOPEHHBIMU HapoJaMu
MPUHUMATh MEpHI JJisl 00ecledeHust TOro, YTOObI )KEHIMHBI U JI€TH, NPUHAJIeKale
K KOPEHHBIM HapoJiaM, IM0Jb30BaJIMCh IOJHOM 3amuToil or Bcex (opM HacWIHS U
JUCKPUMHUHAIUY.

33.  JKeHmwuHBI, J€TH, MOJIOJIC)Kb U MHBAJMbBI M3 YUCJIa KOPEHHBIX HAPOJIOB CTall-
KHBAIOTCA ¢ AUCKPUMUHAIMEH 0 MHOXKECTBY NMPU3HAKOB, UTO 3a4aCTyI0 CTaBUT UX B
0c000 ys3BuMoe nosoxenue. CymecTByeT He0OX0AMMOCTh yAENsITh 0c000e BHUMA-
HHE TOJIOXKEHUIO 3TUX KOHKPETHBIX TPYyIH, KOTOpPbIE MOJABEPTAIOTCS KyMYISTHBHOM

JIUCKPUMUHAITHN Y,

34.  JlocTyn K MpaBOCYJAHUIO B JIOTMOJHEHHE K TOMY, YTO OH CaM MO cebe sBIsICTCS
MpaBoOM, Tak)Xe UMEET BakKHeillllee 3HaYeHUue KaK CPEeJCTBO MOJydYeHUs] MpaBOBOM 3a-
muThl. [IpensaTcTBUsl OCYIIECTBICHUIO 3TOTO MpaBa U COOTBETCTBYIOIIUME CpeElCTBa
3al[UTHl CYIIECTBYIOT B OTHOIIEHHUH JXCHUIUH, JETEH, MOJIOJIE)KHM M HHBAJIUIOB M3
YUClia KOPEHHBIX HApOJIOB, KOTOPBhIE CTAJKHBAKOTCA C Pa3IUYHBIMU NPOOIEeMaMH,
BKJIIOUAsl JUCKPUMUHAILIMIO B CUCTEME YTOJIOBHOTO MPABOCYIHS U YPE3MEPHYIO Mpe-
CTaBJICHHOCTb CpPeJU 3aKJIIOUEHHBIX.

35. Cwuryauuio X€HIIUH, JeTel, MOJIOJI)KM U WHBAJIUJOB U3 YUCJIa KOPEHHBIX Ha-
POOB C TOYKH 3pEHHUS AOCTYyNa K NMPAaBOCYAUIO ClIeNyeT TaKXe paccMaTpHUBaTh B Iie-
JIOCTHOM MepCcleKTUBE, MOCKOJIBbKY JOCTYI K IPaBOCYAHIO HEPA3PHIBHO CBSI3aH C ApY-
UM TpoOJieMaMy MpaB 4eJlOBeKa, C KOTOPHIMHU CTAJIKHUBAIOTCS KOPEHHbIE HAapOMbI,
BKJIIOYask HULIETY, OTCYTCTBHE JIOCTyIa K 3APaBOOXpPaHEHHIO M 00pa30BaHHUIO U He-
MpU3HAHHUE UX MPaB, KacalolUXCs 3eMeNb, TEPPUTOPHUI U PECYPCOB.

B. 7KeHIIMHBI U3 YHCJIA KOPEHHBIX HAPOAOB

1. TIlpensTcTBUA

36. VmeroTcss MHOTOYMCIEHHBIE MIPENIATCTBUSA ISl HOCTyNA )KEHIIUH U3 YUCIa KO-
PEHHBIX HapoJOB K MPaBOCYAHI0 Ha PaBHON OCHOBE C JIPYTUMH. DTH NPENATCTBUSA

% Komuret mo OKOHOMHYECCKHUM, COOUAIIBHBIM U KYJIBTYPHBIM IIpaBaM, 3aM€4YaHUC 06H.ICI‘O

mopsiaka Ne 20, mynkTt 17.
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CymeCTBYIOT BHYTPHU O6HICCTB3 (OCO6CHHO B CBs3U C BBICOKMMHU YPOBHSIMH HACHUIINA,
JAUCKPpHUMHUHAIIUU U MapFI/IHaJII/IBaHI/II/I), BHYTPpHU roCylapCTBEHHBIX CUCTEM YI'OJIOBHOI'O
MpaBOCYyAHrA U BHYTPH IMPABOBBIX CUCTCM KOPCHHBIX HAPOIAOB.

37.  XeHmMHBI U3 YKCIa KOPEHHBIX HApOJOB CTAJIKHUBAIOTCSA C HENPONMOPLHOHAIb-
HO BBICOKMM PHCKOM IIOABEPTHYTHCS BCeM (OpMaM HacHIUs, yCyryOiasieMoro MHO-
KECTBCHHBIMH (popMaMu IUCKPUMHHAIIMHU IO NMPU3HAKY Pachl, MOJIa U IPYTUX GOpM
UICHTUIHOCTH, BKJIIOYasi WHBAINJHOCTD M CEKCyalbHYIO0 OpHEHTANMi0. Buasl Hacu-
TS, ¢ KOTOPBIM CTaJKUBAIOTCS )KEHIUHBI U3 YMCIIa KOPEHHBIX HAPOJIOB, BKIIIOYAIOT B
cebs pusmyeckoe, IMONUOHATBHOE U CEKCyaJbHOE HACHJINE MO OTHOIIEHHIO K JKEH-
IIMHAM M JeBOYKaM (OOBIYHO COBEpLIAEMOE MY)XYMHAMH) IOCPEICTBOM MEXIMYHO-
CTHBIX OTHOLICHWH (Hacwine B OBITY HJIM B CEMbe), Pe3ylbTaTOM KOTOPOIO CTaHO-
BHUTCSI BBICOKAsl paCIpOCTPaHEHHOCTh HamaJeHui n youiicTB. CekcyanbHOE HacHiIne
IpeAcTaBiIsieT co0oi mpobiieMy, BBHI3BIBAIOIIYIO CEPhE3HYI0 00eCmoKOeHHOCTh. Ha-
mpuMep, KEeHIIMHAM U3 YHcJa KOpeHHbIX HapoaoB [lamya-Hosoi I'Buaen no cux mop
MPUXOANUTCS TEPNETh NMPUHYAUTEIbHBIE Opaku, OOMEH Ha BBIKYI 33 HEBECTY M MOJIU-
ramuto. B CeBepHoil AMepuKe, a TakKe BO MHOTHUX JIPYTUX PEruoHax MUpa >KEHIIH-
HBl ¥ AEBOYKH U3 YMCIa KOPEHHBIX HAapOJOB IOJBEPTAIOTCS BBHICOKOMY PHCKY yOMi-
CTBAa MJM CEKCYaJlbHOW JKCILIyaTallid B BUAE TOPTOBIN CEKCYaJbHBIMH YCIYraMHu.
Cepbe3Hol IpoOyieMoi IpaB YeI0BeKa TAKXKE SBISICTCS TOPTOBIS KEHIIMHAMH U Jie-
BOYKaMHU M3 4YHCJa KOPEHHBIX HapoxoB. Hacuime oka3piBaeT HETAaTHBHOE BO3JEHCT-
BHE Ha CEKCYallbHOE M PETNPOAYKTHBHOE 3/I0POBbE M NMPABO JKECHIIUH U3 YUCIIA KOPCH-
HBIX HapoOJOB ONPENENIsTh YHCIO CBOUX JETEH M MPOMEXKYTKH MEXKAY UX POKICHUSA-
MH, TIPaBO Ha HH(OPMAIUIO IO BOMPOCAM CEKCYaJIbHOTO 3J0POBbs, IPAaBO HA AOCTYII
K CpeAcTBa M yciayraM B cdepe penpoIyKTHBHOTO 3J0pOBbS M IIPaBO Ha JOCTYH K
YYHUTHIBAIOIINM KYJIbTypHBIE OCOOEHHOCTH YCIyraMm M CpelIcTBaM B cdepe 3apaBo-
OXpaHEeHHUs, BKIIOYasi TPaAUIMOHHBIC JIEKAPCTBEHHBIE CPEACTBA U yCIYT'H B 00IacTu
KBaJIH(QUIIMPOBAHHOTO MOCTTPABMATHYECKOTO JedeHus’’. Bee M3 9THX BUAOB Mapru-
HaJU3alliy WTPaloT CBOIO POJIb B OTPAHWYCHUHM AOCTYIA )KEHIIWH M3 YHCJIa KOPEH-
HBIX HapoJ0B K IPaBOCYyAHIO.

38. Eme OOJHUM HPENATCTBUEM B JOCTYII€ K IMPAaBOCYAWIO, C KOTOPBIM CTaJIKUBa-
IOTCA XEHIIWHBI U3 YHCJIa KOPEHHBIX HAPOAOB, ABJIACTCA PACIIOJIOKEHUE OTAAJICHHBIX
HUJIN CCIBbCKHUX paﬁOHOB. I[I/ICKpI/IMI/IHaLII/IOHHaSI IIpaKTUKa, CBA3aHHaAsd C 3€MJICBJIAC-
HHUEM, TaKXKE OKa3bIBACT BOSHCﬁCTBHC Ha JOCTYI XCHIIWH W3 YHCJIa KOPEHHBIX HApO-
JA0B K IIPABOCYAHIO. HeKOTOpBIC HOPMBbI OOBIYHOTO IIpaBa HE MO3BOJJAIOT XECHIIUHAM
HacCJIEAOBaTh MMYIIECTBO, a TAKXE€ HE pa3pemiaroT XCHIMWHAM 3aHUMATb PYKOBOIA-
e JOJKHOCTH B HHCTUTYTAX IMPABOCYANA KOPCHHBIX HAPOAOB.

39. Ilpemmpustus noOBIBaIONIEel MPOMBINUICHHOCTH, QYHKIIMOHUPYIONHE BOIH3U
WIH BHYTPH TEPPHUTOPHH KOPEHHBIX HApOJOB, YacTO IOBBHIIAIT PHCK HACHIIUA
(oT pabOTHHKOB) M CBSI3aHHBIX CO 3J0POBbEM IIPOOJIeM, TAKHX KaK pakoBbie 3aboue-
BaHUs, BBI3BIBAEMBIC 3arpsSA3HEHHOW BOAOHW, Yy KCHIIMH M3 4YHCIa KOPEHHBIX Hapo-
noB*. TocynapcTBEHHOE 3aKOHOATENLCTBO OYEHD YaCTO HE COOTBETCTBOBAJIO 3a/1aue
NpeNoCTaBICHHUS Hajlle)Kallell 3allUThl OT HapyIIECHUH NpaB dYeJOBEeKa CO CTOPOHBI

40 Joxknan CoBemanus MexayHapoaHoit rpynmnsl skcnepToB [IOOOHKH o 60prbe ¢ Hacumuem

B OTHOUIEHWH XEHIINH U J€BOYEK — MPEJCTAaBUTEIbHUI] KOPEHHBIX HapoaoB, E/C.19/2012/6,
crp. 5-6.
4 E[C.19/2012/6, p. 8.

GE.14-13913 13



A/HRC/EMRIP/2014/3

Kopriopanuii uam obecredyeHns HalIeKaMUX MEXaHU3MOB 110 MPEIOCTABIECHUIO BO3-
MemeHusn .

40. OJKeHIIMHBI M3 YHClIa KOPEHHBIX HApOIOB YPE3MEPHO IPEIACTABICHHl B HAIMO-
HaJbHBIX CHCTEMax yrojoBHOro mpaBocynus. B ciydae HoBoit 3enanaun, Hanpumep,
XOTA MaopHu COCTaBIAIOT npubnmzutTenasHo 15% nacenmenms ctpanbl, 58% >xeHIUH-
3aKJIIOUEHHBIX COCTaBIsA0T Maopu™. Takas HeraTMBHAas TEHIEHIHUS TMPOABISIETCS
TaK)Xe U B IPYr'HX CTpaHaX, MOCKOJBbKY JOJIS KEHIIHMH U3 YHCa KOPEHHBIX HApOJIOB B
cOCTaBe 3aKJIOYCHHEIX TIOpEeM Bo3pacTaeT. [IpuMepsl HEenNpONOPLUUOHAIBEHO BBICOKOMN
NpPEICTABICHHOCTH JKSHIIMH M3 YHCJIa KOPEHHBIX HApOAOB B CHCTEMAax HpPaBOCYIHUS
4acTo SIBIAIOTCS PE3yJAbTaTOM CUCTEMAaTHYECKOTO HPHCTPACTHOTO HCIOIb30BaHUS
JUCKPELMOHHBIX MOJHOMOYHNH, HUIIETHl, MapTHHAIN3alUd U HACWIINA a OTHOIICHHH
KEHIIMH M3 YUCJIa KOPEHHBIX HApoa0B™.

41. O cnyvasx HacWJIMsS B OTHOIICHUH XKCHIIWH W3 YUCJIa KOPCHHBIX HapOJIOB Yac-
TO He coobmaercs, 4To 00yCIOBICHO LENBIM psiioM HnpudnH. Ecam B cucremax yro-
JIOBHOTO NPaBOCYIUS NPUCYTCTBYIOT JUCKPUMHHAIMS U MPEAB3ATOCTD, TO KEHIIMHBI
U3 YKCa KOPEHHBIX HApOJIOB MOTYT HE HPOSBIATH TOTOBHOCTH 00pAmaThCA C XKajo-
6amu. B apyrux ciydasx oHM MOTYT HPOCTO HE 3HaTh O HAJIMYUU COOTBETCTBYIOIINX
CIy0 M CPelCTB 3allUThl, 0COOCHHO T€ M3 HUX, KTO MPOKMUBAET B CEIHCKUX MM OT-
JIaJICHHBIX paioHax, TAe MOJO0OHBIX CIyXKO MOXET IPOCTO HE OKa3aThCsA B HAIMYHH.
OTCcyTCTBHE BO3MOXHOCTH PACCTATHCS C IPUMEHSIONMM HACHIME MapTHEPOM MOXKET
MPUBECTH K TOMY, YTO JXCHIIMHBI M3 YHCIa KOPEHHBIX HApPOJOB OTKA3BIBAIOTCSA OT
CBOUX TE€PBOHAYAIBHBIX COOONICHUH O HACHIIWHU, B PE3yIbTaTe UYEro X CaMUX OOBH-
HSIOT B JIOKHBIX 3asBJICHUAX. 3asBICHHBIC NPECTYIJICHNS B OTHOIIECHUH KCHIINH 3
9qyCiIa KOPEHHBIX HAPOAOB 3a4aCTYI0 IPUYMEHBIIAIOTCS IN00 MPOUCXOJUT CMATUCHUE
HaKa3aHWi, YTO NPUBOJANT K HEPABEHCTBY C TOYKM 3PEHUS MPABOBOM 3aIluThI™.
XenmuHaM U3 4ncaa KOPEHHBIX HAPOAOB YaCTO MPUXOAUTCS OOPOTHCA C MapTHHAIIH-
3aluell, HeBEpHeM M MPEAB3SITOCTHIO B CHCTEME IPABOCYIHS, OHU TaKXKE MOTYT IOJ-
BEpraThCsl AMCKPUMHUHALMK U TMPECIEJOBaHUAM CO CTOPOHBI COTPYIHHUKOB IOJIUIUU
pu 00palIeHUH C 3asIBICHUSMHU O HAaJpyraTelbCTBax.

42. TpaaWOHOHHBIE CHCTEMBI IIPABOCYAMS CIIOCOOHBI PACIIMPUTE AOCTYII K NPaBO-
CyAHWIO JKEHIIMHAM M3 YHCJa KOPEHHBIX HApOJOB 3a CYET HPEIOCTABICHHUS TAKOIO
JIOCTyNa B HNPUEMIIEMOH C TOUKH 3peHHUs KylnbTypsl popme. OfHAKO BO MHOTHX CIy-
qasgx JOMHHHUPYIONIEE TMOJOXKEHHE B TAKUX CHCTEMax 3aHUMAIOT MYXYUHBI, U 3TH
CHCTEMBI SBIISIIOTCSA AUCKPUMUHAMOHHBIMH 110 OTHOIICHHIO K XEHIIMHAM. Tpanunu-
OHHBIE CHCTEMBI IIPABOCYAMS HYXJAIOTCS B YKPEIUIGHHHM Ha MpEeAMET UX CHOCOOHO-
CTH MPEAOCTABIAThH 3AIMUTY OT HACIJIMS JKEHIIMHAM M3 YHCJIa KOPEHHBIX HApOJOB U
CII0COOCTBOBATH CIIPaBEUIMBOMY U PaBHOMY OOpamieHHIo.

2. CpeacTBa mpaBoBOii 3alIUTHI

43. YJIy‘H.HeHI/IC IMOJIOKCHHUA B OTHOIICHHUHU COIMAJIBHBIX U DKOHOMHUYCCKUX 6apbe-
POB Il BCECTOPOHHETO, Bq)(bCKTI/IBHOFO U 3HAYMMOTI'O y4aCTHsA KXCHIIMH U3 YHUCIIa
KOPCHHBIX HAPOAOB B JXU3HU O6H.[CCTB3 B IICJIOM 3HAYUTCJIBbHO IMOBBICHUT BO3MOXHO-
CTH JOCTYyNa K NPaBOCYAUIO JIA XCHIIWH U3 YHUCJIa KOPEHHBIX HAPOJO0B. HpOFpaMMH

2 Cwm. Hocneayromuii 1oKTag DKCIEPTHOTO MEXaHH3MA 110 BOIIPOCY O KOPEHHBIX HAPOAAX U

IpaBe Ha y4acTHE B MPOIEcCce MPHUHITHS PEIICHUH ¢ yAeIeHHneM 0co00ro BHUMaHUS
no6biBaronium otpacism (A/HRC/21/55).

Statistics New Zealand, New Zealand’s Prison Population, pasmemeno mo agpecy
www.stats.govt.nz/browse_for_stats/snapshots-of-
nz/yearbook/society/crime/corrections.aspx.

Expert Seminar: Hannah McGlade.
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pacrpocTpaHeHUss HHPOPMANMH B CYIIECTBYIOIIEM IUIAHUPOBAaHUHU U pedopMupoBa-
HUN 3aKOHOJAATEIbCTBA MOITH OBl CIIOCOOCTBOBATH OOECNMEUCHHUIO 3aIMTHI JKCHIIUH
U3 YKciia KOPEHHBIX HApOJOB.

44.  Baxwzeiimee 3HaueHHE I 00€CICUCHUS NMPEACTABICHHOCTH MpaB )KEHIIUH U3
9yCiIa KOPEHHBIX HAapOJ0OB B MPABOBBIX CHCTEMAaX rOCyAapCcTB UMEET pacIINpeHUe Ha-
3HAYEHHH KEHIIMH U3 YHCIa KOPEHHBIX HAPOIOB B CyleOHbIE Opranbl’’. OueHb Bak-
HO Ha3HAa4aTh >KEHIIMH-MarucTpaToB IS PACCMOTPEHHS 1€, B KOTOPBIX XCHIIWHBI
HE JKeJNaloT MPEeACTaBaTh NMepel] CyabeH-MyKIMHOM, 3TO MOXKET CTaTh OTHUM U3 METO-
JIOB ISl CO3JIaHMs Oojee OJarompHATHBIX yCIOBHH KCHIIMHAM W3 YHCIIa KOPEHHBIX
HapOJIOB M JUIsl PACIIMPEHUS MX JTOCTYIa K CHCTEME MpaBocyaus’’. DTo 06CTOUT neif-
CTBHUTEJIBHO TaK, HECMOTPS HAa HEOOOCHOBAHHYIO KPUTUKY B TOM, UTO TaKas MOJUTHU-
Ka MMPUBOAMT K Ha3HAYEHHUIO MEHEE CTPOTHX HaKa3aHWH WM IPUTOBOPOB.

45. CnenyeT mpomoJKaTh MPOTPAaMMBbI IMOATOTOBKM MO O3HAKOMIJIGHHIO C TeHAEP-
HOIl TmpoOieMaTnKoil COTPYOHHKOB CyNeOHBIX M IPaBOOXPaHUTEIbHBIX OPraHOB, a
TaKXe IMOBBIMIATh UX WHPOPMUPOBAHHOCTh O KYJIBTYPHBIX OCOOCHHOCTSIX pabOTH ¢
KEHIIMHAMH U3 YHClla KOPEHHBIX HapoaoB. CienyeT Takxke o0ecrmednTs, 4TOOBI yd-
PeXACHHUS CHCTEMBI YTOJIOBHOTO IIpaBoCyaus ObutH OoJee OTKPBITHIMH M 100poskena-
TEIBHBIMU 110 OTHOIIECHHIO K )KECHIIMHAM-JINAEpaM M3 YHUCiIa KOPEHHBIX HApOJOB U HX
poJin B IPUHSTHH PEIICHUMN.

46. TIpaBoBbIe yupexXJeHHsS KOPEHHBIX HAPOJOB U FOCYIapCTBA MOTIM OBl M3BIEYD
10JIb3y M3 JIMAlora O MPaBO3aIMTHBIX MOHATHAX PABEHCTBA, ydeTa MPaB KEHIIMH, a
TakXke CIPaBe/NIMBOTO M PaBHOTO o6palieHus. [loompenre paBHONPABHS KEHIIHH U3
YKCcia KOPEHHBIX HAPOJOB BO BCEX aCMEKTaX CHUCTEM NPaBOCYMS TOCYAapcTBa U KO-
PEHHBIX HAPOJIOB ABJISAETCSA COCTABHON 4acThio YCHIIMIt O yCTPaHEHUIO MPENATCTBUH
B JIOCTYIIE K IIPpaBoCyaui0®,

47.  AKTHUBH3aIUsA CO3/MaHUS OONIMHHBIX CHCTEM TaM, TA€ OHH OTCYTCTBYIOT, IS
obecriedeHNs] MPaBOCYIHS OKaXeT IMOJOXHTEIbHOE Bo3jaciicTBue. [Ipu ymydmeHnn
OCTyIa K IPaBOCYIHIO KCHIIMH M3 YHCIia KOPEHHBIX HApOJOB, UX JeTeH U ceMeit
MPOIECCHl BHECCHUS M3MEHEHHH B 3aKOHOAATEIBCTBO JOJDKHBI IpeaycMaTpPUBATh IIe-
JOCTHBIH W penapaTUBHBIN monxon. [IpuHMMas Takue pemieHus, cClIeayeT YUYHUTHIBATh
MOACIYAHYIO pOJb TaTpuapxaTa, OOYCIOBICHHOTO HaBS3BIBAHHEM KOJIOHHAIHHBIX
KynbTyp. Y4YacTHe XCHIIWH W3 YHCIIa KOPEHHBIX HapOIOB B PYKOBOJCTBE TPaIUIIH-
OHHBIMH IIPaBOBBIMH CHCTEMaMH KOPEHHBIX HapOJIOB HEOOXOAMMO IOOUIPATH IIele-
HalpaBJICHHBIMA YCHIHIMH.

C. [ern m M0oJI0JI€:Kb U3 YHCJIA KOPEHHBIX HAPOJA0B

1. TIlpensTcTBUA

48. HecmoTps Ha OrpaHMYEHHOCTh MMCIOIIMXCS AAHHBIX, PSAJ MCCIEJOBAaHUU I10-
Ka3bIBaeT, 4TO JETH U MOJIOAEKb U3 YUCJIa KOPEHHBIX HAPOJOB B HEIPOIOPIHOHAIb-
HO BBICOKOH CTENEHM HPEICTAaBICHB B CHCTEME YTOJIOBHOTO mpaBocyaus. Kak orme-
tun Komurer mo mpaBam pebGeHKa, Ype3MEpHO pacnpoCTpaHEHHAs NMpPaKTHKa MOMe-
IIEHUS TMOJ CTPa)Ky AETeH M3 JuciIa KOPEHHBIX HApoaOB "MOXET OBITh 00yclOoBIEHA

46 CM., Hapumep, Komuret 1o JIUKBU AU JUCKPUMUHAIIUU B OTHOINCHUHN KCHIIWH, 06111215{

pexomenpamus Ne 23.
47 Expert Seminar: Ipul Powaseu.
8 A/HRC/24/50, myHkT 65.
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CHCTEMHO} [UCKpUMMHaLUel B paMkax cyneOHOU cucTembl u/mium obmectsa"®,

B ABcTpanuu, HanpuMmep, BEPOSATHOCTh TOTO, YTO MOJIOJBIC JIIOAU M3 YHCJIa KOPEH-
HBIX HapomoB B Bo3pacte 10-17 mer OyayT HaxXoAWTHCS MOA Ham30poM Ha Oaze 00-
muHel, B 15 pa3 npeBblaeT Takyo BEPOSITHOCTh IS APYTUX MOJPOCTKOB, & BEPOST-
HOCTB TOTO, YTO OHU MOT'YT OKa3aThCsl MOJ] CTPAXei, NPEBBIIIAET TAKYIO BEPOSTHOCTD
108 ocTalbHbIX HouTy B 25 pa3®’. B Hopoil 3enaHauu MOIOAbIE JIIOAM U3 YUCIA MAO-
pu OoJiee YeM B JiBa pasa yalle NPEACTaIOT Hepejl CYIOM [0 CPABHEHHIO C OCTAJIbHBI-
MU MOJIOJBIMH JTIOABMHU .

49.  Jlpyro# o0nacThio, B KOTOPOH TO-TIPEXKHEMY COXPAHSIOTCS MPENSATCTBHS, SB-
JseTcst JOCTYI K IPaBOCYAHMIO MPUHAIEKANNX K KOPEHHBIM HapoJaM IeTeH, CTaB-
IINX KEPTBAMU HACHUIIUS B CEMbE U CEKCYalIbHBIX HaJAPyTaTelbCTB.

CpeacTBa npaBoBOii 321U THI

50. Komwurer mo mpaBam pebOeHka B CBOeM 3aMedaHuUu obOmiero mopsimka Ne 11
(2009 ron) ycTaHOBHII psii HPEMSTCTBUIA U CPECTB MPABOBO 3alIUTH B OTHOIICHUH
JOCTyTa K MPaBOCYAHIO JUISl eTel U3 Yucia KOPSHHBIX HapoaoB. B myHkTe 23 0c060
OTMEYaeTcs, YTO TOCYAapCTBa-YIYACTHHKH 00s3aHBI 00eCIednTh, YTOOH "'cyneOHbIe 1
aJMUHUCTPATUBHBIE OpraHbl MOTIHU JOJDKHBIM 00pa30M KOHTPOJHPOBAThH M obecrie-
quBaTh" HaJJIeKallee coONoJeHne NPUHIMNA HeAucKpuMuHanuu. [ocynapcTBy Tak-
ke clieZlyeT NOMHHUTh O TOM, 4TO 3()(PeKTUBHBIE CpelCcTBA MPABOBOM 3alIUTHI B CBI3U
¢ coONIoIeHreM MPUHIUINA HEJUCKPUMHUHAIIMH JOJIKHBI ObITh “"CBOCBPEMEHHBIMH H
IOCTYITHBIMH "

51. CymecTByeT ocTpas HEXBaTKa JaHHBIX O JETAX M MOJIOAEKH U3 YHCIa KOpEH-
HBIX HapoJOB B CHCTEME IPaBOCYIHs, KOTOpas HE TOJBKO 3aTPydHSAET OLCHKY Mac-
mTab0B MMEIOMUXCA NMpoOIeM, HO M MPEMsATCTBYET pa3paboTKe W OCYIIECTBICHHUIO
HaJUIe)Xaled MOJUTHUKY 10 MPEOJOICHUIO UX YPEe3MEPHOH MPEeACTaBICHHOCTH B CHC-
TeMme mpaBocyaus. Komurer moguepkHy1 HEOOX0IUMOCTh cOopa J1e3arpernpoBaHHBIX
JIAHHBIX 10 JETAM M3 4YHCJa KOPEHHBIX HapoIOB, C TeM 4YTOOBI 00ECIeunTh BBISBIIE-
HHE CllydaeB IMCKPHUMHMHALMU>’, yKa3aB, 4TO TOCYIApCTBAM CJIENYET NPHIOKUTH
YCWIJIHS 110 yITy4YIICHHUIO JIe3arpeTalliy JaHHbIX B CHCTEMaX OTHPaBJICHUS MPaBOCYIUs
B OTHOIIEGHWH HecoBeplIeHHoJeTHUX. Kpome Toro, Komurer momuepkuym, uto ans
YCTpaHEHHUS YCIOBUH, BBI3BIBAIONINX AMCKPUMUHANMIO, HEOOXOAMMO HPHUHATH MO3H-
THBHBIE MEpHI, TaKWe KaK IPEJOCTABJICHHE JOCTyNa K yYHUTHIBAIOIIUM KYJIbTYpHBIE
0COGEHHOCTH yCIIyraM B 00JIaCTH MPABOCYIMS MO JIEJaM HECOBEPIIEHHOJIETHIX .

52. Ilymkr 3 crateu 40 KomBeHmum o mpaBax peOGeHka TpeOyeT OT TrocyaapcTB
HOPHUHATH MEpsl K TOMY, 4YTOOBI O0palieHle ¢ IeTbMHU, KOTOPbIE, KaK CYUTAETCs, HApY-
MMM YTOJOBHOE 3aKOHOJATENbCTBO, OOBUHSIOTCSA WM IPU3HAIOTCS BUHOBHBIMH B
€ro HapyUICHWH, 0 BO3MOXHOCTH CTPOMJIOCH 0€3 HCIOJIb30BaHUs CyqeOHOro pasou-
parensctBa. Kpome Toro, Komuter mocienoBarenbHO oTMeYal, YTO apecT, 3ajaepika-
HUE WJIH TIOPEMHOE 3aKII0UeHHE peOeHKa MOXXET MCHOJIb30BaThCS JIMIIL B KaYeCTBE
kpaiineil Mepb®. B OTHOImIEHNM NeTell U3 YKMClIa KOPEHHBIX HAPOJOB MOTYT OBITh HC-

49

50

51
52

Komurer nmo npaBam pebeHka, 3amedanne obuiero nopsigka Ne 11 (CRC/C/GC/11),
MyHKT 74.

Australian Institute of Health and Welfare, Youth justice in Australia 2011-2012:
an overview (2013), page 10. Available at:
http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=60129543208.
Submission: New Zealand Human Rights Commission, Te Kahui Tika Tangata.
Komurer nmo npaBam pebeHka, 3amedanne obuiero nopsigka Ne 11 (CRC/C/GC/11),
MYHKT 24.

Tawm xe, nyHKT 25.

Tawm xe, myHKT 74..
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MOJTB30BaHbl TPAJUIHOHHBIE CHCTEMBl BOCCTAHOBHUTEIBHOTO IPAaBOCYIHs, OTBEYAIO-
e HOpMaM MEXIYHapOoJHOTO IpaBa, C MEJNbI0 YPEryIHpOBaHUSA NNl C yJdacTHEM
nereit m Moronexu. KoMuTeT Takke peKoMeHIyeT pa3padorars IpOrpaMMBl H YCIy-
Tl Ha YPOBHE OOINHMH, KOTOpPbIE YYHTHIBAIOT NOTPEOHOCTH M KYJIBTYpPHBIE 0COOEHHO-
CTH JeTel U3 Yuciia KOPEHHBIX HAapoJOB, UX ceMell u 06II.II/IH55. B Ascrtpanuu, Ha-
npumep, [Iporpamma npaBocynus KOpEHHBIX HApoI0B GUHAHCHPYET MPOTPAMMBI, Ka-
caroniuecss Ha OpraHU3alud PacCMOTPEHHUS NeN M MEPONPHUATHNA B 00IacTH HCIpaBH-
TeNbHOIO BOCIUTAHMS, IPEJAHA3HAYEHHBIX JUIsl JeTell U MoJogesxu ™.

53. TocynmapctBaMm cienyeT pa3paboTarh M OCYHNIECTBHUTH NMPOTPAMMBI MO MOJTrO-
TOBKE COTPYAHUKOB NPABOOXPAHUTEIbHBIX U CyAcOHBIX OPraHOB, a TaKXe JPYTUX CO-
OTBETCTBYIOIIMX I'PAXXJAHCKUX CIyKallUX MO MpaBaM JeTeH M3 4rciia KOPEHHBIX Ha-
pOJIOB, IO CIIEIMAIBHBIM MEpPaM 3aLIUTHI IS eTeH U MOJIOJEXKH U3 YHCiia KOPEHHBIX
HapoJ0B M IO HCIOJb30BAHHWIO ITOAXOJOB, YUHTHIBAIOUIUX KYJIBTYpPHBIE OCOOEHHO-
cru®’. Takke KpaiiHe HEOOXOAMMO, YTOOBI COTPYAHHKH TPABOOXPAHUTENBHBIX U Cy-
JeOHBIX OPTaHOB MMEJIH IMOATOTOBKY IO OOHApYyXEHHUIO TPaBM M MOTIH 3aHUMAaThCSA
TaKHMHU MPOGJIEMaMH, KaK HACHIINE U CEKCYalbHbIE HAJPyraTelbcTBa ™,

54. Eme ogHMM NpPHUHIMIIOM, KOTOPBIH [OJDKEH COOIIOAATHCS BCErnAa, SBISCTCS
NPUHIHUI YBaKeHHS B3rIsinoB pedenka. Ctatesa 12 KonBennuu o npaBax pebeHka 3a-
KpeIIsieT MpaBo JeTel OBITh 3aciHyMIaHHBIMH B XOJ€ JI000TO 3aTparmBaroIlero ux
CyaeOHOTo WM aAMUHUCTPATUBHOTO pazbupartenscTBa. B ciydae meTeit u3 ducia ko-
PEHHBIX HAapOJOB B YHCIO MEp MO OCYIIECTBICHHUIO MpaBa OBITh 3aCIyHMIaHHBIM B XO-
JIe cyneOHOTO MJIM YrOJOBHOTO pa3OMpaTenbcTBa BXOAMUT IPENOCTABICHHE Oecriat-
HBIX YCJIYT INEpeBOAYMKAa M TapaHTHPOBAaHHAsA IOPUAMYECKAas MOMOIIb C YYETOM HX
KYJIbTypHBIX ocobenHocTeir®. B I'BaTemMane B paMkax CygeOHONH CHCTEMBI YUPEKAEH
IleHTp MHCBMEHHBIX M YCTHBIX NI€PEBOAOB JJI KOPEHHBIX HapOIOB C LENbI0 obierye-
HUS UM JIOCTyIa K NMPaBOCYAWIO, U B YACTHOCTH JKEHIIMHAM M JETSAM M3 YHCIa KO-
peHHBIX HaponoB. L[eHTp pacmonaraeT NUCbMEHHBIMH U YCTHBIMH CYAEOHBIMU Tepe-
BOAYMKAMH, IPENOCTABISIOMINMI yCIYrH IO BCEH TEPPUTOPHH CTpaHBl U Ipodec-
CHOHAJIbHO BJIAJECIOIMMK 22 A3bIKAMH Maiis, Ha KOTOPBIX TOBOPAT B cTpane®.

55.  Kak yxe oTmedanocs BbIlIE, IPU PACCMOTPEHUH BONIPOCA O JOCTYIE JeTeH U3
YyCciIa KOPEHHBIX HAapOJOB K IPaBOCYAMIO KpaWHE BaXHO NPUMEHSATH IEIOCTHBIN
noxaxon. OnHON n3 obnacTel, 3aciyXUBAOIMUX 0COO0r0 BHUMAaHUS, SABISIETCS 00pa-
3oBanue. KauecTBeHHOE 00pa3oBaHME MOXKET CBHITPaTh CTUMYIHUPYIOIIYIO POJIb IS
OCYIIECTBICHHS MpaB YeJOBEKa, MPUHOCS IPH 3TOM IIOJb3Y OTAEIbHBIM AETIM M HX
obmuHaM. bonee KOHKpETHO, IPENOCTABICHUE AETIM M MOJOJEKH U3 YuCIa KOPEH-
HBIX HapoJ0B 00pa3oBaHUSA B 00JIACTH NpaB YEIOBEKA JOJDKHO OCYIIECTBIATHCS Kak
CPEACTBO PACIINPEHUS UX IIPaB M BO3MOKHOCTEH KaK OTACIBbHBIX JIHI], TAK U C [EIbI0
obecrieueHHsI CaMOOTIpEIeICHUS X OOUTUH.

GE.14-13913

Tam sxe, myHKT 75.

Submission: Australia.

Tawm xe, nyHkTer 33 u 77

Expert seminar: Hannah McGlade.

Komurer mo mpaBam pebGeHka, 3amedanue obuiero nmopsigka Ne 11, myHkr 76.
Submission: Guatemala.

17



A/HRC/EMRIP/2014/3

18

I/IHBaJII/IIlbI U3 YUCJIA KOPCHHBIX HAPOA0OB

HpensrcTBus

56. I/IHBaHI/I,I[BI N3 YHUCJia KOPCHHBIX HAPOAOB CTAJIKHUBAIOTCA C MHOTOYHCICHHBIMHA
1 COBOKYIIHBIMH HNPEMATCTBUAMU B OTHOIIEHUHN AOCTYIIAa K IMPaBOCYAHIO. Takue npe-
IEITCTBUA CYHICCTBYIOT BHYTpU O6H.[CCTB3 (B YaCTHOCTH, IO NPHUYUHC HACHUIIUA, HU-
II€ThI, MapTrUHaJINU3alIuN U ,I[I/ICKpI/IMI/IHaHI/II/I), BHYTPH TOCYAapCTBEHHBIX CUCTEM YIO-
JIOBHOTO MPaBOCyAUs U BHYTPU CYHC6HBIX CHUCTEM KOPECHHBIX HAPOJOB.

57. VHBanuapl U3 4uciaa KOPEHHBIX HAPOAOB MOABEPTAIOTCS HENMPOIOPLHOHAILHO
BBICOKOMY PHCKY IOCTpPajaarh OT JIIOOBIX (OPM HACHIUA U OT OTCYTCTBHS 3a00THI,
4TO eme Oosiee ycyryonsercs NMCKpUMHUHAIMEH MO NMPU3HAKY pachl, MOJa, HACHTHY-
HOCTH M CEKCyaJIbHOW opueHTanuu. Takue BUABI HACHINS BKIIOYAIOT B ce0s pusnde-
CKO€, NICHXUYECKOe M CeKCyalpHOe Hacwiue. Hacunme B OTHONICHWH WHBAJIHIOB U3
YKCcIIa KOPEHHBIX HAPOJIOB 3a4acTyl0 3apOK/IAETCA B MX COOCTBEHHBIX ceMbsax’l, Oma-
casiCh JUIINTHCA CEMEWHOI'0 OKPYXEHHUS M 4acTO HE MMes BO3MOXXHOCTH IOJYIUTH
aNbTEePHATHBHBIA YXOJ WM OOpaTUTHCS 3a MOMOIIBI0 K BHEHIHMM HCTOYHHMKAM, HH-
BaJINJbl U3 YHCIA KOPEHHBIX HAPOJOB MOTYT OBITH BBIHYXKJIEHBI OCTaBaThcs B Oec-
NPaBHOM MOJIOKEHUU®, MO0 €CM UM yHaeTcs MOJYYMTh yXOJA, TO 3a4acTyl0 OHH
MO/IBEPTAIOTCS KECTOKOMY HACHIIMIO CO CTOPOHBI CBOMX ONEKYHOB, KOTOPBIE IPHU3Ba-
HBI IPEJIOCTABIATH UM 3aIIUTY.

58. OTCYTCTBHE YYHTHIBAIOIIUX KyJIbTYypHBIE OCOOEHHOCTH M SBISIONIMXCH 0C-
TYNHBIMH CHCTEM OLEHKH COKpAIlaeT JOCTYH MHBAIHMIOB U3 YHCJIa KOPEHHBIX HApo-
0B K TIpaBocyauio. Takike B 3HAYNUTENLHOH CTENEHH 110 NPUYUHE HUMIETHI, H30JIAUH
¥ MapruHajJn3al{yd MHBAJUIB M3 YHCJIa KOPEHHBIX HAPOAOB HE B COCTOSHHM ITOIY-
YUTH Hajnexkallee HAGMIOAEHHE, YXOI WM JledeHHe. Bo MHOrMX CIydasx MepBbIii
KOHTAKT MHBAJUIO0B U3 YHCJIAa KOPEHHBIX HAPOJIOB, 0COOEHHO IHI] C OTPAHUYEHHBIMH
YMCTBEHHBIMH BO3MOKHOCTSMH, CO CIyKOaMH 110 OKa3aHHIO NMOMOIIM WHBAIHIAM,
HACTyMaeT Mocle TOTO, KAk OHU BCTYMAlOT B KOHTAKT C CHCTEMOH YTOIOBHOTO MPaBO-
cynus®,

59. PacmpocTpaHeHHBIH XapaKTep TakXKe MMEET NMPAKTHKa TOMELICHUS MHBAJIUIOB
U3 YHUCJIa KOPEHHBIX HAPOAOB MOJ CTPaXy, I/l€é OHHM CTAJKHBAIOTCA C JOMOJHUTEIb-
HBIMHM TPEMSATCTBUAMH, BKIIOYas IPOU3BOJIBHOE HIM OECCPOYHOE COJEpIKAHHE 0N
CTpaxeil B yupexACHHUSIX NIUTEIHLHOTO NPEeObIBAHNS, 0COOCHHO NMPH HAIWYUU y HUX
mpo0eM ¢ NMCUXHYECKHM 370POBBEM WM OTPAHWYEHHBIX YMCTBEHHBIX CIOCOOHO-
creii®. VHBamuapl M3 4MCIa KOPEHHBIX HAPOJOB CTAJKHBAIOTCH C TPEMSATCTBHAMH
BHYTPHU CHCTEMBI IPABOCYAHsS, YTO HE MO3BOJISIET UM BOCIOJIB30BAaThCS NMOMOINBIO U
ycayramu. Hanpumep, B ABCTpanuy JIHIla ¢ OTPaHMYCHHBIMH YMCTBEHHBIMH CIIOCO0-
HOCTSAMH M3 YHCJa KOPEHHBIX HapOJOB 3a4acTyI0 IOJBEPraroTCs IOMENICHUIO IOJ
CTpaxy W NMPHU3HAIOTCS HECHOCOOHBIMH ydacTBOBAaTh B CyAeOHOM pa3OmpaTenbCTBe.
B mono0HEIX cirydasx ux nmpeObIBaHME TOJ CTPa)Ked 4acTO CTAHOBHUTCS OECCPOYHBIM.
Coo0meHnst, MOMydYeHHbIE OJKCHEPTHBIM MEXaHH3MOM, MO3BOJISIIOT MPEATOIOXKHUTS,
YTO JUIA, MPUHAJJIEKAINE K KODEHHBIM HapoaaM, 9acTo COIEpPKaTcs MOoJ CTpaxeil B
HEHaJUIeXKAINX YCIOBUAX, TAKMX KaK TIOPbMBI CTPOTOTO peKnMa B ABCTpaliny, B KO-
TOPBIX HAXOJUIIHUCH JHUIA C OTPAHUYCHHBIMH YMCTBEHHBIMH CIIOCOOHOCTSIMH M3 YHC-
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UNFPA Pacific Sub-Regional Office, A Deeper Silence — The Unheard Experiences of
Women with Disabilities (Suva, Fiji, 2013), p. 41.

Expert seminar: Ipul Powaseu.

Submission: Aboriginal Disability Justice Campaign.

E/C.19/2013/6, ctp. 10.
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JJa KOPE€HHBIX HApOJOB W B KOTOPBIX, COITTacCHO COO6H.[€HI/IHM, OHHU TIIOABEPTAIIUCH
YpEe3MEPHOMY NPUMEHCHNUIO MEXAHUYIECCKNX U XUMHUICCKUX CPEACTB CZ[ep)KI/IBaHI/I}IGS.

60. OrpanudeHHoe Hanuuue WHPOPMANUU B JAOCTYNHOM (GopMare MmpeacTaBiseT
€000l cepbe3HOE MPENITCTBUE IS WHBAIHUIOB U3 YUCIA KOPEHHBIX HapoaoB. [loiy-
yeHue UH(POPMAIMHU O MpaBax U JAPYTHX MPABOBBIX U 00pa30BaTENbHBIX MATEPHUAIIOB
4acTO SIBJISAETCS TPYAHBIM MPU OTCYTCTBHH HEOOXOJUMON BCHOMOTATEIbHOW TEXHO-
JIOTHH ¥ MaTepHUaiOB B aJbTEPHATUBHBIX (hopMarax, B TOM YKCIE B TOCYAaPCTBEHHBIX
YUPEKICHHUSAX, YIPESKACHHUIX KOPEHHBIX HaponoB U B yupexaeHusx OOH. B ceinb-
CKMX WJW OTJIAJEHHBIX palloHAX BO3MOKHOCTH TaKOTO JOCTYyMa 4acTO OTCYTCTBYET
BooOIIIE.

61. B HEKOTOPBIX A3BIKaAX KOPEHHBIX HAPOJAOB OTCYTCTBYIOT IIOHATHUA WU CJIOBa
JIIA 0003HaUYCHUS WHBAJIUJIHOCTH. I/ICTOPI/II/I WHBAJIUIOB U3 YHCJIa KOPEHHBIX HAPOIOB
4YaCTO YTAaUBAKTCA U HC pa3rjiallialoTCs 06].].II/IHaMI/I KOPEHHBIX HapO,I[OBGB. TakoBa pe-
AJIBHOCTH, KOTOpas ABJIACTCA INPAMBIM PE3YJIbTATOM CTUIMaTHU3allUW WHBAJIWIOB, 3a-
JaCcTYylo O6YCHOBHCHHOI71 YCTaHOBJICHUEM 3allaIHbIX MO,I[GJICﬁ pa3BuTHUA, HpU KOTOPBIX
O6H.II/IHI>I HC CMOIJIM NpU3HATh U HNPUHATHL MHBAJIUAOB M3 YHUCJIA KOPCHHBIX HAPOAOB.
I/IHBaHI/IHH 9aCcTO MapruHaJIu3UPOBAaHBI U MOABEPTAIOTCA HACUIWIO U HAAPYTATEIBCT-
BaM. OTCYTCTBI/IC MMOAACPIKKHU cemeit ¢ AC€TbMU-UHBAJINAaAMHU CIIMIIKOM 4YacCTO IIPHUBO-
JAUT K PA3JIy4€HUIO I[CTCI71 CO CBOMMH CEMBIMHU U NI€PEAAYEC UX HA BOCIIUTAHUE B CHC-
TEMY OIICKH. C Hamnbonbiiei BEPOATHOCTHIO 3TO MPOUCXOAUT, €CIIM Y KOPECHHBIX Ha-
pPOoAOB UMECTCA IevyaabHBIN I/ICTOPI/I‘IGCKI/Iﬁ OIIBIT, HATPUMEDP B CBA3U C MPUHYAUTEIb-
HBIM YCTAaHOBJICHUEM CHUCTEMBI I.HKOJ'I'I/IHTepHaTOB67.

62. IlpaBo Ha OXpaHy CEKCyaJIbHOTO M PEHPOIYKTHBHOIO 30POBbS MHBAIUAOB M3
YyCciIa KOPEHHBIX HApoJ0B, OCOOCHHO JKEHIIWH, YacTO HapylIaeTcs IOCPEICTBOM
CEKCYaJbHOTO HACHIUS, NMPUHYAUTEIBHOTO NMPUMEHEHHS CPEACTB KOHTPALENINH, a
TaKKE CEKCYaJTbHOI M PENpPOJYKTHBHONW CTHTMATU3aIMU. DTO MOKET yCYTyOIATHCS
B OTHOIICHUHM MHBAJINJOB U3 YHCJIA KOPEHHBIX HAPOAOB, KOTOPBIE TAKXKE IPHHAAIE-
xaT K coobmectBy JITBT u monBepraroTcst TUCKPUMHUHAIINA B CBSA3U CO CBOECH CEKCY-
albHON OpUEHTAalMEeH MM TeHIEPHON MACHTHYHOCTHIO M TaKUM O0Opa3oM HCIIBITHI-
BAIOT COBOKYIHYO JUCKPUMHUHALUIO M U30JIAIHI0,

CpeacTBa npaBoBOii 321U THI

63. [lexnmapauus KOHKPETHO IpEAyCMaTpHBaeT HEOOXOAUMOCTh 00eCIeYeHHs NpaB
U 0coOBIX MOTpeOHOCTEH WHBAJIMIOB, MPUHAICKAIMUX K KOPSHHBIM HapoJaM, I0-
CPEeICTBOM Mep, HAIPaBICHHBIX HA YIyYIIEHHUE COLHAIBbHO-IKOHOMUYECKUX YCIOBUMN
UX KHM3HH, a TaK)Xe OCYyLIeCTBIeHHs Jleximapanuu, BKIIOYas CTAaTbH, CBA3aHHBIE C
npaBocyaueM (cooTBeTCcTBeHHO ctaThd 21 m 22). KoHBeHUMS 0 mpaBaX MHBAJIHIOB
npexycMaTpuBaeT oOLIMe paMKH JUIS HOOIIPEHUS NMpaB MHBAJIWIOB, BKIOYAs MEpPHI
o o0eclevYeHnI0 HeIMCKPUMUHAIIMN M PAaBEHCTBa B CBSA3M C JOCTYNIOM K IPaBOCY-
quto (nyskt 1 crateu 13) u npodeccroHanbHY0 NOATOTOBKY CyAeOHBIX PAaOOTHUKOB
(myukT 2 crarbu 13). B nyHkTe p) nmpeaMOyibl BeipaxaeTcs 00eCIOKOCHHOCTh MOJIO-
’KEHHEM HHBaJNJI0B U3 YUCJIa KOPEHHBIX HApPOAOB.

64. OOpazoBaHume Ha pa3TUYIHBIX YPOBHAX OyaeT cmocoOCTBOBATH pacIIHPEHUIO
JOCTyIA K IPaBOCYIHIO U1 MHBAJIUJOB U3 YUCIIa KOPEHHBIX HAPOIOB, BKIIOYAs MPO-
CBELICHHE M0 NpobieMaM MHBAIUAHOCTH VIS HAaCENeHUS B IEJOM M JUISl CIeUHalu-

GE.14-13913

Tam xe.

Expert Seminar: Ipul Powaseu.
E/C.19/2013/6, ctp. 7, 13-14.

UNFPA Pacific Sub-Regional Office, p. 42.
Ibid.
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CTOB MO OTHPABICHUIO YrOJOBHOTO MPABOCYAHS, a TAKKE MNPOCBELIEHHE 110 MPaBaM
yenoBeKa MHBAIMIOB JUIsl HACEJEHHUS B 1EJOM M i paGOTHUKOB CHCTEMBI yrOJIOB-
HOTO IpaBoCyaus .

65. Ecxm Oosee cymecTBeHHass MOMOIIb OYIEeT MPEJOCTaBIATHCS CEMBSIM C HMHBa-
JNUJaMH, KOTOPbIE 3a4aCTYIO0 SIBJISIIOTCS OCHOBHBIMHU ONEKYyHaMH, TO 3TO OyIeT CIo-
cOOCTBOBATh COKPAILICHUIO BHYTPHCEMEHHOTO Hacuius. UJeHbl ceMbU 4acTo He 00-
JNAJIAl0T COOTBETCTBYIOMIEH MOATOTOBKONM M HE MMEIOT HaJJiexallei BO3MOXHOCTH,
HOAAEPKKU ¥ PMHAHCUPOBAHUS 115 BBIIONHEHUS CBOEl ponu onexyHoB .,

66. PacmmpeHue gocTymna K yciayraMm ajgBOKaTa MOTIO Obl MPUBECTH K yIydIICHU-
M, HallpuMep, B TeX CIydasX, KOTAa CYIIECTBYET MOTPEOHOCTh B KBaIN(HUIIMPOBaH-
HOIl OecrulaTHOM NpPaBOBOIM NOMOIIM, OZHAKO OTCYTCTBYET IPEAJIOKEHHE TAKOBOU
WM KOTAAa IOCTYMHBIH aJBOKaT He oOnamaeT AOCTAaTOYHOW KBanudukanuei amns pe-
IICHUSI BOMPOCOB, CBA3aHHBIX C IOPUAMYECKMMH W HHBIMH IMOTPEOHOCTSIMH CBOMX
KJIMEHTOB — MHBAJIWJOB W3 4YHCJIa KOPEHHBIX HaponoB. Kpome Toro, mHBamuisel u3
9qUCiIa KOPEHHBIX HApOJOB MOTYT CTOJKHYThCS C TPAHCIOPTHBIMU mHpoOiemMaMu B
CBSI3U C IOPUAMYECKHMH M aHAJOTHYHBIMH yCIYraMH H3-332 OTCYTCTBHS AOCTYITHOTO
TPAaHCIIOPTHOTO 00ECIIEYCHUS ISl UX TTOTYyUCHHUS.

67. HpeZLOCTaBJICHI/IC WHBaJIWJIaM BO3MOXHOCTH HUrparb ONPEACICHHYIO pOJIb B
CUCTEMAX YI'OJIOBHOTO IpaBOCyAH:A 6yZ[CT crnoco0CTBOBATH pacmimpeHUIO UX IPpaB U
BO3MOXKHOCTEH U 00€CIIEUCHHI0O UM 00Jice BHICOKOU CTEINEHHU 3alIUTHI. Oco0Osie MEPBI
CIEAYET NMPUHATH C LUEJBI0O PACIIUPEHUA IOpI/II[I/I‘ICCKOﬁ INOMOIIM M 3alIMThl WHBAJIU-
JOB U3 YHCJIa KOPCHHBIX HAPOAOB IJId CHUXECHUA UX YA3BUMOCTH.

V. BoccTaHOBHTEJbHOE MPAaBOCYANE

A. Pa3paborka onpeaesjieHUsi BOCCTAHOBUTEJbHOIO0 NPABOCYIUSA

68. IIpomoixkaromieecss pa3BuTHEe U NPUMEHEHUE MPOIECCOB BOCCTAHOBUTEIBLHOTO
MpaBoOCYAUsl 0O3HAYAeT, YTO JIaTh OJHO3HAYHOE BCEOOBEMIIIONIEE ONpENeIeHUE ITOMY
MOHSATHUIO HEBO3MOXHO. Mexay mpoueccaMi, KOTOpble IIPU3HAaHbBl B KaueCTBE BOC-
CTAHOBUTEJIbHBIX, MOTYT UMETbCS CYIIECTBEHHbIE PA3JIU4YUsl B TOM, YTO KacaeTcs He-
00XOAMMOCTH WJIM JKEJNaTeJbHOCTH BO3ME3AMs W HaKa3aHWs, CTEINEeHU y4acTHs W
B3aUMOJEHUCTBUSA MOCTPAAABIINX CTOPOH U CTECIEHU BHUMAHHUSA, YAECIAEMOIO >KEpT-
BaM. HecMoTpsi Ha 3TH pas3nuuus, HEKOTOpbIe (aKTOPhl BCErAa acCOLUUPYIOTCS C
ImpoIeccaMi BOCCTAaHOBUTENBHOTO npaBocyausd. K Ux dmciy OTHOCATCS MpenoCTaB-
JIEHHEe BO3MOXKHOCTH OOMEHATHCSA OIBITOM, yAElIeHHE BHUMAHHUS BOCCTAHOBJICHUIO
B3aMMOCBsI3ei, TpeOOBaHHE O MPUHECCHUH M3BUHEHUH U/UIU MPENOCTABICHUH perna-
panuy, akTUBHOE y4acTUE CTOPOH B IIEPEroBOPax O CIPABEMIMBOM YPETYIUPOBAHUU

¥ aKLUEeHT Ha MHUIMAIMI MANora MeK/1y CTOPOHAMHU 2,

69. Xors, Kak OKazaloch, MHOTHE COBPEMEHHBIE NMPOIECCHl BOCCTAHOBUTEIBLHOTO
IpaBOCYAUsl MEPBOHAYAIBHO OBUIM pa3paboTaHbl B KOHTEKCTE YrOJOBHOTO NMPaBOCY-
JUsT ¥ 3Ta T€Ma pacCMaTPUBAETCS B MHOTOYHCIEHHBIX JUTEPAaTypHBIX HCTOYHUKAX,
OCHOBHasi OCOOCHHOCTH IPOLIECCOB BOCCTAHOBHUTEIHHOTO IPAaBOCYIUS COCTOUT B

" Expert Seminar: Ipul Powaseu; E/C.19/2013/6, p. 9.

™ UNFPA Pacific Sub-Regional Office, p. 41.

72 I[J'ISI 60nee HO}Ip06HOF0 O3HAKOMIJICHUSA C BOCCTAHOBHUTECIBbHBIM IIPAaBOCYAUEM, BKIOYasA
OMPECACIICHUEC U 06m14e YEPThI IpOorpaMM BOCCTAHOBHUTEIBHOI'O MpaBOCyAUsd, CM. United
Nations Office on Drugs and Crime, Handbook on restorative justice programmes,
(UNODOC, Vienna, 2006).
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TOM, YTO B Pa3TUYHEIX (OpMax OHH MPUMEHUMBI IO OTHOMIEHHUIO K IMHPOKOMY KPYTY
KOHTEKCTOB. [103TOMY mpu ompenesleHun MacTaboB M IPUPOIBI BOCCTAHOBUTEIBHO-
ro mpaBocynus ObBUIO OBI MOJIE3HO PACCMOTPETHh PA3IMYHBIE CIIOCOOBI HCIONIh30BAHUS
ATHX TIPOILECCOB U COMOCTABUTH MX C JPYTHMH, BBITCKAIOIMIUMHU M3 Pa3lWYHBIX Tpa-
IUNUH, TAKHX KaK MPABOBBIE CHCTEMBI U OOBIYHOE MPaBO KOPEHHBIX HapomaoB. [Ipo-
[[eCChl BOCCTAHOBHUTEIBHOTO MPABOCYIHS MOTYT MPUMEHATHCS K MHUPOKOMY CHEKTPY
npo0ieM, HauYnHas OT BOIPOCOB, 3aTPAarMBAIOIINX [EJIbie HAPOAbl U OOMIMHBI (Takue
KaK KOJIOHW3aIMs W NPUHYAUTEIbHAS AaCCUMHIAIMS; HAIPUMEp, CHUCTEMBI IIKOJ-
HHTEpHATOB s uHjelneB B CeBepHOW AMepHKe), U KOHYAs CIOPAMH MEXAY OT-
JeNTbHBIMH JUIIAMHU Ha YPOBHE OOIHHEI.

70.  HexoTopsle mporeccsl BOCCTAHOBUTEIBHOTO NMPABOCYAUsS OOBIYHO acCOLMUPY-
I0TCSI ¢ KOHKPETHBIMH BHIAaMHU Hcmonb3oBaHus. Hampumep, "kpyr mpasocynus’
00BIYHO UCTIOJIB3yETCS B c(hepe yroJoBHOTO NMPaBOCYAUS, @ KOMUCCHH 110 YCTaHOBIIE-
HHI0O MCTHHBI YacTO HCIIOJB3YIOTCS B TOCTKOH(IMKTHBIX obmecTBax'®. He Bcerna
CyIIECTBYET KOHKPETHOE pa3iIMune MEXJIY BHJIAMH IMPAKTUKH M KOHTEKCTAaMH, B KO-
TOPBIX Takas IpaKTHKa HCMoNb3yeTcs. Hampumep, B KOHTEKCTE YTOJIOBHOTO CYZHO-
IIPOU3BO/ICTBA BOCCTAHOBUTEIBHOE MpaBoOCyAne, KaK MPaBUIIO, HPUMEHSIOT IO OT-
HOIICHHWIO K JKEPTBE, MPaBOHAPYLIUTEIIO W JHUIAM, 3aTPOHYTHIM IPECTYIUICHUEM.
BwmecTe ¢ TeM MCIONB30BaHUE 3THX MPOLECCOB MOXKET TakKe CIOCOOCTBOBAaTh yCTa-
HOBJICHUIO MHpa W NPUMHUPEHHUIO B Oojee MHUPOKOM OOIIECTBE 3a CUET yMEHBUICHUS
YhciIa CIyd4aeB TOBTOPHOTO COBEPUIEHHS TPECTYIUIEHWH !, MOBBINIEHUS CAMOCTOS-
TEJBHOCTH OOUIMHBI ¥ YKPEIJIEHHS B3aMMOMIOHUMAHHUS MEXTy CTOPOHAMH .

71. B cBs3uM ¢ paccMOTpPEHHEM IIPOIIECCOB BOCCTAHOBUTEIHHOTO IMPABOCYAHS Clie-
JIyeT BBIJEIUTH emie oguH (aKkTop, a UMEHHO. X POJb IO COACHCTBUIO B HOCTYyIE K
MPaBOCYIUIO B CBA3M C TAKUMHU KPYITHOMAacCIITaOHBIMH NpoOIeMaMHu, Kak rpyOble Ha-
pYLIEHHS MpaB 4YeJIOBEKa W HECNPABEIINBOCTD, AOMYIIEHHAS B MPOILUIOM TOCyAapCT-
BOM I10 OTHOLIEHHUIO K KOPEHHBIM HapoaaM. [Ipu ucnosp3oBaHny mogoOHEIM 00pa3om
MPOILECCH BOCCTAHOBUTEJIHHOTO TPABOCYAHS BHOBb IIOKa3bIBAIOT, YTO TAKOW MX BH]
UCITOJIb30BAHUS HE COBCEM OTJIIMYAETCS OT JEHCTBUIl B CBSI3M C YTOJOBHBIMH JCSHUS-
MH, COBEpIIAEMBIMH OTACJIBHBIMHU JHIaMu. Hampumep, XoTs Kakas-a1ub0 KOMHCCHUS
10 YCTAHOBJICHUIO MCTUHBI MOXET OBITH CO3JaHa JJIs PACCMOTPEHMSI HECIpPaBEMJIH-
BOCTH, MEPEXHUTON OoJiee MHUPOKOH OOMHOCTRIO JIOeH, ee QyHKIIMOHUPOBaHHUE OY-
JIeT OKa3bIBaTh BO3/ACHCTBME HA TO, KAKMM 00pa3oM OCYILIECTBIJAETCS AOCTYI K Ipa-
BOCYJHIO, KAK IIPOUCXOAUT €ro OTIPABICHUE W KaKHE PEIICHUS BBIHOCATCS II0 OTHO-
IMICHUIO K OTAENbHBIM JnnaM. K npyruM mpuMepaMm OTHOCSTCS HAaIMOHAJIbHBIE pac-
CIIEOBAHMS 1O 3€MEJBHBIM BOIPOCAM B CBSI3M C CHCTEMaTHYECKHM JUIICHUEM KO-
PEHHBIX HapoIOB NpaBa BIaACHUS 3€MICH, Kak, HaIpHMeEp, pacciiefoBaHuE, IIPOBO-
numoe HanmoHanbHOM KOMUCCHEN 11O IpaBaM uyesloBeka Mamnai3uu.

GE.14-13913
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Cwm., mampumep, OHCHR, Transitional Justice and Economic, Social and Cultural Rights,
New York and Geneva, 2014 u OHCHR, Rule of law tools for post-conflict States — Truth
Commissions, New York and Geneva, 2006.

James Bonta et. al. “Restorative justice and recidivism: promises made, promises kept?”
in Handbook of Restorative Justice, Dennis Sullivan and Larry Tifft (eds) (Abingdon, UK,
Routledge, 2007).

O1oT BOIIPpOC OGC}’)KZ[&GTCS{ B CBs3U C HAKOIUJICHHBIM OIBITOM IO PACKPLITUIO NpaBAbl U
pacnupoCTpaHCHUIO HpaBL[I/IBOf/i I/IH(l)OpMaHI/II/I nocpeaCTBOM Komuccuu mo YCTaHOBJICHUIO
HCTUHBI U TpuMupeHuto B Kanazae, pasmemeno no agpecy
www.trc.ca/websites/trcinstitution/index.php?p=7.
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B.

B3anmocBs3he MEKAY BOCCTAHOBUTC/IbHBIM IIPAaBOCYIHEM,
00BIYHBIM npaBoM M TPAAULIUOHHBIMHU NNPABOBBIMHA CUCTEMAMMU
KOPE€HHBIX HApoa0oB

72. B3auMOCBS3b MEXIY MPONECCAMH BOCCTAHOBUTEIBHOTO MPABOCYAUS U IIPO-
1[eCCaMHi, B OCHOBY KOTOPBIX 3aJI0)KCHBI IPABOBBIC CHUCTEMbI KOPEHHBIX HAPOJOB U
CUCTEMBI 06]>I‘{HOFO nmpaBa, moMorae€T oNnpeaACjJIuTb paMKU BOCCTAHOBUTECJIbHOI'O Ipa-
Bocyaus. Oto mpuobperaeT ocoboe 3HauUE€HHE, YYUTHIBAsA, UYTO MPOIECCHl BOCCTAHO-
BUTCJIBHOIO MpaBOCyAUsA YaCTO HUCIIOJB3YIOTCA KOPCHHBIMU HapoAaMW HJIIN B OTHO-
IIEHUH KOPEHHBIX HapoAoB’°. CyecTByeT HECKONbKO acMeKTOB TAKOH B3aHMOCBS3H,
BKJItO4YasA YPOBCHb COBMECTHUMOCTH IpaBa KOPCHHBIX HAPOAOB HUJIU 06LI‘1HOFO npaBa u
MPOILIECCOB BOCCTAHOBUTEIBHOTO MPaBOCYAUS, MOPSIAOK OCYLIECTBICHHS BOCCTaHO-
BUTEJIBHBIX TPOIecCOB (HampuMep, MPUBHOCATCS JH OHU B OOIIMHY H3BHE M 0Opa-
3YIOTCSl BHYTPH HEE) U YMECTHOCTH IEPEHOCA MPOIECCOB BOCCTAHOBUTENBHOTO TIpa-
BOCyaus, C(bOpMI/IpOBaHHbIX 10 BJIMSIHUCM O6bI‘{HOFO IpaBa MJIM IIpaBa KOPEHHBLIX
HapoJIOB, HA Apyrue oOUIeCTBa.

73.  CucTembl 0OBIYHOTO IPaBa HCIOJIBL3YIOTCS BO MHOTHX YacTsAX MHpa U OOBIYHO
CYLIECTBYIOT IapajulelbHO Oojiee (OpMaNbHBIM HPaBOBBIM cucTeMaM. OHU MOTYT
UMeTh 00ImMe 0COOEHHOCTH M LEIH C MPOoLeccaMd BOCCTAHOBUTENBHOIO IPaBOCY-
JUsl, TaKUe KakK CTPEMJICHHE K JOCTHXKEHHIO NPUMUPEHUS MEXIy CTOpOHamH, obcy-
KJCHHE pe3yIbTaToB, a TaK)Ke IpPHBJIEYEHUE OOLIMHBI K OCYIIECTBIEHHUIO MPABOCY-
nus. B psne cinydaeB CUCTEMBl BOCCTaHOBHMTEIBHOIO NMPABOCYAUs MOTYT NpuoOpe-
TaTh YepPThl CHCTEM KOPEHHBIX HapoJOB U TaKUM 00pa3oM CO3/aBaTh CB3b C OOIIH-
Holl. HecMOTps Ha 3TH CXOXHUE YepThl, MPOIECChl BOCCTAHOBUTEIHHOIO NMPABOCYIUS
U 00bIYHOE TMPaBO/IPaBO KOPEHHBIX HAPOMOB MPEACTABISIOT COOOHM pasnudHbIe MPO-
LecChl, NMOCKOIbKY OHHM pPa3IM4yalTcs IO CBOeMy HpoucxoxiaeHuro. Kpome toro,
MHOTHE KOPEHHBIE HapOJbl, MJIEMEHa M HallMM CYUTAIOT, YTO UX OOBIYHOE IpPaBO U
MpaBO KOPEHHBIX HAPOJOB MPOUCXOJAT OT UX HEOTHEMJIEMBIX MPaB.

BoccTraHoBUTEIBHOE MnmpaBoCyaue u caMmooImnpeaejicHue

74.  OJHUM M3 BaXHBIX U BBI3BIBAIOIIMX CIIOPHI BOMPOCOB, KACAIOUIMXCA KOPEHHBIX
HapOJIOB U NMOCTKOJNOHHANBHBIX CTPAH, B HACTOAIIEE BPeMs ABJIAETCS BONPOC O CaMo-
onpeJie/IeHNH KOPEHHBIX HAPOJIOB, @ TAKXKE O TOM, YTO OHO 03HAYAET ¢ TOYKH 3PEHHUS
NpaBoBBIX cHcTeM. [IpaBo Ha camoomnpeseNeHHe MPOBO3IIalIeHo B Jeknapauuu o
npaBax KOPEHHBIX HAPOJOB, YTO 0OECNEYMBAET AKTHBHYIO HOPMATHBHYIO YCTAHOBKY
JUIS OCYLIECTBIECHUSI KOHTPOJIA CO CTOPOHBI KOPEHHBIX HAPOJOB M X Y4acTHs B MPO-
1e/lypax NpaBoCy/us, KOTOpble UX 3aTparuBaioT. Kak yke oTMeuanoch, psj crateif, B
YaCTHOCTH CTaThsl 34, MOATBEPKAAET, YTO HCIOJb30BAHHE CHCTEM MPABOCYIUS KO-
PEHHBIX HAPOJIOB MPECTABIAET CO6OH OCylIeCTBIEHHE CAMOOTIpe/ieieH s 60 Cro-
COOCTBYET CaMOOIpeIeIeHHIO .

75. I'mOkwuif 1 OCHOBaHHBIN Ha MPHUHIHIIE YJACTHUS XapaKTep MPOIECCOB BOCCTAHO-
BHUTEIBHOTO MPABOCYAUsS HapsAy ¢ WX M3HAYAIBHOM CXOXKECTHIO C OOBIYHBIM IPAaBOM
03HAYaeT, YTO OHM MOTYT IOCIYXHTbh CPEICTBOM ISl COIACHCTBHS HMCIOIb30BAHUIO
CHCTEM IPaBOCYAMS KOPCHHBIX HAPOAOB U TEM CaMbIM CIIOCOOCTBOBATH CaMOOIpEe-
JICHUIO0 KOPEHHBIX HapoaoB. Takas MpakTHKa, KaK MMOCPEIHHYECTBO, UCHOJIB3yeTCs B

76

77

Hanpumep, H”HULIMATUBBI, CBSI3aHHBIE C BBIHECEHHEM NIPUTOBOPOB, CYyTh KOTOPBIX CBOJUTCSA K
HEOOXOMMOCTH YUUTHIBATh IIPABOBBIE METOBI M IOJIOKEHHSI KOPSHHBIX HapOJOB IpH
COBMECTHOM aHaJIW3€ HCTOPUYECKUX NaHHBIX Ha 3acemaHusx TpuOyHnana Baiitanru.
Hamnpuwmep, crareu 3 u 4, nyskT 1 cratsu 11 u crares 33.
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KauecTBE CPENCTBA, CMOCOOHOr0 00BEAMHUTH O(HUIHANbHEIE MPABOBHIE CHCTEMbBI H
HH30BBIE YPOBHHU TIPABOCYIMs, OCYIIECTBIAEMOro Ha MecTax. TeM He MeHee oTpeje-
JIEHHBIE YePThl HEKOTOPHIX MPOIIECCOB BOCCTAHOBUTENHHOTO TPABOCYAUS MOTYT MOJ-
PHIBATH WX CHOCOGHOCTH COIEHCTBOBATH NOCTYNY K NPAaBOCYAHIO M CaAMOOMpesese-
HHUIO, BKIIIOYAs HAacaXJeHHe "CBepXy BHU3" M BO3MOXKHYIO MONUTH3ANMIO STHX IIPO-
EeCccoB e,

76. CMemeHHEe BUAOB NPAKTHKH, KOTOPBIEC ABJIAIOTCS MOMIUHHOIN MPAaKTHUKOH KO-
PEHHBIX HapoOJ0B, U BUAOB NMPAKTHKHU, KOTOPbIE JTHUIIb UCIOIb3YIOT HEKOTOPHIE YEPTHI
0OBIYHOTO TpaBa, MpEACTaBIsAET cO00I yrpo3y s OCYIIECTBICHHS CaMOOIpeaee-
HUS KOPEHHBIX HapOAOB MOCPEACTBOM BOCCTAHOBUTEIBHOTO MPABOCYAHS, IOCKOIbKY
MOSIBISICTCA BO3PACTAIOIIasi OMAaCHOCTh TOTO, YTO 3TH NPOIECCH MOTYT OBITH B3STHI
Ha BOOPYKEHHE IOCYIapCTBEHHBIMH HJIH JPYTUMHU CYOhEKTaMHU .

BoccTaHoBHTeIbHOE TIPaBOCyINe B HHTEpecax Mupa
U YperyJupoBaHusi Pa3HOIJIacHii

77. BoccTaHOBUTENbHOE MpaBoCyque B 0oJiee MAcCIITAOHBIX MEJSIX JOCTHXKCHUS
MHpa M yCTpaHEHHUs pPa3HOTNIACHil MCIONb30BaJOCh BO MHOTHX CiyyasX, BKIIOYas
MMEIOIMe OTHOLIEHNE K KOPEHHBIM HapoJiaM KOMHUCCHH 0 YCTAHOBJICHHUIO UCTHUHBI B
I'vsatemane, Ilepy, ABctpanuu, Yunu u Kanane, Tpubynan Baiitanru B Hooit 3e-
JaHIUH, IPUHECeHUEe 0(DHUIHANTbHBIX U3BUHEHUI B ABCTpAJMU M MOCIENYIONIUE HHH-
LMaTUBBI B 001acTH mpuUMUpeHusi, KOMUCCHIO 1O YCTaHOBJIGHHIO UCTHHBI U NPUMH-
pEeHHIO B MHTEpecax 3alluThl JeTcTBa mTara MaH (Hapox BabaHaku), a TaKKe HC-
M10JIb30BAHNE HOPM OOBIYHOTO IpaBa B MUPHBIX M MOCTKOH(QIMKTHBIX 00LIeCTBaX KO-
peHHBIX Hapo0B®.

78. Komuccuu mo BOCCTAHOBJIEHHUIO MCTHHBI UMEIOT PA3JIMYHBIE 1IEJIM U METOMbI
paboThl, OIHAKO BO MHOT'MX M3 HHUX NPOSBISIOTCS YEPThl, COBNAJAIONINE C IPHUHIIH-
IIaMU BOCCTAaHOBUTEJIBHOIO IIPAaBOCYAMs UM noaaepxkuparonmue ux. Hanpumep, xo-
MHCCHHU 110 BOCCTAHOBJIEHHIO HMCTUHBI MOTYT CIIOCOOCTBOBAaTh NMPOIECCY BOCCTAHOB-
JIEHUs, TPOJIMBasi CBET Ha UMEBIINE MECTO IMOJJIUHHBIE COOBITHSA, BBHISBISS OpPraHBI,
OTBETCTBEHHBIE 32 HapylLIeHUs, oOecrieunBasi NPU3HAHHUE JKEPTB U MPEJOCTABISIS UM
BO3MOKHOCTb IOJEJIUTHCSA CBOUM OIBITOM U PaccKa3aTb CBOM MCTOPHUHM, a TAKXKE pas3-
pabaTbiBasi pEeKOMEHIAIMH OTHOCUTEIHHO MPEJI0CTAaBICHUS CPEJCTB NPaBOBOH 3allu-
Tl M HeJOMylleHHs Oynymux Hapymenuit®’, Takue KOMMCCHM MOTYT Takke HOMycC-
KaTh MpUMEHEHHEe OOBIYHOM NMPAaKTHKU U JIeHCTBOBATh 10J ee BiausiHHeM. Hampumep,
apxuenuckon Jlecmonn Tyry ormedasn, uto FOxHoadpukaHckas KOMUCCHUS 110 yCTa-
HOBIIeHUIO HcTUHBI U npumupenuio (SATRC) neitictBoBana mon BausiHuem ubuntu
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Cwm., nanpumep, Eduardo Capulong, “Mediation and the Neocolonial Legal Order: Access to
Justice and Self-Determination in the Philippines” Ohio State Journal on Dispute
Resolution, vol. 27, issue 3 (2012).

Stephanie Vielle, “Frenemies: restorative justice and customary mechanisms of justice”
Contemporary Justice Review, vol. 16, issue 2 (2012).

[Honpob6HOE onHcaHue JUCKYCCHH 00 MCIIOIb30BAHWH KOMHUCCHH MO yCTaHOBICHUIO HCTHHBI
U O MpaBax KOpeHHHIX HapoaoB cM. Mccnenosanue [1d® OOH KH mo Bompocy o mpaBax
KOPEHHBIX HApOJOB U KOMUCCHAX MO YCTAHOBJICHUIO UCTUHBI U APYTUX MEXaHU3MaX
YCTAHOBIICHHS HCTHHBI Ha aMmeprukanckoMm kontuHeHte (E/C.19/2013/13).

Jennifer Llewellyn, “Truth Commissions and Restorative Justice” in Handbook of
Restorative Justice, Gerry Johnstone and Daniels W. Van Ness (Cullompton, UK, Willan
Publishing, 2007) p. 358.
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(TpagunuoHHas agpuKaHCKas KOHLENUUs ucueneHus u onarononydus)®, K tomy xe
OHHU MOTYT CIIOCOOCTBOBATH MOCTYIY K MPABOCYAHMIO B CHTyalHsIX, B KOTOPBIX B MPO-
THBHOM CJydae AOOHUTBHCA 3TOro OBLIO OB BechbMa 3aTPYIHHUTEIBHO, HalpUMeEp, B
KOHTEKCTE NPOIIJIOTo 00palleHus ¢ KOPEHHBIMM HapoaaMu®,

79. Xors nesarensHOcTh SATRC He Obuta ompenerneHa KaK COOTBETCTBYIOMIAsS
HNPHUHIKIIAM BOCCTAHOBUTEIHHOIO MPAaBOCYIHs, OHa OblIa ONMcaHa Kak "BOCCTaHOBU-
tenpnas"®. Hanpumep, 61aronaps ucrnonbzosannio Komurera mo aMmaucTuu (Juis uc-
nonHuTeneld) u Komurera mo nmpaBam denoBeka (U1t )KEpTB) yAalochk 0O0OBEIUHUTH B
€IMHOM MPOIIECCE KaK MCIOJHHUTENEM, TaK M KEPTB TOMYIIEHHBIX HAapymeHuii®. Tem
He MeHee JaHHas 0COOCHHOCTH OblIa TaKXKe MOJABEPrHYTa KPUTHKE, [TOCKOIBKY CIIO-
coOCTBOBAJa COXpaHEHMIO pasbeauHeHus cTopoH®. SATRC Takike mnojsepranach
KPUTHUKE 338 OIPAaHUYCHHYIO CIIOCOOHOCTh OOecIeynBaTh BO3MEIIECHUE, 3Ta QYHKIUSA
ObLIa MpeHa3HaYeHa JUIsl TPaBUTENLCTBAY .

80. Co3nannas B 2008 rony Kanangckas KOMHCCHS 1O YCTaHOBJICHHUIO UCTHHBI H
MPUMHUPEHUIO 00UBaeTcsi 00eCledeHUs MUPa U COTJIACHsl, YCTPAHCHHSI MO CISACTBUN
CHCTEMBbI HIKOJ-MHTEPHATOB, HABSI3aHHOMN JETSIM M3 YHUCJIa KOPeHHbIX HapoaoB Kana-
nbl. OHA yNOJTHOMOYEHA BBISICHATH IPaBAY, COACHCTBOBATH 3alICYMBAHUIO PaH U MPH-
mupenuto. OHa SIBISIETCS BOCCTAHOBUTEIBHON B CBOCH POJIM MU3BICKAHUS MPABIUBBIX
cBeJleHU B (hopMe pacnpoCTpaHEeHHUs U MONydeHus UWH(OpMAIUH, CocoOCTBYOIEH
Oosnee yriyOlIEeHHOMY MOHUMAHUIO COOBITHH OTACIBHBIMU JIOJABMH W OOIIMHAMHU.
MeTobl gesTenbHOCTH KOMUCCHU OCHOBAaHBI Ha TAKUX O0BIYASIX KOPEHHBIX HAPOJIOB,
KaK KOJUICKTUBHBIE BCTPEUYU B IEJSIX NPUMHUPEHUS, TPAJAUIIMOHHBIC BUAbl KOHCYJIBTH-
pOBaHUs U APYrHe CBA3aHHbIE ¢ 00BIYASIMH U JyXOBHBIC [IEepeMOHHH. B paMkax 3Toro
npoiecca ObutH CHOPMHUPOBAHBI HOBBIE B3aMMOOTHOIICHHS, OCHOBAaHHBIC HA B3aHWM-
HOM IPHU3HAHUM U YBaKeHUH. [0/ CyneOHBIM KOHTPOJIEM MPeayCMOTPEHHass 3aKOHOM
0 BBIIUIATE KOMIICHCAI[MU 32 WHJEHCKHE HIKOJIbI-MHTEPHATH (DMHAHCOBAS KOMIIEHCA-
IUsl MPEJOCTABISACTCS HE3aBUCHMO OT JAesITeNbHOCTH KoMHCCHHU B BHJE CKPOMHOM
o0muiel BBIMIATHI, MPEAHA3HAYCHHON BCEM OBIBHIMM ydal[MMCs, & TaKXKe B paMKax
OTIIENBHOTO MPOIIeCCa He3aBUCHUMOM OLICHKH 3asiBJICHUN O HaAPyrareibCTBax.

81. TpuOynan Baiitanru B HoBoi#i 3emananu, obpasoBanusiii B 1975 rony, sBuser-
Cs MPUMEPOM IMpoIEecca BOCCTAHOBUTEIBHOTO MPABOCYAUS /Il COJACHCTBHS MPUMU-
PEHMIO C YYeTOM IOTpeOHOCTel OOLMH, B 4acTHOCTH Maopu M nakexa®, TpubyHnan
HIUPOKO HCIOIB3YEeT HJIEalIbl BOCCTAHOBUTEIBLHOTO MPABOCY/AMS, BHIMOIHIS QYHKIUU
dbopyma s BBIpaKEHHUS MPETEH3U yYaCTHUKAMH, MOATBEPKAs MEYaIbHBIH OIMBIT
3asiBUTElIEN 3a CUET IMPOBEJCHUS UCCIEIOBAHUI U oOecreunBasi y4eT Tpaauluii Mao-

82

83
84
85
86

87
88

Michael King et al. Non-adversarial justice (Annandale, Australia, Federation Press, 2009)
p. 61.

Llewellyn, p. 352.

King et al. p. 61.

Llewellyn, p. 362.

Audrey Chapman, “Truth Commissions and Intergroup Forgiveness: The Case of the South
African Truth and Reconciliation Commission,” Peace and Conflict: Journal of Peace and
Psychology, vol. 13, no. 1, pp. 66-67.

Llewellyn, p. 365.

Joe Williams, citing Edward Durie in “Conflict Resolution: The Role of the Waitangi
Tribunal” in Peter Greener (ed.) Turning the Tide: A New Approach to Conflict Resolution
(Auckland, New Zealand, Auckland University of Technology, 2001) p. 9.
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pU B BHUJE yleNeHHs BHMMAaHHsS BOCCTAHOBJIEHHIO Manbl (NPAaBOMOYHUH) KEpTB, MX
ceMeii u cemeil mpaBoHapymuTenei®.

82. B pesymsrate npunecenus B 2008 rogy odbunuanbHEX W3BHHEHUH ABCTpaH-
el ObUT opUIMANBHO NMpPHU3HAH Bpel, NIPUYMHEHHBIH pa3IydeHHEeM JeTeil M3 vucia
KOPEHHBIX HApOJIOB C UX CceMbiAMH". KOHTEKCT U 1eJb NPUHECEHUS U3BUHEHHH TIPO-
SBIISIIOT CX0XKECTh C aCIEKTaMHM IPOIecCa BOCCTAHOBUTEIBHOTO MPAaBOCYIUS B TOM,
4TO OHO OBUIO MpeIHAa3HAYCHO IS COACHCTBYS MCIPABICHUIO Bpeaa, IPUYMHEHHOTO
B IIPOLLJIOM, M MOJATOTOBKH K Oyaymiemy.

83. Kommccus mo yCTaHOBIEHHIO MCTHHBI W MPUMHUPEHUIO B MHTEpEcax 3aIlHThI
nercTBa Imrtata MoH (Hapon BabaHaku) YIOJHOMOYEHAa pPAacCMaTPHUBaTh MAacCOBOE
pasilydeHue MHAEHCKUX JeTeH CO CBOMMHU CEMBSIMH M MX Iepeaady Ha BOCHUTAHHE B
HEMHJEHCKUE CEeMbH B pe3yiabTaTe NPHHATHS 3aKOHa O OJIATOTONYYHMH JeTeH-
nnaeines. KoMuccus naet BO3MOKHOCTh BBICKA3aThCsl NMPEIACTABUTENSIM Hapoja Ba-
Oanaku, oOemiasi MCHOJIB30BaTh NMPAKTHKY PAaBHOIPABHOTO Y4YacTHsA TOCYyIapcTBa U
3TOTO KOPEHHOTO HApOAa B LENAX JOCTHKEHHS MHPAa U IPUMHUPEHHS MOCPEICTBOM
WCIIOJIb30BAHNS THIIOBOH MOJEIH BOCCTAHOBHUTEIBLHOTO MIPaBOCYIH.

84. Bce ymomsHyTBIE ClydadW MOKa3bIBalOT, YTO BOCCTAHOBHTEIBHOE MPaBOCYyIHUE
cleayeT paccMaTpHUBaTh HE KakK SBJIECHHE, a Kak mpouecc. Pobept [[xo3ed Boiaemser
BOCEMb OCHOBHBIX 3TAIOB MpoOIecca J0CTHKEHNS BOCCTAHOBUTEIBHOTO MTPABOCYIUS .

* MpHU3HAHHE. YCTAHOBICHUE UCTHHBI U OMHCAHUE MPOSBICHUN HECIpaBeIINBO-
CTH,

* OTBETCTBCHHOCTbH. MPU3HAHNE OTBETCTBEHHOCTH 3a MPOSIBICHUS HECIPaBETH-
BOCTH,

®* pacKassHUE. UCKPCHHHUE U3BUHCHUS 3a IPOSABICHUS HECIIPABEIIMNBOCTH,

¢ BO3BpAIICHUEC 3€MEJIb U PECYPCOB, a TAKXKE MMOJTHOMOYHH 1O OHpPEACIICHUIO HUX
HCIIOJIb30BAHUS,

* (hmHAHCOBOE BO3MEIICHHE 3a MPOSBICHUS HECHPABEAJIUBOCTH, UCXOAS M3 IO-
HHMaHUSA TOTO, YTO MHOTHE BHUIBl NMPUYWHEHHOTO Bpela HE 3aTpParuBaroOTCS
3TOHW KOMIIEHCAILIUEH,

* nepenpouINpoBaHNE MOJUTHYECKUX U MPABOBBIX yUPEXKACHHUI M MPOLECCOB
Ha pacUIMpeHHe NMpaB U BO3MOXHOCTEH KOPEHHBIX )KUTEJIeH A yJacTHus B ca-
MOYIpPaBJICHUHU U B YIPaBICHUHU IOCYIapCTBOM,

* HejoMymieHHe OyayImMX MPOSBICHUH HECIPAaBEAINBOCTH MOCPEICTBOM 3aBe-
pEeHHUS B TOM, YTO MPOLUIbIC W HBIHEIIHHE MPOSBICHUS HECIPaBEIJIMBOCTH HE
OyayT IOBTOPATHCS,

* B3aMMHOE IpHU3HAHHE 00513aTeIhCTBA 10 OTHOIICHUIO K TIOCTPANaBIINM HE Je-
JaTh ¢ APYTHMHU TOTO, YEI0 OHU HE XOTElH Obl, 4TOOBI cenany ¢ HuMu™,

8 New Zealand Maori Council and Donna Hall “Restorative Justice: A Maori Perspective” in
Restorative Justice: Contemporary Themes and Practice, Helen Bowen and Jim Consedine
(eds.) (Lyttelton, New Zealand, Ploughshares Publications, 1998) p. 26.

% Australia, Department of Social Services, Apology to Australia’s Indigenous Peoples,
pa3mernieHo 1o ajapecy Www.dss.gov.au/our-responsibilities/Indigenous-
australians/programs-services/recognition-respect/apology-to-australias-Indigenous-
peoples.

1 Robert Joseph, “A Jade Door: Reconciliatory Justice as a Way Forward Citing New Zealand
Experience,” in Aboriginal Healing foundation, From Truth to Reconciliation: Transforming
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85. IIpobiema BOCCTaHOBHTEIBHOI'O HPABOCYAHS COCTOMUT B TOM, YTO IIOPOH Me-
XaHU3MBbI, HUCIIONb3yeMble TOCYJapCTBAMH, SBISAIOTCS HEAOCTATOYHBIMH A HajJe-
KaIlero yCcTpaHeHMs mpounsix obua. Takme Mepsl, Kak NMPHHECEHWE HU3BUHEHUH U
TaKue MPOLECcCH, KAK KOMHCCHUHU IO YCTAHOBJIECHHIO MCTHHBI U NMPUMHUPEHUIO MOTYT
CTaTh MOJHOCTBIO 3()(PEKTHBHBIMH TOJBKO B TOM CIydae, €CIIM OHH BCECTOPOHHE
MOIEPKUBAIOTCS yIacTHEM KOPEHHBIX HaponoB. Kpome Toro, ans Toro 4todsl obec-
MEeYUTh BO3MEIIEHUE Bpeaa, MHEHNE KOPEHHBIX HAPOA0B OTHOCHUTEIBHO HAJUIEKAIINX
(hOopM TakKoro y4acTHs 3aCIyKHBAET IPUOPUTETHOI'O BHUMAHHUS.

26

the Legacy of Residential Schools (Ottawa, Aboriginal Healing Foundation Research Series,
2008), pp. 212-213.
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IIpuaoxenue
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Pexomenpanusa JxcneprHoro mexanusma Ne 6 (2014 ron):
BoccranoBuTebHOE NpaBocyiue, TPAAUIHOHHBbIE
NMpPaBoOBbIe CUCTEMbl KOPEHHBIX HAPOJAOB M A0CTYN

K MPaBOCY/IHIO JJIS KEHIIUH, IeTeil, MOJIodeXKHN

U UHBAJIU/I0OB U3 YHMCJIa KOPEHHBIX HAPOI0B

O01mMe MoJI0KEeHU A

1. Hexnapanus Opranuzanuun OObequHeHHBIX Hamuil o mpaBax KOpEHHBIX HAapO-
JIOB JIOJKHA CITy>)KHTh OCHOBOW AJI BCEX ACHCTBUH, B TOM 4YHCIE Ha 3aKOHOJATEINb-
HOM ¥ IOJUTHYECKOM YpPOBHSX, HallpaBICHHBIX Ha 3alIUTy W MOOIIPEHHE IpaBa KO-
PEHHBIX HApOAOB Ha JAOCTYN K MpaBocyauio. Jlekmapamus NOJKHA paccMaTpUBaThHCA
Kak HOpMaTHBHas 0a3a JJIs NMPUMHUPEHHUS M CPEACTBO 0OECTEeUeHHs AOCTyNa KOpEeH-
HBIX HapoJ0B K IPaBOCYyAHIO.

2. BaxHyio posib B comeWcTBHM O00OECIIEUYEHHIO JOCTyNa KOPEHHBIX HApoJoB K
MPaBOCYAUIO MOTYT BBINONHATH TPAJUIHOHHBEIE TPABOBBIE CHCTEMbI KOPEHHBIX HApO-
n0B. Jleximapanusi MOATBEpKIaeT MpaBO KOPEHHBIX HAPOAOB Ha IMOOIIPEHHE, Pa3BH-
THE U COXPAHEHHE CBOMX IPABOBBIX CHCTEM MJIM OOBIYaeB B COOTBETCTBUHU C MEXKIY-
HapoAHBIMY CTaHAAapTaMH B o0iacTH npap denoseka (ctaThs 34). Jlexmapanus Takxe
MPU3HAET MPAaBO KOPEHHBIX HAPOJOB COXPAHATHh M YKPEIUIATh CBOM OCOObBIE MOJUTH-
YEeCKHE, MPaBOBbIC, SJKOHOMHUYECKNE, COIUATbHBIE M KYIbTYPHBIE HHCTHTYTHI, COXpa-
HSS IPU 3TOM CBOE IPABO Ha MOJHOE y4acTHE B MOJTUTHYCCKOM, S5KOHOMHUECKOMH, CO-
UaIBHON U KYJIbTYPHOI )XH3HH rocynapcTsa (ctarhs 5).

3. HocTtyn x mpaBocynauio, Oyaydd CaMOCTOSITEIbHBIM IPaBOM, MMEET BasKHEH-
Iiee 3HaYEHUE IS JKEHIIWH, JeTel, MOIOAeKH U HHBAJIHUIOB M3 YMCIa KOPEHHBIX Ha-
pOIIOB KaK BO3MOXKHOCTH JOOUTHCA CPEJCTB MPaBoOBOW 3amuTsl. Ero cienyer pac-
CMaTpHUBaTh IIEJIOCTHO, MOCKOJBKY AOCTYHN K HPaBOCYAHIO HEOTHEMJIEMO CBS3aH C
JIpYTUMHU NPOOJIEeMaMH NpaB YeJOBEKa, C KOTOPBIMH CTAJIKHUBAIOTCS KOPEHHBIE HAPO-
JIbI, BKJIIOYAsh UX CTAaTyC B 00IIECTBE KaK >KEHIINH, AeTeil, MOJIOAEKN W HHBAIHAOB U3
9yCiIa KOPEHHBIX HapOAOB, a TAK)KE€ HaJW4HMe TaKUX NMpoOiIeM, KaKk HUIIETa, OTCYTCT-
BHE JOCTyIa K 3/[paBOOXPAaHEHUI0 U 00pa30BaHUIO M HENMPH3HAHHME UX 3E€MEJb, TEp-
PUTOpPHI U pecypcoB.

Pexomenpauus rocynapcrsam

4. B coorBercTBUM ¢ [exnapanuei rocyrapcTsa JOJIXKHBI IPU3HABATh NIPABO KO-
PEHHBIX HAapoOJOB Ha COXPAaHEHHE, PAa3BUTUE U YKPEIJIECHUE UX TPAJULUOHHBIX Ipa-
BOBBIX CHUCTEM, a TAKXE AOJDKHBI LIEHUTh TOT BKJAJ, KOTOPBIM 3TU CUCTEMBI MOTYT
BHECTHU B pacCIIUpPEHUE JOCTYIla KOPEHHBIX HApOJO0B K IIpaBocyauto. B aToii cBsi3u ro-
CcyAapcTBaM CleAyeT BBIJIEISATh CPEICTBA B MOAJNEPKKY HaJIe)KAIEro GyHKIIMOHUPO-
BaHUS U YCTOMYMBOCTU IIPAaBOBBIX CHCTEM KOPEHHBIX HApOJOB U COAECHCTBOBATH
00ecreueHHnIo TOro, YTOObI OHU OTBEYAJH MOTPEOHOCTSIM OOIIHMH, B COOTBETCTBUHU CO
cratbeil 39 Jlexnapauuu.

5. B Tex rocynmapcTBax, B KOTOPBIX NPU3HAETCS IPAaBOBOW ILIIOPaNN3M, HEOOXO-
IUMO HaJaJiealmuM o0pa3oM YTOUYHHUTH HOPUCAUKIIUIO MPABOBBIX CHUCTEM KOPEHHBIX
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HapoJ0B, UCXOJAA M3 MPHU3HAHUS TOTO, YTO CHCTEMBI IPABOCYAMUS KOPEHHBIX HApOIOB
SBJISIIOTCS BEChbMa Pa3HOOOpPa3HBIMHU M 00YCIIOBJIEHBI KOHKPETHBIM KOHTEKCcTOM. [ocy-
JIApCTBEHHbIE CHUCTEMBI NPABOCYIUS NOJDKHBl YYHTHIBATH HOPMBI OOBIYHOTO IpaBa
(uTo MOXeT crnocoOCTBOBATH PACHIMPEHHUIO JOCTYNa K IPAaBOCYAHIO), a B HOpMax
OOBIYHOTO TIpaBa JIOJIKHBI OBITH OTPa’KEHBI MEXIyHapOJHBIC NPaBO3AMIUTHBIE HOP-
MBI.

6. B cootBercTBHE ¢ pesontonueii 22/6 CoBera mo npaBaMm 4YeloBeKa rocyaapcrt-
Ba 00s3aHbI 3alIMINATh ¥ IOAAEPKUBATH ICATEIBHOCTh NMPABO3AIIUTHUKOB M3 YHCIA
KOPEHHBIX HapOJIOB IO PacIIMPEHHIO TOCTYyNa KOPEHHBIX HApOAOB K MPaBOCYAHUIO.

7. TocynapcTBam cieayeT MPUMEHATH MEIOCTHBIH MOAXOM K 00ECIIEUYeHHIO J0C-
Tylla K IPaBOCYAMIO IS JKCHIIHWH, AeTeH, MOJONEKH M MHBAIHMIOB M3 YHCJIA KOpCH-
HBIX HAapOJOB, a TaKXKe MPUHATh MEPHl IO YCTPAHEHUIO OCHOBHBIX MPUYUH MHOXKECT-
BCHHOHW AMCKPUMHUHAIINHU, KOTOPOH IOIBEPTAIOTCS STH TPYIIIBI, BKIOYas CHCTEMAaTH-
YeCcKOe TEHICHIIMO3HOE WCIOJIB30BAHUE MUCKPEIMOHHBIX ITOJTHOMOYHH, HHUMIETY,
MapTHHAIA3AINI0, HACHINE B OTHOIICHUH KCHIIMH U3 YHCJIa KOPEHHBIX HapOIOB.

8. locynapcTBaM ciiegyet npeanpuHUMaTh O0olee aKTHBHBIE YyCIJIMS TI0 Jie3arpe-
ranuy JaHHBIX, KacAIOIUXCS CHCTEM HMX YTOJIOBHOTO IPAaBOCYAMSI, C TEM YTOOBI MO-
JTy4uTh O0JIee YeTKOE MPENCTaBICHIE O COAEPIKAIMXCS MO/ CTPpaKel KeHIINHAX, Je-
TAX, MOJOJEXKH U MHBATUAAX U3 YHCIIa KOPEHHBIX HAapoJoB. Takue JaHHBIC MO3BOJAT
ONTHUMHU3HUPOBATH Pa3pabOTKy M OCYIIECTBICHHE MOJUTHKH, HAIPABICHHOW Ha ymyd-
IICHUE MOJIOXKECHUS JTUIICHHBIX CBOOO/BI XKEHIINH, A€TeH, MOJIOEKH U HHBAIHIOB U3
YHCIIa KOPEHHBIX HapOJI0B.

9. TocynapcTBam ciexyet 00eCIednTh, YTOOB KEHIIUHBI, AETH, MOJOJEKDb U MH-
BaJIMIBI M3 YHCJIa KOPEHHBIX HAPOJOB MOTIIH B CIydae HEOOXOIUMOCTH MOITb30BaThCS
yCIyraMu IepeBOAYNKa BO BCeX CyNeOHBIX U aIMUHUACTPATUBHBIX pa30upaTeIbCTBaX.
B oTHOomeHWN WHBAINIOB W3 YHCJIa KOPEHHBIX HAPOJOB TOCYJapCTBaM CIEAyeT MpH-
HATH MEPHI IT0 00eCIIeueHNI0 BCceX (POpM TOCTYIMHOCTH.

10. TocymapcTBaMm cieayeT B3aMMOJEHCTBOBATH C KOPEHHBIMU Hapoiamu B oOmac-
TH pa3pabOTKH aJbTEPHATUBHBIX PEIICHHUH I JeTeH-IpaBoOHApYIINTEICH U3 dHcIia
KOPEHHBIX HapoJ0B, BKJIIOUas pa3paboOTKy M CO3JaHHE YYHTHIBAIOIIMX KYJIbTypHBIE
0COOCHHOCTH CIIYX0 MpPaBOCYAMS B OTHOIIECHHH HECOBEPUICHHOJETHHX WU HMCIIOIB30-
BaHHE METOJOB BOCCTAHOBHUTEIHHOTO MPaBOCYAUsA. APECT, IOMENEHNE O] CTPAXY
WM TIOPEMHOE 3aKII0YeHHE JOJDKHBI HCIOJIB30BAaThCS JIMIIbL B KaueCTBE KpalHeH
MEpHI.

11. BwMecTe ¢ KOpEeHHBIMH HAapOJaMH IOCYIapCTBaM CIEAyeT MOOUpsAThH 0Opa3oBa-
HUE U TOJTOTOBKY B OOJIACTH NpaB 4YEJIOBEKa CPEAM JKCHIIWH, JETEeH, MOJOAECXKH U
WHBAJIMJOB M3 YHCJIa KOPEHHBIX HapOAOB B KauyeCTBE CPEACTBA A PACIIMPEHUS HX
IpaB U BO3MOXHOCTeH. Kpome TOro, yCTaHOBIEHHIO B3aMMOCBSA3U MEXAY NMPaBOBBI-
MU UHCTHUTYTaMHU KOPEHHBIX HapoJI0OB M FOCYAapCcTBa MOXET CIIOCOOCTBOBATH 00CYX-
JIeHHe OCHOBAaHHOTO Ha IpaBax MOHWMAaHHS PAaBEHCTBA, OIMMPAIOIIETOCS HA MOBBIIIE-
HUEe MHGOPMUPOBAaHHOCTH O NpaBaX JKEHIIUH W WHBAJIMJIOB M3 YHCJIA KOPEHHBIX Ha-
poIoB. DTO MO3BOJIMT yIyUYIIUTh T€HAEPHBII OanaHC W PaCIIMPUTh yd9acTHE WHBAIH-
JIOB M3 YUCJIa KOPEHHBIX HAPOJOB B MPABOBBIX CUCTEMAaX W B TPAAMIIMOHHBIX IIPaBO-
BBIX CHCTEMaxX KOPEHHBIX HapOJOB.

12. Ocoboe BHUMaHHE CJIEAYyeT YACIHUTh OOCCIEUECHHWIO HaJJIe)Kalled 3amUuThl OT
HapYIIEHUH MpaB 4YeJOBEKa KOPEHHBIX HAPOJOB, COBEpPLIAEMBIX KOPIOPALUAMH, U
0COOCHHO YSI3BUMBIX T'PYIII, BKIOYAs KECHIIUH U3 YHCJIa KOPEHHBIX HAPOJIOB.
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PexoMeHaanmnsi KOpeHHBIM HApoAaAM

13.  KopeHHBIM HapojaM cileqyeT aKTHBH3HPOBATh JEATEIBHOCTH 110 00ECICUEHUIO
MPU3HAHKUS MX NPAaBOBBIX CHUCTEM; Oojiee aKTHBHOE Pa3BUTHE TAaKHX CHCTEM MOXKET
pacUIMpuTh AOCTYIl K HpaBOCYAHWI0. BMmecTe ¢ rocynapcTBaMu KOPEHHBIM Hapolam
CIEeAyeT, B YaCTHOCTH, MOBBIMIATH OCBEAOMIICHHOCTh Cpeay pa3pabOTYMKOB MOJIUTH-
KM ¥ COTPYJHUKOB Cy/€OHBIX ¥ IPaBOOXPAHUTEIBHBIX OPTaHOB O CBOEM IIpaBe HA OT-
IpaBJIeHUE COOCTBEHHOTO MPaBOCYAHS.

14. KopeHHBIM HapoIaM TakKXe CIeqyeT 00eCTedYNTh, YTOOBI STH CHCTEMbI OTBEYa-
U MOTPEeOHOCTSAM UYJIEHOB OOIIMHBI, B YACTHOCTH JKCHIIWH, NeTei, MOJOAEKH U HH-
BaJIMIOB W3 YHCJIa KOPEHHBIX HAPOJOB.

15. BaxwHeifmee 3HadeHue s obOecnedeHUS 3(HPEKTUBHOCTH M HE3aBHCHMOCTH
TPaAULIHOHHBIX NPABOBBIX CHCTEM KOPEHHBIX HAPOJOB M UX PYKOBOIHTENCH HMeeT
ocyuiecTBiIeHHe peopM U cTpaTernil. DTo BKIIOYAeT yBEJIMYEHUE 00beMa pecypcoB
IUISL PYKOBOIHMTENEH KOPSHHBIX HapOAOB, MMOAJNEPKKY TPAJUIHOHHBIX IIPABOBBIX CHC-
TEeM KOPEHHBIX HapOAOB M O0ECIeYeHHE BHIMOJTHEHHS MMM CBOHMX (YHKIMI He3aBH-
CUMBIM H 0OpPOCOBECTHBIM 0Opa3oM. lleneHanpaBIeHHBIMU YCHIUSAMHU C HCHOJB30-
BaHUEM IIEJIOCTHBIX U CIOCOOCTBYIOLINX YpPeryJIHpOBaHHIO IOAXOIOB cieayeT obec-
NeYNBATh OKa3aHUE CONCHCTBHUSA KCHIIMHAM M3 YHCJIa KOPEHHBIX HApPOAOB B BBIIIOJI-
HEHUM MMM (QYHKIOUH pYKOBOAMTENEH B paMKax TPaJUIIMOHHBIX IPAaBOBBIX CHCTEM
KOPEHHBIX HapOJO0B.

16. IIpaBoBble CHCTEMBI KOPEHHBIX HAPOJOB AOJKHBI 00eCIEYNTh CBOOOAY OT JIO-
OBIX MPOSBICHUH TUCKPUMHUHAIIUU IJIS KEHIWH, IeTeH, MOJOACKH U WHBAIUIIOB W3
Yuclia KOPEHHBIX HapoJoB. HeoOxoguMo coOmiomaTh W MOOMIPSATH ydacTHE JKEHIIHH,
neteif, MOJIOAE KU U MHBAIHIOB M3 YHCIA KOPEHHBIX HAPOJOB B NEATEIHLHOCTH HH-
CTHTYTOB MPaBOCYIHs KOPEHHBIX HapoAOB. MHBamuIaM U3 4rciIa KOPEHHBIX HAPOIIOB
Heo0XoauMO 00€CIeUnTh JOCTYIHOCTD.

17. KopeHHBIM HapogaMm clielyeT o0ecleduTh, 4TOOBl 3HaHHSI 00 WX TPaBOBBIX
CUCTEMaX M HOpPMax OOBIYHOTO IpaBa NepeJaBajHCh U3 IOKOJEHHS B IIOKOJICHUE, C
TEM YTOOBI KaXKABIH YJIeH OOLIMHBI MMEJ IPEJICTaBICHHE O KOHLENIHUAX MPaBOCYIUs
KOPEHHBIX HapOJOB.

PexoMeHaanusi MeKAYHAPOIHBIM OPraHU3AMUSM

18. J[exnapamus IOJOKHA HANpPaBIATh YCHUIHUS YYpEKACHUU cuctembl OpraHu3a-
nuu O0beaquHeHHBIX Hanuii B nefe moompeHus npaBa KOPSHHBIX HAPOJOB HA COXpa-
HEHHE CBOUX TPAaJULMOHHBIX MPAaBOBBIX CUCTEM U B UX JEATEIbHOCTH, CBA3aHHOMU C
IIpaBaMU JXEHIUH, JeTel, MOJIOJEKH U UHBAJIUJOB U3 YHCJIa KOPEHHBIX HAPOAOB.

19. Opranumsanuu OO0beauHeHHBIX Hamuii cienyer BBIIEIATH pecypchl Ha paspa-
OOTKY U OCYIIECTBICHUE B COTPYJHUYECTBE C KOPCHHBIMU HAPOJAMH MPOTPaAMM MOJ-
TOTOBKH COTPYJHHUKOB IPaBOOXPAHHUTENIbHBIX OPTaHOB U CYAeOHOW CHCTEMBI 10 BO-
mpocaM MpaB KOPESHHBIX HAPOJOB U 0COOCHHO KCHIIUH, JIeTCH, MOJIOACKH U MHBAJIH-
JI0B U3 YHUCJia KOPEHHBIX HAPOJ0B. B JOTOJIHECHUEC K ITpaBaM KOPCHHBIX HApOAOB, MO~
TOTOBKAa OOJI’)KHA TAaK¥XE 3aTparuBaThb HpO6HeMLI, CBSA3aHHBIC C MIOHUMAHUEM KYIIBTYP-
HBbIX OCO6CHHOCTeﬁ 1 I€4YaJIbHOTO UCTOPUUYECCKOTO OIIbITA.
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E.

PeKOMeHIIaIII/ISI HAIIMOHAJIBbHBIM NMPABO3AIIUTHBIM YUYPCKIACHUAM

20. HanuoHanbpHBIE NPaBO3ALIMTHBIC YYPEKAEHHUS MOTYT HTpaTh pOJb KaTalu3a-
TOpa B JieJe IMOOUIPEHHS JOCTYyNa KOPEHHBIX HApOAOB K mpaBocyauio. COBMECTHO ¢
KOPEHHBIMH HapoJaMH OHH MOTYT CHOCOOCTBOBAaTh NMPH3HAHWIO NPABOBBIX CHUCTEM
KOPEHHBIX HAapOoJOB MU 00ECIEeYeHUI0 UM NOAAepXKH. OHHM TakKe MOTYT IPEJOCTaB-
JATH MOJATOTOBKY IO BOTIPOCAM IpaB YeJIOBEKa KaK TOCYyIapCTBEHHBIM CyJeOHBIM Op-
raHaMm, TaKk W NPaBOBBIM MHCTHTYTaM KOPEHHBIX HapomoB. HammoHamdbHBIE mpaBo3a-
IMUTHBIE YUPEXKIECHUS MOTYT OOBEIUHUTh KOPEHHBIE HAPOABI U TOCYIapCTBa, JEHCT-
BysI B Ka4€CTBE KOOPJNHATOPOB B IPOIECCaX BOCCTAHOBUTEIBHOTO NTPABOCYIH.
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